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L  Power  and  duty  of  public  with  respect  to  drainage. 

170.  Of  state. — The  health,  prosperity,  and  welfare  of  a  community 
is  largely  dependent  upon  ita  freedom  from  stagnant  bodies  of  stand- 
ing water,  and  from  a  soil  so  saturated  with  water  as  to  render  it 
unprofitable  for  cultivation,  and  deleterious  to  the  health  of  persons 
attempting  to  live  upon  it.  The  creation  of  conditions  favorable  to  the; 
maintenance  of  a  large  and  prosperous  population  is  an  object  to 
which  a  government  may  rightfully  direct  its  attention.  In  fact^  the 
brarch  of  the  prerogative  of  the  government  known  as  the  police 
power  has  for  one  of  its  objects  the  attainiuent  of  this  very  end.  Since 
the  drainage  of  wet  and  malarious  districts  is  necessary  to  the  creation 
of  conditions  favorable  to  the  maintenance  of  a  dense  population,  such 
drainage  is  within  the  proper  exercise  of  the  police  power  of  the  state. 
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The  legislature  may,  therefore,  direct  its  attention  to  that  object,  and 
iuay»  for  the  attainment  of  its  ends,  call  into  exercise  the  right  of  emi- 
nent domain  and  the  taxing  power,  when  these  powers  can  be  used 
without  exceeding  their  legitimate  bounds.*  The  legislature  may 
tiesignate  the  means  by  which  its  object  shall  be  accomplished,  and 
it  may  authorize  the  proceedings  to  be  undertaken  by  its  direct  repre- 
sentatives, or  instituted  by  persons  directly  interested  in  the  proceed- 
ing, and  it  may  give  existing  tribunals  or  local  subdivisions  of  the 
state  jurisdiction  over  the  proceedings,  or  provide  for  the  organization 
of  a  special  local  subdivision  to  accomplish  the  purpose  intended.  And 
a  corporation  which  is  organized  for  the  drainage  of  a  tract  of  land 
is  not  private,  but  is  a  political  subdivision  of  the  state.^  The  ques- 
tion of  house  drainage  is  also  one  which  is  so  vitally  connected  with 
the  health  and  welfare  of  the  inhabitants  of  an  organized  community 
that  the  municipal  corporation  may  be  given  authority  tc3  provide  for 
it  and  to  carry  the  proceedings  to  a  termination.  The  public  responsi- 
hility  with  respect  to  drainage  has  been  recognized  from  a  very  ancient 
rime.  In  the  case  of  the  Isle  of  Ely,^  involving  the  powers  of  commis- 
sioners of  sewers,  it  was  said  that,  by  the  common  law,  before  the 
statute  of  6  Hen.  VI,  chap.  5,  creating  the  commissioners  of  sewers, 
the  King  ought,  of  right,  to  save  and  defend  his  realm  as  well  against 
the  sea  as  against  the  enemy, — tJiat  it  should  not  be  drowned  or  wast- 
ed; and  also  provided  that  his  subjects  have  free  passage  through  the 
realm  by  bridges  and  highways  in  safety;  and  therefore,  if  the  sea 
waUa  be  broken,  or  the  sewers  or  gutters  are  not  scoured,  that  the 
fresh  waters  cannot  have  a  direct  course,  the  King  ought  to  grant  a 
commission  to  inquire  into  and  hear  and  determine  these  defaults. 
That  at  oonmion  law  the  ancient  walls,  gutters,  and  sewers  might  be 
repaired  or  new  made,  but  no  new  walls,  gutters,  or  sewers  by  force  of 
the  said  commission  might  be  made.  The  same  power,  and  no  greater 
power,  was  given  to  commissioners  of  sewers.  'No  one  could  be  taxed 
by  the  commissioners  of  sewers  for  the  reparation  of  a  sea  wall  or 
aewer  but  those  who  had  prejudice,  damage,  or  disadvantage  by  such 
nuisance  or  defaults,  and  who  might  have  benefit  and  profit  by  the 
reformation  or  removing  of  them.  The  tax  ought  to  be  of  the  quantity 
of  lands,  tenements,  and  rents,  and  by  the  number  of  acres  and 
perches.  The  commissioners  of  sewers  cannot  levy  a  tax  in  gross  upon 
a  town,  but  it  must  be  particular,  according  to  the  express  words,  upon 
every  owner  or  possessor  of  land,  tenements,  rents,  etc. 

*I>uke  ▼.  (yBryan,  100  Ky.  710,  39  S.    ler,  170  Mo.  240,  60  L.  R,  A.  190,  70  S. 
W.  444,  824.  W.  721. 

*Mi>ttnd  City  Land  d  Stock  Co.  v.  Mil-       *  10  Coke,  141c. 
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In  a  later  case,  however,  it  was  said  that  a  commission  of  sewers 
to  defend  the  Kingdom  against  the  sea  is  very  ancient,  and  even  by 
special  prescription  in  some  cases.  But  sewers  for  amelioration  of 
land  are  by  act  of  Parliament.*  The  creation  and  supervision  of 
drains  comes  properly  within  the  police  power  of  the  state.'  And 
drainage  laws  are  generally  upheld  as  constitutional  and  valid  so  far 
as  the  power  to  create  the  drain  is  concerned.® 

The  legislature  may  provide  for,  and  compel  the  clearing  out  of 
all  such  water  courses  and  drains  as  are  not,  and  never  were,  naviga- 
ble, but  which  are  necessary  for  carrying  off  the  surplus  rain  water, 
thereby  promoting  the  public  health,  and  enabling  a  considerable  por- 
tion of  territory  otherwise  uninhabitable  to  be  brought  into  cultiva- 
tion.'' 


*8handrigainy  y.  Bholedam,  12  Mod. 
331,  Holt,  C43. 

The  commission  of  sewers  was  cre&ted 
by  statute  of  6  Hen.  VI.  chap.  5.  Rooke*a 
Case,  5  Coke,  100. 

The  statute  23  Hen.  VIII. — ^which  was 
designed  for  the  reclamation  and  pro- 
tection of  certain  low  and  marshy  parts 
of  England,  and  for  lands  there  which 
were  subject  to  overflow  and  injury  by 
floods  and  freshets,  and  to  that  end  pro- 
vided for  the  appointment  of  commis- 
sioners to  construct  and  have  charge  of 
extensive  systems  of  drainage,  confer- 
ring upon  them  the  necessary  powers, 
and  subjecting  them  to  certain  duties — 
was  never  in  force  in  Rhode  Inland,  as 
it  was  inapplicable  to  the  situation  of 
that  state.  Bishop  v.  Tripp,  16  R.  I.  198, 
14  AU.  79. 

^Wilson  V.  Sanitary  Dist.  133  111.  443, 
27  N.  E.  203;  8ien  v.  Norman  County, 
80  Minn.  58,  82  N.  W.  1094;  Hagar  v. 
Reclamation  Dist.  No.  108,  111  U.  S. 
701,  28  L.  ed.  569,  4  Sup.  Ct.  Rep.  663; 
Bryant  v.  Rohhins,  70  Wis.  258.  35  N. 
W.  545;  Muakego  v.  Drainage  Comrs. 
78  Wis.  40,  47  N.  W.  11 ;  Pueblo  v.  Rob- 
inson, 12  Colo.  593,  21  Pac.  899. 

Drainage  ditches  are  public  improve- 
ments for  which  the  legislature  has  full 
power  to  provide,  and  may  use  local 
boards  as  convenient  instrumentalities. 
fitate  ex  rel.  Holtz  v.  Henry  County,  41 
Ohio  St.  423. 

And  so  it  has  been  held  that  the  exer- 
cise of  the  power  of  local  taxation  by 
way  of  assessment,  under  statutory  pro- 
vision for  the  purpose  of  constructing 
ditches,  drains,  and  water  courses,  which 
are  demanded  by,  or  are  conducive  to, 
the  public  health,  convenience,  or  wel- 


fare, is  for  "police  purposes,"  within 
the  meaning  of  a  constitutional  provi- 
sion that  commissioners  of  counties  and 
trustees  of  townships  shall  have  sucli 
power  of  local  taxation  for  police  pur- 
poses as  may  be  prescribed  by  law.  Bea- 
sions  V.  Crunkilton,  20  Ohio  St.  349. 

*8tate  ex  rel.  Utick  v.  Polk  County, 
87  Minn.  325,  60  L.  R.  A.  161,  92  N.  W. 
216;  Tinder  v.  Duck  Pond  Ditching 
Asso.  38  Ind.  555 ;  Baltimore  d  O.  d  O. 
R.  Co.  r.  North,  103  Ind.  486,  3  N.  E, 
144. 

The  Michigan  drain  law  of  1885,  chap. 
227,  is  not  in  violation  of  the  state  Con- 
stitution, art.  14,  §  9,  providing  that  the 
state  shall  not  engage  in  works  of  inter- 
nal improvement.  Oillett  v.  McLaugh- 
lin, 69  Mich.  547,  37  N.  W.  551. 

There  is  nothing  in  the  Illinois  Con- 
stitution which  prohibits  local  or  spe- 
cial legislation  in  respect  to  drainage 
where  the  direct  prohibition  of  special 
legislation  does  not  enumerate  **drain- 
age"  afl  one  of  the  subjects  includeil, 
and  the  general  clause  at  the  end  of  § 
22,  that  'Vhere  a  general  law  can  be 
made  applicable  no  special  law  shall  be 
enacted,"  addresses  itself  to  the  general 
assembly  alone.  Owners  of  Lands  v. 
People,  113  111.  296. 

But  a  statute  providing  for  the  con- 
struction of  sewers  in  any  city  of  a  spe- 
cified class  whenever  the  citizens  thereof 
shall  vote  to  adopt  the  provisions  of  the 
statute  violates  the  provision  of  the  Con- 
stitution providing  that  all  cities  of  the 
same  class  shall  have  the  same  powers 
and  be  subject  to  the  same  restrictions. 
Oicen  V.  Baer,  164  Mo.  434,  55  S.  W.  644. 

'Broum  v.  Keener,  74  N.  C.  714. 
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Drainage  laws  are  to  be  liberally  construed  to  effect  the  purpose 
for  which  they  were  intended.®  But  they  will  not  be  so  construed  as 
to  authorize  the  destruction  of  natural  bodies  of  water  unless  the  in- 
tent to  do  so  is  plainly  manifest.^ 

The  courts  of  Massachusetts  have  elaborated  a  theory  of  drainage 
which  is  somewhat  diflFerent  from  the  generally  received  ideas  upon 
the  subject  That  theory  has  been  stated  as  follows :  The  statutes  for 
the  improvement  of  meadows  are  sometimes  ascribed  to  the  right  of 
eminent  domain.  But  there  is  no  taking  for  public  use.  It  is  a  pro- 
ceeding of  a  semi-judicial  nature  in  which  all  those  whose  lands  are 
to  be  affected  are  joined  as  parties.  The  action  taken  therein  relates 
to  that  in  which  all  have  a  common  interest,  or  in  reference  to  which 
all  are  affected  by  a  common  necessity.  That  common  necessity  is 
met,  and  that  common  interest  secured,  by  subjecting  the  individuals' 
rights  to  such  modification  as  the  authorities  may  judge  to  be.  most 
practicable  to  secure  the  best  advantage  of  all.  This  is  under  the  gen- 
eral principle  that  the  particular  right  of  the  individual  must  yield 
to  a  greater  right,  in  the  same  degree,  of  the  whole.  There  is  no  exer- 
cise of  the  right  of  eminent  domain,  or  of  governmental  power  of  tax- 
ation.*® 

This  theory  upholds  drainage  proceedings  which  are  not  for  the 
general  public  good,  and  is  scarcely  reconcilable  with  the  generally 
received  ideas  of  the  duties  and  prerogatives  of  the  government.  The 
best  results  are  not  obtained  by  any  theory  which  subjects  the  rights 
of  the  individual  to  an  indefinite  paramount  right  of  the  public.  The 
individual  has  no  right  to  maintain  a  nuisance,  and,  as  one  of  the 
public,  he  may  be  taxed  for  an  improvement  which  is  for  the  public 
welfare.  His  property  may  also  be  taken  under  the  right  of  eminent 
domain  if  it  is  necessary  to  secure  a  right  of  way  for  a  drain.  But 
when  the  individual  is  placed  at  the  mercy  of  what  some  public  of- 
ficial may  adjudge  to  be  for  the  public  welfare,  the  security  of  per- 
sonal property  is  gone,  and  a  doctrine  which  necessitates  such  a  result 
is  foreign  to  our  system  of  government 

171.  Of  mimicipal  corporation.—*  A  municipal  corporation,  in  the 
absence  of  any  duty,  express  or  implied,  placed  upon  it  by  statute,  is 
under  no  obligation  to  provide  drainage.  Its  citizens  cannot  complain 
of  the  absence  of  a  drainage  system,  or  compel  it  to  proceed  to  estab- 
lish ona    Under  the  strict  rule  that  a  municipality  has  only  the  pow- 

*Osbom  ▼.  Maxinkuckee  Lake  Ice  Co.  ^Lotcell  y.  Boston,  111  Mafls.  4m,  15 
154  Ind.  101,  56  N.  £.  33.  Am.  Rep.  39. 

^Baltimore  d  O.  d  C,  R.  Co,  y.  Kei' 
ring,  122  Ind.  6,  23  N.  E.  527. 


Digitized  by  VjOOQ IC 


004  RIGHTS  BETWEKX  PUBLIC  AND  INDIVIDUAL.  [§  171 

ers  expressly  granted  or  necessarily  implied,  it  is  doubtful  if  it  would 
Ix^  permitted  to  do  so,  even  if  it  wanted  to.^  However,  there  are 
^'e^y  few  mnnieipal  charters  which  do  not  contain  some  provisions 
about  drainage,  and  all  of  them  require  the  maintenance  of  highways. 
To  maintain  a  highway  in  a  safe  condition  necessitates  drainage,  so 
that  the  nnuiicipality  has  some  authority  in  the  matter.  But,  so 
long  as  it  keeps  its  highways  in  a  safe  condition,  in  the  absence  of 
statutory  requirement,  it  has  absolute  discretion  as  to  how  much  or 
how  little  it  will  provide.  Therefore  the  municipal  corporation  is 
not  liable  to  a  private  action  or  to  indictment  for  failure  to  provide 
drainage,  although  the  result  of  its  inaction  is  to  permit  the  continu- 
ance of  a  nuisance  on  private  property.-  The  municipality  is  the  sole 
judge  of  the  necessities  of  sewers,  and  cannot  be  held  liable  for  failure 
to  provide  them  of  sufficient  size  to  accommodate  the  persons  wishin** 
to  make  use  of  them.^  And  in  constructing  a  drain  the  municipality 
need  not  consider  the  needs  of  any  particular  piece  of  property,  or 

'  Some  courts  have,  however,  held  that  Ororgcfoicn  v.  Com.  24  Ky.  L.  Rep. 
the  power  to  supply  drainage  is  inher-  2285.  «1  L.  R.  A.  673,  73  S.  W.  1011. 
ent  in  municipal  corporations,  and  need  A  municipal  corporation  is  not  liable 
not  be  specially  conferred.  Philadrlphia  for  damage  resulting  from  the  deposit- 
v.  Tryon,  35  Pa.  401 ;  Fisher  v.  Harris-  ing  of  garbage  and  drainage  from  kitch- 
hurg^  2  Grant  Cas.  291 ;  Potter  v.  Nor-  en  sinks  in  a  highway,  when  it  has  per- 
iroorf,  21  Ohio  C.  C.  461.  missive   authority  to    construct    sewers 

A  municipal  cor)X>ration  is  vested  and  abate  nuisances.  boUi  being  govern- 
with  the  power  of  drainage  and  to  or-  mental  functions.  Chattanooga  v.  Rcift. 
ganize  drainage  districts  for  that  pur-  103  Tenn.  616,  53  S.  W.  937. 
pose  solely  by  reason  of  the  sanitary  *Michp,t€r  v.  Philadelphia^  118  Pa. 
benefits  to  the  public  and  the  improve-  535,  12  Atl.  174;  Daries  v.  New  Orleans. 
?nent  of  the  streets  which  will  result  40  La.  Ann.  806,  6  So.  100;  Baxter  v. 
from  the  drainage;  and  a  drainage  dis-  Tripp,  12  R.  I.  310;  Mills  v.  Brooklyn. 
trict  so  organized  is  a  public,  and  not  a  32  N.  Y.  489 ;  MoOlure  v.  Red  Wing,  28 
private,  corporation:  and,  although  it  Minn.  186,  9  N.  W.  767:  8t.  Paul  d  D. 
incidentally  is  of  great  benefit  to  the  R.  Co.  v.  Duluth,  56  Minn.  494,  23  L. 
owners  of  ccMitiguous  real  estate,  and  it  R.  A.  88.  45  Am.  St.  Rep.  491,  58  N.  W. 
is  solely  by  reason  thereof  that  such  159  {dictum);  Pye  v.  Mankato,  36 
owners  may  be  taxed  by  special  assess-  Minn.  373,  1  Am.  St.  Rep.  671,  31  N.  W. 
ment  for  the  costs  of  the  drainage,  yet  863:  Johnston  v.  Toronto,  25  Ont.  Rep. 
such  fact  docs  not  change  the  character  312;  Buohcrt  v.  Boyertotcn,  1  Monaghan 
of  the  corporation,  fipringer  v.  Walters,  (Pa.)  577,  17  Atl.  190. 
139  111.  419,  28  N.  E.  761.  The  law  does  not  impose  on  a  munici- 

But,  as  a  general  rule,  such  authority  pal  corporation  the  duty  of  providing 
is  traced  to  statutes  where  drainage  for  drainage  for  private  property  within  its 
the  benefit  of  the  inhabitants  is  involved,   limits  to  prevent  an  inundation  thereof 

Authority  to  lay  out  and  construct  caused  by  the  owner  of  another  lot  ob- 
public  drains  and  sewers  cannot  proper-  structing  a  water  course  by  filling  hU 
]y  be  claimed  by  a  town  as  necessarily  own  lot  to  conform  >vith  the  established 
incident  to  the  exercise  of  its  corporate  grade  of  a  street.  Beatrice  v.  Knight,  45 
powers  or  the  performance  of  its  corpor-  Neb.  546,  63  N.  W.  838. 
ate  d'llios,  if  amplo  provision  for  them  The  absence  of  duty  on  the  part  of 
is  made  by  general  statutes.  Bulger  v.  the  municipality  is  illustrated  by  a  case 
Eden.  82  *  Me.  3.52,  9  L.  R.  A.  205.  19  holding  that  a  person  discliarging  sew- 
Atl.  820.  age  from  a  house  drain  into    a    public 

*lhilton  V.  Wtlfton  (Ga.)  44  S.  E.  830;   street  is  not  relieved  from  liability  by 
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adapt  the  sewer  to  meet  them.^  And  consequently  there  is  no  liabil- 
ity even  though  the  sewer  is  placed  so  high  that  abutting  property 
cannot  be  drained  into  it  at  all  without  raising  its  grade  to  corre- 
i>pond  with  that  of  the  sewer.*^  Even  when  authority  has  been  con- 
ferred upon  the  municipality  by  statute  to  construct  sewers,  it  is  not 
liable  for  failure  to  exercise  the  authority.®  Statutory  authority  to 
conatruct  sewers  will  confer  upon  the  municipality  all  power  neces- 
sary to  make  it  effectual.  The  authority  may  even  be  exercised  out- 
side the  limits  of  the  municipal  corporation,  if  necessary  to  dispose 
o{  the  drainage."  And  the  power  to  order  local  (drainage  is  not  ex- 
hausted by  one  attempt  to  exercise  it^  Power  conferred  upon  "any'* 
city  to  drain  will  include  "every  city."®  And  the  general  power  to 
drain  includes  the  right  to  dispose  of  sewage  as  well  as  surface 
water.**^  But  general  power  to  construct  sewers  does  not  justify  the 
creation  of  a  nuisance."  The  duty  to  construct  drains  may  be  im- 
|x>8ed  upon  the  municipality  by  statute.*^  And  the  power  may  be 
implied  by  statute  requiring  the  abatement  of  nuisances,  and  the  pro- 
vision for  the  health  and  cleanliness  of  the  city.*^  The  city  must  keep 


rpjiflon  of  the  failure  of  the  municipal- 
ity to  establish  a  public  sewer, — at  least 
not  until  it  appears  that  no  other  prac- 
tical means  of  discharging  the  sewage 
<-an  be  devised.  Kirkvcood  v.  Cairna,  44 
^»o.  App.  88. 

*Betterly  t.  Beranton,  6  Lack.  Legal 
News,  179. 

*Rohert4  y.  Montreal,  Rap.  Jud.  Que- 
iiee,  19  C.  8.  342. 

*WiUon  T.  New  York,  1  Denio,  696,  43 
Am.  Dec.  719;  Carr  ▼.  Northern  Liber- 
ties,  35  Pa.  324,  78  Am.  Dec.  342. 

Authority  to  construct  sewers  imposes 
no  duty  to  do  so;  and  when  a  municipal- 
ity haa  not  itself  built  or  accepted  as 
public  a  sewer  across  private  lands,  but 
the  same  was  made  by  the  landowner  of 
hid  nxi^  volition,  it  may  recover  of  the 
latter  the  price  of  the  labor  and  mater- 
ials it  furnished  in  the  construction.  8t. 
Albans  ▼.  Noble,  66  Vt.  626. 

^Butler  T.  Montelair,  67  N.  J.  L.  426, 
51  Atl.  496. 

•  Therefore  the  city  may,  in  the  proper 
oxereise  of  its  discretion,  determine  tnat 
another  local  sewer  on  the  opposite  end 
of  a  lot  is  necessary,  which  determina- 
tion, in  the  absence  of  abuse,  the  court 
eaimot  review.  Coburn  v.  Bossert,  13 
Ind.  App.  359,  40  K  E.  281. 

•Beyter  v.  Watertown  (8.  D.)  91  N. 
W.  334. 

An  aet  to  provide  for  sewerage  in 
townahips  in  which  there  is  a  public  wa- 


ter supply  applies  wherever  the  supply 
of  water  is  available  for  public  use,  al- 
though not  owned  by  the  municipality. 
State,  Oihbs,  Proseoutor,  v.  Northamp- 
ion  Tu>p,  52  N.  J.  L.  496,  19  Atl.  976. 

^^Lewis  V.  Aleieander,  24  Can.  S.  C. 
661,  Affirming  21  Ont.  App.  Rep.  613. 

"^fayrc  v.  Newark,  68  N.  J.  Eq.  136, 
42  Atl.  1068. 

So,  under  a  power  to  construct  sew- 
ers, and  assess  their  cost  on  property 
benefited,  a  municipal  corporation  can- 
not license  a  private  sewer  to  be  laid, 
and  the  contents  emptied  into  a  water 
course.  Hutchinson  v.  State,  39  N.  J. 
Eq.  669  Affirming  39  N.  J.  Eq.  218. 

A  statute  authorizing  the  construe- 
tion  by  a  municipality  of  a  drainage 
canal  from  a  designated  point  to  a  speci- 
fied slough  or  lake  does  not  justify  the 
construction  thereof  to  a  point  short  of 
that  specified,  emptying  into  another 
lake,  and  overflowing  the  lands  of  ripa- 
rian owners  thereon.  Davis  v.  Sacra- 
mento, 69  Cal.  696. 

"Dai*te«  V.  New  Orleans,  40  La.  Ann. 
806.  6  So.  100. 

^  it  seems  that  the  power  to  provide 
for  the  health  and  cleanliness  of  a  city 
grants  power  to  the  mayor  and  common 
council  to  cause  sewers  to  be  construct- 
ed to  carry  the  waste  outside  of  the  city, 
and  authorizes  the  mayor  and  common 
council  to  cauBe  such  sewers  to  be  con- 
structed to  such  points  outside  of  the 
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its  own  property  free  from  nuisances,  and  must  drain  it  if  necessary 
to  do  so.**  The  duty  of  the  municipality  with  resj^ct  to  the  care  of 
its  highways  requires  them  to  be  drained.**^  And,  in  any  case,  the 
municipality  is  liable  to  supply  drainage  if  the  necessity  for  it  is 
created  by  its  own  act.*®  The  existence  of  a  private  sewer  does  not  in- 
terfere with  the  power  of  the  municipality  to  construct  one  of  its 
own,  if  it  considers  such  construction  necessary.**'^  And  it  may  adopt 
and  use  a  private  sewer,  or  one  provided  at  the  expense  of  the  state, 
upon  taking  the  proper  means  to  acquire  the  right  to  do  so.*®  But 
it  does  not  become  public  until  the  municipality  has  acquired  title  t4» 
it*^  It  may  authorize  their  construction  at  private  expense.^^  It 
may,  under  its  general  authority,  construct  the  sewer  in  a  section  only 
of  its  territorial  limits,  if  it  will  thereby  best  serve  the  immediate 
needs  of  the  public.^* 

171a.  Duty  as  to  surface  water.— The  rule  that  a  municipality  is 
not  liable  to  provide  drainage  for  the  benefit  of  its  inhabitants  ap- 
plies with  full  force  to  the  drainage  of  surface  water,  except  under 
circumstances  which  may  be  created  by  artificial  works  or  the  collec- 
tion of  the  waters  in  a  body,  the  rules  as  to  which  will  be  developed 
as  we  proceed.     But  in  the  absence  of  special  circumstances,  tho 

city  as  may  be  necessary  in  order  to  rid       ^Byrnes  v.  Cohoes,  67  N.  Y.  204,  Af- 

it  entirely  of   such    waste.     Willsan  v.    firming  5  Hun,  602. 

Boise  City   (Idaho)    55  Pac.  887.  "fif*.  Joseph  use  of    Gibson    ▼.  Otoen, 

A  municipality,  in  abating  a  nuisanoe  110  Mo.  445,  19  S.  W.  713. 
created  by  the  basement  of  a  barn  filling  "  Municipal  corporations  which  avail 
with  water  and  refuse,  should  do  so  by  themselves  of  a  system  of  sewage  dis- 
constructing  a  drain  rather  than  filling  posal  provided  at  the  expense  of  the 
it  with  eaith,  if  drainage  would  render  state  may  be  required  to  repay  the 
it  sanitary;  otherwise,  it  was  proper  to  amount  advanced,  although  the  system 
fill  it.  Waggoner  v.  South  Oorin,  88  will  not  be  under  their  control,  and 
Mo.  App.  25.  even  its  use  will  be  subject  to  rules  es- 

^*A  municipality  is  as  much  bound  as  tablished  by  the  l^islature.  Re  King- 
an  individual  owner  of  a  lot  to  find  an  man,  153  Mass.  566,  12  L.  R.  A.  417,  27 
outlet  for  the  water  and  filth  deposited   N.  E.  778. 

on  ground  occupied  by  a  public  school,  A  municipal  corporation  does  not 
and  is  liable  for  damage  resulting  from  adopt  a  private  sewer  as  a  public  one  by 
the  neglect  to  do  so.  Briegel  v.  Phila-  connecting  its  outlet  with  a  public" sew- 
delphia,  135  Pa.  451,  20  Am.  St.  Rep.  or.  Re  Evans  Ave.  8ew€r,  32  Pittsb.  L. 
885,  19  Atl.  1038.  J.  N.  S.  24. 

^  The  right  of  an  incorporated  town  ^*  There  cannot  be  a  public  or  common 
to  construct  sewers  is  usually  regarded  sewer  that  has  not  been  constructed  and 
as  incident  to  its  power  to  maintain  its  maintained  by  the  municipality,  and 
streets,  and  does  not  conflict  with  au*  that  is  not  subject  to  municipal  control, 
thority  conferred  upon  the  supervisors  Com.  v.  Yost,  11  Pa.  Super.  Ct.  323. 
of  the  county  to  construct  levees  and  '^State,  Hunt,  Prosecutor,  v.  Lambert- 
drains  and  change  water  courses,  so  as  rille,  45  N.  J.  L.  279. 
to  prevent  the  exercise  of  these  authori-  ^Qray  v.  Cicero,  177  111.  469,  53  N.  E. 
ties  within  the  corporation.  Aldrich  v.  91;  Mason  v.  Chicago,  178  111.  499,  53 
Paine,  106  Iowa,  461,  76  N.  W.  812.  N.  E.  354. 

Johnson  v.  Milwaukee,  88  Wis.  389, 
m  N.  W.  270;  Clark  v.  Peckhatn,  9  R.  L 
156. 
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Tnnnicipality  need  pay  no  attention  to  the  surface  water  which  may 
flow  within  its  limits.^  Even  if  it  undertakes  to  construct  a  drain  to 
carry  surface  water,  it  is  not  bound  to  provide  one  which  will  be 
adequate  for  that  purpose,  or  relieve  the  adjoining  property  from 
water  in  time  of  heavy  rains  or  unusual  atmospheric  conditions.^  As 
said  in  Aicher  v.  Denver,^  a  city  is  not  bound  to  protect  from  surface 
waters  those  who  may  be  so  unfortunate  as  to  own  property  below 
the  general  level  of  the  street,  and  is  not  liable  for  failure  to  provide 
for  the  drainage  and  disposition  of  surface  water,  or  for  the  adoption 
of  an  imperfect  plan  or  insufficient  drainways  to  carry  ofF  waters  in 
case  of  excessive  storms,  so  as  to  prevent  injury  to  improvements  made 
on  land  below  the  city  grade.  The  duty  of  the  municipality  to  keep 
its  streets  in  a  safe  condition,  however,  requires  that  they  be  relieved 
of  the  surface  water  which  falls  or  stands  upon  them  in  such  a  way  as 
to  render  them  unsafe  or  foimderous,  and  this  duty  carries  with  it  the 
corresponding  authority  to  make  such  drains  or  gutters  along  the 
street  as  may  be  necessary  to  provide  for  the  surface  water.^  And,  if 
the  object  will  be  better  subserved,  the  drain  may  be  placed  imder  the 
surface  in  the  form  of  an  ordinary  sewer.'  The  duty  as  to  street 
drainage  is  owing  to  travelers  on  the  highway,  however,  and  not  to  the 
owners  of  abutting  property.  As  said  in  Smith  v.  Tripp^^  in  an  ac- 
tion for  n^Iect  of  duty,  it  is  not  enough  for  the  plainti£F  to  show  that 
the  defendant  neglected  a  duty  imposed  by  statute,  and  that  he  would 
not  have  been  injured  if  the  duty  had  been  performed;  but  he  must 
also  show  that  the  duty  was  imposed  for  his  benefit,  or  was  one  which 
the  defendant  owed  to  him  for  his  security  from  the  injury ;  and, 
where  a  statute  is  passed  requiring  the  city  to  keep  the  streets  in  re- 
pair, and  such  statute  is  passed  for  the  purpose  of  having  the  streets 
kept  safe  and  convenient  for  travel,  the  owner  of  a  lot  abutting  on  a 
street  cannot  recover  for  damages  to  his  land  by  an  overflow  caused  by 

*  Henderson  t.  Mimteapolu,  32   Minn,  when    his     drainage    was     not   luiiaUy 

319,  20  K.  W.  322;  Alden  t.  Minneapo-  througii  the  culvert,  and  its  obstruction 

U8,  24  Minn.  254;  Water9  t.  Bay  View,  was  from  the  act  of  a  neighboring  land- 

61  Wis.  642,   21    N.   W.    811;    Carr   v.  owner.     Lafferiy  t.  Oirardville,  1  Mon- 

Karthern  Liberties,  36  Fa.  824,  78  Am.  aghan  (Fa.)  613,  17  AU.  12. 

Dfc  342;  Fair  t.  Philadelphia,  88  Pa.  *€arr  t.  Northern   Liberties,    35    Pa. 

309,  32  Am.  Bep.  465;  Gould  v.  Booth,  324,  78  Am.  Dec.  342;  Atchison  v.  Chal- 

G6  N.  Y.  62;   Mills  r.  Brooklyn,  32  N.  lies,  9  Kan.  603. 

V.  489 ;  Onion  t.  Durkes,  38  N.  J.  L.  21 ;  MO  Colo.  App.  413,  62  Pae.  86. 

Fair  t.  Philadelphia,  6  W.  N.  C.  534;  *Americus  v.  Eldridge,  64  Ga.  524,  37 

Jordan  t.  Benwood,  42  W.  Va.  312,  36  Am.   Rep.   89;     Dudley    v.   Buffalo,   73 

L.  R.  A.  519,  67  Am.  St.  Rep.  869,  26  S.  Minn.  347,  76  N.  W.  44;  Clark  v.  Wil- 

R.  266;   Buntsville  r.  EuAng,  116  Ala.  mington,  5  Harr.   (Del.)   243;  Bohan  ▼. 

576,  22  8o.  984.  Avoca,  154  Pa.  404,  26  Atl.  604. 

An  owner  of  marsh    land   cannot   re-  ^Amerieus  r.  Eldridge,  64  Ga.  524,  37 

^ifc  a  municipal  eorporation  to  main-  Am.  Rep.  89. 

tain  a  eolvert  in  a  neighboring  highway,  *  13  R.  I.  152. 
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the- failure  of  the  city  to  keep  the  street  in  repair,  on  the  ground  that 
it  has  violated  a  statutory  duty,  to  his  injury.  And  the  municipality 
is  therefore  not  liable  for  injuries  to  abutting  property  by  its  neglept 
to  drain  the  highway,^  except  where  conditions  are  such  as  to  create 
a  nuisance.  So  long  as  the  surface  is  left  in  its  natural  condition,  it 
is  immaterial  that  the  water  runs  from  the  highway  down  upon  the 
abutting  land.*  Nor  is  the  municipality  bound  to  prevent  the  water 
from  flowing  in  its  natural  course,  although  the  result  is  that  the 
water  accumulates  in  quantities  upon  private  property  after  passing 
there  from  the  highway.*  In  every  case  where  the  property  of  the 
complainant  is  below  the  natural  grade  of  the  street,  so  that  the  water 
would  naturally  flow  upon  it  from  the  highway,  the  municipality  is 
not  bound  to  take  care  of  the  water,  to  prevent  its  injuring  such  lower 
property.^*  And  it  is  immaterial  that  the  municipality  attempts  to 
construct  drains  which  prove  iusufficient  Its  immunity  from  liabil- 
ity still  continues.^  ^ 

But  the  action  of  the  surface  water  is  a  serious  menace  to  the  safety 
of  the  highway,  and  one  of  the  first  steps  for  its  improvement  is  the 


^Flagg  v.  Worcester,  13  Gray,  601; 
Byrne  v.  Farmington,  64  Conn.  374,  30 
Atl.  138 ;  Acker  v.  New  Castle,  48  Hun, 
312,  1  N.  Y.  Supp.  223. 

A  municipal  corporation  is  not  bound 
to  provide  a  sewer  to  abate  a  nuisance 
caused  by  water  running  from  its  streets 
along  a  natural  depression  over  abutting 
property.  Miller  v.  Netcpart  "Neves 
(Va.)  44  S.  E.  712. 

^8mith  T.  Tripp,  13  K  I.  152;  Dudley 
v.  Buffalo,  73  Minn.  347,  76  N.  W.  44; 
Daniels  v.  Denver,  2  Colo.  669;  Mont- 
gomery T.  Gilmer,  33  Ala.  116,  70  Am. 
Dec.  562:  Sowers  v.  Lowe,  20  W.  N.  C. 
76,  0  Atl.  44;  Collins  v.  Waltham,  161 
Mass.  196,  24  N.  £.  327. 

A  city  is  not  liable  for  waters  run- 
ning along  its  streets  and  finally  spread- 
ing over  adjoining  land,  where  it  does 
not  appear  that  the  water  wvmld  not 
flood  the  land  in  the  same  way  if  there 
were  no  streets  there.  If  there  was  any 
remedy  by  reason  of  the  laying  out  of 
streets,  it  would  be  under  the  statutes, 
and  not  by  a  oommon-law  action.  Col- 
lins V.  Waltham,  151  Mass.  196,  24  N. 
B.  327. 

*Beals  V.  Brookline,  174  Mass.   1,  64 

^"Weis  V.  Madison,  75  Ind.  241,  .39  Am. 
Rep.  135;  Young  v.  Leedom,  67  Pa.  3ol; 
Knostman  d  P.  Furniture  Co.  v.  Daven- 
port, 99  Iowa,  589.  68  N.  W.  887;  Al- 
den  y.  Minneapolis,  24  Minn.  254;  Lee 
T.  Minneapolis,  22  Minn.  13. 


A  municipal  corporation  is  not  liable 
for  damage  becauHe  of  the  mere  insufti- 
cienry  of  the  curbing  on  an  ungraded 
street  to  prevent  surface  water  from 
flowing  onto  private  lands.  Costello  y. 
Conshohocken,  8  Pa.  Co.  Ct.  639. 

A  municipal  corporation  is  not  liable 
for  damages  to  property  by  surface  wa- 
ter which  naturally  found  its  way  to  a 
river  at  the  point  where  a  ravine  was 
formed  by  the  wash  thereof  partly  with- 
in a  street  and  partly  on  the  property 
damaged,  where  the  proof  fails  to  show 
either  a  tortious  omission  or  breach  of 
duty  on  its  part  with  reference  to  filling 
up  or  repairing  such  ditch  or  ravine. 
OUmer  v.  Montgomery,  26  Ala.  665; 
Montgomery  y.  Gilmer,  33  Ala.  116,  70 
Am.  Dec.  562. 

^Tlic  fact,  that  a  city,  after  notice 
that  drains  constructed  to  carry  off 
street  surface  water  are  insufficient,  fails 
to  use  ordinary  diligence  to  make  them 
serve  the  purpose  intended,  does  not 
render  the  city  liable  for  an  overflow  of 
private  property  by  surface  water  from 
the  street^  where  it  did  not  accelerate 
the  flow  of  water,  or  collect  the  same 
and  discharge  it  on  such  property  other- 
wise than  it  would  naturally  have  been 
discharged  thereon,  when  it  was  not  neg- 
ligent either  in  devising  or  adopting  the 
plan  of  the  drains.  Knostman  d  P,  Fur- 
niture Co.  V.  Davenport,  99  Iowa,  589, 
68   N.   W.   887. 
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adoption  of  means  to  relieve  it  of  such  menace.  This  may  be  accom- 
plished by  raising  the  grade  so  as  to  prevent  the  water  from  settling 
on  the  street,  by  making  the  surface  more  impervious,  to  prevent  the 
water  from  saturating  the  roadway,  and  by  the  construction  of  drains 
To  carry  it  to  some  other  point.  All  of  these  proceedings  have  more  or 
less  effect  on  the  adjoining  property.  The  general  rule  is  that,  so  far 
as  the  circumstances  of  the  case  and  public  necessities  will  permit, 
the  same  rules  concerning  injuries  to  private  property  by  the  over- 
flow of  water  should  be  applied  to  municipal  corporations  in  the  man- 
yp»ment  and  improvement  of  their  streets  as  would  be  applied  to  pri- 
vate individuals  in  the  management  and  use  of  their  property.^ ^ 

Steps  for  the  improvement  of  a  highway  cannot  proceed  far  be- 
fore natural  conditions  are  changed,  and  the  surface  water  from  the 
j^lreet  becomes  a  more  serious  burden  upon  the  abutting  owner;  and 
the  question  then  arises  as  to  the  duty  of  the  municipality  with-  re- 
spect to  it  In  the  natural  condition  of  the  highway,  the  surface  wa- 
ter flows  naturally  to  the  lowest  level,  and  the  burden  rests  where  it 
falls,  either  on  the  highway,  or  on  the  adjoining  property.  Neither 
the  public  nor  the  abutting  owner  is  under  any  obligation  to  care  for 
the  water  for  the  benefit  of  the  other.  The  more  the  natural  condi- 
tion is  changed  by  improvements  in  the  highway  so  that  the  burden 
is  increased  on  the  adjoining  property,  the  greater  will  be  the  duty 
of  the  municipality  with  respect  to  it^' 

171b.  Sffaet  of  raising  street  grade. —  Adjoining  proprietors  have  a 
right  to  improve  their  property  as  they  see  fit,  and  one  cannot  com- 
plain of  the  ordinary  injuries  consequent  upon  the  other's  improve- 
ments. This  rule  includes  the  altering  of  the  grade  of  the  property, 
90  that  one  cannot  complain  if,  by  reason  of  the  other's  raising  the 
surface  of  his  land,  the  natural  flow  of  surface  water  is  changed,  ex- 
(•^^pting  so  far  as  the  interference  may  be  with  a  natural  swale  or  de- 
pression which  forms  a  natural  outlet  for  surface  water,  and  in  such 
«ases  the  better  reason  denies  the  right  to  interfere  unless  a  substitute 
for  it  is  furnished.  Municipal  corporations  are  entitled  to  the  benefit 
of  this  rule.  Consequently,  when  they  do  no  more  than  merely  raise 
the  grade  of  a  street,  they  are  not  liable  for  thereby  preventing  sur- 
face water  from  flowing  onto  the  street  from  adjoining  property,  ex- 
^pt  in  some  states  which  refuse  to  permit  any  interference  with  the 
natural  course  of  drainage;  nor  are  they  liable  for  causing  the  wa- 

*»¥oCZi«re  v.  Red  Wing,  28  Minn.  186,  sitt,  16  lU.  App.  318;  Palmer  v.  O'Don- 

»  N.  W.  767;  Pye  v.  Mankato,  36  Minn.  neH  15  III.  App.  324. 

^3.  1  Am.  8t.  Rep.  671.  31  N.  W.  863:  ^Ce^nr    Falls    v.    Hansen,  104  lowa^ 

Pre-emption    Highway    Comrs.  v.  Whit-  18fl,  65  Am.  8t.  Rep.  439,  73  N.  W.  585. 


Digitized  by  VjOOQIC 


910  RIGHTS  BETWEEN  PUBLIC  AND  INDIVIDUAL.  [5  171b 

ter  to  flow  in  the  other  direction  onto  the  adjoining  property.  There 
is,  therefore,  no  duty  to  provide  for  carrying  away  the  water  so  in- 
terfered with.  In  Wake/ield  v.  Newell,^  this  absence  of  liability  is 
placed  upon  the  ground  that  die  usual  changes  of  grade  must  be  pre- 
sumed to  have  been  contemplated  and  provided  for  at  the  laying  out 
of  the  highway.  But  it  is  unnecessary  to  resort  t-o  this  ground  to  up- 
hold the  right  of  the  municipality  to  change  the  grade  of  its  streets. 
It  has  the  right  by  the  same  rule  which  permits  the  landowner  to 
make  such  improvements  on  his  property  as  are  necessary  for  its 
beneficial  use.*  And  this  rule  relieves  the  mimicipality  from  liability 
even  though  it  renders  the  drainage  of  adjoining  property  more  dif- 
ficult.' Very  few  cases  present  the  simple  fact  of  changing  the  grade 
so  that  the  course  of  the  water  between  the  adjacent  land  is  merely 
altered.  Additional  facts  usually  exists  such  as  the  gathering  of  the 
water,  or  the  change  of  outlet  for  a  flow  coming  from  an  extende<i 
territory.  Either  of  these  facts  would  give  a  right  of  action  against 
a  private  individual,*  and  there  is  no  reason  why  it  should  not  do  so 

^  12  R.  I.  75,  34  Am.  Rep.  598.     See  owners ;  but,  where  the  power  is  not  ex- 

also  posty  188a.  oeeded,  there  is  no  liability  unless  oreat- 

*Kehrer    v.    Richmond    City,   81    Va.  ed  by  statute,  and  then  only  im  the  mode 

745;  O'Donnell  v.  White  (R.  I.)  53  Atl.  and  to  the  extent  provided,  for  the  con- 

^SS ;  Hirih  r,  IndianapoliSf  IS  Ind.  App,  sequences    of     its   being   exercised    and 

673,  48  N.  E.  876;  Imler  v.  Springfield,  properly    carried    into    execution.     The 

55  Mo.  119,  17  Am.  Rep.  645;  Stewart  owner  of  the  property  may  take  such 

▼.  Clinton,  79  Mo.  603 :    Kavanagh    v.  measures  as  he  deems  expedient  to  keep 

Brooklyn,  38  Barb.  232;  Weis  v.  Modi-  surface  water  off  from  him,  or  turn  it 

son,  75  Ind.    241,    39    Am.    Rep.    135;  away  from  the  premises  onto  the  street ; 

Lynch  v.   New   York,  76  N.  Y.  60,   32  and,  on  the  other  hand,  the  municipal 

Am.   Rep.   271;    Downs  v.   Ansonia,   73  authorities  may  exercise  their  power  in 

Conn.  33,  46  Atl.  243;   Sisson  v.  Ston-  respect  to  the  gradation,  improvement, 

ington,    73    Conn.     348,    47     Atl.    662;  and  repair  of  streets,  without  being  lia- 

Branson  v.   WalUngford,  54  Conn.  513,  ])le  for  the  consequential  damages  caused 

9  Atl.  393;  Wakefield  v.  Newell,  12  R.  by  surface  \i'ater  to  adjacent  property. 

I.  75,  34  Am.  Rep.  598;  Freburg  v.  Dav-  .illen  v.  Paris,   1   Tex.  App.   Civ.   CaV. 

enport,  63  Iowa,  119,  50  Am.  Rep.  737,  (White  &  W.)   §  885,  p.  506. 

18  N.  W.  705 ;  Morris  v.  Council  Bluffs,  If,  when  a  city's  duty  to  the  public 

67  Iowa,  343,  56  Am.  Rep.  343,  25  N.  W.  requires  that   it   raise  the  level  of   itA 

274;  Watson  v.  Kingston,  114  N.  Y.  88,  streets  through  low  places  to  such  height 

21   N.  E.   102;   St.  Louis  v.  (Jurno,   12  as  to  make  them  suitable  for  travel  by 

Mo.  414.  keeping  them  drained  of  surface  water, 

The  owner  of  property  injured  by  the  the  adjoining  property  is  thereby  over- 
raising,  to  conform  to  a  bridge  grade,  flowed  during  heavy  rains  because  it  is 
of  a  highway,  which  lessened  the  value  lower  than  the  street,  the  event  is  dam- 
of  the  building,  and  caused  water  to  num  absque  injuria,  and  the  owner  has 
flow  into  its  lower  story,  has  no  cause  no  legal  claim  upon  the  city  for  the  con- 
of  action  against  the  town  or  its  agents  struction  of  a  drain  either  for  his  prem- 
doing  the  work,  shown  to  have  been  done  if»es  or  the  streets.  His  proper  protec- 
lawfully  and  in  a  proper  manner.  Ben-  tion  is  to  raise  the  grade  of  his  lots. 
den  V.  Nashua,  17  N.  H.  477.  Mden  v.  MinvieapoUs,  24  Minn.  254. 

Authority    to     establish     grades     for  ^Tate  v.  St.  Paul  56  Minn.   527,  45 

streets,  and  to  graduate  them  according-  Am.  St.  Rep.  501,  58  X.  W.  168. 

ly,  involves  the  right  to  make  changes  *  See  note  to  Gray  v.  McWilliams,  21 

in  the  surface  of  the  ground  which  may  li.  R.  A.  593. 
j»ffect  injuriously  the  adjacent  property 
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against  the  municipality.  In  the  cases  in  which  the  courts  have  de- 
nied the  right  of  action,  the  full  effect  of  the  principles  involved  doe^ 
not  seem  to  have  been  considered.  In  many  instances  a  street  im- 
provement consists,  in  part,  at  least,  of  the  hardening  of  the  surface 
so  as  to  make  it  impervious  to  water.  The  effect  of  this  hardening, 
together  with  the  slope  given  to  the  surface,  is  to  accumulate  the  wa- 
ter at  the  edge  of  the  street  and  cast  it  in  a  body  on  the  land  of  the 
abutting  owner.  The  principal  reason  at  the  bottom  of  the  rule  that 
there  is  no  liability  for  altering  the  grade  of  land  so  as  to  interfere 
with  the  flow  of  surface  water  is  that  most  of  the  water  coming  from 
rain  and  melting  snow  finds  its  way  immediately  into  the  ground,  and 
there  is  no  great  quantity  to  flow  along  the  surface.  The  hardening 
of  the  surface  of  the  street  interferes  with  this  natural  condition  as 
much  as  the  placing  of  a  building  on  the  land  with  a  roof  extending 
over  its  entire  surface.  No  one  contends  that  a  private  owner  can 
place  such  a  building  on  his  land,  and  allow  the  eaves  to  cast  the 
water  immediately  on  his  neighbor's  land,  without  making  any  pro- 
vision for  caring  for  it.  Another  element  which  is  involved  in  the 
improvement  of  a  highway  is  the  bringing  of  the  surface  to  a  uniform 
grade  over  long  stretches  of  territory,  the  effect  of  which  is  to  causo 
the  water  to  flow  along  the  street  for  a  considerable  distance,  thereby 
changing  its  natural  course  and  gathering  it  in  a  body;  and,  when  it 
is  in  that  condition,  no  private  owner  can  cast  it  immediately  on  hi? 
neighbor's  land  without  liability.  The  rules  governing  the  rights  with 
regard  to  surface  water,  as  between  individuals,  would  make  the  mu- 
nicipality liable  for  its  acts  in  either  case  if  it  did  not  make  some  pro- 
vision to  care  for  the  water  so  accumulated  and  concentrated.  Few  of 
the  courts,  however,  have  considered  these  principles,  but  have  re- 
garded the  street  improvement  merely  as  a  change  of  grade,  which 
was  held  to  cast  no  liability  upon  the  municipality  for  its  acts.*  So 
far  as  these  decisions  lose  sight  of  the  altered  conditions  which  result 
in  the  accumulation  of  an  unnatural  quantity  of  water,  which  is  cast 
in  a  body  on  the  abutting  property,  they  are  not  founded  on  true 
principle.'  In  Bronson  v.  Wallingford^  the  court  held  that  surface 
water  must  be  turned  from  the  roadbed  into  drains  and  gutters,  and 
at  times  will  flow  in  considerable  quantity.  It  would  be  practically 
impossible  for  towns,  cities,  and  boroughs  in  most  cases  to  prevent 
such  water  from  flowing  onto  the  lands  of  the  adjoining  proprietors. 
To  hold  them  responsible  for  not  doing  so  in  all  cases  would  be  un- 

^Euhhard  ▼.  Webster,  US  Maas.  699;  •Stanford  v.  San  Francisco,  111  Cal. 

Field  v.  West  Orange  Twp,  46  N.  J.  Eq.  198.  4.1  Pac.  605. 

1S3,  2  At  I.  236.  »64  Conn.  613,  9  Atl.  393. 
Vol.  II.— VVaterg,  58. 
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reasonable.  It  is  only  in  special  cases,  where  wanton  or  unnecessarj 
damage  is  done,  or  where  damage  results  from  negligence,  that  they 
can  be  held  responsible. 

Of  course,  there  are  times  of  unusual  storms  when  the  falling  water 
would  do  injury  in  spite  of  all  precautions ;  but  in  the  ordinary  case 
there  is  no  reason  why,  with  even  ordinary  care,  a  municipal  corpora- 
tion which  has  gathered  the  water  from  its  streets  into  gutters  should 
not  conduct  it  to  a  natural  outlet  without  any  injury  to  any  one,  and 
the  failure  to  do  so  is  such  clear  evidence  of  negligence  that  it  should 
be  required  to  show  that  the  injury  could  not  be  avoided  in  order  to 
relieve  itself  from  liability.  As  said  in  Wright  v.  Wilmington,^  a 
municipal  corporation  must  cause  its  streets  to  be  constructed  in  such 
manner,  and  with  sufficient  side  draining,  as  to  remove,  without  in- 
jury to  adjacent  lots,  such  surface  water  as,  from  experience  and 
knowledge  of  the  past,  may  be  reasonably  anticipated  to  fall,  and  ma  v 
be  provided  for.  Wherever  the  civil  law  which  makes  the  lower  prop- 
erty servient  to  the  upper  property  for  the  receipt  of  drainage  in  its 
natural  channels  is  in  force  to  its  full  extent,  the  municipality  can- 
not change  the  burden  of  its  servient  position  without  liability  for  the 
injuries  thereby  caused.*  If  the  Constitution  makes  the  municipality 
liable  in  case  it  damages  property  by  its  works,  or  the  statute  impose.^ 
a  liability,  all  injuries  caused  by  the  casting  of  surface  water  onto 
adjoining  land  by  a  change  of  the  grade  must  be  paid  for.^® 

171c.  Effect  of  gathering  water. —  If  the  municipality  has  gathered 
water  from  a  tract  of  country,  either  by  construction  of  drains  or  by 
the  grading  and  improvement  of  streets,  so  as  to  cause  the  water  to 
flow  along  the  surface,  it  must  care  for  the  water  so  that  it  will  not 
flow  upon  the  land  of  private  owners.*      So,  if  the  water  is  diverted 

*02  N.  0.  156.  which  he  has  himself  prevented  the  city 

*Keithahurg  v.  Simpson,  70  III.  App.  from  making.     Shavcneetotcn  v.  Mason, 

467;    Bloomington   v.    Brokaw,  77    III.  82  III.  337,  25  Am.  Rep.  321. 

194;  Dixon  v.  Baker,  65  111.  518,  16  Am.  ^Woodbury  v.  Beverly,  153  Mrsb.  245, 

Rep.  591.  26  N.  E.  851;  Barfield  v.  Maoon  County. 

A   municipal   corporation   raising  the  109  Ga.  386,  34  S.  E.  596 ;  Addy  v.  Janes- 

grade  of  a  street  by  an  embankment  so  ville,  70  Wis.  401,  35  N.  W.  931. 

as  to  form  a  levee  along  a  river  front  But  the  raising  of  the  grade  of  a  high- 

is  bound  to  make  sufficient  drains   or  way,  though  it  cause  the  surface  water 

sewers  by  the  side  of  the  embankment  to  flow  into  the  dooryard  of  an  adjoin- 

to  carry  off  all  water  flowing  from  the  ing  proprietor,  is  not  the  making  of  a 

levee,  so  as  to  keep  it  away  from  ad-  water  course  or  place  for  draining  off 

jaoent  property:  and  a  failure  so  to  do  the  water  from  a  highway,  within  the 

will  render  it  liable  for  injuries  to  ad-  meaning  of  a  statute  authorizing  sudh 

jacent  land  overflowed  thereby ;  but  if  it  acts,  provided  the  water  is  not  drained 

is  prevented  from  doing  so  by  an  injunc-  into  a  dooryard  in  front  of  a  dwelling 

tion  at  the  suit  of  a  citizen,  such  citizen  house.     Downs  v.  Ansonia,  73  Conn.  33, 

cannot  recover  for  any  injury  occasioned  46  Atl.  243. 

to  his  property  by  the  want  of  drains  ^McCray  v.  Fairmont,  46  W.  Va.  442, 
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from  its  natural  channel,  it  must  be  taken  care  of  and  turned  into 
^me  natural  drain,  and  cannot  be  abandoned  so  as  to  cause  injury 
to  private  proi)erty,  altboiigli  such  property  is  situated  below  the 
>treet  grade.'  And  the  water  cannot  be  abandoned  in  the  highway 
in  such  a  way  as  to  become  stagnant  and  cause  a  nuisance,  even  though 

it  does  not  flow  upon  the  property  of  the  abutting  owner.'  The  mu- 
nicipality is  bound  to  care  for  the  water,  although  it  has  received  it 

33  6.  E.  245;   O'Brien  t.  8t,  Paul,  25  When  the  Bupervisora  of  a  town,  for 

Minn.  331,   33  Am.   Rep.  470;    Indian-  the  purpose  d    improving    one    of    its 

^polia  ▼.  Ijouyer,  38  Ind.  348;  Indian-  highways  b^  ditches  and  sluices,  divert 

npoUt  r.  TatCf  30  Ind.  282 ;  Terre  Haute  large  quantities  of  water  into  the  slough 

V.  Hudnut,  112  Ind.  542,  13  N.  E.  086;  of   a    landoAvner,  situated    on    premises 

Kmmwiile  t.  Dceker^    84    Ind.    325,  43  adjoining  the  highway  which  he  had  im- 

Nm.  Rep.  86 ;  Byrnes  v.  Cohoes,  67  N.  Y.  proved  for  meadow,  pasture,  and  crops, 

204;  Tnoman  v.  Covington,  23  Ky.  L.  and  replace    the   bridge   beneath  which 

Rep.    117,  62    S.  W.  721 ;     Carson    v.  waters  from  the  slough  had  flowed  with 

Springfield,  53  Mo.  App.  289;  FoUmann  culverts  insufficient  to  drain  the  slough 

V.  Mankato,  45    Minn.    457,    48  N.  W.  properly,  the  town  will  be  liable  for  tlic 

\92:  Bdiuett  Y,  Stillwater,  SO  MiTm.2S7,  injuries   sustained    by   the    landowner. 

H3  N.  W.  180.  Peters  v.  Fergus  Falls,  36  Aiinn.  549,  29 

A  municipal  corporation  is  liable  to  a  N.  W.  586. 

landowner  for  injury  from  surface  wa-  *Amdt  v.  Cullman,  132  Ala.  640,  90 

t<*r  collected  by  it,  if  its  conduct  in  fail-  Am.  St.  Rep.  922,  31  Sa  478;  Weis  v. 

ing  to  guard   against    possible    injury  Madison,  75  Ind.  241,  39  Am.  Rep.  135 ; 

from  the  surface  water  so  collected  is  Houston  v.  Bryan,  2  Tex.  Civ.  App.  553, 

unreaMmable   under   the   circumstances.  22  S.  W.  231 ;  Effingham  v.  Surrells,  77 

Flanders  T.  Franklin^  70  N.  H.  168,  47  III.  App.  460;  Valparaiso  v.  Kyes  (Ind. 

Ail.  88.  App.)  66  N.  E.  175;  Pye  v.  Mankato,  36 

If  a  city  is  negligent  in  its  provision  Minn.  373,  I  Am.  St.  Rep.  671,  31   N. 

for  the  escape  of  siu^ace  water  which  it  W.  863. 

has  collected  from  a  large  tract,  and  it  A  municipal  corporation  is  liable  for 

overflows  the  land  of  an  individual,  to  injury  to  property  from  the  backing  of 

His  injury,  the  municipal  corporation  is  surface  water  thereon  by  reason  of  its 

liable  if  it  had  notice  of  the  defective  negligent  construction    of  a    sewer    for 

condition;  and  if  the  injury  would  not  carrying  off  such  water,  diverted  by  it 

have  occurred  but  for  that  cause,  it  is  from  its  natural  channel.  Frostburg  v. 

no  defense  that  the  cellar  floor  of  the  Dufty,  70  Md.  47,  16  Atl.  642. 

house  was  cut  down,  and  earth  between  ^Bvoeet  ▼.  Conley,  20  R.  I.  381,  39  Atl. 

it  tad  the  street  removed  so  that  when  326. 

the  water  was  raised  a  few  inches  in  Collecting  surface  water  in  a  body  in 

the  gutter  it  ran  into  the  cellar.     Hitch-  an  alley,  and  failing  to  provide  reason - 

ins  Bros,  v.  Frostburg,  68  Md.   100,  6  ably   sufficient    means    for    its    escape*. 

Am.  St.  Rep.  422,   11  Atl.  826,  70  Md.  causing  the  same  to  overflow  adjoining 

S6,  16  Atl.  380.  premises  and  remain  standing  in  the  al- 

V^*bere  a  city  collects  water  by  means  ley,  is  a  continuing  nuisance  rendering 
of  ditches  which  empty  into  a  ditdi  in  a  "municipal  corporation  liable  to  the 
front  of  the  plaintiff's  lot,  and  such  owner  of  the  injured  property  for  suc- 
ditcfa  if  not  sufficient  to  carry  off  the  cessive  actions,  and  cannot  be  regarded 
water  emptied  therein,  and  the  plain-  as  a  permanent,  lawful  improvement 
tiff's  property  is  thereby  overflow^,  the  negligently  constructed,  for  which  all 
city  is  liable,  although  it  appears  that  damages  must  be  recovered  by  the  owner 
the  pliintifTs  lot  is  as  well  drained  as  at  the  time  the  work  is  done.  New  Al- 
ii would  have  been  had  the  ditch  not  bany  v.  Lines,  21  Ind.  App.  380,  51  N.  E. 
been  constructed ;  as  the  liability  of  the  346. 

oty  depends  on   the  sufficiency  of    the  An  abutting  owner  may  maintain  an 

ditch  to  conduct  away  the  water  divert-  action  against  a  municipal  corporation 

ri  into  it.     Hounton  v.  Bryan,  2  Tex.  for  collecting   surface   water   from  sev- 

Civ.  App.  553,  22  S.  W.  231«  eral  streets  and  conducting  it  by  means 
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by  its  flowing  along  the  highway  from  another  municipality.*  And 
if  it  undertakes  to  dispose  of  water  so  acciunulated|  it  must  do  so  in 
a  skilful  manner.'^  A  municipal  corporation  has  no  rights  even  by 
F.kilful  plans  and  careful  execution,  to  accumulate  by  its  system  of 
drainage  large  quantities  of  surface  water  in  one  channel  and  pour 
it  out  upon  a  public  street,  without  making  provision  for  a  sufficient 
escape  of  the  water  so  as  not  to  damage  adjoining  property  owners.*' 
The  municipality  cannot  gain  a  right  by  prescription  to  permit  its 
ditches  into  which  it  has  diverted  surface  water  to  remain  insufficient, 
so  as  to  cause  the  water  to  injure  the  adjoining  property.''  The  liabil- 
ity is  the  same  where  the  water  is  accumulated  merely  by  the  grading 
of  streets  as  where,  in  addition,  gutters  are  constructed  to  carry  the 
water  to  the  point  where  it  is  abandoned.  As  said  in  Inman  v. 
Tripp,^  where  a  city  is  required  to  keep  its  streets  in  proper  repair, 

of  gutters  to  the  end  of  a  street  oppo-  But  a  borough  is  not  liable  for  dam- 
site  such  owners'  property,  where  it  is  age  to  private  land  in  a  township  by 
permitted  to  stand  and  become  stagnant,  surface  water  which  is  drained  from  its 
omit  offensive  odors,  and,  upon  occasions  highway  into  the  township  highway 
of  heavy  rains,  overflow  the  sidewalk,  without  objection  from  the  latter,  which 
and  flood  such  owner's  property,  enter-  thus  accepts  the  burden  of  taking  care 
ing  the  cellar,  washing  out  the  soil,  and  of  it.  West  Belleviie  v.  nuddleston,  1 
donig  otlier  injury.  Clark  v.  Rochester,  Monaghan  (Pa.)  129,  16  Atl.  764. 
43  Hun,  271.  *hudloxo  v.  Yonkers,  43  Barb.  493 

A  city  is  linble  for  an  injury  to  the  *Craicford8ville  v.  Bond,  96  Ind.  236. 

wall  of  a  building,  due  to  the  collection  ^Effingham    v.  Sutrells,  77    lU.    App. 

of    a    large    quantity    of  water  in  tlie  460. 

street  at  an  excavation  made  where  the  *11  R.  I.  520,  23  Am.  Rep.  520. 

street  is  being  graded,  when  such  injury  But  the  court,  in  Wakefield  v.  Xewrll, 

might  have   been   avoided  by   the   con-  12  R.  I.  76,  34  Am.  Rep.  698,  in  discuss- 

temporaneous  excavation   of  an   avenue  ing  the  case  of   Inman  v.   Tripp,   said 

crossing  the  street,  or  by  the  construe-  that  in  that  case  "we  did  not  mean  to 

tion  of  a  drain.     Ijacour  v.  New  York,  decide  that  a  town  or  city  has  any  le^s 

3  Duer,  406.  power  over  its  streets  or  highways,  in 

A  declaration  alleging  that  a  munici-  resjiect  of  surface  water,  than  an  indi- 

pal  corporation  cut  a  ditch   along  and  vidua!  has  over  his  ONvn  land,  but  only 

dose  to  one  line  of  plaintiflf's  residence  that   it  lias   no  greater   power;    or,   in 

lot,  and  left  the  ditch  in  such  a  condi-  other  words,  that   it  is  liable  for  dis- 

tion  that   the    water    coming  or  falling  charging  the  surface  water  accumulat- 

into  the  same  could  not  run  off  in  any  ing  in  its  streets  and  highways  to  the 

direction,  and  that  water  has  accumulat-  same,  or  very  much  the  same,  extent  as 

ed   in   said   ditoh,    stood  and  stagnated  an  individual   is  liable  for  discharging 

there,  in  consequence  whereof  there  has  such  water  from  his  own  land  upon  his 

been  all  the    time   on    the    premises  of  neighbor's.     If  this  action  were  against 

plaintiff  such  a  sickly  and  unwholesome  an  individual  instead  of  a  town,  we  do 

stench  that  his  premises  have  been  unflt  not  think  a  declaration  similar  in  form 

for    occupation,    and    malarial    dis&vses  would   be   sufficient.     For  mere  neglect 

have  been  generated  thereby  on  his  prem*  by  an  individual  to  retain  on  his  own 

ises,  causing  sickness  in  his   family, —  land  water  which,  falling  there,  would 

makes  a  prima  facie  case,  at  least,  of  naturally  flow  onto  his  neighbor's  land, 

special  damage,  for  which  he  is  entitled  there  is  no  cause  of  action,  unless  he 

to  recover.     Hamilton  v.  Columbus,  52  first  accumulates  it  by  artificial  mc^ns 

Ga.  435.  so  as  considerably  to  increase  the  vol- 

*Hndd teuton  v.  West  Bellevue,  111  Pa.  ume  and  detrimental  effect  with  which 

1 10,  2  Atl.  200.  it  would  flow  on  his  neighbor's  land." 
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and  is  authorized,  in  the  discharge  of  this  duty,  to  grade  them  and  to 
aher  their  grades,  the  city  has  no  right  to  grade  its  streets  so  as  to 
collect  the  water  from  a  wide  area,  some  of  it  from  distant  puddles 
or  ponds,  and  bring  it,  charged  with  all  the  miscellaneous  filth  of  the 
•streets,  to  the  margin  of  the  plaintiff's  land,  and  then  empty  it  upon 
Lis  land,  and  into  his  cellar  and  well,  where  the  city  also  has  power 
to  make  drains  and  culverts.  The  municipality  may  be  liable  for  the 
work  of  contractors  if  it  retains  control  of  the  work,  and  neglects  to 
si^  that  no  injury  is  done.*  The  mere  refusal  of  the  landowner  to 
IH-nnit  the  taking  of  suggested  steps  to  avert  the  injury  will  not  pre- 
\<*iit  his  right  of  recovery  if  the  public  authorities  had  no  right  to  in- 
"^ist  on  that  way  of  relieving  the  evil.*^  The  remedy  of  the  injured 
property  owner  is  an  action  for  damages.  ^^  But  where  the  act  is 
clearly  illegal,  and  there  is  no  adequate  remedy  at  law,  a  court  of 
equity  will  enjoin  the  act^^ 

*A  manicipal  oorporaticm  which  en-  "A  property  owner  haj9  a  right  of  ae- 
ters  into  a  contract  with  an  independent  lion  against  a  city  to  recover  for  dam- 
coDtractor  for  the  regrading  of  a  ages  caused  by  successive  overflows  of 
^reet,  by  the  terms  of  which  it  may  as-  his  land,  where  it  is  shown  that  the  city 
.''Uine  control  and  flnish  the  work  at  his  so  unskilfully  graded  and  paved  its 
expense  upon  unreasonable  delay  in  its  streets  and  alleys  as  to  raise  them  above 
prowention,  will  be  liable  for  injury  the  plaintiff's  property,  and  close  the 
tlone  to  abutting  property  by  water  col-  natural  outlet  of  water  so  as  to  concen- 
iected  from  surface  drainage  and  a  nat-  trate  it  upon  his  lot,  and  then  negligent- 
urai  water  course  and  thrown  thereon  ly  constructed  its  sewer,  and  closed  up 
by  excavations  made  by  the  contractor,  the  manhole  or  drain  so  as  to  let  the 
and  left  without  any  attempt  to  com-  water  accumulate  upon  the  plaintiff's 
nlpte  the  work  for  fourteen  years.  This  property.  Dallas  v.  Cooper  (Tex.  Civ. 
niling  was  placed  on  the  ground  that  App.)  34  S.  W.  321. 
the  nnisanoe  was  permitted  by  the  city  "A  township  will  be  enjoined  from 
to  remain  to  the  injury  of  abutting  own-  maintaining  an  unauthorized  culvert 
era,  Vopel  v.  New  York,  92  N.  Y.  10,  across  a  highway,  the  effect  of  which  is 
44  Am.  Rep.  349.  to  unite  artificial  water  channels,  change 

"The  act  ol  a  highway  supervisor  in  the  natural  flow,  and  increase  the  vol- 
offering  to  dig  a  ditch  over  an  owner's  ume  of  water  on  one  side  of  the  high- 
land, by  which  damage  thereto  from  the  way,  without  providing  an  outlet  there- 
flovage  of  water  through  a  culvert  built  for,  thereby  causing  an  increased  volume 
b}'  him  in  the  highway  would  be  averted,  of  water  upon  private  land.  Patoka 
*nd  the  refusal  of  such  owner  to  permit  Ticp.  v.  Hopkins,  131  Ind.  142,  31  Am. 
the  same  to  be  dug,  do  not  relieve  him  St.  Rep.  417,  30  K.  E.  896. 
from  liability  for  the  damage  caused  by  But  where  the  surface  flow  of  water 
«neh  flowage,  by  virtue  of  a  statute  au-  has  been  concentrated  into  an  artiflcial 
tborinn^  him  to  enter  upon  and  con-  channel  insufficient  for  the  purpose,  an 
struct  ditches  upon  land  adjoining  a  injunction  will  not  be  granted  against  a 
highway  when  necessary  for  the  con-  city  to  prevent  the  enlargement  of  the 
struction  or  repair  of  such  highway,  channel  so  as  to  carry  off  the  natural 
without  showing  that  the  culvert  was  flow  of  water.  Soranton's  Appeal,  121 
oeoessary  for  the  construction,  repair,  Pa.  97,  6  Am.  St.  Rep.  766,  15  Atl.  483, 
or  preservation  of  the  highway,  and  that  Reversing  Goulden  v.  Boranton,  3  I«cc. 
it  was  eoDstructed  at  a  proper  place.  L.  Rev.  340. 
ComceU  t.  Bmrie,  4  Ind.  209. 
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II.  Duty  of  citizen  to  pay  fok  drainage. 

172.  On  what  basis  can  one  be  required  to  drain  or  contribute  to  its 
cost. —  The  question  whether  or  not,  by  reason  of  organization  or 
otherwise,  an  aggregation  of  people  can  compel  an  individual,  against 
his  will,  to  bear  or  share  the  expense  of  drainage  for  the  common  wel- 
fare, reaches  to  the  very  foundations  of  any  theory  of  democratic  gov- 
ernment. In  governments  founded  on  force  the  question  can  never 
become  a  practical  one.  But  where  all  men  are  free  and  equal,  and 
have  established  a  government  under  which  all  have  equal  rights,  by 
what  authority  can  one  man,  or  any  number  of  men,  say  to  another : 
We  consider  the  drainage  of  a  section  of  land  necessary,  and  you 
must  effect  it  or  share  the  expense  of  doing  so  ?  The  only  possible 
ground  for  such  authority  must  be  his  consent,  either  express  or  im- 
plied. If  the  consent  has  not  been  expressly  granted  in  the  Consti- 
tution of  the  state,  the  questions  then  are:  Is  it  necessarily  in- 
cluded in  his  agreement  to  the  formation  of  the  government  ?  or,  Has 
he  delegated  authority  to  his  representatives  in  the  government  to 
express  his  consent  ?  The  hypotheses  involved  in  these  questions  are 
so  nearly  identical  that  they  may,  for  practical  purposes,  be  regarded 
as  the  same.  Does,  then,  the  consent  to  the  formation  of  the  govern- 
ment include  consent  to  bear  or  share  the  expense  of  drainage  for  the 
public  good?  There  are  certain  things  which  all  agree  that  one  con- 
sents to,  such  as  to  share  in  the  expense  of  the  government  and  the 
maintenance  of  higliways,  and  to  aid  in  the  common  defense  against 
the  public  enemy  and  in  the  maint^enance  of  order  and  punishment 
of  crime.  But  he  has  expressly  provided,  in  most  instances,  that  his 
property  shall  not  be  taken  from  him  for  the  private  benefit  of  an- 
other, or  even  for  the  benefit  of  the  public,  unless  he  is  compensated 
therefor.  And  the  whole  theory  of  the  government  is  based  upon  the 
principle  that  burdens  must  be  approximately  equal  and  uniform. 
But  the  government  is  organized  to  obtain  certain  benefits  which 
cannot  come  from  individual  effort  Among  these  are  better  sanitary 
conditions,  the  amelioration  of  ruinous  natural  conditions  of  per- 
forming labor,  and  the  creation  of  conditions  which  will  most  large- 
ly aid  the  people  in  the  battle  for  life.  In  view  of  these  objects  which 
rhe  individual  seeks  to  attain  when  joining  a  community  in  organiz- 
ing a  government,  he  will  not  be  permitted  to  maintain  conditions 
'»n  his  own  property  which  are  detrimental  to  the  general  welfare. 
Therefore,  he  cannot  maintain  a  common  nuisance.  Further,  he  must 
'onder  his  aid  in  furthering  the  common  welfare,  so  far,  at  least,  as 
iie  is  one  of  those  who  will  be  benefited  by  the  effort  to  make  an  im- 
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provement.  Applying  tlie^  priuciples  to  the  solution  of  the  proWoiu 
\vlM»ther  or  not  the  individual  agrees  to  aid  in  the  drainage  of  tlu 
land,  the  answer  would  seem  to  be  that  necessary  drainage  is  one  of  the 
things  in  the  exi>ense  of  which  an  individual  consents  to  share  wlien 
!ie  iiinsents  to  the  formation  of  the  government:  That  his  share  of 
I  he  expense  is  to  be  det(»rmined,  not  by  the  benefit  to  himself,  but  by 
ii-^certaining  his  share  of  the  total  cost  when  divided  among  all  the 
pnnK'rty  benefited  in  proix)rtion  to  lx»iiefits ;  that  he  cannot  be  charged 
with  any  burden  for  the  iKuefit  of  others  who  do  not  bear  their  share 
««f  it;  and  that  in  no  case  can  he  be  rtH|iiired  to  drain  for  the  benefit 
of  other  individuals.  Fixing  the  limits  of  the  district  which  is  to 
i»ear  the  burden  of  the  tax  as  well  as  the  distribution  of  the  burden 
among  the  residents  of  it  is  primarily  a  legislative  question  with 
which  the  courts  cannot  interfere  unless  it  is  plain  that  the  fixing  of 
the  bounds  or  the  distribution  of  the  burden  has  been  made  arbi- 
trarily, without  any  reference  to  the  rights  or  interests  of  the  tax- 
paver  under  the  general  rule  stated. 

The  rule  as  above  stated  has  not  been  in  terms  followed  by  all  tlie 
<*«>nrts,  but  the  results  reached  have  not  been  far  different  from  what 
its  application  would  have  produced.*  The  rule  is  easily  understood, 
and  in  most  cases  easy  of  application.  The  only  diflSculty  in  its  en- 
r«»reenient  Avould  be  that  found  in  the  application  of  any  rule  involv- 
ing human  judgment,  and  offering  opportunities  for  ine^iuality 
ilmmgh  favoritism  or  prejudice. 

The  owners  of  land  which  needs  draining  may  enter  into  an  agree- 
ment among  themselves  for  its  drainage  and  the  payment  of  the  cost, 
and  statutes  authorizing  such  proceeding  are  valid.'  One  man  cannot 
1<»  cnmpelletl  to  drain  his  land  for  the  benefit  of  his  neighbor,  except 
where  the  lack  of  drainage  constitutes  a  nuisance  which  may  be  abated 
under  the  general  principles  governing  the  abatement  of  nuisances.  • 

*  In  one  case  it  was  said  that  the  right    providing  for  the  drainage  of  the  Pe 
of  the  legislature  to  pass  drainage  acts,   quest    river  meadows   under   a   commis- 
though  obviously  not  resting  in  the  pow-   sion    made   up   of   and   selected   hy   the 
vT  of  eminent  domain,  and  derogatory  to  land  owners,  is^  in  its  general  scope  and 
private    property    rights   by    compelling   purpose,  constitutional;  and  the  asses;^- 
the  private  owner  to  suffer  and  pay  for  menta  made  under  it,  while  they  are  to 
tlie  improvement  of  his  property  because  be  apportioned  as  fairly  as  the  commis 
uther  cimtiguous  owners  desire  to  so  im-   sioners  can  judge,  and  laid  on  the  land< 
prove  theirs,  while  not  to  be  justified  on   benefited,  are  not  limited  by  Uie  actunl 
first  principles,  has  nevertheless  become   l^enefits  conferred:  the  limitation  to  thi< 
f^tabltshed  as  a   sort  of  local  common   effect,  contained  in  the  act  of  April  2 
Uw  by  l«^slative,  judicial,  and  popular    1868,    applies    only   to    assessments    by 
recognition  for  nearly  a  century,  so  that  commissioners  appointed  by  a  court  or 
it  is  now  to  be  regarded  as  legitimate   judge.     Re  Pequest  River,  42  X.  J.  L 
IcgiMation.     Hoagland  v.   IVur^s,  41   N.   553. 
J.  L.  175.  MVoodrttff  v.  Fisher,  17  Barb.  224. 

'The  New  Jersey  act  of  March  8,  1871, 
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And  the  legislature  cannot  place  private  property  in  the  hands  of  a 
commission,  to  be  drained  for  the  benefit  of  its  owner  against  his  con- 
sent, upon  application  of  persons  who  make  a  contract  for  the  work, 
and  who  are  to  receive  compensation  for  doing  it.*     And  a  statute 
cannot  require  a  landowner  to  maintain  drains  on  his  property  for 
the  purpose  of  carrying  off  water  which  accumulates  on  that  of  his 
neighbor.^     After  a  railroad  or  canal  has  been  established  and  con 
structed,  the  legislature  cannot  require  its  owner  to  maintain  drain- 
age ditches  along  the  right  of  way  for  the  benefit  of  adjoining  own- 
ers.®    So  the  owner  of  an  estate  is  not  bound  to  maintain  ditches 
which  are  on  another's  property,  to  carry  the  water  from  his  own 
land.*^    The  same  principle  prevents  one  man  from  conferring  a  bene- 
fit upon  the  land  of  another  without  his  consent,  and  then  requiring 
him  to  pay  for  it.^     When  drainage  is  necessary  for  the  public  wel- 
fare, the  legislature  may  make  provision  for  it,  and  may  provide  for 
meeting  the  cost  out  of  the  general  tax  fund,  or  levy  the  expense  on 
the  section  benefited,  as  may  seem  best  to  the  authorities.*^    The  mere 
fact  that  the  sewer  may  be  of  special  advantage  to  those  living  in  its 
immediate  vicinity  does  not  prevent  its  construction  at  public  ex- 
pense. ^^     The  fact  that  the  public  good  requires  the  drainage  gives 


*Cosier  v.  Tide  Water  Co.  18  N.  J.  Eq. 
64,  Affirmed  in  18  N.  J.  Eq.  518,  90  Am. 
Dec.  634. 

^Rutherford'9  Case,  72  Pa.  82,  13  Am. 
Rep.  655. 

^Chicago  d  E.  R,  Co.  v.  Keith,  67  Ohio 
St.  279,  60  L.  R.  A.  525,  65  N.  E.  1020: 
Field  V.  Chicago,  R.  /.  rf  P.  R.  Co,  76 
Mo.  614. 

But  under  an  act  of  Parliament  requir- 
ing a  canal  company  to  construct  a  drain 
on  each  side  of  the  canal  and  parallel 
therewith  in  lieu  of  part  of  an  ancient 
drain  destroyed  by  it,  and  by  another 
section  requiring  the  company  to  make 
arches,  tunnels,  culverts,  and  drains,  and 
to  keep  in  repair  all  such  arches,  culverts, 
tunnels,  and  drains,  the  company  is 
1>ound  not  only  to  cleanse  the  drains  con- 
structed imder  such  section,  but  the 
drains  provided  in  lieu  of  the  ancient 
drain.  Priestley  v.  Foulda,  2  Mann.  & 
G.  175,  2  Railway  Cas.  422,  2  Scott  N. 
R.  265. 

A  statute  requiring  a  railroad  com- 
pany to  make,  without  compensation,  the 
necessary  opening  through  its  roadbed, 
and  build  and  maintain  a  suitable  cul- 
vert for  the  accommodation  of  a  drain 
crossing  its  right  of  way,  when  notified 
to  do  so  by  the  county  drain  commis- 
sioner, is  unconstitutional.     Chicago  d 


O.  T,  R.  Co.  V.  Chappell,  124  Mich.  72, 
82  N.  W.  800. 

'Jolliffe  V.  Chesapeake  d  0.  R.  Co. 
(Va.)   20  S.  E.  781. 

*Coster  V.  Tide  Water  Co.  18  N.  .T. 
Eq.  54,  Affirmed  in  18  N.  J.  Eq.  618,  90 
Am.  Dec.  634. 

The  legislature  cannot  constitutional- 
ly enact  any  law  authorizing  one  person 
to  improve  the  lands  of  another  by 
draining,  and  compel  the  person  benefit- 
ed to  pay  to  the  other  the  assessment 
therefor,  unless  the  public,  also,  is  in 
some  way  benefited  thereby,  as  that  the 
tlrain  is  necessary  and  conducive  to  the 
public  health,  convenience,  or  welfare, 
or  of  public  benefit  or  utility ;  and  then 
it  can  be  done  only  by  due  course  of 
law.    Tillman  v.  Kircher,  64  Ind.  104. 

"The  construction  of  a  sewer  is  a  local 
improvement  where  its  cost  is  raised 
upon  the  property  supposed  to  be  bene- 
fited by  it.  A  public  improvement  is 
one  where  the  expense  is  cliarged  upon 
all  the  taxable  property  within  the  mu- 
nicipalitv.  Kinsella  v.  Auburn,  26  N. 
V.  S.  R.'^884,  7  N.  Y.  Supp.  317. 

^"An  assessment  for  the  expense  of  con- 
structing a  sewer  in  a  municipality  is 
not  invalidated  by  the  fact  that  such 
«<ewer  would  conduce  largely  to  the  con- 
venience and  advantage  of  those  whose 
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the  legislature  power  to  provide  for  it  and  assess  the  cost  upon  the 
particular  locality  where  the  conditions  exist  which  require  ameliora- 
tion." And  the  consent  of  the  owner  of  the  property  to  the  im- 
provement need  not  be  obtained.^-  If  property  below  grade  in  a  mu- 
nicipality collects  surface  water  which  is  allowed  to  stand  and  con- 
stitute a  nuisance,  the  legislature  may  require  it  to  be  drained ;  and, 
if  necessary  to  effect  that  result,  may  require  it  to  be  filled  up  by  its 
owner.  And  this  power  may  be  conferred  upon  a  municipal  cor- 
|Miration.^'     But  when  the  nuisance  is  created  by  acts  of  the  mu- 


property  is  in  its  vicinity,  its  nature 
<>f  a  public  improvement  not  being  afTect- 
vd  thereby.  Cone  v.  Hartford,  28  Conn. 
363. 

^'Wi^hmier  v.  State,  97  Ind.  160;  Orif- 
tith  y.  Pence,  9  Kan.  App.  253,  59  Pac. 
«i77;  Brotcn  v.  Keener,  74  N.  C.  714. 

The  legislature  has  the  power  to  com- 
pel the  reclamation  of  swamp  and  over- 
r!o>wed  lands  at  the  expense  of  the  own- 
ers thereof,  essential  to  promote  the 
health  of  the  people  and  advance  public 
<;ood,  even  though  it  be  regarded  as  a 
local  improvement;  and  a  statute  pro- 
tiding  therefor  is  not  a  violation  of  the 
eonatitiitional  provision  securing  to  citi- 
zens the  right  to  acquire,  possess,  and 
protect  property,  which  is  not  infringed 
hy  taxation  for  general  purposes  or  local 
irnprovements ;  nor  that  securing  the 
ri^^t  to  trial  by  jury,  w^hich  has  no 
i.{i plication  to  proceedings  for  the  col- 
l««tion  of  taxes;  nor  that  providing  for 
due  process  of  law,  and  prohibiting  the 
laking  of  private  property  for  public 
u«e  without  just  compensation,  as  the 
enforcement  of  a  valid  tax  by  whatever 
mode  is  not  a  taking  without  due  pro- 
«**,  or  a  taking  of  private  property  for 
public  use  without  compensation;  nor 
i«  it  a  violation  of  the  requirement  of 
•quality  and  uniformity  of  taxation, 
v^hich  has  no  application  to  assessments 
!*-%'ied  for  local  improvement.  Uagar  t. 
Yolo  County,  47  Cal.  222. 

Charging  upon  abutting  owners  the 
cuAt  of  improving  sewers  in  front  <^ 
their  property,  having  been  recognized 
a«  valid  prior  to  the  adoption  of  a  con- 
•ititution,  must  be  considered  as  em- 
braced in  the  law  of  the  land  under  the 
provision  of  such  constitution  that  no 
one  shall  be  deprived  of  his  property  ex- 
cept by  the  law  of  the  land.  Mauldin 
T.  Greenville,  42  S.  C.  293,  27  L.  R.  A. 
284,  46  Am.  St.  Rep.  723.  20  S.  E.  842. 
"^Brcuster  v.  Syracuse,  19  N.  Y.  116. 
So,  requiring  citizens  to  become  mem- 
ben  of  drainage  districts,  and  share  the 


expense  of  drainage,  against  their  wills, 
does  not  make  the  law  imconstitutional. 
Mound  City  Land  d  Stock  Co.  v.  Miller, 
170  Mo.  240,  60  L.  R.  A.  190,  70  S.  W. 
721, 

^*Roche8ter  v.  Simpson,  134  N.  Y.  414, 
31  N.  E.  871,  Reversing  57  Hun,  36,  10 
N.  Y.  Supp.  499;  Xickerson  v.  Boston, 
131  Mass.  306;  Bancroft  v.  Cambridge, 
126  Mass.  438;  Patrick  v,  Omaha  (Neb.) 
95  N.  W.  477. 

A  statute  giving  municipal  corpora- 
tions the  power  to  direct  any  lot  within 
their  limits  on  which,  or  part  of  which, 
water  fihoiild  at  any  time  become  stag- 
nant, to  be  raised,  ^lled  up,. or  drained, 
and,  in  case  of  failure  or  refusal  of  the 
owners  to  do  so,  authorizing  its  being 
done  at  the  expense  of  the  municipality, 
the  cost  of  which  shall  be  charged 
against  the  lot  owner,  and  be  a  lien  on 
the  lot,  is  within  the  power  of  the  leg- 
islature, under  a  constitutional  provi- 
sion requiring  the  general  assembly  to 
provide  for  the  organization  of  munici- 
pal corporations,  since  the  power  of  cre- 
ating such  corporations  necessarily  im- 
plies authority  to  confer  upon  them  such 
police  power  as  may  be  necessary  for 
their  internal  government,  among  which 
none  is  more  important  than  the  power 
to  adopt  such  sanitary  regulations  as 
may  be  required  to  provide  for  the  safe- 
ty and  to  preserve  the  health  of  the 
inhabitants.  Bliss  v.  Kraus,  16  Ohio 
St.  54. 

But  after  the  passage  of  a  statute  au- 
thorizing the  municipal  authorities  to 
require  the  raising  of  the  grade  of  prop- 
erty for  the  benefit  of  the  public  health, 
and,  in  case  of  the  owner's  failure  to  do 
so,  to  take  the  property  and  pay  them 
its  value,  the  municipal  authorities  can- 
not, acting  as  a  l)oard  of  health,  raise 
the  grade  and  require  the  owner  to  pay 
for  it,  but  they  must  act  under  the  stat- 
ute. Cambridge  v.  Munroe,  126  Mass. 
496. 

A  notice  in  a  newspaper    in  general 
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nicipality,  the  coat  of  abating  it  cannot  be  thrown  on  a  private  own- 
er.^*    The  action  of  the  proper  authorities  in  determining  the  sizc^ 
of  the  taxing  district,  whether  it  shall  be  the  whole  of  a  municipal 
subdivision,  or  only  a  part  of  it,  is  conclusive  in  the  absence  of  fraud, 
and  will  not  be  declared  void  merely  because  it  is  oppressive. ^*^    The 
only  gi'ound  on  which  a  particular  tract  of  land  can  be  drained  un 
(ler  compulsion  is  that  the  public  good  requires  it.    But  the  mere  fact 
that  the  drainage  is  for  the  public  good  does  not  prevent  the  placing 
of  the  cost  on  the  section  of  territory  where  the  work  is  to  be  per- 
formed.    Therefore,  in  determining  the  validity  of  a  local  assess- 
ment, it  is  wholly  immaterial  what  proportion  of  the  total  cost  is  for 
the  public  benefit  and  what  for  the  benefit  of  the  property  upon  which 
the  assessment  is  levied,  if  th6  public  good  is  based  upon,  and  growr^ 
out  of,  the  welfare  of  the  property  upon  which  the  assessment  i^^ 
levied,  or  the  undrained  property  constitutes  a  nuisance  to  the  pub- 
lic generally,  so  that  an  assessment  of  particular  property  can  rest 
upon  the  ground  that  its  owTier  is  bound  to  prevent  his  property  from 
becoming  a  nuisance  to  the  public,  or  that  he  is  bound  to  contribute 
to  the  expense  of  the  improvement  of  the  property  in  the  district  upon 

circulation  of  a  resolution  requiring  on  property  within  its  limits  by  grading 
oviTiers  of  municipal  property  upon  a  street,  thereby  damming  a  stream, 
which  water  becomes  stagnant  to  fill  the  canning  stagnant  water  to  stand  on  the 
p>ame  is  sufficient  notice  to  enable  the  pro]>erty,  of  the  cost  of  filling  the  prop- 
city  to  hold  them  responsible  for  the  erty  in  order  to  abate  the  nuisance,  un- 
cost  in  case  they  fail  to  do  the  work  and  der  an  ordinance  authorizing  it  to  abate 
the  city  is  compelled  to  do  it.  Inde-  a  nuisance  caused  by  stagnant  water, 
pendence  v.  Purdy,  46  Iowa,  202.  and  assess  the  cost  upon  the  property 

A  resolution  of  a  city  council  direct-  filled  or  drained,  will  not  be  sustained 
ing  lot  owners  to  fill  or  drain  their  lots  in  equity.  Lashury  v.  MoCague,  66  Neb. 
in  such  manner  as  rfiall  be  necessary  to  220,  76  N.  W.  862 ;  Patrick  ▼.  Omaha 
remove  the  stagnant  water  requires  not  (Neb.)  95  N.  W.  477. 
inerely  the  removal  of  the  water  then  on  But  when  a  city  has  graded  a  street 
the  lots,  but  that  the  work  be  done  so  adjoining  certain  lots  without  providing 
as  to  prevent  a  recurrence  of  stagnant  proper  sewers,  because  of  which  water 
water  from  the  same  cause,  and  is  jus-  becomes  stagnant  and  a  nuisance  on  the 
tifiable  as  a  reasonable  sanitary  meas-  lots,  and  causes  the  nuisance  to  be  abat- 
ure  for  the  preservation  of  the  health  ed  by  filling  t)ie  lots,  assessing  the  cost 
of  the  inhabitants.  Bliss  y.  JTrauA,  16  on  the  lot  owners,  equity  will  not  en- 
Ohio  St.  64.  join  the  enforcement  of  the  assessment 

But  a  statute  permitting  a  board  of  if  the  owners  have  been  actually  bene- 
health  to  provide  for  the  proper  drain-  fited  by  grading  the  street  and  filling 
^^  of  land  where  surface  water  injuri-  tlie  lots,  as,  in  the  absence  of  allegaticms 
ous  to  public  health  cannot  be  carried  to  the  contrary,  compensation  for  injury 
off  by  sewers  does  not  give  them  power  to  the  lots  by  grading  the  street  will  be 
to  require  the  filling  in  of  large  tracts  presumed  to  have  been  fully  made  by 
of  land  at  large  expense,  so  as  to  charge  filling  the  lots.  Watkins  v.  Milwaukee, 
the  cost  on  the  property  alleged  to  be  55  Wis.  335,  13  N.  W.  222. 
benefited.  i?e  Van  Buren,  79  N.  Y.  384,  "^Heman  v.  Allen,  156  Mo.  634,  67  S. 
Affirming  17  Hun,  627.  W.  559.  Affirmed  in  181  U.  S.  402b,  46 

"The  assessment  by  a  municipal  cor-   L.  ed.  922,  21  Sup.  Ct.  Rep.  646,  OVer- 
poration  which  has  created  a  nuisance   ruling  69  Mo.  App.  490. 
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wh'u'h  the  assessment  is  laid.**  There  are  expressions  in  the  cases 
v'Uvil  which  would  indicate  that  the  right  to  make  a  local  assessment 
is  unlimited,  and  can  be  sustained  even  when  the  drain  is  for  the 
heuefit  of  the  property  wholly  outside  of  tlie  section  asscvssed;  but 
the  principle  cannot  be  carried  to  that  extent.  For  example:  If  an 
outlet  sewer  is  net^essary  to  carry  the  drainage  of  a  municipal  cor- 
IK>ration  several  miles  through  fann  land  to  reach  a  place  of  dis- 
charge, there  is  no  principle  of  taxation  which  will  permit  the  assess- 
ment of  the  whole  cost  upon  abwtting  property,  b(»cause  it  would  re- 
sult in  compelling  the  property  to  pay  for  an  improvement  made 
wholly  for  the  benefit  of  other  property  to  which  it  owes  no  duty, 
and  the  assessment  would  be  prohibited  by  the  rule  which  relieves 
one  man  from  the  duty  to  drain  for  the  benefit  of  his  neighbor.  So, 
where  the  drainage  is  for  the  benefit  of  a  whole  city,  the  expense 
rannot  be  thrown  upon  the  particular  land  through  which  the  drain 
is  constnicled,  but  the  district  must  include  approximately  all  the 
land  for  the  benefit  of  which  the  drain  is  constructed.^^  So  the  cost 
of  widening  and  deepening  a  natural  water  course  for  the  purpose  of 
draining  lands  is  not  as.^essablc  upon  particular  lands,  but  must  con- 
stitute a  charge  upon  the  general  fund  of  the  municipality.^®  The 
application  of  the  broader  rule  would  confer  authority  to  require  the 
oimer  of  wet  land  or  a  mill  pond  to  drain  his  land  and  pond  at  his 
private  expense  for  the  public  good ;  which,  of  course,  cannot  be  done 
except  where  the  land  constitutes  such  a  nuisance  that  the  owner  is 
under  obligation  to  abate  it.^*  The  true  principle  upon  which  the 
local  assessment  is  to  be  upheld,  although  the  improvement  is  for  the 
public  good,  is  indicated  in  Ziglcr  v.  Menges,^^  which  held  that  the 
construction  of  a  ditch  which  reclaims  wet  lands,  and  drains  marshes 
and  ponds,  thereby  removing  causes  that  produce  disease  and  serious 
<ii8coinfort,  promotes  the  health  and  welfare  of  the  public;  and  a 
law  providing  for  the  construction  of  such  ditches  at  the  expense  of 
private  persons  who  receive  a  special  benefit  thereby  violates  no  con- 

''Leiteh  ▼.  IjoOrange,  138  111.  291,  27  age  by  the  levy  and  expenditure  of  a 

K.  E.  917 ;    Stroud  v.  Philadelphiaf  61  general  tax  therefor,  it  could  not,  under 

P3.  255.  the  provisions  of  that  statute,  provide 

*Thc  charter  of  a  drainage  company  for  the  assessment  of  the  cost  upon  the 

und^^r  which  a  tax  is  levied  upon  the  adjacent  property.     Independent  Hchool 

owners  of  swamp    lands    drained,    and  Dist.  v.  Burlington,  60  Iowa,  600,  15  N. 

which  are  situated   in   t))e  rear  of  the  W.  295. 

Hty.  is  unconiatitutional.  where  the  im-  ^Sutherland  Innes  Co.  v.  Romney,  30 

prrnertent  is  intended  for  the  benefit  of  Can.  S.  C.  495. 

tb«>  whHe  city.    Re  Sew  Orleans  Drain-  ''Woodruff  v.   Fisher,   17   Barb.   224; 

ing  'Jo.  11   lii.  Ann.  338.  Hartv^ell  v.  Armstrong,  19  Barb.  16G. 

Where  a  city  had,  at  tlie  time  of  the  «121  Ind.  99,  16  Am.  St.  Rep.  357,  22 

p:i*i«*a«ir   of   '.he    Iowa   statute   of    1878,  N.  E.  782. 
c-omni^-nced  a  general  system  of  sewer- 
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stitutional  provisions,  but  is  a  lawful  exercise  of  the  police  power  of 
the  state,  although,  if  no  element  of  public  good  exists,  such  assess- 
ment is  unauthorized.  The  principles  that,  to  authorize  the  improve- 
mentj  it  must  be  for  the  public  good,  and  that  property  cannot  be 
assessed  for  the  benefit  of  other  property,  are  reconciled  so  as  to  up- 
hold the  local  assessment  by  the  consideration  that  the  section  bene- 
fited may  be  so  large  that  its  drainage  will  be  for  the  public  good, 
and  yet  the  benefit  be  so  localized,  with  respect  either  to  territory 
or  i>opulation,  as  to  affect  only  a  limited  part  of  a  political  subdi- 
vision, and  the  cost  of  the  drainage  may  be  limited  to  the  part  so  af- 
fected. This  is  the  principle  which  renders  valid  proceedings  for  the 
organization  of  improvement,  reclamation,  and  drainage  districts,  and 
limits  the  assessment  to  the  property  included  within  them.^^  The 
amount  which  is  to  be  assessed  against  any  particular  piece  of  prop- 
erty is  governed  by  the  necessities  of  the  district  at  large,  and  not  by 
what  would  answer  its  own  needs.^^  As  already  seen,  drainage  is 
authorized  by  the  police  powder  of  the  state.*'  And  the  absolute  cost 
may  be  met  by  an  exercise  of  the  taxing  power,  and  such  proceeding 
is  not  within  the  constitutional  provisions  prohibiting  the  taking  of 
private  property  for  public  use,  or  requiring  due  process  of  law.** 
Sewer  assessments  are  not  within  a  constitutional  requirement  of  imi- 
formity  of  taxation.**'*    A  private  individual  may  be  required  to  drain 

*^Re  New  Orleans  Draining  Oo.  11  La.  districts,  such  as  for    the  draining    of 

Ann.  338;  Wurts  v.  Hoagland,  114  U.  S.  marshes  and  irrigating  arid  plains.  Reg- 

G06,  29  L.  ed.  229,  5  Sup.  Ct.  Rep.  1086;  ulations  for  these  purposes  may  press 

Uagar  v.  Reclamation  Diet.  No.  108 j  111  with  more  or  less  weight  upon  one  than 

U.  S.  701,  28  L.  ed.  569,  4  Sup.  Ct.  Rep.  upon  another,  but  they  are  designed  not 

663.  to  impose  unequal    or   unnecessary   re- 

^Re  Bogga  Ave,  30  Pittsb.  L.  J.  N.  strictiona  upon  anyone,  but  to  promote, 

S.  17.  with  as  little  individual  inconvenienoe 

"fiftipro,  §  170.  as  possible,  the  general  good.     Barhier 

**Rohert8  V.  Smith,  115  Mich.  5,  72  N.  v.  Connolly,  113  U.  S.  27,  28  L.  ed.  923, 

W.  1091 ;  Weed  v.  Boston,  172  Mass.  28,  5  Sup.  Ct.  Rep.  357. 

42  L.  R.  A.  642,  51  N.  E.  204 ;  State,  The  owner  of  reclaimed  swamp  land  is 

Britton,  Prosecutor,  v.  Blake,  36  N.  J.  not   deprived   of   his   property  without 

L.  208;   Eyerman  v.  Blaksley,  78  Mo.  due  process  of  law,  where  it  is  taken  in 

145.  pursuance  of  a  judgment  rendered  after 

Neither  the  United  States  Constitu-  full  hearing  and  due  procedure  in  a  suit 

tion  nor  its  Amendments  were  designed  instituted  to  recover  an  assessment  im- 

to  interfere  with  the  power  of  the  state,  posed  by  statute  on  such  land.    Re  Re- 

sometimes  termed   its  polioe  power,  to  clamation  Dist.   No.    JOS    v.   Hagar,   6 

prescribe   regulations    to    promote    the  Sawy.  667,  4  Fed.  366;   People  ex  ret. 

health,    peace,    morals,    education,    and  Post  v.  Brooklyn,  4  N.  Y.  419,  Overrul- 

good  order  of  the  people,  and  to  legis-  ing  6  Barb.  209. 

late  so  as  to  increase  the  industries  of  ^Parhcrshurg  v.  Tavenner,  42  W.  Va. 

the  state,  develop  its  resources,  and  add  486,  26  S.  E.  179;  Puehlo  v.  Robinson, 

to  its  wealth  and  prosperity.    From  tlie  12  Colo.  593,  21  Pac.  899;  People  ex  ret. 

very  necessities  of  society,  legislation  of  Post  v.  Brooklyn,  4  N.  Y.  419,  Overrul- 

a  special  character,  having  this  object  ing  6  Barb.  209. 
in  view,  must  often  be  h^  in  ceilain 
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by  the  terms  of  the  gOTemment  grant  under  which  he  holds  title  to 
his  property.*^  If  the  legislature  provides  the  manner  in  which  the 
<t)6t  of  the  drainage  may  be  met  it  cannot  be  changed  by  a  local  sub- 
division.*' Laws  authorizing  the  drainage  of  land  at  the  expense  of 
private  property  will  be  strictly  construed.*'  The  legislature  may 
cast  the  expense  made  necessary  by  the  drainage  improvement  upon 
any  local  subdivision  or  district  it  chooses.**  When  the  drains  are 
built  at  the  expense  of  the  municipality,  it  may  be  compelled  to  pay 
the  cost  to  the  contractors,  although  it  may  have  recourse  to  a  prop- 
erty assessment  to  reimburse  itself.*®  Equity  will  not,  on  the  ground 
«>f  restraining  a  nuisance,  restrain  action  under  a  law  to  enable  the 
owners  of  flats  to  improve  their  lands  and  to  secure  them  from  the 
overflow  of  the  tides,  and  then  making  it  their  duty  effectually  to 
<lrain  those  lands  when  an  acknowledged  nuisance  might  thereby  be 
abated.'' 

ITS.  Application  of  mle  that  assessment  depends  on  benefit.— One  of 
the  grounds  upon  which  an  assessment  for  drainage  may  be  upheld 
is  that  the  property  assessed  is  benefited  by  the  improvement  to  the 
extent  of  the  assessment,  and  that,  therefore,  it  should  pay  for  the 
benefit  received.  This  is  not  the  sole  groimd  upon  which  the  assess- 
ment can  be  upheld,  as  has  been  seen  in  the  preceding  section ;  but 


"The  pardMiser  of  swamp  lands  from 
»  eoon^  cannot  eompel  a  conveyance 
thtfcof  to  him  unless  he  shows  a  per- 
formance by  him  of  the  conditions  con- 
tained in  his  contract  of  purcha.se,  which 
require  him  to  drain  such  land  and  im- 
prove one  half  thereof ,  as  well  as  to  pay 
the  purchase  money,  aU  of  which  are 
eonditioiiB  precedent,  to  be  kept  and  per- 
formed by  the  purduiser  before  he  is  en- 
titled to  a  deed;  and  the  fact  that  it 
was  the  custom  of  the  drainage  oommis- 
«ioDcr  not  to  insist  upon  the  perform- 
ance of  any  part  of  such  contracts  ex- 
flppt  the  payment  of  the  money  does  not 
lifect  the  right  of  the  county  to  enforce 
the  same :  such  waiver  not  being  binding 
upon  it  unless  made  by  its  authority. 
lAringaton  County  t.  Henneherry,  41  III. 
17». 

''McCutehan  v.  Toronto,  22  U.  C.  Q. 
B.  613. 

A  municipal  corporation  has  the  power 
to  construct  sewers  and  assess  the  cost 
thereof  to  the  abutting  property  owners, 
under  a  statute  authorizing  municipal 
corporations  to  construct,  among  other 
*itreet  impro^-ementa,  drains  and  sewers, 
and  by  a  subsequent  section  authoriz- 
ing the  collection  by  special  assessments 


of  the  cost  "to  have  the  sidewalks  grad- 
ed and  paved,  or  the  whole  width  of 
the  street  graded  and  paved,  or  for 
cither  kind  of  improvement,  or  for  a  full 
improvemt'ut  in  general,"  the  latter 
Clause  having  reference  to,  and  embrac- 
ing, all  improvements  authorized  by  the 
preceding  section.  Allen  County  ▼.  8il- 
ret8,  22  Ind.  491. 

"^Rutherford  v.  Maynes,  97  Pa.  78,  Af- 
firming 9  \V.  y.  C.  221. 

A  statute  providing  that  the  expense 
of  constructing  a  sewer  shall  be  as- 
sessed on  the  property  benefited  is  not 
invalid  for  failure  to  expresslj'  limit  the 
a.ssessinents  to  property  specially  bene- 
fited, as  it  will  be  construed  as  so  doing. 
Ferguson  v.  Stamford,  60  Conn.  432,  22 
Atl.  782. 

"The  statute  authorizing  drainage 
commissioners  to  remove  bridges  on  pub- 
lic highways  without  compensation  when 
necessary  in  constructing  drainage 
ditches  is  constitutional  and  valid.  Heff- 
ner  v.  Cass  d  Morgan  Counties,  193  111, 
439,  58  L.  R.  A.  353,  62  N.  E.  201. 

'^Dorey  v.  Boston,  146  Mass.  336,  16 
N.  E.  897. 

*^Mcyeal  V.  Assiscvnk  Creek  Meadow 
Co.  37  N.  J.  Eq.  204. 
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this  is  the  ground  which  has  come  most  prominently  into  notice  by 
the  courts,  so  much  so,  in  fact,  that  some  of  the  courts  have  regarded 
it  as  the  only  ground  upon  which  the  assessment  can  be  upheld. 
There  is  no  doubt  that  an  assessment  which  does  not  exceed  the  bene- 
fit conferred  is  valid.^  And  since  such  a  large  proportion  of  the 
cases  have  dealt  with  this  branch  of  the  subject  it  requires  special 
consideration.  The  assessment  of  the  benefits  is  a  matter  of  legisla- 
tive discretion;  and  so  long  as  the  apportionment  bears  some  rela- 
tion to  the  benefits  actually  conferred,  such  discretion  will  not  be  in- 
terfered with  by  the  courts.^  And  under  this  rule  any  property  ac- 
tually benefited  is  subject  to  assessment.'  When  the  rule  of  benefits 
is  adopted,  the  constitutional  rule  of  imiformity  no  longer  applies, 
and  the  assessment  cannot  be  defeated  because  it  is  not  uniform.^ 
Where  the  statute  allows  both  methods  of  assessing  lands  benefited 
by  drainage,  the  assessment  should  be  made  according  to  the  benefit, 
regardless  of  value,  rather  than  pro  rata  upon  the  value  of  the  lands.' 


^Com.  use  of  Pittsburg  v.  Woods,  44 
Pa.  113;  Wolf  v.  Philadelphia,  105  Pa. 
25:  Rutherford  v.  Maynes,  97  Pa.  78,  Af- 
firming 9  W.  N.  C.  221 ;  Hatch  v.  Potto- 
watiamie  County,  43  Iowa,  442. 

A  statute  providing  for  the  drainage 
of  swamp  or  overflowed  lands  of  indi- 
viduals if,  in  the  judgment  of  the  super- 
visors, it  is  demanded  by  or  will  con- 
duce to  the  "public  health  and  welfare," 
and  providing  for  the  apportioning  of 
the  whole  cost  thereof  upon  the  lands 
benefited  in  proportion  to  the  benefits 
respectively  derived  therefrom,  is  valid 
as  an  exercise  of  the  police  power  of  the 
state,  although  it  cannot  be  sustained 
as  the  exercise  of  the  power  of  eminent 
domain  for  a  public  UBe.  Donnelly  v. 
Decker,  58  Wis.  461,  46  Am.  Rep.  637, 
17  N.  W.  389. 

^People  ex  rel.  Cook  v.  Nearing,  27  N. 
Y.  306. 

Assessment  of  a  nonconsenting  land- 
owner for  benefits  conferred  by  the  con- 
struction of  a  drain  rests  wholly  in  the 
discretion  of  the  legislature,  where  the 
right  to  condemn  the  easement  or  prop- 
ei-tv  of  such  owner  is  conferred  by  the 
state  Constitution.  Re  Tuthill,  60  N. 
Y.  Supp.  410. 

•A  tenement  situate  in  the  King's 
dockyard,  deriving  a  benefit  from  the 
public  sewers,  and  occupied  by  an  officer 
of  the  government  who  pays  no  rent,  is 
liable  to  be  rated  to  the  sew^ers.  Neth- 
erton  v.  Ward,  3  Bam.  &  Aid.  21. 

County  roads  lying  on  a  higher  level 


than  the  surface  of  a  township  in  which 
drainage  works  are  being  constructed 
may  be  charged  with  such  proportion 
of  the  work  as  may  be  just,  if,  in  fact, 
such  roads  are  greatly  improved  and 
benefited  by  the  work  proposed  to  be 
done.  Essex  County  v.  Rochester  Ttop. 
42  U.  C.  Q.  B.  623. 

The  construction  of  a  large  ditch,  or 
the  improving  of  a  natural  stream, 
which  enables  a  landoMTier  to  discharge 
into  it  his  lateral  ditches,  oonBtructe<I 
for  the  drainage  of  his  own  land,  and 
thus  secure  g(wd  drainage  without  en- 
croaching upon  the  rights  of  others,  if» 
a  special,  as  distinguished  from  a  gen- 
eral, benefit,  which  will  support  an  as- 
sessment for  the  construction  of  the 
ditch.  lApes  v.  Hand,  104  Ind.  503,  1 
N.  E.  871,  4  N.  E.  160. 

Where  the  present  market  value  of 
lots  will  be  increased  by  the  construction 
of  a  sewer  in  a  street  not  abutting  upon 
or  contiguous  to  such  lots  by  the  put- 
ting in  at  the  street  intersections  of 
sewer  connections,  thus  increasing  the 
opportunity  for  drainage,  a  special  as- 
sessment may  be  levied  thereon  for  the 
cost  of  the  sewer,  to  the  extent  of  Buch 
special  benefits.  Rich  v.  Chicago,  152 
111.  18,  38  N.  E.  265. 

^Masters  v.  Portland,  24  Or.  161,  33 
Pac.  640;  Aulmrn  v.  Paul,  84  Me.  212, 
24  Atl.  817;  Moore  v.  PeopU,  106  III. 
376. 

^People  ex  rel.  More  v.  Jefferton 
County  Ot.  66  Barb.  136. 
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173a.  Benefits  must  be  certain.— If  the  assessment  is  to  be  upheld  on 
I  he  ground  that  the  property  is  benefited  by  the  improvement,  the 
U'uefit  must  be  certain;  and  the  assessment  cannot  be  upheld  unless 
it  is  made  to  appear  that  the  benefit  will  equal  the  full  amount  of 
the  assessment  to  be  levied.^  And  the  assessment  cannot  be  upheld 
if  the  property  is  so  situated  that  it  cannot  be  benefited  by  the  sewer.^ 
But  land  which  was  a  portion  of  a  tract  abutting  on  the  sewer  at  the 
lime  it  was  constructed  does  not  become  nonassessable  by  the  fact  that 
at  the  time  of  the  completion  of  the  sewer  it  has  become  nonabutting 
through  the  division  of  the  original  tract.^  Property  cannot  be  re- 
p:arde<l  as  benefited  if  it  is  not  relieved  from  water  or  rendered  more 
healthful,  or  which  cannot  make  use  of  the  drain  as  constructed.* 


Chicago  v.  Addock,  168  lU.  221,  48 
X.  E.  155. 

*Paml9on  v.  Portland,  16  Or.  450,  1  L. 
R.  A.  673,  19  Pac.  450:  Providence  Re- 
trt^  ▼.  Buffalo,  29  App.  Div.  160,  51  N. 
V.  Snpp.  654:  People  e-r  rel.  More  v. 
Jefferwon  County  Ct.  56  Barb.  136. 

Forasmudi  aa  a  drainage  act  is  an  ex- 
f^rciae  of  legislative  power  in  derogation 
of  ooromon-law  rights)  of  property,  and 
renting  in  the  sanction  of  Ions  local 
umge  and  custom,  it  is  essential  to  its 
validttj  that  the  metlwd  of  assessing  the 
land  Included  in  the  drainage  district 
ratably,  in  proportion  to  the  benefits 
ronferred.  be  followed ;  and  an  act  which 
Allota  quotas  in  advance  of  the  work  by 
<4timating  anticipated  benefits  deviates 
too  far  from  the  ancient  custom  to  be 
^-alid.  Hoagland  v.  Wurts,  41  N.  J.  L. 
175. 

Tbe  owners  of  lands  sought  to  be 
i^harged  for  the  construction  of  a  drain- 
•AU^  ditch  can  equitably  be  required  to 
pay  only  for  the  benefits  conferred  by 
fhe  ditch  as  actually  constructed,  where 
not  fully  completed  as  located,  estab- 
lished, and  ordered  constructed.  Peck 
V.  WatroB.  30  Ohio  St.  590. 

'PkOadelphia  v.  2Vocit.  44  W.  N.  C. 
.'>56;  Allegheny  City  v.  King,  18  Pa. 
<uper.  Ct.  182. 

*B%ckerdike  v.  Chicago,  185  111.  280, 
:^  X.  E.  1096:  State,  McKeviii,  Pros- 
'rutor,  v.  Uoboken,  45  X.  J.  L.  482. 

When  the  expense  of  a'  sewer  is  to  be 
a-i-te^sed  upon  benefited  property  accord- 
ing to  benefits,  the  assessments  must  be 
mnfined  to  property  abutting  thereon. 
Pnrker'n  Appeal,  169  Pa.  433,  32  Atl. 
.>r4;  Rr  (Jrant  Hireei,  17  Pa.  Super.  Ct. 

Landx  lying  at  a  distance,  and  sepa- 
rated by  intervening  lots  from  a  sewer 


which  receives  and  carries  to  tide  water 
a  natural  stream  that  traverses  some 
and  runs  near  others  of  them,  collecting 
and  tpking  away  their  surface  water, 
are  not  benefited  by,  or  subject  to  as- 
sessment for,  such  sewer.  State,  King, 
Prosecutor,  v.  Reed,  43  N.  J.  L.  186,  Af- 
finned  in  48  N.  J.  L.  370,  5  Atl.  178. 

A  city  authorized  to  construct  sewers 
and  levy  a  special  assessment  therefor 
against  the  property  immediately  bene- 
fited is  not  entitled  to  assess,  for  the 
construction  of  a  sewer  on  one  street, 
lots  fronting  on  a  parallel  street  351 
feet  distant,  and  to  which  there  is  no 
access  for  over  one  half  of  this  distance 
except  though  private  property.  People 
ex  rel.  O'Reilly  v.  Kingnlon,  53  App. 
Div.  58,  65  N.  Y.  Supp.  590. 

An  abutting  owner  is  not  benefited  by 
a  sewer  laid  so  close  to  the  surface  that 
he  cannot  drain  into  it,  so  as  to  be  sub- 
ject to  assessment  for  its  construction. 
People  ex  rel.  Locke  v.  Rochester,  6 
Lans.  14. 

But  it  has  been  held  that  it  is  no  de- 
fense to  an  action  brought  by  a  contract- 
or upon  a  local  sewer  assessment  that 
the  level  of  defendant's  lot  is  below  that 
of  the  sewer,  where  it  is  the  lot  owner's 
duty  to  fill  up  such  lot  to  abate  a  nui- 
sance created  thereon  by  a  pond  of  stag- 
nant water,  which  is  a  violation  of  the 
police  regulations  of  the  city  as  to  main- 
taining such  ponds.  Toledo  use  of  Gates 
V.   Kohn,  2  Ohio  N.  P.  47. 

And  also  that  the  exercise  of  the 
power  of  assessment  for  sewer  purposes, 
conferred  by  the  legislature,  presupposes 
the  question  of  benefit  to  have  been  de- 
termined by  the  city  council,  in  whose 
discretion  it  is  left,  and  further  inquiry 
is  precluded ;  so  that  it  is  no  defense  to 
an  assessment  that  the  sewer  was  of  no 
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And  the  benefit  must  be  present^  or  at  least  have  such  a  relation  to 
tlie  property  that  the  fact  of  future  benefit  is  plain.  It  is  not  suf- 
ficient that  there  is  a  possibility  of  benefit  in  the  future.*^  The  bene 
fit,  however,  may  be  indirect,  such  as  the  improvement  of  the  health 
of  the  community,  or  the  improvement  of  highways.^  The  fact  that 
the  property  assessed  has  no  immediate  use  for  the  sewer  is  not  suf- 
ficient to  defeat  the  assessment.*^  B\it  the  mere  fact  that  surface  wa- 
ter from  the  land  assessed  eventually  reaches  the  sewer  is  not  enough 
to  sustain  an  assessment  against  it  if  the  water  would,  in  its  natural 

!)€nefit  because  the  surface  of  the  lot  was  property  for  a  private  purpose  or  with- 

below  the  bottom  of  the  sewer.    Cincin-  out  just  compensation,  or  on  the  ground 

nati  use  of  Nolte  v.  McDermott,  5  Ohio  that  they  are  thereby  taxed  twice  for  a 

Dec.  Reprint,  494.  public  improvement  from  which  they  de- 

\Re  Pequest  River,  39  N.  J.  L.  433,  rive  no  special  benefit,  since  the  right 

Affirmed  in  Hoagland  v.  Wurta,  41  N.  to  impose   such   assessment  is  foundc^l 

J.  L.  175.  upon  the  benefit  which  the  land  assessed 

An  assessment  upon  lots  not  abutting  is  supposed  to  receive  from  the  drain : 

upon  a  proposed  sewer  is  void  where  the  but  the  right  to  coerce  that  payment  for 

surface  drainage  through  such  lots  with-  the  improvement  of  their  own  property, 

out  such  sewer  is  good,  and  its  construe-  being  to  some  extent  the  exercise  of  the 

tion  would  operate  as    a    dam  to  such  power  of  eminent  domain,  can  only  exist 

drainage  because  above   the  surface  of  when  the  public  good  is  involved  in  the 

the  ground,  and  the  benefits  thereto  are  enterprise,   which  public  good  must  be 

base<l  upon  a  prospect  for  a  future  con-  presumed  by  the  l^slative  declaration 

nection  with  the  sewer,  but  no  drainage  that   such  ditches  may    be    established 

district  is  created  which  will  drain  into  when  one  or  more  public  highways  will 

it,  and  no  provision  is  made  which  will  be  benefited  thereby.     Heiok  v.  Voight, 

eventually  efi^ect  such  connection.    Title  110  Ind.  279,  11  N.  E.  306. 
Guarantee  d  T,  Co,  v.  Chicago,  162  111.       Although  a  sewer  may  not  be  required 

605,  44  N.  E.  832.  for  a  particular  parcel  of  land,  that  cir- 

The  benefits  which    are  to  be  taken  cumstance   will  not  relieve  sudi   prop- 

into  account   by   the   commissioners   in  crty  from  liability  for  assessment    for 

apportioning  the  charge  or  benefit  under  the  cost  of  its  construction,  when  tlio 

the  California  reclamation  law  are  those  sewer  is  necessary  to  and  improves  tho 

only  which  spring  from  a    system    of  surrounding  lots,  and  thus  works  an  in- 

works  which  such  assessment  is  levied  direct  benefit  to  the  property  in  ques- 

to  construct  or  maintain,  and  not  pre-  tion.     Minneapolis  d  8t.  L.  R.   Co.   v. 

sumptive    benefits    from    other    purely  Lindquist  (Iowa)  93  N.  W.  103. 
prospective  works.     Reclamation    Dist.       ^Sanitary  Dist.  v.  Joliet,  189  111.  270, 

\"o.  lOS  V.  West,  129  Cal.  622,  62  Pac  59  N.  E.  566;   Clapp  v.    Hartford,    35 

272.  Conn.  66. 

*8oady  V.  Wilson,  3  Ad.  &  E.  249,  4       A  sewer  assessment  which  apportions 

Nev.  &  M.  777,  1  H.  &  W.  256.  upon  the  territory  tJiat  has  immediate 

The  mere  fact  that  the  right  to  en-  need  of  the  sewer,  and  can  make  use  of 

force  an  assessment  on  lands  for  bene-  it  at  once,  a  sum  sufficient  to  pay  for  a 

fits  conferred  by  the  construction  of  a  sewer  for  its  own  use,  and  upon  more 

ditch  arises  from  the  benefits  which  the  remote  territory  such  siun  as  would  pay 

ditch  confers   upon  one   or  more  high-  for  the  enlargement  of  the  sewer,  made 

ways,  which  benefits  to  the    highways  necessary  to  meet  its   requirements,   is 

will  be  of  no  special  benefit  to  the  land-  fair,  and  conducive  to  equity  of  appor- 

owners,   and   for    the    improvement    of  tionment.     McKee  Land  d  Improv.  Co. 

which  they,  in  common  with  others,  con-  v.  Swikehard,  23  Misc.  21,    51    N.    Y. 

tribute  by   the   payment  of   a   uniform  Supp.  399;  McKee  Land  d  Improv,  Co. 

road  tax/does  not  render  the  statute  un-  v.  Williams,  63  App.  Div.  653,  71  N.  Y. 

constitutional  as  the  taking  of  private  Supp.  1141. 
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i-<nirse,  have  left  the  property  without  the  aid  of  the  sewer.®  All  land 
aifeetod  by  a  drainage  system  is  subject  to  assessment  for  an  outlet 
which  is  necessary  to  the  success  of  the  system.®  But  in  order  to  au- 
tliorize  the  assessment  of  property  for  the  construction  of  a  drain 
which  will  afford  an  outlet  for  the  drain  upon  which  the  property  to 
l>e  assessed  is  located,  statutory  authority  is  necessary,  where  the 
<lrains  are*  constructed  along  natural  depressions  so  that  the  upper 
drainage  district  is  not  particularly  benefitted  by  the  enlargement  of 
the  drain  in  the  lower  district.*®  And  after  an  outlet  has  been  com- 
pleted, statutory  authority  is  neoessary  to  permit  a  municipality  to 
include  in  the  amount  assessed  for  a  sewer  which  empties  into  it 
part  of  the  cost  of  the  outlet,  for  which  no  assessment  was  made  when 
the  outlet  was  constructed.**  Assessments  may,  however,  be  made 
for  the  outlet  upon  property  which  will  eventually  use  it,  although 
it  is  not  needed  at  the  time  the  assessment  is  made.*^  The  method  of 
levying  such  assessmeutvS  differs  in  different  localities,  and  in  some 
places  the  practice  is  to  wait  to  levy  the  assessment  for  the  outlet  until 
it  is  used ;  and  in  such  cases  the  assessment  cannot  be  made  upon  the 
probability  that  the  outlet  will  be  eventually  used,  but  the  natural 

*Bealt  V.  Jame9,  173  Mass.  591,  54  N.  one  asseBsment  has  been  made.  Cleve- 
E.  245;  Blue  v.  Wents,  54  Ohio  St.  247,   land  v.  Yonkera,  22  N.  Y.  S.  R.  863,  4  N. 

43  N.  E.  493.  Y.  Supp.  84. 

*Statc,  Green,  Prosecutor,  v.  Hotaling,  I^nds  froni  which  no  water  is  caused 

44  N.  J.  L.  347;  Bayonne  v.  Morris,  61  to  flow  by  artificial  means  into  a  drain 
V.  J.  L.  127,  38  Atl.  819:  State,  F!chlap-  iiaving  its  outlet  in  another  municipal- 
fer,  Prosecutor,  v.  Union,  53  N.  J.  L.  ity  than  that  in  which  it  was  initiated 
t»7.  20  Atl.  894;  Byram  v.  Foley,  17  Ind.  cannot  be  assefised  for  "outlet  liability" 
App.  629,  47  N.  E.  351.  under  a  statute  providing  for  the  assess- 

Tbe  Ontario  drainage  law  providing  ment  of  land  for  the  oonstniction  of 
that,  when  a  drain  constructed  in  one  drainage  works  used  afl  an  outlet.  8uth- 
munieipality  is  used  as  an  outlet,  or  crland  Innes  Co.  y.  Romney,  30  Can.  S. 
will  provide  an  outlet,  for  drainage  from   C.  495. 

lands  in  another  municipality,  lands  The  treatment  of  a  sewor  as  an  ea- 
benefited  may  be  assessed  for  their  pro-  tirety  in  the  assessment  of  benefits  can- 
portion  of  the  coflt,  applies  to  drains  not  be  questioned  because,  in  its  con- 
properly  so-called,  and  does  not  include  struction  for  the  peculiar  and  almost 
«iri^nal  water  courses  that  have  been  exclusive  benefit  of  the  property  abut- 
deepened  or  enlarged.  Broughton  v.  ting  on  a  certain  street,  it  was  neces- 
fh-ey  Ticp.  27  Can.  S.  C.  495,  Reversing  sary,  in  order  to  reach  the  main  sewer, 
23  Ont.  App.  Rep.  601.  to    conduct    it    for    a    short    distance 

The  cost  of  extending  a  sewer  made  through  an  intersecting  street.  Re  Grant 
neeessary  because  the  state  has  granted  Street,  17  Pa.  Super.  Ct.  459.  This  is 
the  lands  under  water  in  front  of  the  hold  to  be  consistent  with  Re  Aforetcood 
mouth  of  the  sewer,  which  space  has  Ave.  159  Pa.  20,  28  Atl.  123,  132, 
been  filled  in  by  the  grantee,  may  be  as-  ^'^Kankakee  Drainage  Diet.  v.  Lake 
^4«ed  upon  the  property  benefited,  un-  Fork  Special  Drainage  Comrs.  130  111. 
dcr  a  charter  provision  authorizing  an  261,  22  N.  E.  607,  Reversing  29  111.  App. 
.isseftsment   based  on  benefits  to  defray  86. 

the  expense    of  sewer    extension.     The       "firoim  v.  Fitckhurg,  128  Mass.  282. 
pt>wer  to  extend  sewers  is  a  continuing       ^^Mason  v.  Chicago,  178  111.  499,  53  N. 
power,    which    is   not    exhausted    where   £.  354. 
Vou  II.— Watebs,  59. 
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facilities  for  making  the  coimection  must  exist  before  an  assessment 
is  laid** 

The  cost  of  the  construction  of  a  discharging  sewer  which  receives 
discharges  from  lateral  sewers  within  a  certain  district,  but  situated 
wholly  outside  of  such  district,  cannot  be  assessed  against  the  lots 
and  pieces  of  ground  in  such  district,  under  a  statute  prescribing  that 
the  cost  and  expenses  of  constructing  a  sewer  system  shall  be  as- 
sessed against  the  lots  or  ground  contained  in  the  district  in  which  the 
same  is  situated.^*  Under  a  statute  providing  that  an  upper  municipal- 
ity or  person  which  avails  itself  of  another's  drain  as  an  outlet  for  its 
drain  may  be  assessed  its  proportionate  share  of  the  cost  of  its  con- 
struction, an  upper  municipality  whose  drainage  flows  off  in  a  nat- 
ural water  course  cannot  be  held  liable  for  any  of  the  expense  in- 
curred by  a  lower  municipality  which  improves  the  water  course 
because  of  its  own  needs.*  ^ 

Special  benefits  arising  from  the  construction  of  a  ditch  for  which  a 
landowner  may  be  assessed,  as  distinguished  from  general  benefits  for 
which  he  may  not  be  assessed,  are  whatever  increases  the  value  of  th(» 
land,  relieves  it  from  a  burden,  or  makes  it  especially  adapted  to  a 
purpose  which  enhances  its  value.**  They  may  be  the  result  of  re- 
lieving the  land  of  surface  water,  ^"^  of  increasing  its  healthfulness,*^ 
and  enhancing  its  market  value.* •     And  the  mere  fact  that  the  prop- 

'^State,  Kellogg,  Prosecutor,  t.  EUx-  58  N.  J.  L..  126,  32  Atl.  68,  Reversing; 

aheth,  40  N.  J.  L.  274.  60  N.  J.  L.  168,  37  Atl.  737. 

No  assessment  for  a  trunk  sewer  can  ^*Ft.  8oott  y.  Kaufman,  44  Kan.  137, 

be  made  upon  land   for    connection  of  24  Pac.  64. 

which  with  the  sewer  a  lateral  is  neces-  ^Re  Orford  Twp,  18  Ont.  App.  Rep. 

snry,  but  has  not  been  constructed,  and  406. 

which  land  is  not  drained  of  its  surface  "Lipes  v.  Hand,  104  Ind.  603,  1  N.  E. 

water  any  better  than  before  the  sewer  871.  4  N.  E.  160;  Dodge  County  v.  Acorn, 

was   constructed.     State,   Morris,   Proa-  61  Neb.  376,  85  N.  W.  292. 

ccutor,  V.  BayonM,  53  N.  J.  L.  299,  21  "Beats  v.  James,  173  Mass.  691,  64 

Atl.  453.  *  N.  E.  246. 

On   the   construction   of  a   lateral   to  ^Beals  v.  Brookline,  174  Mass.  1,  64 

connect  property  with  a  trunk  sewer,  the  N.  E.  339. 

person  benefited  may  be  assessed  for  the  ^^State,   Frevert,  Prosecutor,  v.   Bay- 

cost  of  a  lateral,  and  for  what  it  will  onne,  63  N.  J.  L.  202,  42  Atl.  773. 

cost  at  the  time  to  construct  the  trunk  Wharf  property  which  is  the  lowest 

sewer,  less  what  has  been  paid  thereon  of  grounds  to  be  drained  by  a  sewer  in 

by  other  property,  if  the  person  assessed  assessable  for  tho  construction  thereof 

is  benefited  to  the  extent  of  that  amount,  although   no   connection    is   made   with 

DeWitt  V.  Elizabeth,  66  N.  J.  L.  119,  27  the   sewer,   sinoe   the   owners   of   lower 

Atl.  801.  grounds  are  interested  in  and  benefited 

The  benefits  to  the  property  to  be  ben-  by  the  proper  drainage  of  upper  grounds, 

oftted  in  the  future  may  be  assessed  at  whereby  the  waters  from  them  are  pro- 

the  time  of  the  assessment  of  the  abut-  vided  with  a  channel  instead  of  spread^ 

ting  property,  although  the  assessments  ing  over  the  ground  below.     Boeres  v. 

do  not  become  liens  until  the  connecting  Strader,  1  Cin.  Sup.  Ct.  Rep.  57. 
sewers  are  built.     Vreeland  v.  Bayonne, 
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erty  cannot  be  benefited  for  agricultural  or  sanitary  purposes  will 
not  defeat  the  assessment*^  But  land  within  the  water  shed,  but  not 
abutting  on  the  sewer,  cannot  be  assessed  as  benefited  property  for  the 
expense  of  enclosing  as  a  sewer  a  water  course  which  formerly  fur 
nished  open  sewerage,  on  the  ground  that  the  odors  and  noxious  sub- 
stances which  cause  discomfort  and  injure  health  are  confined 
thereby,  as  such  benefit  is  enjoyed  by  the  whole  city  in  common.-* 
If  no  drainage  is  in  fact  obtained  by  the  improvement,  the  assess- 
ment cannot  be  upheld.** 

173b.  Eelation  between  benefits  and  assessments. —  When  an  assess- 
ment is  laid  upon  property  for  the  benefit  conferred  by  a  drain,  the 
assessment  cannot  exceed  the  benefit  conferred,  and  should  be  propor- 
tionate thereto.'  An  assessment,  therefore,  of  the  contract  price  upon 
tiie  land,  without  any  regard  to  the  extent  of  benefit  conferred,  can- 
not be  sustained.*  So,  if  one  parcel  of  land  receives  gi'eater  benetit 
than  another,  its  assessment  should  be  correspondingly  greater.** 


"lUinoU  O.  B.  Co.  t.  East  Lake  Fork 
Upecial  Drainage  Diet.  129  111.  417,  21 
X.  E.  925;  Minneapolis  d  8t.  L.  R.  Oo. 
V.  lAndquiet  (Iowa)  93  N.  W.  103. 

"!?€  Beechwood  Avenue  Bewer,  179 
Pa.  490,  36  Ail.  209.  The  court  refused 
to  modify,  M"  to  distinguish,  this  case 
from  Be  Park  Avenue  Seu^ers,  169  Pa. 
433,  32  AtL  574. 

''Aseessmenta  for  the  pavinff  of  a 
fttreet  and  the  providing  of  all  drainage 
neeeasary  therefor  are  void,  and  cannot 
be  enforced  in  an  action  by  the  city  for 
the  benefit  of  the  contractor,  although 
Mich  work  was  done  in  the  manner  di- 
rected by  the  officers  to  whose  discretion 
the  points  and  manner  of  making  such 
a  dninage  were  left  by  the  contract, 
where  the  necessary  drainage  was  not 
famished  at  all;  since,  as  to  the  land 
owners  on  the  street,  there  is  a  contract 
for  the  furnishing  of  the  necessary 
drainage,  which  must  be  fulfilled.  To- 
hdo  use  of  Wemert  v.  Grosser ,  5  Ohio 
S.  A.  C.  P.  Dec.  178. 

See,  also,  infra,  {  239. 

'ir«ceK  V.  Cincinnati,  45  Ohio  St. 
107,  15  N.  E.  196. 

^ide-icater  Co.  v.  Coster,  18  N.  J.  Bq. 
.>I8.  90  Am.  Dec  634. 

The  New  Jersey  act  of  March  27, 
1874,  creating  in  Hoboken  and  Weohaw- 
ken  two  drainage  districts,  and  consti- 
tuting a  eommission  to  build  main  and 
lateral  sewem  to  drain  them,  and  adopt- 
ing A  plan  by   which  the  sewage    was 


to  be  pumped  by  steam  power  from  deep 
sewers,  and  imposing  a  surface  tax.  uni- 
form according  to  area,  on  eacli  lot  in 
the  drainage  districts,  to  defray  the  ex- 
pense of  running  and  maintuining  tho 
pumps  and  engines,  also  imposing  u  spe- 
cial tax  on  the  drainage  districts  in  pro- 
portion to  the  expenditure  in  encli  to 
pay  interest  on  the  construction  bonds 
and  improvement  certificates,  and  au- 
thorizing an  assessment  on  the  districts 
drained  of  the  whole  cost  of  the  sewers, 
main  and  lateral,  and  pumping  works, 
is  void,  because  the  burden  laid  is  not 
graduated  and  limited  by  the  benefits 
to  the  property  drained;  because,  the 
drainage  district,  not  bein^  coterminous 
with  any  political  subdivision,  cannot 
be  separately  taxed;  and  because  the 
property,  whether  real  or  per^nal,  out 
of  which  the  tax  is  to  be  collected  or 
levied  upon,  is  not  designated,  nor  is  any 
mode  of  enforcing  collection  prescribed. 
StatCy  M*Closky,  Prosecutor,  v.  Cham- 
herlin,  37  N.  J.  L.  388. 

*8herwood  v.  Duluth,  40  Minn.  22.  41 
N.  E.  234. 

A  drainage  act  by  which  the  eo«t  of 
the  improvements  is  to  be  as«ess^rd  on 
the  land  benefited  in  proportion  to  the 
benefits  conferred  subjects  the  beni^Mtri! 
land  to  a  charge  of  such  portion  of  the 
expense  as  accords  with  the  benefit  re- 
ceived ;  and  does  not  require  the  land 
owner  to  pay  a  proportion  of  the  whole 
cost,   measured  by  the  benefit  t-o  him, 
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173c.  ExoeMive  assessments. — If  the  assessment  is  to  be  sustained 
because  of  benefit  conferred,  and  the  assessment  plainly  exceeds  the 
benefit,  it  will  not  be  upheld.*  So  that  in  case  the  property  derives  ntj 
benefit^  it  is  not  liable  to  assessment.*  The  courts  in  some  cases  have 
been  so  impressed  with  the  necessity  of  making  the  assessment  cor 
respond  with  the  benefit  that  they  have  held  that  the  assessment  could 
be  laid  on  no  otlier  ground  tlian  that  of  special  benefit'  This  dec- 
laration, however,  loses  sight  of  the  cases  of  drainage  to  abate  nui- 
sances, and  for  the  general  public  good,  the  principles  governing 
which  are  set  forth  in  a  preceding  section.*  And  it  must  be  limited 
to  cases  in  which  the  assessment  is  sought  to  be  sustained  on  thi* 
groimd  of  benefits,  and  not  under  the  general  police  and  taxing  pow( : 
of  the  state  to  ameliorate  local  conditions.* 

An  order  of  court  allowing  drainage  commissioners  to  raise  a  cer 
tain  sum  for  improvements  in  the  district  is  not  a  direction  of  in; 
assessment  against  lands  regardless  of  benefits,  but  merely  limits  tlh 
amoimt  that  may  be  raised,  the  assessment  of  whi-rli  is  left  for  tlu 
jury.^  Mere  matters  of  detail  in  adjustment  of  the  assessment  ar( 
for  the  oflicers  having  charge  of  the  improvement,  and  not  for  the 
courts,  and  the  courts  will  not  interfere  with  matters  of  judgment, 
but  will  only  interfere  in  case  the  officers  manifestly  proceed  on  n 
wrong  principle,  or  make  a  wrong  use  of  a  right  principle  in  reach 
ing  their  conclusion.'^  Legislative  authority  to  assess  the  cost  of  a 
drain  on  abutting  property  concludes  the  question  whether  or  not  it 

whether  that  proportion  exceed  the  ben-  *Bupra,  %  172. 

efits  or  not,  and  is  therefore  within  the  ^Hosmer  v.  Hunt  Drainage  Di8t,  135 

legislature's   constitutional   power.     Re  111.  61,  26  N.  E.  687. 

Drainage  hettDcen  Loxcer  Chatham  and  *Ho8mer  v.  Hunt  Drainage  Diet.  134 

Little  FalU,  35  N.  J.  L.  497.  111.  360,  26  N.  E.  684. 

^Re  New  Orleans  Draining  Co.  11  La.  ^Oil   City  v.   Oil  City  Boiler  Work^. 

Ann.  338;  Lovell  v.  8ny  Island    Levee  152  Pa.  348,  26  Atl.  540;  DeOravelle  v. 

Drainage  Dist,   169   111.   188,   42  N.  E.  Iberia  d  8t,  M,  Drainage  Diet.  104  La. 

600;  Parker's  Appeal,  169  Pa.  433,  32  703,  29  So.  302;  Reclamation  Dist,  No. 

Atl.  574;   Cribhs  v.  Benedict,  64    Ark.  108  v.  Hagar,  66  Cal.  64,    4    Pac.    95: 

555,  44  S.  W.  707 ;    Hosmer    v.    Hunt  Walsh  v.  Amous,  6  La.  Ann.  97 ;  State. 

Drainage  Dist.  135  lU.  61,  26  N.  E.  587;  Brition,  Prosecutor,  v.  Blake,  36  N.  J. 

People  ex  rel.  I  jams  v.  Meyers,  124  111.  L.  208,  Affirmed  in  36  N.  J.  L.  443;  Peo- 

96,  16  N.  E.  89;  Springfield  v.  Sale,  127  pie  v.   Hagar,  62  Cal.   171;    Miller    v. 

in.  359,  20  N.  E.  86.  Logan  County,  3  Ohio  C.  C.  617. 

^Metropolitan  Bd.  of  Works  v.  Vaux-  Conflicting  testimony   as  to  whetlier 

hall  Bridge  Co.  7  El.  &,  Bl.  964,  26  L.  J.  or  not  lands  assessed  under  a  drainage 

Q.  6.  N.  S.  263,  3  Jur.  N.  S.  1216.  act  arc  in  fact  benefited  will  not  justify 

*Sears  y.  Boston  Street  Comrs.    173  the  court  in  setting  aside  an  assessment. 

Mass.  360,  63  N.  E.  876.  even  in  cases  of  great  hardship.    It  must 

A  strip  of  land  lying  along  a  sewer,  appear  that  the  oommissioners  were  so 
whi<di  is  too  narrow  to  be  benefited  by  clearly  wrong  as  to  indicate  bias,  par- 
its  construction,  cannot  be  asseftsed  for  tiality,  fraud,  corruption,  or  other  un- 
its cost.  Atlanta  v.  Oahhett^  93  Ga.  due  influence.  Re  Pequest  River,  42  N. 
266,  20  S.  £.  306.  J.  L.  553. 
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is  benefited  so  far  as  the  courts  are  concerned.'  The  levying  of  a 
tax  is  prima  facie  evidence  that  the  property  is  benefited.*  Under 
anch  rule  the  mere  fact  that  the  taxpayer  shows  that  in  the  particular 
case  the  drain  is  of  no  actual  benefit  to  him  virill  not  induce  the  court 
to  interfere  for  his  relief  if  the  assessment  was  made  on  a  right  prin- 
ciple, and  an  attempt  was  made  to  place  the  assessment  on  the  prop- 
erty which  should  bear  it.^^  But  the  mere  levying  of  the  assessment 
is  not  conclusive,  and  may  be  shown  to  have  included  property  which 
should  not  have  been  included  because  it  was  not  bound  to  contribute 
to  the  expense  of  the  improvement,  for  the  reason  that  it  was  not  with- 
in the  territory  which  could  be  charged  with  such  expense.** 

173d.  Excessive  drainage  facilities. —  The  theory  that  the  right  to 
require  a  lando\vner  to  pay  for  drainage  is  based  on  the  benefit  con- 
ferred on  him  is  tested  when  the  attempt  is  made  to  make  an  assess- 
ment for  drainage  which  is  in  excess  of  the  needs  of  the  property 
assessed,  and  is  for  the  benefit  of  other  landowners  or  the  public. 
Under  such  circumstances  a  strict  adherence  to  the  doctrine  that  the 
1)enefit  must  equal  the  assessment  will  preclude  the  assessment  of  the 
ontire  cost  of  the  improvement  upon  the  particular  land,  although  it 
in  fact  should  bear  the  burden.  The  courts,  therefore,  even  though 
attempting  to  adhere  to  the  benefit  theory,  have  made  numerous  ex- 
ceptions which  have  quite  weakened  the  theory,  although  they  have 
not  professed  to  discredit  it  The  doctrine  of  frontage  and  area  as- 
sessments, which  will  be  considered  in  a  subsequent  section,*  requires 
an  abandonment  of  the  benefit  theory  so  far  as  it  is  applied  to  make 
the  benefit  to  the  individual  tracts  assessed  equal  the  assessment,  and 
the  principles  already  set  forth  show  that  the  theory  represents  only 
a  portion  of  the  law  governing  the  local  assessments  for  drainage  pur- 
poses; but,  for  the  purpose  of  determining  the  principles  of  the  courts 
which  profess  to  adhere  to  such  theory,  an  examination  of  the  ex- 
r^ptions  which  they  have  made  will  be  undertaken.  If  the  drain  for 
which  the  assessment  is  made  is  larger  than  the  needs  of  the  assessed 
property  require,  a  strict  application  of  the  doctrine  of  benefits  would 
absolve  the  property  from  such  portion  of  the  assessment  as  is  in  ex- 
cess of  such  needs.^    But  if  the  drain  is  no  larger  than  is  needed  by 

V.  d  A.  MeKechnie  Brewing  Co.  v.  ^Postt,  9   176. 

Canandaigua,  16  App.  Div.   139,  44  N.  'Parker's  Appeah  169  Pa.  433,  32  Atl. 

Y.  Sopp.  317.  574. 

*Heman  v.  Wolff,  33  Mo.  App.  200.  But  under  a  municipal  charter  author- 

^innnnati  use  of  Wilson  v.  Fugman,  izing  the  assessment  of  the  expense  of 

5  Ohio  X.  P.  14.  constructing  a  sewer  on  land  spedaJly 

*^Weic^ll  V.   Cincinnatif  46   Ohio    St.  benefited,  the  o\v-ner8  of  land  along  the 

407,  15  N.  E.  196:   People  ex  reh  Mar-  line  of  improvement,  who  are  benefited 

9iu  ▼.  Brooklyn,  23  Baxb.  166.  to  an  amount  exceeding  the  cost  of  the 
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the  particular  district  which  was  in  need  of  drainage,  for  the  benefit 
of  which  tlie  drain  is  constructed,  there  is  no  contention  in  any  quar- 
ter that  the  assessment  should  be  set  aside  for  that  reason.^  Con- 
versely, if  the  drain  is  made  much  larger  than  the  needs  of  the  dis- 
trict through  which  it  is  constructed  require,  for  the  purpose  of  ac- 
commodating other  districts  or  sections  of  territory,  there  is  no  prin- 
ciple of  taxation  which  would  throw  the  entire  cost  on  the  local  dis- 
trict.'* The  theory  of  benefit  thus  appears  to  be  limited  to  the  right 
to  lay  an  assessment  upon  the  particular  section  of  territory  for  an 
improvement  upon  it>  and  not  upon  the  particular  parcels  within 
that  section  which  are  incidentally  benefited.     If  the  larger  section 

Rewer,  cannot  object  to  their  assesement,  is,  whether  or  not  their  lands  are  as- 

on  the  ground  that  the  sewer  was  con-  sensed  more  or  less  than  they  are  bene- 

structed   larger  than  the  necessities  of  fited  by  the  jniproveraent,  or   more  or 

ordinary  sewerage  required,  for  the  pur-  less  than  their   proportionate  share   of 

pose   of   receiving    the   discharge    from  the  cost.    McChenney  v.  Hyde  Park,  151 

other  drains.     Hungerford  v.  Hartford,  111.  634,  37  N.  E.  858. 

39  ('Onn.  279.  *Harrisburg  v.  Cummings,  6  Pa.  Dist. 

■The  owner  of  a  vacant  lot  is  benefited  R.  437. 

by  the  construction  of  a  sewer  in  the  But  the  oases  holding  that  property 

increased  value  of  the  lot,  and  the  fact  cannot  be  assessed  for  the  construction 

that  it  is  vacant  will  not  relieve  it  from  of  a  trunk  sewer  when  a  lateral  would 

assessment   under   a   charter   providing  have  been  sufficient  were  appeals  or  ex- 

that  assessments  for  the  expense  of  con-  oeptions  to  the  re])ort  of    the    jury    of 

structing  a  sewer  shall  be  according  to  viewers.     After  their  report    has    been 

the  benefits  conferred.     Olapp  v.  Hart-  oonfimifid,     such     a     readjustment     of 

ford,  35  Conn.  66.  amoimts,   if  entered  upon  in  a  defense 

That  there  is  no  immediate  need  of  to  the  lien,  would  be    in    disregard    of 

local  drainage  in  the  case  of  a  particu-  the  effect  to  be  given  to  the  record  of 

lar  lot  or  parcel  of  land  will  not  exempt  the     confirmed    re])ort    of    the    jury    of 

it  from  assessment  for  sewer  purposes,  view.     Philadelphia  v.  Nock,  44  W.  N. 

under  a  statute  providing  for  exemption  C.  556. 

of  land  for  whi^  local  drainage  is  not  And  some  cases  have  lost  sight  of  the 
needed,  where  it  will  be  benefited  as  are  principle  involved^  and  hold  that  a  dis- 
other  lands  in  the  sewer  district  by  hav-  trict  sewer  may  be  consti-ucted  of  dimen- 
ing  the  sewage  carried  away,  in  addition  sions  larger  than  necessary  for  the 
to  the  local  benefit  when  built  upon,  drainage  of  the  district,  so  as  to  receivp 
Ford  V.  Toledo,  64  Ohio  St.  92,  59  N.  E.  drainage  from  other  districts,  and  the 
779.  property  within  the  district  be  corn- 
Land  located  in  a  drainage  district  pelled  to  pay  for  it,  under  a  charter 
within  a  municipal  corporation  is  not  authorizing  the  construction  of  district 
relieved  from  liability  for  special  aa-  sewers  to  connect  with  public  sewers  oi- 
sessment  levied  for  the  construction  of  other  district  sewers,  of  such  dimens^ions 
a  sewer  system  involving  the  construe-  as  may  be  prescribed  by  ordinance,  the 
tion  of  a  central  resen'oir  and  pumping  cost  of  the  same  to  be  assessed  ag^iinst 
works  within  the  district,  because  it  is  the  property  located  in  the  district, 
somewhat  higher  than  the  adjoining  Kan^a^  use  of  Adkins  v.  Richards,  34 
lands,  and  could  have  been  drained  by  Mo.  App.  521. 

the  ordinary  "gi-avity  ^stem."  The  So,  under  the  Massachusetts  statutes, 
choice  of  the  mode  of  drainage  is  with-  the  cost  of  an  outlet  sewer,  which  is  a1- 
in  the  legislative  discretion  of  the  mu-  so  intended  for  the  use  of  the  property 
nicipal  authorities,  with  which  the  tlirough  which  it  is  constructed,  need 
eourts  will  not  interfere  unless  clearly  not  be  assessed  on  any  part  of  the  prop- 
abused,  and  the  only  question  that  con-  erty  drained  by  the  connecting  sewers, 
eoms  lando^vners,  in  a  proceeding  to  con-  Ayer  v.  Somerville,  143  Mass.  585,  10  N. 
firm  a  special  assessmeiiit  in  such  case  £.  457. 
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is  sufBciently  benefited  so  as  to  uphold  a  special  assessment  for  the 
iiuprovement,  land  within  the  section  cannot  refuse  to  bear  its  por- 
tion of  the  assessment  merely  because  it  is  not  specially  benefited  by 
the  improvement.  This  shows  that  the  assessments  upon  the  individ- 
ual parcels  are  not  supported  by  the  fact  that  the  benefit  is  equal  to 
the  assessment,  but  by  the  fact  that,  as  members  of  the  community, 
the  owner  of  the  parcel  is  bound  to  bear  his  share  of  the  public  bur- 
den, and  that  he  is  regarded  as  sharing  in  the  benefit  to  the  general 
public  to  such  an  extent  that  he  cannot  be  heard  to  say  that  he  re- 
ceived no  special  benefit  The  exceptions  which  the  courts  have  made 
TO  the  general  theory  of  assessments  for  benefits,  therefore,  show  that 
t*ven  the  courts  which  profess  to  adhere  to  that  theory  do  not  do  so,  but 
ictoally  decide  in  favor  of  the  broader  doctrine  while  apparently  only 
making  exceptions  to  the  benefit  theory  which  they  profess  to  follow. 
Again,  if  the  drain  is  constructed  larger  than  present  needs  require, 
to  acoonunodate  future  inhabitants  of  the  district  for  which  it  was 
created,  and  the  property  in  which  is  charged  with  its  cost,  the  in* 
dividual  taxpayer  cannot  refuse  to  pay  his  assessment  on  that  ground, 
liecanae  the  officers  in  charge  of  the  improvement  must  be  given  dis- 
<*retion  as  to  the  best  means  of  providing  for  the  needs,  both  present 
and  prospective.*  These  considerations  show  that  in  considering  the 
question  of  benefits  for  which  property  can  be  assessed,  regard  should 
Ire  had  not  to  the  needs  of  the  individual,  but  to  those  of  the  com- 
iiiunitj  or  district,  the  interests  of  all  the  members  of  which  are  the 
!^ame,  and  for  the  protection  of  which  interests  the  individuals  unite 
their  private  interests  in  a  plan  for  the  common  welfare.  Property 
cannot  be  assessed  for  the  construction  of  drains  which  are  outside  of, 
and  do  not  benefit,  the  natural  district  in  which  the  property  is  lo- 
cated.* The  extent  to  which  courts  depart  from  the  theory  of  bene- 
fits while  assuming  to  follow  it  is  illustrated  by  a  ruling  that  the  fact 
that  the  assessment  of  benefits  exceeds  the  intrinsic  value  of  the  land 

*Thc  mere  fact  that  real  estate  with-  yet  it  cannot  exceed  the  cost  of  the  im- 
in  a  municipal  corporation  has  not  been  provement,  so  that  a  municipal  corpora- 
«abdivided  into  lots  and  blocks,  and  that  tion  cannot  take  the  aggregate  cost  of 
it  is  in  present  use  solely  for  farming  local  sewers  for  a  whole  district, — that 
purposes,  does  not  exempt'it  from  a  spe-  is,  treat  the  main  sewers  as  local,  re- 
rial  assefisment  for  a  trunk  sewer  capa-  quire  the  excess  of  cost  to  be  paid  by 
hie.  with  laterals,  of  draining  the  whole  the  city,  and  divide  this  aggregate  siun 
territory,  where,  by  reason  of  its  adapt-  by  the  aggregate  frontage  of  abutting 
ability  for  suburban  residences,  the  con-  lots,  to  establish  a  rate  of  cost,  and 
•struct ion  of  such  sewer  will  result  in  an  then  assess  this  rate  against  each  lot  ae- 
inrreaae  In  the  present  nmrkct  value  cording  to  frontage,  with  an  equitable 
thereof.  Lritch  v.  LoGrange,  138  111.  allowance  for  corner  lots,  etc..  liable  to 
291.  27  N-  E.  1#17.  charge  for  more  than  one  sewer.     Wit- 

•  While  the    measure  of  a   sewer  as-  man  v.  Reading,  169    Pa.    375,    32   Atl. 

sewment  ia  the  amount  of  the  benefit,  676. 
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assessed  does  not  invalidate  it*^  Of  course,  it  cannot  be  contenik-<l 
that  the  assessment  follows  the  rule  of  benefits  if  it  exceeds  the  total 
value  of  the  property  after  the  improvement  is  made. 

173c.  Assessment  of  land  already  drained. — Under  the  rule  that  as- 
sessments are  based  on  benefits,  no  assessment  can  be  laid  upon  prop- 
erty which  is  already  drained,  unless  it  is  because  of  incidental  bene- 
fits, such  as  the  improvement  of  the  healthfulness  of  the  community, 
or  the  betterment  of  highways,  or  some  otlier  cause  which  will  result 
in  individual  benefit  to  the  property  upon  which  the  assessment  is 
sought  to  be  laid.^  If  lands  already  supplied  with  drainage  are  ex 
empted  from  assessment  by  statute,  they  cannot  be  assessed  if  they 
are  already  supplied  with  local  drainage,  and  are  not  specially  bene- 
fited by  the  construction  of  the  drain  for  which  the  assessment  i:^ 
sought  to  be  levied.-     But  the  mere  fact  that  property  is  drained  by 

"^Re  Tvthill,  50  N.  Y.  Supp.  410.  under  a  plan  specified  by  the  municipal 

^Aic'iiison  v.    Price,   45   Kan.   296,   25  cH>rporation,  as  those  are  elements  whic*i 

Pao.  605.  constitute  a  public  sewer.     Philadelphia 

Under  a  municipal  charter  requiring  use  of  Noonan  v.  VerneTj  8  Pa.  Co.  C't. 

that  assessments  for  the  exp<»n8e  of  con-  97. 

structing  a  sewer  be  a.ssessed  on  lands  Where  a  sewer  has  been  made  throtijrli 
specially  benefited,  it  cannot  be  said  an  alley  in  the  rear  of  a  lot,  on  which 
that  lands  aheaxly  drained  of  their  sur-  tliere  is  but  one  improvement,  alrea<ly 
face  water  by  a  brook  which  found  its  supplied  with  drninage  by  the  sewer  pro- 
way  to  a  river  are  specially  benefited  by  viously  made  in  the  street  in  front,  sncli 
the  construction  of  a  sewer  through  lot  cannot  be  assessed  for  the  alloy 
other  lands,  into  which  the  waters  of  sewer,  unless  there  is  actual  drainafro 
such  brook  are  turned  and  carried  to  into  it.  Cincinnati  v.  Weuellf  9  Ohio 
the  river.  Hunrjcrford  v.  Hartford,  39  Dec.  Reprint,  677. 
Conn.  279.  A  private  sewer  is  not  independent  of 

It  is  not  within  the  discretion  of  com-  a  public  one,  so  as  to  exempt  its  owner 
missioners  authorized  to  assess  the  cost  from  asst».'<snient  for  the  expense  of 
of  a  sewer  upon  such  rea.l  estate  as  they  building  the  latter,  where  it  was  en- 
shall  deem  benefited,  to  assess  a  lot  countered  in  constructing  the  public  (me, 
drained  by  another  sewer,  and  whidi  rendering  it  iiecensary  to  cut  it,  after 
could  not  connect  with  the  new  sewer  which  it  was  connected  with  and  dis- 
except  by  crossing  for  over  100  feet  the  charged  into  the  public  sewer.  Sargent 
land  of  other  parties,  while  another  and  v.  New  Haven,  62  Conn.  511,  26  Atl. 
larger  lot  directly  opposite  is  not  as-  1067, 

?essc<l.     Lwigley  v.  Hudson,  4  Thomp.  &  "Cincinnati  ump  of  Wilson  v.  He98,  19 

C.  353.  Ohio  C.  C.  252:   Toledo  use  of  Gates  v. 

Abutting  property  cannot  be  assessed  Lake  Shore  d  M.  S.  /?.  Co.  4  Ohio  C.  C. 

for  the  construction  of  a  sewer  on  the  113;  Blue  v.  ^^'€ntz,  54  Ohio  St.  247,  43 

opposite  side  of  the  street,  when  a  sewer  N.  K.  493. 

has  already  been  constructed  on  the  ad-  Property    drained    by    a    sewer    con- 

jacent  side  of  ample  capacity,  and  the  structed   at   the   expense,   partly  of  the 

new  one  could  not  be  reached  from  the  municipality  and  partly  of  the  property 

l)remises  because  of  double   car  tracks,  owners,  is  provided  with  local  drainage 

and  gas  and  water  pipes  in  the  middle  within  the  meaning    of    a    statute    ex- 

of  the  street.     Philadelphia  v.  Potter,  5  empting  such  property  from  assessment 

Pa.  Co.  C't.  324.  for    a    system    of    sewer    improvement. 

A  property  owner  is  not  liable  for  a  Weirell  v.  Cimnnnati,  45  Ohio  St.  407, 
sewer  frontage  tax,  in  so  far  as  the  new  15  N.  K.  190,  Affirming  9  Ohio  Dec.  Re- 
sower  is  laid  in  the  same  street  and  par-  print.  677. 

allel   to  a  sewer  erected  at   his  private  An  owner  of  ])roperty  afforded  drainage 

expense,  of  materials,  in  a  manner,  and  by  an  existing  sewer  cannot  be  aaseaaed 
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a  private  drain  which  the  owner  may  be  required  to  discontinue,  or 
which  does  not  meet  the  needs  of  the  property  as  it  would  be  served 
by  a  public  drain,  does  not  absolve  the  property  owner  from  liability 
to  contribute  to  the  cost  of  the  public  one.^  So  the  land  is  not  re- 
lieved from  liability  to  assessment  because  sewers  adequate  for  its 
^Irainage  have  been  constructed  in  other  streets  if,  according  to  the 
<lrainage  plan  in  force,  the  owner  has  no  right  to  use  them,  or  may 
be  required  to  use  the  drain  in  his  own  street.*  And  the  mere  fact 
that  a  sewer  already  exists  is  not  of  itself  sufficient  to  show  that  there 
is  no  benefit  from  the  construction  of  the  new  one,  so  as  to  be  subject 
to  assessment.** 


for  the  cost  of  a  new  general  system 
uf  8ewerag;e,  in  the  construction  of  which 
ihe  old  sewer  was  destroyed  or  changed. 
Potter  ▼.  yorwood,  21  Ohio  C.  C.  461. 

But  an  assef^sinent  of  propeHy  for  the 
construction  of  a  sewer  is  not  invalid  aR 
being  already  provided  with  local  drain- 
age, within  a  statute  prohibiting  the  as- 
^sessment  of  lots  not  needing  or  already 
provided  with  local  drainage,  where  the 
old  sewer,  beginning  and  ending  on  pri- 
vate property,  is  subject  to  be  closed  at 
anj  time,  and  has  in  fact  no  proper  out- 
let. Wilson  V.  Cincinnati,  5  Ohio  N.  P. 
68. 

Where  the  topography  of  the  property 
furnishes  all  necessary  local  surface 
drainage,  and  a  tile  sewer,  constructed 
by  the  property  owner,  receives  and  dis- 
•*hargee  the  surface  and  other  drainage 
upon  the  premises  into  a  trunk  sewer, 
there  is  a  sufficient  local  drainage,  with- 
in the  meaning  of  a  statute  exempting 
from  assessment  for  sewer  purposes. 
property  provided  with  sufficient  local 
drainage.  Oineinnati  v.  Sullivan,  9 
Ohio  S.  A  C.  P.  Dec.  598. 

An  injunction  will  be  granted  to  re- 
-arain  the  collection  of  an  assessment 
upon  property  for  the  construction  of  a 
local  sewer,  imder  a  statutory  provi- 
«non  that  lands  not  needing,  or  already 
supplied  with,  local  drainage  cannot  be 
assessed  for  the  construction  of  local 
drainage  facilities,  where,  many  years 
prior  thereto,  such  property  had  been 
asseseed.  according  to  benefits,  for  a 
sewer  of  considerable  length,  and  tapped 
by  other  sewers,  although  not  abutting 
thereon,  as  such  sewer  is  a  main  sewer 
within  a  provision  permitting  the  con- 
stmction  of  local  sewers  where  no  main 
sewer  haa  been  established,  of  the  bene- 
fits of  which  the  owners  of  the  property 
JO  assessed  were    Justified    in    availing 


themselves,  so  that  they  were  already 
furnished  with  sufficient  drainage.  Mil- 
ler V.  Toledo,  12  Ohio  C.  C.  706. 

An  injimction  will  be  granted  to  en- 
join the  collection  of  a  sewer  assessment 
at  the  suit  of  the  owner  of  one  of  the 
subdivisions  of  a  lot,  which,  prior  to  its 
subdivision,  abutted  on  an  alley  in 
which  a  sewer  had  been  constructed,  in 
the  rear  of  the  subdivision  of  which  a 
new  sewer  is  constructed,  where  the 
owner  of  such  subdivision  had  paid  a 
proportion  of  the  assessment  against 
the  whole  of  the  original  lot  for  the 
prior  established  sewer,  and  had  con- 
structed a  drain  pipe  into  it,  as  his  lot 
is  already  supplied  with  drainage  so  as 
to  be  exempt  from  assessment  for  the 
construction  of  another  sewer,  imder  the 
Ohio  statutes.  Miller  v.  Toledo,  7  Ohio 
N.  P.  477. 

'Philadelphia  v.  Cadwallader,  20  W. 
N.  C.  14;  Re  Eva/ns  Avenue  Sewer,  32 
Pittsb.  L.  J.  N.  S.  24;  Re  Broad  Street, 
9  Kulp,  37;  Sargent  v.  New  Haven,  62 
Conn.  611,  26  Atl.  1057. 

The  owner  of  property  benefited  by 
the  construction  of  a  public  sewer  is 
not  exempt  from  assessment  therefor  be- 
cause already  amply  served  by  its  pri- 
vate drain  constructed  in  the  street  un- 
der license  from  the  municipal  corpora- 
tion, and  it  is  immaterial  that  such  pri- 
vate sewer  had  been  tapped  by  the  board 
of  education  without  his  consent.  Phila- 
delphia use  of  Yost  V.  Odd  Fellows  Hall 
Asso.  168  Pa.  105,  31  Atl.  917,  Affirming 
4  Pa.  Dist  R.  3. 

^Philadelphia  v.  Nock,  44  W.  N.  C. 
556;  People  ea  rel.  Albright  v.  Buffalo, 
52  N.  Y.  Supp.  689. 

^Park  Ecclesiastical  Soo.  v.  Hartford, 
47  Conn.  89. 

The  mere  fact  that  one  whose  estate 
is  assessed  for  construction  of  a  sewer 
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In  determining  the  amount  of  an  assessment  on  a  particular  piece 
of  property  for  the  expense  of  constructing  a  sewer  under  a  charter 
providing  that  the  assessment  be  in  accordance  with  the  benefits  con- 
ferred, it  is  proper  to  take  into  consideration  the  fact  that  the  owner 
had  constructed  a  private  drain,  in  consequence  of  which  the  improve- 
ment was  of  Iftss  benefit  to  him,  and  for  that  reason  to  assess  him 
less  than  otherwise  would  have  been  done.®  In  any  event,  to  relieve 
from  assessment  because  of  existing  drainage,  it  must  be  adequate  to 
the  needs  of  the  property.  Therefore,  there  may  be  an  assessment 
for  a  sewer  when  the  existing  drain  is  only  for  surface  drainage.^ 
And  the  sewer  must  be  not  only  adequate  to  the  needs  of  the  property 
sought  to  be  assessed,  but  it  must  not  be  detrimental  to  the  public  in- 
terests, so  that  the  public  will  have  no  right  to  require  its  removal.'' 
And  its  capacity  must  be  sufficient  to  meet  all  needs.® 

had  drained  into  a  culvert  laid  across  turned  therein  without  creating  a  nuiB- 
the  highway  will  not  show  that  the  es-  ance,  prohibited  by  statute.  Cincinnati 
tate  was  not  benefited,  if  it  does  not  ap-  use  of  Jonte  v.  Kasaelmann,  10  Ohici 
pear  that  the  culvert  was  laid  out  as  a   Dec.  Reprint^  790. 

drain,  or  that  he  had  any  right  to  drain  An  upper  proprietor  whose  land  is 
into  it.  Keith  v.  Boston^  120  Mass.  already  sufficiently  drained  by  private 
108.  ditches  conducting  the  water  upon  low- 

*Clapp  V.  Hartford,  36  Conn.  66.  er  lands,  which  he  has  no  right  to  bur* 

^Cincinnati  v.  Honnigfort,  32  Ohio  L.  den  therewith  in  that  way,  is  benefited 
J.  32;  ThraXl  v.  Williamaport,  18  Pa.  by  the  construction  of  a  public  ditch 
Co.  Ct.  330;  Ford  v.  Toledo,  64  Ohio  St.  draining  such  lower  lands  so  as  to  make 
02,  69  N.  E.  779.  his  drainage  thereover  lawful,  and  may 

It  is  no  defense  to  an  action  brought  be  assessed  for  the  construction  thereof, 
to  recover  a  sewer  assessment  that  there  although  the  ditch  does  not  reach  his 
had  been  previously  constructed  in  the  land  or  receive  water  directly  there- 
street,  by  the  city,  at  its  own  expense,  a  from;  and,  in  estimating  such  benefits, 
tile  sefwer,  solely  for  the  drainage  of  the  viewers  may  take  inio  consideration 
stagnant  water  from  a  pond  into  a  tnmk  anything  increasing  the  market  value  of 
Hewer,  although  such  tile  sewer  is  of  the  land  by  reason  of  the  drain,  indud- 
sufificient  capacity  to  drain  abutting  lots,  ing  the  advantage  thereto  afforded  by 
under  a  statute  exempting  lots  from  as-  having  the  outlet  to  his  private  drains 
f^ssmcnt  for  local  drainage  or  sewerage  made  lawful,  and  a  release  from  liabil- 
where  already  provided  therewith,  as  ity  of  injunction  on  the  part  of  the 
nuch  statute  contemplates  a  sewer  in-  lower  landowners,  restraining  the  wrong- 
tended  and  used  exclusively  for  the  ful  discharge  thereon.  Culhertson  v. 
drainage  and  accommodation  of  the  lots.  Knight,  162  Ind.  121,  62  N.  E.  700. 
Toledo  use  of  Oatea  v.  Brown,  2  Ohio  N.  'DeKoven  v.  Lake  View,  129  111.  399, 
P.  46;  Toledo  use  of  Gates  v.  Kohn,  2  21  N.  E.  813. 
Ohio  N.  P.  47.  Under  a  statute  authorizing  the  as- 

*A.vondale  t.  Scudder,  12  Ohio  C.  C.  sessment  of  the  expense  of  a  sewer  on 
770;  Sargent  v.  New  Haven,  62  Conn,  every  person  "whose  real  estate  may  be 
611,  26  Atl.  1067.  benefited  thereby,"  property  may  be  as- 

Lots  are  not  to  be  deemed  already  sessed  which  connects  witli  a  sewer  for 
provided  with  drainage,  so  as  to  be  which  the  sewer  the  expense  of  which 
exempt  from  taxation  for  sewer  pur-  is  to  be  assessed  forms  an  outlet, 
poses,  because  they  reach  back  to  a  per-  where,  before  the  building  of  the  new 
manent  water  course,  which  will  take  sewer,  the  old  sewer  was  at  times 
their  surface  water,  where  drainage  choked  up  so  that  the  property  connect - 
other    than    surface    water    cannot    be  ed  with  it  was  flooded,  which  evil  wae^ 
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The  ovmer  of  lands  within  a  drainage  district  cannot  defeat  a  sec- 
ond assessment  necessary  to  complete  the  drainage  system  so  as  to 
drain  other  lands  in  the  district,  on  the  ground  that  his  lands  were 
drained  by  the  improvement  made  by  the  first  assessment,  and  there- 
fore did  not  need  further  drainage.**^  A  comer  lot  is  liable  to  assess- 
ment for  lateral  sewers,  under  a  statute  providing  that  the  cost  of 
•iuch  a  sewer  must  be  assessed  upon  the  owners  of  lots  fronting  on  the 
-treets  through  which  it  runs  in  proportion  to  the  benefit  received, 
not  exceeding  the  actual  benefit,  since  a  sewer  benefits  property  by 
drainage  of  the  street  as  well  as  by  direct  connection  with  it.^* 
A  statute  authorizing  a  sewer  assessment  on  adjacent  property  re- 
fers to  property  adjoining  the  sewer,  and  does  not  authorize  assess- 
ment of  land  on  a  cross  street  in  which  a  sewer  may  also  be  laid  at 
any  time,  although  the  property  is  benefited  by  the  sewer,  since  a 
private  drain  therefrom  empties  into  it*^ 

The  adeiiuacy  of  a  private  sewer,  for  the  purpose  of  exempting  its 
'»wner  from  assessment  for  the  expense  of  constructing  a  public  one, 
must  be  detennined  after  the  completion  of  the  public  one ;  and  where, 
in  constructing  the  public  sewer  in  a  highway,  the  private  one  was 
*  noountered,  rendering  it  necessary  to  cut  it,  it  was  no  longer  ade- 
«iuate.** 

174.  Who  may  be  included  in  drainage  district. —  When,  under  the 
procedure  of  a  particular  state,  drainage  is  done  by  districts  which 
are  small  political  subdivisions  of  the  state,  organized  to  carry  on  a 
particular  improvement,*  the  question  who  may  be  made  members  of 
the  districts  depends  upon  the  further  one  as  to  who  is  liable  for  the 
co6t  of  the  drainage.  The  creation  of  the  district  is  simply  a  con- 
venient way  of  putting  into  practice  the  principle  that  those  living 
within  the  area  within  which  an  improvement  is  needed  may,  if  the 
public  good  requires  it,  be  compelled  to  bear  the  burden  of  the  im- 
provement   The  segregation  of  this  section  from  the  common  mass 

^xMTMted    by     the    new    outlet    sewer,  a  tax  upon  any  territory  less  extensive 

Workman  r.  Worcester,  IIS  Mass.  168.  than  the  political  subdivision  of  which 

''Bri^ifs  V.  Union  Drainage  Diet.  2Vo.  it  is  a  part,  except  by  due  regard  to  the 

/.  140  lil.  53,  29  N.  £.  721.  special  benefits    accruing    to    those    on 

^People  ex  rel.  Taber  r.  Adams,  45  N.  whom  it  falls ;  and,  to  constitute  sucli 

Y.  8.  R.  270.  18  N.  Y.  Supp.  443;  Phila-  a    political    subdivision,    the    territory 

Helpkia    r.  Cadwallader,  3    Pa.  Co.  Ct.  must  be  invested  with  some,  at  leaitt,  of 

203.  the  general  governmental  and  adminis- 

'*Co/«ryii  T.  Tarhottom,  7  Pa.  Dist.  R.  trative  powers  and  functions,  aa  the  de- 

540.  A4irmed  in  43  W.  N.  C.  503.  sign   of   its  creation.     A  drainage  dis- 

^Sarg^ni   v.    Sew    Haven,    62    Conn,  trict  does  not  fall  within  such  category. 

511.  26  AtL  1059.  State,    Tjydeoker,   Prosecutor,  v.  Drain- 

*  In  New  Jerftey  it  has  been  held  that  age  d  Water  Oomrs.  41  N.  J.  L.  154. 

tke  Icgtslatttre  luu  no  power  to  impose  . 
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of  property,  and  treating  the  persons  residing  therein  by  themselves, 
does  not  violate  the  constitutional  provisions  as  to  uniformity  of  tax- 
ation, since  it  may  be  regarded  as  a  special  proceeding  where  the  land- 
owner is  required  to  pay  for  benefits  specially  conferred  upon   the 
land.^    The  size  of  the  district,  and  the  territory  to  be  included,  arc 
largely  matters  of  legislative  discretion,  although  the  bounds  must  bf* 
fixed  with  some  regard  to  the  common  interests.*'*     It  is  not  neces- 
sary that  all  the  territory  ultimately  drained  by  a  single  system  shall 
be  united  in  one  district,  but  the  various  parts  of  the  system  may  be 
created  independently  to  construct  the  portions  in  which  they  are 
specially  interested,  and  the  sections  may  eventually  be  combined 
into  one  whole.*     Any  benefit  to  be  derived  from,  or  interest  in,  the 
construction  of  the  drain,  is  sufficient  to  justify  the  inclusion  of  the 
property  in  the  district.^     And  land  which  was  not  originally  in- 
cluded may  be  added  to  it  when  the  owner  takes  the  benefit  of  the 
improvement.^     The  questions  growing  out  of  the  actual  levying  of 
the  tax  upon  the  property,  and  the  defenses  which  the  owner  has  be- 
cauBe  of  errors  in  proceedings,  or  erroneous  inclusion  or  exclusion  of 
land,  will  be  taken  up  in  a  subsequent  section.^ 

176.  Area  or  frontage  assessments. —  Under  the  strict  rule  that  as- 
sassments  must  be  based  on  benefits,  it  is  not  permissible  to  apportion 
the  assessment  according  to  the  area  or  frontage  of  the  property.  But 
the  recognition  of  districts  or  small  sections  of  country  as  drainage 
units,  the  property  in  which  is  all  benefited  by  the  improvement,  and 
which  ought  to  contribute  to  the  expense  of  the  drainage,  has  forced 
a  departure  from  the  strict  idea  that  assessment  must  be  based  on 
benefits.    In  such  cases  it  is  the  entire  district  which  is  benefited,  and 

*Kilgour  ▼.  Drainage  Cofnra.  Ill  111.  ready   constructed,  does   not  make  the 

842.  territory  drained  by  both  a  single  and 

The  common  council  of  a  city  have  a  distinct  district,  requiring  all  the  prop- 
right  to  designate  a  special  taxing  dis-  erty  therein  to  be  assessed  for  the  sewer 
trict  for  sewer  puxposes,  instead  of  levy-  last  conatruct.ed,  but  only  the  territory 
ing  the  tax  upon  the  whole  city  or  upon  drained  and  specially  benefited  by  the 
a  wider  district  within  which  the  inluU)-  construction  of  such  connecting  section 
itants  would  be  benefited  thereby  as  re-  or  extension  can  be  assessed  for  its  cost. 
gards  health,  since  the  construction  of  Atchison  r,  Prioe,  45  Kan.  296,  25  Pac. 
sewers  is  a  work  of  convenience  to  the  606. 

particular  locality  drained  by  them,  and       *State,  Henderson^  Prosecutor,  v.  Jer- 

may  be  undertaken   without  regard  to  aey  City,  41  N.  J.  L.  489. 
the  improvement  of  the  natural  surface       If  the  work  of  a  drainage  district  pro- 

©r  the  protection  of  health.     Warren  v.  tects  lands  from  overflow,  then  they  am 

Grand  Haven,  30  Mich.  24.  directly  beneflted,  and  may  be  annexed 

*Pauhen  v.  Portland,  149  U.  S.  30,  37  to     the    district,     fltreufer    v.    Willotr 

L.  ed.  037,  13  Sup.  Ct.  Rep.  760.  Creek  Drainage  Dist.  72  111.  App.  661. 

*The  fact  that  a  sewer  constructed  in       'Sec  post,  §  228. 
one  district  or  portion  of  a  city  connects       ^Post,  S  239  et  seq, 
with,  or  is  an  extension  of,  another  al- 


Digitized  by  VjOOQ IC 


I  175]  DRAINAGE.  939 

the  district  represents  the  public,  so  that  the  machinery  of  the  gov- 
ernment may  be  utilized  to  effect  the  drainage. 

When  the  attempt  is  made  to  apportion  the  tax  among  the  people 
of  the  district,  two  methods  of  procedure  are  found  available.  First, 
there  may  be  an  assessment  according  to  benefits.  This  is  not  re- 
garded as  a  form  of  taxation,  so  that  the  constitutional  provisions  as 
to  uniformity  do  not  apply.  The  assessment  merely  represents  the 
increased  value  conferred  upon  the  property  by  the  improvement^  and 
the  landowner  may  be  required  to  pay  for  the  improvement  to  the  ex- 
tent of  this  benefit.  Upon  this  theory  the  assessment  must  be  levied 
as  nearly  as  may  be  according  to  tlie  benefit  received.  But  another 
view  may  be  taken  of  the  matter.  Tlie  property  within  the  benefited 
mrem,  may  be  regarded  as  a  local  taxing  district,  upon  which  the  ex- 
pense of  the  improvement  may  be  imposed,  and  the  fund  raised  by 
a  tax  levied  upon  the  property.  As  said  in  Galesburg  v.  Searles,^  un- 
der the  statutes  of  Illinois,  a  municipal  corporation  may  pass  an  ordi- 
nance providing  for  the  construction  of  a  sewer  in  one  of  its  streets, 
the  cost  thereof  to  be  paid,  one  half  by  general  tax,  and  one  half  by 
special  taxation  to  be  levied  on  the  property  contiguous  to  the  im- 
provement in  proportion  to  the  benefits  accruing  to  the  respective  par- 
cels of  land  along  the  line  of  the  improvement  by  the  making  there- 
of; and  it  is  not  necessary  to  its  validity  that^  before  its  passage,  an 
examination  shall  have  been  made  of  such  property,  and  the  prob- 
able benefits  thereto  by  the  construction  of  the  sewer  have  been  de- 
termined to  be  one  half  the  cost  thereof,  since  special  taxation  does 
not  imply  special  benefit  or  any  benefit,  and  no  attention  need  be  paid 
thereto,  after  that  mode  of  taxation  is  adopted,  further  than  may  be 
paid  by  the  city  council  in  determining  which  particular  one  of  the 
several  modes  of  special  taxation  of  contiguous  property  open  to  them 
ahaU  be  resorted  to.  This  being  a  proceeding  by  special  taxation,  and 
not  by  special  assessment,  the  steps  required  to  be  taken  in  the  latter 
case  need  not  be  regarded. 

Under  this  view  the  principles  governing  taxation  generally  apply, 
and  under  the  constitutional  provisions  the  tax  must  be  uniform  upon 
the  property  in  the  district  Two  methods  of  reaching  this  result  are 
available;  one,  the  assessment  of  an  ad  valorem  tax  upon  all  the 
property ;  and  the  other  the  assessment  of  an  area  tax.  The  drainage 
improvement  is  usually  for  the  benefit  of  the  land  in  its  natural  state, 
without  regard  to  the  improvements  which  may  have  been  placed  on 
it,  and  is  of  no  benefit  to  the  personal  property  or  buildings  in  the 

'  114  Ul.  217,  29  N.  E.  SStt. 
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district  as  such.  To  reach  the  interest  which  is  most  clearly  affeeto<l 
by  the  improvement,  therefore,  the  tax  should  be  laid  upon  the  lan<l 
itself  according  to  area,  and  this  may  be  by  the  total  area  or  by  thi* 
frontage  upon  the  improvement. 

The  question  of  the  desirability  of  the  improvement  should  in  some 
way  be  left  to  the  inhabitants  of  the  district,  because  then,  unless  the 
improvement  will,  on  the  whole,  be  a  benefit,  it  will  not  be  made.  The 
excessive  burdens  in  most  cases  arise  where  the  duty  to  improve  is 
imposed  on  the  district  by  outside  influences,  and  results  not  so  mucli 
in  the  benefit  of  the  district,  as  in  that  of  the  general  public.  In  sucli 
cases  strict  equality  of  burden  is  not  so  just  as  a  burden  distributed 
according  to  benefits ;  but>  so  far  as  the  property  is  equally  benefited, 
there  is  no  objection  to  an  area  or  frontage  assessment. 

There  are  many  points  of  difference  between  an  area  or  frontage 
assessment  for  a  drainage  improvement,  and  for  a  street  paving  im- 
provement, and  the  objections  which  might  justly  be  urged  against 
the  latter  are  of  much  less  weight  against  the  former.    The  only  prop- 
erty which  is  likely  to  be  benefited  by  the  drainage  is  that  in  the  vi- 
cinity of  the  drainage  improvement,  so  that  the  entire  benefit  may  bo 
said  to  result  to  it,  and  tlie  increase  in  the  value  of  the  property  is 
usually  greatly  in  excess  of  the  cost  of  the  improvement;  while  in 
the   case   of   a   street   pavement   the    improvement   may   be   of   no 
actual    benefit    to    the    property    abutting    on    the    street,    and    be 
for    the    exclusive    convenience    of    merchants    or    property    own- 
ers  living   some    distance    away.      The   mere    paving   of   a    street 
does    not    necessarily    increase    the    value    of    the    property    abut- 
ting thereon,  since  the  street  accommodations  already  exist  and  may 
be  entirely  adequate  to  the  needs  of  the  abutting  property,  while  in 
the  case  of  the  drainage  improvement,  the  very  fact  that  the  improve- 
ment is  needed  shows  that  it  will  be  of  some  benefit,  at  least,  to  the 
property  drained  by  it.     The  courts  which  uphold  the  area  or  front- 
age assessment  for  the  most  part  do  so  on  some  theory  of  benefits  to 
the  individual  parcels  assessed  rather  than  upon  the  broader  ground 
of  uniformity  within  the  taxing  district.     The  superficial  area  of  the 
district  must,  of  course,  be  fixed  according  to  benefits,  because  no 
land  can  justly  be  included  within  the  district  imless  it  is  benefited ; 
but,  when  the  bounds  have  once  been  fixed,  the  district  as  a  whole 
may  be  required  to  meet  the  cost  of  the  improvement.^     Deference  to 
the  benefit  theory  has  led  the  Massachusetts  court  to  hold  that,  within 
the  district,  assessments  may,  as  a  mode  of  equitable  adjustment,  be 

*Re  lA>wden,  89  N.  Y.  548. 

Digitized  by  VjOOQIC 


)  1751  D11AIN\\GE.  941 

«\i\ided  into  three  classes, — "direct  benefit,  remote  benefit,  and  more 
n»mote  benefit*"'  And  to  reach  an  equitable  adjustment,  and,  at  the 
>ame  time,  make  use  of  a  system  of  apportionment  which  shall  not  be 
so  cumbersome  as  to  be  self-destructive,  it  may  be  necessary  to  com- 
bine the  benefit  assessment  with  the  area  assessment.  It  may  be 
argued  that,  if  the  area  or  frontage  assessment  is  to  be  upheld,  the  con- 
.-titutional  requirements  of  uniformity  of  taxation  will  require  that 
the  tax  be  uniform  within  the  district ;  and  if  the  tax  is  to  be  upheld 
on  the  theory  of  benefit,  then  the  frontage  or  area  assessment  cannot 
be  upheld  unless  it  can  be  shown  that  such  a  method  of  assessment  is 
in  proportion  to  the  benefit  But  the  making  of  assessments  for  local 
improvements  is  different  from  the  exercise  of  the  power  of  taxation 
^renerally.  The  taxing  power  may  be  exercised  to  secure  necessary 
tlrainage,  and  the  tax  may  be  levied  on  the  particular  locality  upon 
which  the  burden  should  rest  It  may  be  made  uniform  on  all  land 
throughout  the  district  But  such  proceeding  will  result  in  needless 
hardship.  A  tract  of  land  most  of  which  lies  so  as  to  be  comparative- 
ly well-drained,  but  which  is  sufficiently  in  need  of  additional  drain- 
age to  be  equitably  included  in  the  district,  should  not  be  assessed 
at  the  same  rate  as  a  tract  which  lies  completely  under  water.  So 
land  which  is  benefited  by  the  laying  of  a  sewer  in  a  street  only  so  far 
a^  the  street  is  drained  and  put  in  better  condition  should  not  be  as- 
sessed equally  with  a  lot  abutting  on  the  street  in  such  a  way  as  to  be 
able  to  drain  into  the  sewer.  The  theory  of  assessment  according  to 
l)enefit  may  therefore  be  employed  to  classify  the  property  within  the 
district,  and  the  rule  requiring  uniformity  of  taxation  to  fix  a  uni- 
form tax  upon  property  of  the  same  class.*    In  any  consideration  of 

H^oUins  ▼.  Holyokc,  146  Mass.  298,  16  Strikehard,  23  Misc.  21,  61  N.  Y.  Siipp. 
X.  E.  908.  309. 

*  A  municipal  corporation  having  atat-  That  assessors  in  imposing  a  sewer  as- 
Qtory  authority  to  construct  sewers  by  sessment  adopted  a  uniform  sum  per  foot 
special  asBcssment  may  prescribe  the  front  on  one  street  and  a  different  and 
rule  of  apportionment  thereof,  having  imiform  one  on  other  streets  does  not 
rvfercDOe  to  the  special  benefits  accru*  rai»e  a  presumption  that  the  officers 
ing  to  the  abutting  property  by  reason  failed  to  make  the  assessment  according 
of  the  improvement,  so  as  to  secure  an  to  the  ratio  of  benefit  which  in  their 
■BiwiwiiiMiit  in  proportion  to  those  bene-  judgment  resulted  to  the  premises  as- 
fits,  aa  nearlv  as  practicable.  Pueblo  v.  soused  from  the  improvement.  Denise  v. 
RobinMon,  12*  Colo.  593,  21  Pac  899.  Fairport,  11  Misc.  199,  32  N.  Y.  Supp. 

A  lewer  as^tessment  is  not  invalid  be-  97 ;  McKee  Jtond  d  Improv.  Co.  v.  TV't7- 
caose  ooe  of  two  tracts  of  land  equally  Iwrna,  63  App.  Div.  653,  71  N.  Y.  Supp. 
diitant  from  the  sewer  is  assessed  much    1141. 

higher  than  the  other,  where  the  former  A  scheme  for  the  assessment  of  the 
tnct  is  situated  on  the  more  desirable  cost  of  a  trunk  sewer  is  not  unconstitu- 
vtreet,  and  the  cost  of  constructing  lat-  tional  from  the  fact  that  it  provides  for 
erals  therefrom  to  the  sewer  will  be  the  assessment  upon  property  abutting 
modi  leas  than  in  the  case  of  the  second  on  the  sewer  to  the  full  extent  of  bene- 
tract.    MeKee  Land  d    Improv,   Co.    v.   fits  imparted  to  it,  and  the  remainder 
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the  cases  bearing  on  the  validity  of  area  assos.^nient*^,  the  principle 
upon  wliich  tlie  court  is  proccciling  must  be  kept  in  mind,  for  any 
reasoning  based  on  the  benefit  theory  will  be  inapplicable  to  a  case 
proceeding  on  the  assessment-district  theory,  and,  although  the  courts 
have  tried  to  reach  the  same  result  and  upliold  the  area  method  of  as- 
sessment, a  too  strict  adherence  to  the  benefit  theory  in  some  cases 
has  prevented  a  uniformity  in  the  reasoning,  an<l  has  led  to  some  de- 
cisions which  cannot  be  upheld  on  principle.  I'nder  the  benefit  the- 
ory it  has  been  held  that  it  is  not  a  good  objection  to  a  sewer  assess- 
ment that  it  is  laid  on  the  lots  according  to  linear  measurement,  if 
such  is  a  mere  basis  of  arriving  at  benefits,  when  naught  appears  to 
show  that  the  lots  were  not  of  similar  size  and  characteristics,  and  if 
the  property  on  the  line  is  specially  benefited  to  the  extent  of  the  cost 
of  the  improvement* 


upon  property  on  laterals,  so  that  the 
assessment  of  tlie  property  on  the  sewer 
may  be  greater  in  proportion  than  that 
upon  the  laterals.  Htate^  Central  New 
Jersey  Land  d  Improv.  Co.,  Prosecutor, 
V.  Bayonne,  56  N.  J.  L.  297,  28  Atl.  713. 

In  assessing  the  cost  of  a  sewer,  one 
section  of  which  was  excavated  through 
rock,  the  cost  of  the  rock  excavation 
should  not  be  assessed  upon  the  property 
between  the  rock  and  the  outlet  to  the 
same  extent  as  upon  that  above  the  rock. 
Vreeland  v.  Bayonne,  68  N.  J.  L.  126, 
32  Atl.  68. 

A  statute  which  provides  that  all  such 
asses8n)ent.s  shall  be  made  upon  all  es- 
tates abutting  upon  that  portion  of  any 
street  or  highway  in  which  any  sewer 
has  been,  or  may  be  constnicted,  at  the 
rate  of  60  cents  for  each  front  foot  of 
such  estates  upon  such  street  or  high- 
way, and  1  cent  for  each  square  foot  of 
such  estates  Ijctween  such  street  or 
highway  and  a  line  not  exceeding  150 
feet  distant  from  and  parallel  with  the 
line  of  such  street  or  highway ;  provided, 
however,  that  where  any  estate  is  situ- 
ated between  two  streets  or  highways, 
the  area  upon  which  such  assessment  of 
one  cent  per  square  foot  is  made  shall 
not  extend  to  more  than  one  half  the 
distance  between  such  street*  or  high- 
ways, and  provided,  also,  that  where 
any  estate  is  situated  at  the  corner  of 
two  streets  or  highways,  or  otherwise 
so  situated  as  to  be  asspssed  for  the  ex- 
pense of  making  a  sewer  in  one  of  sucli 
streets  or  highways,  that  portion  of  such 
estate  assessed  for  a  sewer  in  one  of 
such  streets  or  highways  shall  not  be 
liable  to  be  assessed  upon  its  area  for 


the  cost  of  constructing  a  sewer  in  the 
other  of  such  streets  or  highways,  but 
only  for  its  frontage  upon  such  street, — 
is  not  in  conilict  with  a  constitutional 
provision  that  "the  bui-dens  of  the  state 
ought  to  be  fairly  distributed,"  when  ap- 
plied in  the  compact  part  of  a  city,  on 
the  giound  that  such  a  mode  of  assess- 
ment is  unequal  and  unfair.  Cleveland 
V.  Tripp,  13  R.  I.  50;  Bishop  v.  Tripp, 
15  R.  1.  466.  8  Atl.  692. 

'^Sinfc,  McKevitt,  Proscctitor,  v.  Ho- 
bokcn,  45  N.  J.  L.  482:  English  v.  Wil- 
rninfjton,  2  Marv.  (Del.)  63,  37  Atl. 
158;  Brown  v.  Keener,  74  N.  C.  714. 

An  assessment  for  a  trunk  sewer, 
made  at  an  unvaiying  rate  per  square 
foot,  is  consistent  with  a  charter  provi- 
sion requiring  an  assessment  based  on 
benefits,  where  it  was  levied  by  the  as- 
sessors in  good  faith,  after  careful  con- 
sideration. People  ex  rel.  Albright  v. 
Buffalo,  52  N.  Y.  Supp.  689. 

When  the  rule  of  assessment  for  the 
construction  of  a  permanent  public  im- 
provement, such  as  a  sewer,  is  accord- 
ing to  benefits  conferred,  the  foot  front- 
age rule  is  the  most  equitable  to  be  de- 
vised, since  every  portion  of  the  abutting 
property  has  the  equal  right  and  oppor- 
tunity to  use  the  sewer.  "I  can  con- 
ceive of  no  fairer  measure  of  benefits 
held  out  to  the  abutting  owners,  and  no 
fairer  rule  by  which  to  apportion  the 
burden  of  construction.  Ithaca  v.  Bah- 
coek,  72  App.  Div.  260,  76  N.  Y.  Supp. 
49. 

The  fact  that  commissioners,  in  as- 
sessing contiguous  lots  for  the  construc- 
tion of  a  sewer,  assessed  against  each 
lot  the  exact  cost  of  the  improvement 
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That  doctrine  merely  holds  that  the  area  assessment  is  valid  so  far 
and  only  so  far  as  it  represents  benefits,  and  courts  which  have  at- 
tempted to  apply  that  theory  have  held  that  if  the  area  assessment 
is  nut  according  to  benefits  it  cannot  be  upheld.^  But  the  doctrine 
is  impracticable,  and  the  later  and  better  considered  cases  have  aban- 
•  Kined  the  benefit  theory  except  so  far  as  the  question  of  incorporating 
ihe  property  in  the  district  is  concerned,  and  held  that  all  the  prop- 
erty in  the  district  may  be  assessed  by  a  uniform  frontage  ''^  or  area  ^ 
ji.'-sessment.  If  the  drainage  v/as  necessary,  and  was  properly  done, 
the  cost  will  not  exceed  the  benefit,  and  the  fact. that  it  does  so  may 
be  taken  into  considerali<m  on  tlie  question  of  the  validity  of  the  pro- 
ceedings; but  where  the  proceedings  are  properly  imdertaken  and 
carried  out  there  is  no  objection  t4>  the  area  method  of  assessment. 
Constitutional  provisions  requiring  t^ixation  according  to  value  do 

in  front  of  the  same,  or  that  the  same  is  which  includes  lots  remote  from  the 
in  exact  proportion  to  the  frontage,  will  sewer,  nccording  to  superficiaJ  area,  and 
not.  of  itself  vitiate  the  assessment,  if  irresjxctive  of  benefits,  is  unlawful. 
*Iie  special  benefits  are  equal  to  the  cost  Thomas  v.  Gain^  35  Mich.  155,  24  Am. 
.ind  in  proportion  to  the  frontage,  al-   Rep.  535. 

*hou;;h  a  special  assessment  made  on  ^Minneapolis  d  8t.  L.  R.  Co.  v.  Lind- 
ihe  Imsij9  of  frontage  alone,  and  without  quUt  (Iowa)  03  N.  W.  103;  Ruther- 
regard  to  special  benefits,  would  be  in-  ford  v.  Hamilton,  97  Mo.  543,  11  S.  W. 
valid.  Walker  v.  Aurora,  140  111.  402,  249;  State,  Central  New  Jersey  Land  d 
29  S.  E.  741.  Improv.  Co.,  Prosecutor,  v.  Bayonne,  66 

Tlie   fact  that   the  commissioners.  In  N.  J.  L.  297,    28    Atl.  713;    DeWitt   v. 

heir  report  of  the  amount  of  assess-  Elizabeth,  56  N.  J.  L.  119,  27  Atl.  801: 
Mients  levied  againnt  the  contiguous  People  ex  rel.  Scott  v.  Pitt,  64  App.  Div. 
property  for  the  construction  of  a  sewer,  316,  72  N.  Y.  Supp.  191 ;  Keese  v.  Den- 
ifave  the  frontaiye  of  the  lots  upon  the  ver,  10  Colo.  112.  15  Pac.  825;  Pueblo  v. 
street,  or  thnt  they  assesHed  against  each  Robinson,  12  Colo.  593,  21  Pac.  899. 
lot  the  exact  co^t  of  the  sewer  in  front  The  legislature  may  impose  upon 
of  the  same,  will  not,  of  itself,  vitiate  property  fronting  upon,  or  connecting 
the  as«M»s<ment,  where  it  appears  that  with,  a  sewer  improvement,  an  assess- 
they  determined  that  the  benefit  to  each  ment  of  a  fixed  sum  per  linear  foot, 
lot  was  equal  to  the  cost  of  the  sewer  without  giving  any  hearing  as  to  thv 
in  front  thereof,  although  such  assess-  justice  of  such  rule  of  apportionment. 
ment  would  be  void  if  tl^  had  assessed  People  ex  rel.  Scott  v.  Pitt,  169  N.  Y. 
ihe  cost  of  the  improvement  according  521,  68  L.  K.  A.  372,  62  N.  E.  662. 
to  the  frontage  without  finding  that  the  Stat.  1867,  chap.  106,  providing  for 
•special  benelit»  are  in  that  proportion,  the  construction  of  sewers,  the  expense 
Springfield  v.  Sale,  127  111.  359,  20  N.  thereof  to  be  met  by  the  mayor  and 
K.  80.  aldermen  assessing  the  real  estate  along 

^People  ex  rel.  Parker  v.  Jefferson  the  line  of  the  sewers  and  some  other 
County  Ct.  55  N.  Y.  604;  Lee  v.  Ruggles,  specially  benefited  land  its  proportionate 
<S2  111.  427.  .share  of  the  expense,  is  not  unconstitu- 

A  uniform  assessment  arbitrarily  im-  tional  on  the  ground  that  it  authorizes 
posed  by  the  lot  on  all  property  affected  an  assessment  exceeding  the  benefit  re- 
in the  same  way  by  the  construction  of  ceived  by  the  estate  assessed.  Smith  v. 
A  sewer  will  not  be  sustained  if  the  ad-  Worcester,  182  Mass.  232,  65  N.  E.  40. 
vantages  to  the  land  vary.  State,  Pre-  *Heman  v.  Allen,  166  Mo.  634.  57  S. 
vert,  I*rosecutor,  v.  Bayonne,  63  N.  J.  L.  W.  559,  Affirmed  in  181  U.  S.  402,  21 
202,  42  Atl.  773.  Sup.  Ct.  Rep.  645,  45  L.  ed.  922;  Gillette 

A  sewer  si«5H<»?«ftment  apportioned  upon    v.  Dev.ver,  21  Fed.  822;  St.  Joseph  use 
property  within  the  assessment  district,  of  Gibson  v.  Farrell,  106  Mo.  437. 
Vol.  II.— Waters,  60. 
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not  apply  to  such  proceedings.®  If  the  property  is  included  in  the 
district  its  owner  cannot  object  to  the  assessment  on  the  ground  that 
the  property  is  not  benefited,  even  if  the  property  was  already  pro- 
vided with  sewerage.  Such  questions  must  be  raised  in  the  proceed- 
ings for  the  organization  of  the  district  and  the  inclusion  or  exclusion 
of  property,  and  cannot  be  raised  to  defeat  an  assessment  after  the 
district  is  organized.*^  On  the  theory  that  the  landowner,  in  becom- 
ing a  member  of  the  government  organization,  agrees  to  contribute  to 
the  expense  of  necessary  drainage,  he  may  be  required  to  contribute 
at  times  in  excess  of  the  actual  benefit  retuimed  to  him  through  the 
particular  improvement,  his  recompense  being  made  to  him  in  the  ad- 
vantages secured  by  the  general  operation  of  the  government  But 
any  assessment  which  greatly  exceeds  the  visible  benefits  raises  a 
strong  presumption  that  the  improvement  was  unnecessary,  or  that 
the  burden  was  unjustly  distributed.  And  in  case  the  assessment  con- 
fiscates the  property,  as  sometimes  happens,  there  is  no  excuse  which 
can  be  considered  for  a  moment.  Any  system  of  assessments  which 
must  be  adjusted  by  human  agency  is  liable  to  work  injustice  in  in- 
dividual instances,**  but  if  the  injustice  is  general  and  widely  dis- 
tributed it  is  very  strong  evidence  that  the  particular  improvement 
for  which  the  assessment  is  laid  was  entered  upon  not  for  the  benefit 
of  the  local  district  upon  which  the  burden  is  cast,  but  for  some  larger 

^Creamer  v.  Allen,  3  Mo.  App.  545;  the  new  sewer,  under  a  statute  author- 
Sxcain  v.  Fulmer,  136  Ind.  8,  34  N.  E.  izing  the  whole  cost  of  local  sewers  to  be 
039.  assessed  on  abutting  property  in  propor- 

An  assessment  for  conatniction  of  a  tion  to  area.  Under  this  statute  the  as- 
sewer  is  to  be  made  upon  the  land  ac-  sessment  is  not  placed  on  the  basis  of 
cording  to  its  value  exclusive  of  build-  special  benefits,  and  the  courts  can  af- 
ings;  and  the  relative  benefit  which  each  ford  no  remedy  for  hardships  imposed 
estate  on  the  line  of  the  sewer  may  re-  by  what  amounts  to  a  double  assess- 
ceive  is  immaterial.  Snow  v.  Fitchhurg,  ment.  Cohum  v.  Boasert,  13  Ind.  App. 
136  Mass.  183,  369,  40  N.  E.  281. 

But  in  New  Jersey  it  is  held  that  a  Payne  v.  South  Springfield,  161  111. 
sewer  tax  levied  according  to  a  percent-  286,  44  N.  E.  105. 

age  of  the  cost  of  construction  upon  the  Unless  the  municipal  officers  abused 
liTipal  frontage  of  lots  past  which  it  runs  their  discretion  in  determining  that  the 
if*  invalid,  because,  regarded  as  an  ordi-  second  .sewer  was  a  necessity.  Byram  ▼. 
nary  property  tax,  it  conflicts  with  a  con-  Foley,  17  Ind.  App.  629,  47  N.  E.  361. 
atitutional  requirement  that  assessments  When  it  is  within  the  judicial  discre- 
be  according  to  the  true  value ;  and  con-  tion  of  the  assessors  of  a  sewer  tax  to 
sidered  as  a  special  assessment,  it  is  not  adopt  the  foot-frontage  rule  of  appor- 
imposed  for  and  within  the  limits  of  tionment,  the  moat  that  can  be  said 
flpecial  benefits  conferred  by  the  im-  against  it  on  the  ground  that  it  worked 
provement.  State,  Reynolds,  Prosecutor,  inequitably  in  some  cases  is  that  it  was 
V.  Paterson,  48  N.  J.  L.  435,  5  Atl.  896.  an  error  of  judgment     Ithaca  T.  Bo6- 

**  It  is  no  defense  to  an  assessment  for  cock,  72  App.  Div.  260,  76  N.  Y. 
a  local  sewer  that  an  abutting  lot  had  Supp.  49. 

adequate  drainage  from  a  sewer  in  the  "Tlie  law  requires  no  more  than  a^ 
allev  in  the  rear,  also  one  on  a  side  proximate  equality  in  the  making  of 
street,  for  both  of  which  it  had  been  as-  sewer  assessments.  Grimtnell  v.  Dee 
sessed.  and  will  receive  no  benefit  from   Afoines,  57  Iowa,  144,  10  N.  W.  330. 
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area  which  should  be  made  a  portion  of  the  taxing  district  before 
the  assesismeut  can  be  upheld.  One  citizen  cannot  be  taxed  for  the 
benefit  of  another.' ^  And  if  the  public  authorities  attempt  to  con- 
struct an  improvement  for  the  benefit  of  a  large  portion  of  the  com- 
munity, and  compel  a  small  portion  to  pay  for  it,  the  proceeding  is 
void,  and  should  be  set  aside. '^  The  statutes  may  determine  the 
method  of  assessment,  and  if  they  require  an  assessment  according  to 
benefits,  an  area  assessment  cannot  be  upheld  unless  it  is  shown  to 
be  according  to  benefits.**  If  the  requirement  is  that  the  cost  be  as- 
sessed "equitably  and  ratably,"  an  assessment  upon  property  situated 
at  a  distance  from  the  improvement,  and  which  is  not  shown  to  be 
benefited,  will  not  be  set  aside,  merely  because  of  those  facts.^**  Un- 
der a  statute  providing  that  in  no  case  shall  any  tract  of  land  be  as- 
sessed in  a  greater  amount  than  its  proportionate  share  of  the  ex- 
pense of  constructing  a  drain,  it  is  error  to  assess  the  whole  of  the  ex- 
pense of  making  a  drain  and  the  costs  of  the  proceeding  upon  one 
tract  of  land,  leaving  another  benefited  by  such  drain  not  charged 
with  its  proportionate  share.**     A  statute  providing  for  the  assess- 

**  Failure  to  amess  all  the  lands  that  portion  to  the  frontage  on  a  street  raises 
should  be  assessed  for  the  construction  a  strong  inference  that  the  requirement 
of  a  drain  renders  such  assessment  in-  of  the  ordinance  that  the  assessment  be 
valid.  .Verifw  d  O.  C.  Ttop.  Draining  Co,  in  proportion  to  the  benefit  has  not  been 
y.  Alkire.  36  Ind.  189.  complied  with.    Warren  v.  Grand  Haven, 

"HVcd  V.  Boston,  172  Mass.  28,  42  L.    30  Mich.  24. 
R.  A-  642,  61  N.  E.  204.  tTnder  a  charier  of  a  municipality  re- 

A  statute  requiring  the  cost  of  a  sewer  quiring  that  the  expense  of  construct- 
to  be  laid  upon  abutting  property  ac-  ing  a  sewer  be  assessed  on  the  owners  of 
cording  to  the  lineal  measurement  of  the  property  specially  benefited,  the  quantity 
property  upon  the  sewer  is  void  so  far  and  the  value  of  the  land  owned  by  eacii 
R»  it  applies  to  proi>erty  located  at  an  person,  together  with  the  needs  of  the 
angle  in  the  sewer  so  that  it  is  liable  to  property,  should  be  considered  in  deter- 
asneasment  for  both  its  width  and  mining  the  amount  of  benefit  oonferrexl 
length,  where  it  receives  but  slight  ad-  by  the  improvement,  and  a  by-law  of  tlie 
«Utiona]  benefit  from  the  turn  in  the  municipality  providing  for  the  assess- 
newer.  Dexter  v.  Boston,  176  Mass.  ment  of  owners  of  land  fronting  on  the 
247,  79  Am.  St.  Rep.  306,  67  N.  E.  379.    sewer  in   proportion  to  the  number  of 

This  principle  is  violated  by  a  Penn-  feet  front  owned  by  each  is  not  reason- 
ttvlvania  ease  which  held  that  an  assess-  able  or  fair,  and  will  not  be  followed  by 
ment  siooording  to  frontage  may  be  made  the  court  in  reviewing  the  assessment. 
on  property  abutting  on  a  street  Clapp  v.  Hartford,  35  Conn.  66. 
throiigh  which  a  culvert  is  constructed  But  under  authority  to  levy  the  ex- 
to  carry  the  water  of  a  stream  which  pense  of  constructing  a  drainage  ditch 
has  been  adopted  for  drainage  purposes,  as  a  tax  "upon  such  property  as  they 
although  no  benefit  results  to  the  prop-  shall  determine  is  especially  benefited 
erty  assessed  because  it  does  not  drain  thereby.*'  a  municipal  corporation  may 
into  the  stream.  The  char^  is  a  tax  or  levy  the  said  expenses  pro  rata  as  to 
aases«ment  which  the  city  is  empowered  area  upon  an  "improvement  district" 
to  make.  Philadelphia  v.  Lips,  4  Phila.  eonipof^ed  of  benefited  lands.  Minnesota 
150.  d  M.  Land  rf  Improv.  Co.  v.  Billings,  50 

^•Reclamation  Dist.  No.  108  v.  Hagar,   C.  C.  A.  70,  111  Fed.  972. 
6  Sawy.  .567.  4   Fed.   366:   ReKlock,  30        ^^tiprinqfield   v.    Gay,    12   Allen,   612: 
4pn  Dir.  24,  51  N.  Y.  Supp.  897.  Goodrich  v.  Minonk,  62  111.  121. 

A  sewer  tax  assessed  strictly  in  pro-       ^HUlkerson  v.  8oott,  76  111.  509. 
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ment  of  taxes  for  the  construction  of  a  gutter  upon  property  fronting 
on  the  highway  does  not  require  an  assessment  of  all  the  property 
fronting  on  the  highway,  if  the  gutter  is  constructed  only  in  front 
of  a  part  of  the  property.^*^  A  by-law  imposing  a  uniform  rate  for 
draining  into  the  common  sewers  of  a  city  of  a  certain  amoimt  per 
foot  frontage,  to  be  charged  upon  the  proprietx>rs  of  real  property  for 
each  and  every  foot  frontage  of  property  draining  into  such  sewers,  is 
invalid,  as  being  an  arbitrary  rate  not  taxed  in  proportion  to  the  as- 
sessed value  of  property,  as  required  by  statute.^**  For  the  purpose 
of  determining  the  area  of  property  to  be  assessed,  vacant  property 
may  be  treated  as  one  tract,  although  it  has  been  subdivided  into 
lots.i» 

176.  Bight  to  meet  expense  of  drainage  by  public  tax. —  In  the  ab- 
sence of  any  constitutional  provision  prohibiting  the  state  from  en- 
tering upon  works  of  internal  improvement  there  is  no  reason  why  the 
expense  of  drainage  should  not  be  met  by  general  taxation.  There 
may  be  cases  in  which  the  necessity  for  drainage  affects  such  a  wide 
stretch  of  country,  and  involves  the  welfare  of  such  a  large  portion 
of  the  population  of  the  state,  as  to  make  the  improvement  one  which 
should  be  met  by  a  general  state  tax.  So  it  may  be  that  the  drainage 
affects  a  whole  county  or  municipal  corporation ;  and  in  such  cases 
the  cost  may  be  raised  by  a  general  tax  upon  the  government  di- 
vision to  be  benefited.*  A  recommendation  by  the  village  board  of 
health  that  sewers  be  constructed  does  not  authorize  the  village  au- 
thorities to  pay  for  their  construction  out  of  the  village  treasury  in- 
stead of  by  assessment  upon  the  property  benefited  in  the  manner 
provided  by  law.^ 

The  imposition  of  a  general  tax  upon  the  inhabitants  of  a  city  for 
the  construction  of  a  sewer  cannot  be  upheld  by  reason  of  the  inher- 
ent power  of  a  city  to  impose  taxation  for  the  preservation  of  the 

"Kendig  v.  Knight,  60  Iowa,  29,  14  N.  authority  to  divide  the  city  into  sewer- 

W.  78.  age  districts  in  such  manner  as  the  ooun- 

**Aldwell  V.  Toronto,  7  U.  C.  C.  P.  104.  cil   may   determine  may  constitute   the 

"BtaAop  V.  Tripp f  15  R.  I.  406,  8  Atl.  whole  municipality  one  district.    Qrim- 

692.  mell  v.  Des  Moines,  57  Iowa,  144,  10  N. 

^Tide-Water    Co.  v.  Coster,  18    N.  J.  W.  330. 

Eq.  518,  90  Am.  Dec.  634;  Johnson  v.  Where  the  cost  of  lateral  sewers  haa 

Duer,  115  Mo.  371,  21  S.  W.  800.  been  assessed  to  abutting  property,  but 

The     legislature      may      appropriate  the  main  arteries  have  been  constructed 

money  from  the  state  treasury  to  aid  in  at  the  expense  of   the    city,  a    plan    to 

paying  the  cost  of  providing  a  system  construct  other  sewers  by  a  special  tax 

tor    sewage   disposal,   embracing   in   its  upon  the  city  at  large  is  not  inequitable, 

benefits  a  number  of  cities,  towns,  and  a  (iruneicald  v.  Cedar  Rapids   (Iowa)    91 

large     population.     Re    Kingman,    153  N.  W.  1059. 

Mass.  666,  12  L.  R.  A.  417,  27  N.  E.  778.  ^Re  Plattsburgh  Taxpayers,  27    App. 

A  municipal    corporation    which    has  Div.  353,  50  N.  Y.  Supp.  356. 
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public  bealth  or  safety,  but  such  power,  if  it  exists,  must  be  derived 
from  its  charter.^  But  if  the  improvement  is  strictly  of  local  benefit, 
the  expense  should  be  borne  by  the  parties  interested,  and  not  im- 
posed upon  the  property  at  large.*  There  is  no  objection,  however, 
to  the  levying  of  a  general  tax  upon  the  inhabitants  of  a  municipal 
subdivision  to  meet  the  expense  of  a  drainage  improvement  which 
will  benefit  the  whole  community.'  Whether  the  tax  should  be  a 
general  or  local  one  is.  in  most  cases,  determined  by  the  language  of 
the  statute.*  The  members  of  a  drainage  district  may  be  assessed  for 
the  benefit  conferred  by  the  construction  of  an  outlet  in  another  dis- 
trict.^ And  a  highway  district  may  be  assessed  for  the  benefit  of  a 
•Irainage  district  f  and  townships  may  be  assessed  for  benefits  to  their 
hi^ways,*  The  legislature  has  authority  to  provide  that-  school 
lands  benefited  by  the  construction  of  drainage  ditches  shall  be  taken 
into  oonsideration  in  apportioning  the  cost  of  the  improvements.^" 
The  oost  of  necessary  bridges  across  drainage  ditches  may  be  im- 
j>«^sed  by  statute  upon  either  the  drainage  or  liie  road  district** 
177.  The  land  is  liable  for  the  aasessment. —  An    assessment    for    a 

'Byrne  ▼.  Covington,  15  Ky.  L.  Rep.  the  benefit  thus  reoeived,    towards   the 

33,  21  S.  W.  1050.  cost  of  such  drainage.    Colfaa  Hightcay 

*D<MiC90H  T.  Aurelius    Ttop.  49    Mich.  Comra.  v.  East  Lake  Fork  Special  Drain- 

♦79,  13  N.  W.  824.  age  Diet,  127  111.  681,  21  N.  E.  206. 

*Byme  v.  Covington,  16  Ky.  K  Rep.  ^Orimes  v.  Coe,  102  Ind.  406,  1  N.  E. 

•a.  21  8.  W.  lOdO.  736;  Young  v.  Welle,  97  Ind.  410;  State 

Local  assessments  for  the  purpose  of  ex  rel.  Horrall  v.  Thompeon,    109    Ind. 

•^onstmcting    a    public    ditch    are  not  633,  10  N.  E.  305. 

••taxes'*  within  the  meaning  of  a  oonsti-  "'State  ex  rel.  Latimer  ▼.  Henry,  28 

i.itional  provision  that  ''the  ^neral  as-  Wash.  38,  68  Pac.  368. 

^tmiblT  may  delegate  the  taxing  power,  ^Heffner  v.  Cass  d  Morgan  Counties, 

^rith  the  necessary  restrictions,  to  the  193  III.  439,  68  L.  R.  A.  353,  62  N.  E. 

•state's  subordinate  political  and  munici-  201 ;  Union  Drainage  Diet,  v.  O'Reilly, 

pAl  eorporations,  to  the  extent  of  provid-  132  HI.  631,  24  N.  E.  426,  Affirming  34 

ing    for   their    existence,    maintenance.  111.  App.  298. 

.and  well-being,  but  no  further."    Crihbs  A  drainage  commissioner  cannot,  by 

V,  Benedict,  64  Ark.  555,  44  8.  W.  707.  mandamus,  compel  the  board  of  county 

*Bccon  ▼.  Nanny,  28  N.  Y.  S.  R.  391,7  commissioners  or  township  trustees  to 

K.  T.  Sopp.  804.  remove  bridges  over  a  stream  in  order 

^Drainage  Comrs.  ▼.  Drainage  Comrs.  that  a  contractor  may  use  his  dredging 

0\  ni.  App.  241.  boat  on  such  stream  in  constructing  a 

'Heffner  r.  Cass  d   Morgan   Counties,  drain,  in  the  absence  of  any  statu toiy 

193  111.  439,  58  L.  R.  A.  353,  62  N.  E.  authorily  requiring  them  to  do  so.  State 

201.  ew  rel,  Fadley  v.  Henry  County,  157  Ind. 

So,  where  the  drainage  of  swampy  or  96,  60  N.  E.  939. 
marshy  ground  will  improve  a  highway  In  New  York  it  is  the  duty  of  oom- 
otrer  the  same,  and  the  public  will  be  missioners  acting  under  the  drainage 
benefited  thereby,  a  drainage  district  in-  act,  who,  in  the  courw  of  the  work,  have 
duding  such  a'  hi^^wny  will  be  doing  carried  a  ditch  or  channel  across  a  high- 
that  whidi  it  was  the  duty  of  the  high-  way,  to  restore  the  highway  to  its  form- 
way  district  to  do.  and  it  imposes  no  er  state  of  usefulness  by  the  erection  of 
burden  npon  the  latter  that  it  shall  be  a  suitable  bridge.  Coneu)ango  v.  Shaw, 
required  to  contribute,  in  proportion  to  48  N.  Y.  Supp.  1. 
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drainage  improvement  so  far  partakes  of  the  character  of  a  tax  that 
it  may  be  levied  on  the  land  in  the  absence  of  a  statute  forbidding 
such  proceeding.*  And  the  assessment  is  strictly  in  rem,  and  the  lien 
on  the  land  does  not  render  the  landowner  personally  liable  for  it.s 
amount  unless  the  statute  makes  him  so.^  And  as  such  lien  it  fol- 
lows the  land  in  the  hands  of  grantees  and  mortgagees,  and  the  right 
to  make  the  assessment  takes  precedence  of  mortgage  liens.* 

A  purchaser  of  land,  during  the  pendency  of  a  petition  for  drain- 
age, from  a  grantor  who  is  named  in  the  petition  and  has  notice 
thereof,  is  boimd  by  the  proceedings  to  the  same  extent  as  though  he 
had  held  the  legal  title  when  the  petition  was  filed,  and  had  been 
named  therein  and  notified,  under  a  statute  making  such  an  assess- 
ment a.  lien  from  the  date  of  the  filing  of  the  petition.* 

A  lien  will  not  be  given  priority  over  existing  mortgages  unless  the 
statute  so  provides,^  The  drainage  benefits  the  owner  of  the  land, 
and  should  be  borne  by  him  rather  than  by  the  tenant*  As  between 
life  tenant  and  remainderman,  the  assessment  should  be  borne  by  the 
latter.^ 

178.  Exemptions. —  A  drainage  district  cannot  tax  state  property 
lying  within  its  limits  for  the  improvement  unless  it  is  expressly  au- 
thorized to  do  so  by  statute.*  But  an  assessment  for  a  drain  is  not 
within  a  general  exemption  from  taxation.^  The  terms  of  the  stat- 
utory exemption  may,  however,  be  such  as  to  indicate  an  intention 
to  exempt  the  property  from  liability  for  drainage  assessments.  Thus, 
an  exemption  of  the  property  "except  for  state  purposes"  will  render 

^Level  of  Hull  Case,  2  Strange,  1127.  mortgage  executed  in  the  interim  upon 

*Killian  v.  Andrews,  130  Ind.  679,  30  the  property  to  one  who  was  not  a  party 

N.  E.  700.  to  the  drainage  proceedings,  and  had  no 

A  landowner  is  not  liable  in  assump-  notice  whatever  of  them.    Oook  v.  State. 

sit  for  the  cost  of  the  construction  of  a  101  Ind.  446. 

ditch  over  his  land,  established  under  a  *Chaney  v.  State,  118  Ind.  494,  21  N. 

statute,  in  pursuance  of  which  the  as-  E.  45. 

sessment  of  benefits  and  damages  to  such  ^State  eoo  rel.  Vawter  v.  Loveless,  133 

land  was  made,  in  the  absence  of  aver-  Ind.  600,  33  N.  E.  622. 

ments  in  the  complaint  that  he  either  *Wetmore  v.  Campbell,  2  Sandf.  341; 

requested  the  work  done  or  promised  to  Baltimore  d  0.  R.  Co,  v.  Pausch,  7  Ohio 

pay  for  it    Bogart  v.   Castor,   87   Ind.  N.  P.  624. 

244.  ^Tragbar*s  Estate,  12  Pa.  Ca  Ct.  635 ; 

•Dressman  v.  Simonin,  104  Ky.   693,  Bradley's  Estate,  14  Pa.  Ck>.  Ct  672. 

47  S.  W.  767 ;  Re  Pequest  River,  42  N.  J.  ^Polk  County  Sav.  Bank  ▼.  State,  69 

L.  563;  Wabash  Eastern  R.  Co,  v.  East  lo>va,  24,  28  N.  W.  416. 

hake  Fork  Special  Drainage  Dist.   134  *Harrisburg   v.  St.  Paul's   Church,    6 

lU.  384,  10  L.  R.  A.  285,  26  N.  E.  781.  Pa.  Dist.  R.  351 ;  Lockwood  v.  St.  Louis, 

But  it  has  been  held  that  a  lien  for  a  24  Mo.  20;  First  Presby.  Church  ▼.  Ft. 

drainage  ditch  cannot  be  given  a  retro-  Wayne,  36  Ind.  338,   10  Am.  Rep.   3.5: 

active  effect  from  the  time  of  the  ap-  Re  Harding  Street  Sewer,  31  Pittsb.  L. 

pioval  of  the  assessment  to  that  of  the  J.  N.  S.  147. 
filing  of  the  petition,  so  as  to  cut  out  a 
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I  he  property  nonliable  for  drainage  assessments.^  So,  where  the  char- 
ter provides  that  "all  the  property  of  this  corporation  . 
shall  be  forever  exempt  from  all  taxes  and  assessments,"  the  charter 
will  operate  to  exempt  the  property  from  sewer  assessments,  although 
>ower  assessments  did  not  exist  at  the  time  the  charter  was  granted, 
it  appearing  that  street  assessments  which  are  of  a  similar  nature 
were  well  known  at  the  time  the  charter  was  granted.* 

Land  already  drained  may  be  exempted  from  assessment  for  new 
improvements.'  Where  the  superstructure  of  a  railroad  company  and 
water  stations  are  exempt,  land  used  for  a  terminal  which  is  not  an 
integral  part  of  the  property  of  the  company,  used  in  conducting  its 
business  as  a  carrier,  is  not  exempt.*^  The  municipal  authorities  may 
estop  themselves  from  enforcing  an  assessment  against  property  bene- 
tite<l.'  And  the  legislation  of  the  state  may  be  such  as  to  relieve  all 
but  those  joining  in  the  petition  from  liability  to  assessment.®     But 

H)lire  Cemetery  Co.  v.  Philadelphiay  provement.    Philadelphia  use  of  Pugh  v. 

93  Pa.  129,  39  Am,  Rep.  732,  Philadelphia  d  R.  R.  Co.  1  Pa.  Super. 

So.  church  property  is  exempt  where  Ot.  236,  AflRrming  16  Pa.  Co.  Ct.  624. 
the  act  authorizing  mimicipal  corpora-       'Commissioners    appointed    to    assess 

tions  to  construct  sewers,  etc.,  by  special  Itenefits  for  the  construction  of  a  sewer 

a-c-MM^^ments  prohibits  them  from  assess-  cannot  assess  landowners  who.  under  the 

ing  an  amount  in  any  one  year  in  excess  statute,    authorizing    the    improvement, 

of  10  per  cent  of  the  value  of  any  lot  or  are  subject  to    assessment,    where    the 

land?  an  Uie  same  is  valued  and  assessed  trustees,  in  consideration  of  the  convey- 

upon  the  tax  duplicate    for    state    and  ance  of  the    right   of    way,  covenanted 

f^unty  or  city  taxes,  and  no  other  mode  that  such  owners  should  not  be  liable  to 

in  provided  by  law  for  ascertaining  the  assessment,  although  such  action  of  the 

value  of  such  property.     First  Presby.  trustees    was    unauthorized,    since    the 

f'kvreh  V.  Ft.  Wayne,  36  Ind.  338,   10  trustees,   while   retaining   possession   of 

Am.  Rep.  35.  the  right  of  way,    could    not    repudiate 

*8ican  Point  Cemetery  v.  Tripp^  14  R.  the  covenant.    >/.  d  A,  McKechnie  Brew- 

I.  mo.  ing   Co.  v.  Canandaigua,    15   App.   Div. 

*The  mere  passage  of  a  prior  ordi-  130,  44  N.  Y.  Supp.  317. 
nance  for  the  construction  of  other  sewers       But  a  promise  by  the  executive  board 

vrhich  would  effectually    drain    certain  of  a  city  that  no  part  of  the  expense  of 

lo<8  does  not  make  such  lots  ''already  constructing  a  sewer,  execept  a  nominal 

provided    with    drainage,"    within    the  sum,  shall  be  assessed  against  certain 

**ieaning  of  a  statutory  exemption  from  premises,   is    ineffectual     when   such   a 

siiwessnient  for  sewers  of  lots  so  provid-  promise  is  not  within  the  powers  con- 

i-d.  where  the  prior  ordinance  was  never  ferred  upon  the  board.    Hooker  v.  Roch- 

carried  into  execution,  although  still  un-  ester,  30  N.  Y.  Supp.  297. 
repealed.    Cincinnati  v.  Bickett,  26  Ohio       •  The  assessment    of    the    expense    of 

St.  40.  constructing  a  drain   upon   other  land- 

*  Philadelphia  v.  Philadelphia  d  R.  R.  owners  being  benefited  thereby,  as  well 

Co.  177  Pa.  292,  34  L.  R.  A.  564,  36  Atl.  as  upop  the  petitioner,  for  which  provi- 

<ilO:    Philadelphia  use   of    McCann    v.  sion  is  made  by  N.  Y.  Laws  1895.  chap. 

\arth  Pennsylvania  R.  Co.  1  Pa.  Super.  384,  permitting  the  owner  of  agricultu- 

Ct.  254.  ral  lands  to  institute  proceedings  for  the 

Land  owned  by  a  railroad  company,  drainage  of  such  lands  or  the  protection 

ftero«s  a  part  of  which  switching  tracks  thereof  from  overflow  by  the  construe- 

are  laid  to  ocmnect  land  and  riV^r  navi-  tion  of  drains  or  dikes  upon  the  lands 

gat  ion.  does   not  assume  the  character  of  other  persons,   is  not  authorized  by 

of  •*roadl>ed,"  and  thus  shield  the  whole  N.  Y.  Const,  art.  1,  §  7,  providing  for 

agminsi  lien   and  sale  for  a  9ewer  im-  the  passage  of  general  laws  for  the  oon- 
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an  exemption  of  property  which  makes  a  discrimination  against  part 
of  the  property  which  ought  to  bear  a  share  of  the  burden,  and  creates 
an  unequal  burden,  is  void.®  The  mere  fact  that  land  is  devoted  to 
public  use  does  not  prevent  its  being  assessed  if  it  is  still  subject  to 
private  ownership.^®  By  this  rule  the  property  of  railroad  com- 
panies and  of  turnpike  companies  generally  is  not  exempt  by  the  fact 
that  it  is  used  in  serving  the  public.  A  turnpike,  being  the  private 
property  of  a  turnpike  company,  is  subject  to  an  assessment  of  bene- 
fits for  the  construction  of  a  ditch,  established  under  the  law,  the 
same  as  other  private  property.^  * 

Likewise  the  property  of  a  railroad  company.^^  In  order  to  justify 
the  assessment  of  a  railroad  right  of  way  it  is  not  necessary  that  the 
track,  as  well  as  the  right  of  way,  be  benefited.*^  Where  the  assess- 
ment is  made  to  depend  entirely  upon  benefits,  if  the  property  of  th(r 
railway  company  is  devoted  to  a  use  which  may  not  be  permanent  it 
may  be  assessed.'* 

struction  of  such  drains  and  dikes,  since  the  drainage;  but  increased  revenues  to 

the  Constituticm  contemplates  that  the  the   company,    likely   to   result   by   the 

expense  shall  be  borne  by  the  petitioner,  buildinpc  up  of  the  territory  thus  drained. 

Re  Tv  thill,  163  N.  Y.  133,  49  L.  R.  A.  cannot  be  taken  into  consideration.  Rich 

781,  57  N.  E.  303.  v.  Chicago,  152    111.  18,  38    N.  E.  255: 

•  An  act  limiting  a  sewer  tax  to  hold-  TlUvois    C.  R.  Co.  v.  Ea^t    Lake   Fork 

ers  of  real  estate  worth  at  leaat  $100  is  Special  Drainage  Disi.   129  111.  417,  21 

in  conflict  with  a  constitutional   provi-  X.  E.  925;  MinneapoHs  d  St.  L.  R.  Co. 

j^ion  requiring  property  to  be  assessed  v.  Lindffuist  (Iowa)  93  N.  W.  103. 
for  taxes  under  general  laws  and  by  uni-       ^^District  Xo.  S    Drainage    Comrs.    v. 

form  rules  according  to  its  true  value,  Illinois  C.  R.  Co.  158  111.  353,  41  N.  E. 

but  one  complaining  of  such  an  assess-  1073. 

ment,  who  is  liable  at  all,  is  not  entitled       A  railroad  company  is  not  entitled  to 

to  have  it  wholly  vacated,  but  only  to  an  injunction  to  restrain    the    location 

have  it  referred  back  for  correction  ac-  and  construction  of  a  ditch,  which  it  is 

cording     to     constitutional     principles,  claimed  does  not  benefit  it.  and  the  ool- 

State,  Auryan^en,  Prosecutor,  v.  Hack-  lection  of  an  assessment,  a  large  propor- 

vnsaok  Tmprov.  Commission,  46  N.  J.  L.  tion  of  which  is  apjiortioned  to  it,  under 

113.  p.  statute  authorizing  an   injunction   in 

^^The  use  of  land  as  a  public  wharf  is  case  of  gross  injustice,  where  it  appears 

not  a  dedication  of  the  land  to  the  city  that  the  road  is  benefited  to  some  extent, 

as  a  highway,  subject  to  the  right  to  col-  and  that  much  of  the  necessity  for,  and 

lect  wharfage,  so  that  the  owner  escapes  very  much  of  the  expense    of,  the    im- 

1  lability  for  a  sewer  assessment.    Boeres  provement,   was   directly   occasioned   by 

V.  Strader,  13  Ohio  Dec.  Reprint,  414.  the  obstruction  to  the  natural  flow   of 

^^Indianapolis  A  0,  Gravel  Road  Co.  v.  the  water  from  part  of  the  marsh  to  its 

Christian,  93  Ind.  360.  outlet  by  the  construction    of    its    em- 

"Siate,  Paterson  d  H.  River  R.  Co..  bankment  across  the  marsh  with  only  a 

Prosecutor,  v.  Passaic,  54  N.  J.  L.  340,  small  culvert  therein,  which  was  subse- 

23  Ati.  945;  Baltimore  d  O.  d  C.  R.  Co.  quently   closed   up.     Clrreland,  C.  C.   d 

V.  Ketring,  122  Ind.  5,  23  N.  E.  527.  St.  L.R.  Co.  v.  Logan  County,  17  Ohio 

A  railroad  right  of  way,  although  lo-  C.  C.  436. 
cated  in  a  public  street,  is  liable  to  spe-       "iVe»(?  Yorlc,  N.  H.  d  H.  R.  Co.  v.  Netc 

cial  assessment  for  the  construction  of  BHtain.  49  Conn.  40.  This  caae  is  dis- 

a  sewer  therein  and  the  measure  of  bene-  tinguishable   from   others   in   which   the 

fits  thereto  is  the  present  increased  mar-  court  had  held  that  the  use  of  the  prop- 

ket  value  of  the  property  by  reason  of  erty  was  such  that  precluded  it  from  re- 
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III.  RUJIIT    TO    £X£ROIS£  POWER  OF  EMINENT   DOMAIN   IN  DRAINAGE 

PROCEEDINGS. 


179.  Principles  authorizing  exercise  of  power. —  As  will  be  seen 
when  we  come  to  consider  the  rights  of  drainage  as  between  individ- 
uals, one  landowner  has  no  right  of  way  over  his  neighbor's  land  for 
.1  drainage  ditch  regardless  of  the  necessities.*  And  the  government 
has  no  more  authority  in  such  a  matter  than  the  individual  himself. 
It  cannot  authorize  the  construction  of  a  drainage  ditch  under  the 
|X)wer  of  eminent  domain  over  the  land  of  a  private  citizen  for  the 
l»€tiefit  of  another  citizen,  nor  can  it  authorize  such  right  of  way  when 
it  furthers  private  interests  only.^  As  said  in  Coster  v.  Tide  Water 
Co.^  taking  the  property  of  one  man  and  giving  it  to  another  is  not 
making  a  law  or  rule  of  action ;  it  is  not  legislation,  it  is  simply  rob- 
I)eiy.  The  fact  that  the  prosperity  of  each  individual  conduces  in  a 
(tertain  sense  to  the  public  welfare  does  not  justify  the  taking  of 
private  property  to  increase  the  prosperity  of  individuals.*  And  if 
rhe  taking  cannot  be  upheld  by  the  exercise  of  the  right  of  eminent 


'living  any  benefit  from  the  improve- 
ment. In  those  eases  the  special  u^  to 
^thicfa  the  property  was  devoted  had 
••-en  made  practically  irrevocable  by  ex- 
•  •4*n!»ivc  buildings  or  structures  specially 
.ulaptcd  to  such  use,  while  in  this  case 
•he  element  of  permanency  is  wholly 
.«(king,  and  there  is  no  presumption 
that  the  special  use  will  not  be  changed. 
^Gilbert  r.  Foote,  cited  in  5  Barb.  474, 

Under  3faa8.  Gen.  Stat.,  chap.  148. 
'xhidi  prOTides  for  draining  swamp 
lands,  the  county  commissioners  have  no 
powr  to  permit  the  owner  of  a  swamp 
to  cut  a  drain  so  as  to  cast  the  water 
therefrom  upon  the  lands  of  another 
pcnoo,  if  it  has  no  outlet  therefrom  and 
x-onld  merely  submerge  such  land,  iiher- 
ntffn  T.  Tohey,  3  Allen,  7. 

*8tate  ex  rel.  Utick  v.  Polk  County,  87 
Minn.  325,  60  L.  R.  A.  161.  92  N.  W. 
216;  Woodruff  v.  Finher,  17  Barb.  224; 
K^^eres  t.  ITood  County,  8  Ohio  St.  333; 
Anderson  t.  Baker,  98  Ind.  587 :  Fleming 
V.  Hmli,  73  Iowa,  598.  3.5  N.  W.  673; 
Ouke  V.  O'Bryan,  100  Ky.  710,  39  S.  W. 
W4.  824 :  Fcople  ex  rel.  Pulman  v.  Hen- 
ion.  64  Hun,  471,  19  N.  Y.  Supp.  488. 

The  mere  fact  that  larger  and  better 
?n>pe  uill  be  rait^ed  on  two  farms  sought 
:o  he  drained  does  not  authorize  the  es- 
t^li.<«hm<"iit  of  a  dit(^.  McQuillen  v. 
Hotton,  42  Ohio  St.  202. 

The  drainage  of  agricultural  lands  by 


"necessary  drains,  ditches,  and  dikes  up- 
on the  lands  of  others,  under  proper  re- 
strictions, and  upon  just  compensation," 
for  which  provision  may  be  made  by  gen- 
eral laws,  under  N.  Y.  Const.  1894,  art. 
1,  9  7,  is  a  taking  of  private  property 
for  private  use  in  violation  of  the  14tli 
Amendment  to  the  United  States  Con- 
stitution, prohibiting  a  state  from  de- 
priving any  person  of  his  property  with- 
out due  process  of  law.  Re  Tut  hill,  163 
N.  Y.  133,  49  L.  R.  A.  781,  57  N.  E.  .30.3. 

A  few  cases  have  apparently  recog- 
nized the  validity  of  statutes  permitting 
dminage  for  private  benefit.  Shertnan 
V.  Tobey,  3  Allen,  7. 

In  Coomes  v.  Burt,  22  Pick.  422,  the 
court,  >vithout  considering  the  question 
of  the  constitutionality  of  the  statute, 
explains  its  purpose  as  follows:  The 
legislature  provided  that  so  far  as  the 
lauds  of  the  proprietors  to  be  benefited 
were  concerned,  treating  them  as  owners 
of  a  common  property^  and  regarding 
the  common  and  general  benefit  of  all, 
<tuch  ditches  might  be  cut  as  the  common 
interest  might  require.  So  far  as  they 
had  an  interest  in  the  water  course  lead- 
ing from  the  premises  or  lands  to  be 
benefited  by  the  improvement,  they 
should  have,  through  the  agoicy  of  the 
commissioners,  an  unobstructed  enjoy- 
ment of  this  outlet. 

M8  N.  J.  Kq.  54. 

^McQuillen  v.  Hatton,  42  Ohio  St.  202. 


Digitized  by  VjOOQIC 


962  RIGHTS  BETWEEN  PUBLIC  AND  INDIVIDUAL.  [«  179 

domain  it  cannot  be  so  by  referring  the  attempted  exercise  to  the  po- 
lice power. '^  So  the  power  cannot  be  exercised  to  permit  a  private 
corporation  to  drain  land  for  the  purpose  of  obtaining  compensation 
which  will  result  from  doing  the  work.®  The  mere  fact  that  the  stat- 
ute permits  the  owner  of  wet  land  to  reclaim  it  by  draining  over  the 
land  of  his  neighbor  does  not  make  the  statute  invalid,  since  it  will 
be  so  construed  as  to  require  the  public  benefit  to  appear  before  it  can 
be  exercised. "^  If  the  drainage  is  for  the  benefit  of  the  public,  the 
statute  allowing  it  to  be  constructed  over  private  property  will  not  bo 
rendered  invalid  by  the  fact  that  it  will  also  result  in  private  advan- 
tage.« 

For  public  welfare. — If  the  drain  is  intended  not  for  the  benefit  of 
an  individual,  but  for  the  general  public  welfare,  there  is  no  doubt 
that  the  power  of  eminent  domain  may  be  exercised  to  secure  a  right 
of  way  for  it.  The  power  of  enainent  domain  is  a  prerogative  power, 
held  by  the  sovereign  for  the  express  purpose  of  enabling  it  to  resumo 
possession  of  property  which  is  needed  for  the  public  good.  When, 
therefore,  a  drain  is  needed  for  the  public  good,  this  power  is  properly 
called  into  activity ;  and  under  it  the  right  of  way  can  be  acquired. 
And  it  is  held  that  any  public  benefit,  such  as  the  improvement  of  the 
public  health  or  of  public  highways  or  the  redemption  of  large  tracts 
of  waste  lands  or  any  other  public  utility,  is  sufficient  to  authorize  th(* 
exercise  of  the  power.*  As  said  in  TlvomasY.  County  Comrs}^  it  is  not 
sufficient  that  the  ditch  will  drain  the  lands  adjacent  to  it,  or  enable 
the  owners  of  adjacent  lands  to  raise  larger  and  better  crops,  but  the 
public  health,  convenience,  or  welfare  must  in  some  way  suffer  for 
want  of  the  ditch.  The  public  convenience  may  be  subserved  by  th<» 
fact  that  in  times  of  freshets  water  which  overflows  turnpikes  and 
bridges  will  be  carried  away  more  rapidly,  and  with  less  injury  to 
such  roads  and  bridges.  If  the  construction  of  the  ditch  will  lead  to 
a  more  healthful  community  and  a  more  prosperous  neighborhood, 

HJrihhs  T.  Benedict,  64  Ark.  555,  44  lowed  in  Iforihem  Ohio  B.  Co.  y.  Han- 
S.  W.  707.  cock  County,  63  Ohio  St.  32,  67  N.  E. 

*8tate,  Kean,  Prosecutor,  v.  Driggs  1023;  Thompson  v.  Wood  County  Treas- 
Drainage  Co,  45  N.  J.  L.  91.  urer,  11    Ohio   St.    678;    State   ex   rel. 

Wh€Lmhers  v.  Kyle,  67  Ind.  206.  Witte  v.  Curtis,  86  Wis.  140,  66  N.  W. 

•Sessions  v.  Crunkilton,  20  Ohio  St.  475;  Heick  ▼.  Voight,  110  Ind.  279,  11 
349;  State  em  rel.  Holtz  v.  Henry  Coun-  N.  E.  306;  Chambers  r.  Kyle,  67  Ind. 
ty,  41  Ohio  St.  423;  Pasadena  v.  Stim-  206;  Poundstone  v.  Baldwin,  146  Ind. 
son,  91  CaJ.  238,  27  Pac.  604;  Winslow  139,  44  N.  E.  191;  Duke  v.  O'Bryan,  100 
▼.  Winslow,  95  N.  C.  24.  Ky.  710,  39    S.    W.    444,    824;    Dakota 

•State  ex  rel.  UHck  v.  Polk  County,  87    County  v.  Cheney,  22  Neb.  437,  35  N.  W. 
Minn.  325,  60  L.  R.  A.  161,  92  N.  W.   211;  Darst  v.  Griffin,  31   Neb.  666,  48 
216;    Rorter  v.  Durham,  74  N.  C.  767;    N.  W.  819;  Anderson  v.  Baker^  08  Ind. 
fjoke  Kriv  d-  W.  R.  Co.  v.  Hancock  Coun-   587. 
ty,  63  Ohio  St.  23,  57  N.  E.  1009,  fol-       "Ohio  N.  P.  449. 
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and  will  result  in  the  reclamation  or  bettering  of  a  considerable  quan- 
tity of  low,  wet^  or  swamp  lands,  or  drain  stagnant  ponds,  thereby 
improving  the  public  highways  of  the  vicinity  and  health  of  the  com- 
munity, and  increasing  the  value  of  the  land  of  the  surrounding  coun- 
try of  the  proposed  ditch,  the  ditch  will  be  conducive  to  the  public 
health,  convenience,  or  welfare.  It  is  not  necessary  that  the  whole 
public  should  be  interested  in  the  construction  of  the  improvement. 
It  is  sufficient  if  the  people  of  the  neighborhood  or  vicinity  of  the 
improvement  will  be  benefited.  ^^  The  question  of  public  utility  has 
reference  to  the  drain  as  a  whole,  without  regard  to  the  county  lines 
which  may  cross  it^^  The  law  must  make  proper  provision  for  the 
determination  of  the  question  of  public  utility.^*  But  the  mere  fact 
that  a  statute  providing  for  the  establishment  of  a  drainage  district 
•loes  not  declare  that  it  is  for  the  public  benefit  will  not  destroy  its 
validity,  since  the  court,  in  order  to  uphold  it,  will  construe  it  so  as  to 
require  its  operation  for  that  purpose  only.^*  The  presumption  is  in 
favor  of  the  public  character  of  the  improvement,  so  that  the  burden 
of  showing  the  contrary  is  upon  the  one  alleging  it^'  If  no  valid 
provision  has  been  made  for  the  acquisition  of  the  right  of  way  the 
whole  act  falls.  ^® 

180.  Por  public  health. —  The  improvement  and  preservation  of  the 
public  health  is  one  of  the  objects  for  which  drainage  may  be  imder- 
taken  under  the  power  of  eminent  domain,  and  some  courts  have  gone 
to  the  extent  of  declaring  that  it  is  the  only  purpose.^  The  weight 
of  authority  is  against  the  latter  view,  but  there  is  no  dissent  from  the 
proposition  that  the  improvement  of  public  health  is  a  purpose  for 
which  the  right  may  be  exercised.^  The  improvement  of  the  health 
of  the  portion  of  the  public  living  in  the  immediate  neighborhood  of 

^Thomas  v.  County  Comra.  5  Ohio  N.  'Re  Ryers,  72  N.  Y.  1,  28  Am.  Rep. 
P.  449;  Letc^s  County  v.  Cordon,  20  88:  Burk  v.  Ayera,  19  Hun,  17;  Catlin 
Wimh.  80.  54  Pac.  779:  Rosa  v.  Dams,  v.  i/wnn,  37  Hun,  23:  Re  Drainage  in 
97  Ind.  79 :  Lake  Erie  rf  W.  R.  Co.  v.  Penficid,  3  App.  Div.  30,  37  N.  Y.  Supp. 
ffanroek  County,  63  Ohio  St.  23,  57  N.  1056:  Re  Draining  in  Chili,  5  Hun,  116; 
K.  1009;  Chesbrough  v.  Putnam  d  P.  Hull  v,  Baird,  73  Iowa,  528,  35  N.  W. 
Cimnties,  37  Ohio  St.  508;  Hartwell  v.    613. 

Armstrong,  19  Barb.  166;  Re  Ryers,  72  ^Re  Ryers,  72  N.  Y.  1,  28  Am.  Rep. 
K.  Y.  1,  28  Am.  Rep.  88.  88;    Donnelly  v.   Decker,  58   Wis.   461, 

''Meranda  v.  Rpurlin,  100  Ind.  380.        46  Am.  Rep.  637,  17  N.  W.  389;  8taU 

^afford  Drainagr  Disi.  v.  Shrocr.  ex  reh  Baltsell  v.  Stewart,  74  Wis.  620, 
145  Ind.  572,  44  N.  E.  636.  6  L.  R.  A.  394,  43  N.  W.  947 ;  State  ex 

**Stat€  ex  ret.  Utick  v.  Polk  County,  rcl.  Gordon  v.  McNay,  90  Wis.  104,  62 
.H7  Minn.  325,  60  L.  R.  A.  161,  92  N.  W.  N.  W.  917;  McKinsey  v.  Bowman,  68 
216.  Ind.  88;    Tillman  v.   Kircher,    64    Ind. 

^McDaniel  v.  Columbus,  91  Ga.  462,  104;  Bate  v.  Sheets,  64  Ind.  209;  ^eis- 
17  S.  E.  1011;  Heick  v.  Voight,  110  Ind.  ner  v.  Simpson,  72  Ind.  435;  Ross  v. 
270.  11  X.  E.  ^06.  Davis,  97  Ind.  79. 

^'SlaaH    County   v.   Stiles,   10   Wash. 

38S,  :m  Pac,  lie. 
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the  land  to  be  drained  is  sufficient  to  sustain  the  proceeding.'  A 
ditch,  to  be  conducive  to  public  health,  convenience,  and  welfare,  so 
as  to  authorize  the  taking  of  private  property  therefor,  need  not  be 
absolutely  necessary  for  that  purpose,  but  it  is  sufficient  if,  as  a 
whole,  it  tends  to  or  will  contribute  in  any  reasonable  degree  to  such 
health,  convenience,  or  welfare,  by  the  preservation  of  highways  in 
times  of  freshets,  the  drainage  of  wet  lands,  shutting  off  the  cause  of 
malaria  and  rendering  them  fit  for  habitation  or  otherwise,  and  is  not 
limited  or  confined  to  private  or  personal  interests,  or  the  interests 
or  benefit  of  a  few  people  in  the  neighborhood  so  as  to  merely  drain 
the  lands  adjacent  thereto,  or  enable  the  owners  thereof  to  raise  larger 
and  better  crops.*  In  Re  Cheesebroughy^  it  is  said  that  a  pond  of  stag- 
nant water  may  endanger  the  health  of  the  neighborhood,  and  the 
public  may  cause  it  to  be  drained  at  once,  and  for  that  purpose  may 
dig  the  necessary  drains,  and  the  land  may  be  interfered  with  for  that 
purpose,  under  the  police  power,  without  compensation. 

181.  Beclamation  of  land. —  The  question  whether  or  not  a  right  of 
eminent  domain  may  be  used  to  secure  a  right  of  way  for  a  drainage 
ditch  the  object  of  which  is  to  reclaim  wet  land  has  not  been  answered 
as  uniformly  in  the  affirmative  as  has  the  one  as  to  the  right  to  use  the 
power  for  the  preservation  of  health.  The  condition  of  low  and  wet 
land  may  be  such  as  to  render  it  of  itself  a  menace  t<.) 
health,  and  then  it  may  be  reclaimed  under  the  principle 
stated  in  the  preceding  section.  In  Kinnie  v.  Bare^  it  was 
said  that  upon  the  basis  that  low,  wet,  and  marsh  lands  gen- 
erate malaria,  causing  sickness  and  danger  to  the  health  and 
life  of  the  people,  when  they  are  of  such  character  as  to  injure 
the  health  of  the  community  they  become,  and  are,  public  nuisance^ 
which  ought  to  be  abated,  and  the  legislature  have  the  right,  under  the 
police  power  inherent  in  the  government,  to  protect  the  people  from 
plague  and  pestilence,  and  to  preserve  the  public  health.  But  drain- 
age for  the  purpose  of  private  advantages,  such  as  improving  the 
quality  of  the  land,  or  rendering  it  more  productive  or  fit  for  cidtiva- 
tion,  cannot  be  justified  under  the  police  power.  Neither  public  con- 
venience nor  public  welfare,  independent  of  considerations  of  the  pub- 
lic health,  will  justify  the  legislature  in  the  enactment  of  laws  for  the 
construction  of  drains.^     If  the  drainage  is  primarily  for  the  benefit 

*Cheshrough   v.    Putnam    d    Pa/ulding  ^Fleming  v.  Hull,  73  Iowa,  598,  35  N. 

Counties,  37  Ohio  St.  608.  W.  673;  Re  Drainage  in  Chili,  5  Hun, 

*Thoma8  v.  County  Comrs.  5  Ohio  N.  116;  Re  Theresa  Drainage  Dist.  90  Wis. 

1>.  449.  301,  63  N.  W.  288:  Jenal  v.  Green  Island 

*78  N.  y.  232.  Drainage  Co.  12  Neb.  163,  10  N.  W.  547. 

*68  Mich.  626,  36  N.  W.  672. 
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of  the  public  health  the  mere  fact  that  the  drained  land  will  become 
available  for  iis>e  does  not  render  the  proceeding  void/'*  When  the 
improvement  of  the  public  health  is,  Wause  of  the  circumstances, 
no  longer  available  to  support  an  attempt  to  drain  a  tract  of  wet  land, 
and  resort  mu«t  be  had  to  the  general  principle  that  such  drainage  is  a 
public  puri>ose  for  which  the  right  of  eminent  domain  may  be  exer- 
eised,  we  encounter  a  conflict  of  opinion.  But  this  conflict  may  be 
rendered  much  less  embarrassing  if  the  result  which  will  be  attained 
by  tlie  drainage  proceedings  in  the  respective  cases  be  kept  in  view. 
*l'he  results  may  vary  all  the  way  from  the  reclamation  of  a  large 
Mi-tion  of  the  state  to  the  betterment  of  a  private  farm.  With  refer- 
ence to  the  former  class  of  lands  there  can  be  no  doubt  that  the  drain- 
:ige  of  them  is  a  public  benefit  for  which  the  power  of  eminent  domain 
may  be  exercised.*  The  Xew  Jersey  court  has  referred  the  right  to 
reclaim  such  land  to  an  authority  more  ancient  than  the  provisions  of 
the  constitution  for  the  exercise  of  the  right  of  eminent  domain. 
It  says:  To  effect  the  object  of  drainage  of  a  tract  of  land  the  statute** 
]>TOvide  that  the  works  to  effect  the  drainage  may  be  located  in  any 
j)art  of  the  lands  drained,  paying  the  owner  of  the  land  thus  occupied 
ct>mpensation  for  the  damage  by  such  use.  So  far  private  property 
is  taken  by  them;  further,  it  is  not  In  none  of  them  is  the  owner 
devested  of  his  fee.  To  effect  such  common  drainage,  power  is  in 
>ome  cases  given  to  continue  the  drains  through  adjacent  lands,  not 
drained,  upon  compensation.  All  this  is  an  ancient  and  well-known 
exercise  of  the  legislative  power,  and  may  well  be  considered  as  in- 
eluded  in  a  grant  of  legislative  power  in  the  Constitution.  Beyond 
this,  private  property  cannot  be  taken  for  private  uses,  even  with  com- 
pensation.' And  the  Massachusetts  court  says  that  if  it  is  lawful 
and  constitutional  to  advance  the  manufacturing  and  mechanical  in- 
terests of  a  section  of  the  state  by  allowing  individuals  acting  pri- 
marily for  their  own  benefit  to  take  private  property,  there  would 
seem  to  be  little  if  any  room  for  doubt  as  to  the  authority  of  the  legis- 
lature, acting  as  a  representative  of  the  people,  to  make  a  similar 
appropriation  by  their  own  immediate  agents  in  order  to  promote  the 

^lAen  T.  Norman  County,  80  Minn.  58,  of  the  state  must  be  deemed  of  general 

82  V.  W.  1094.  and   public  utility.     The    right  of  the 

^Re  Drainage  heUreen  Lower  Chatham  state  to  condemn  lands  for  drains  rests 

«nd  Little  Foiu,  35  N*.  J.  L.  407;   Re  on  the  same  foundation  as  its  right  in 

Pequent  River ^  39  N.  J.  L.  433:   Tide-  case   of   public   roads,    mills,    railroads. 

Water  Co.  r.  Coster,  18  N.  J.  Eq.  518,  causeways,    schoolhouses,    forts,    light- 

f>0  Am.  Dec  634;  Seely  r.  f^ehastian,  4  houses,  etc.     Norfleet  v.   Cromwell,  70 

Or.  25;   7Agler  v.  Menges,  121  Ind.  99,  N.  C.  634,  16  Am.  Rep.  787. 

16  Ara.  St.  Rep.  3.57,  22  X.  K.  782.  ^Coster  v.  Tide-Water  Co,  18  N.  J.  Eq. 

An  net  for  the  drainage  of  thousands  54. 
of  acres  of  land  lying  in  a  low  portion 
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agricultural  interests  of  a  large  territory.®  These  principles  apply 
equally  when  a  material  body  will  be  reclaimed  by  the  improvement, 
80  the  public  good  can  be  said  to  be  promoted  by  it.^  x\nd  the  right 
will  not  be  defeated  by  the  fact  that  tlie  effect  of  the  drainage  will 
not  extend  beyond  the  bounds  of  a  district  which  may  be  relatively 
small,  if  the  district  in  fact  contains  land  which  is  suflBcient  in  quan- 
tity, so  that  if  it  is  reclaimed  the  prosperity  of  the  state  may  be  ma 
terially  improved.®  And  the  fact  that  individuals  will  be  peculiarly 
benefited  is  immaterial.^  But  when  we  turn  to  the  case  of  drainage 
which  will  affect  the  property  of  only  a  single  individual  or  of  a  few 
persons,  we  reach  a  different  principle  which  has  not  always  been 
perceived.  In  Pool  v.  Trexler}^  the  court  says :  "If  the  general  as- 
sembly .has  power  to  make  regulations  for  draining  a  swamp  contain- 
ing 10,000  acres,  it  has  the  same  power  in  regard  to  a  swamp  contain- 
ing 1,000  acres ;  so  of  100  acres  or  of  1  acre.  There  is.no  distinction 
in  the  principle ;  the  only  difference  is  in  regard  to  the  degree.  Such 
drainage  may  be  provided  for  under  the  police  power.  The  two  powers 
of  eminent  domain  and  police  regulation  are  distinct.  By  the  one, 
property  of  A  is  given  to  B.  By  the  other  the  property  of  A  is  left  in 
him,  but  is  made  subservient  to  the  general  welfare.  The  power  of 
the  general  assembly  to  make  the  land  of  A  subservient  to  the  land  of 
B  for  the  purpose  of  drainage  must  be  yielded  upon  the  authorities 
and  upon  the  reason  of  the  thing."  But  there  is  a  difference  in  priu 
ciple.  If  it  is  necessary  to  remove  a  nuisance  from  an  acre  of  ground 
it  may  be  done  under  the  police  power.  But  the  police  power  does  not 
extend  to  giving  A  the  right  to  drain  his  acre  over  the  land  of  B 
merely  because  A*8  prosperity  will  thereby  be  enhanced.  As  said  in 
Re  Theresa  Drainage  Dist.y^^  "A  statute  authorizing  drains  for  agri- 

*Talhot  V.  Hudson,  16  GrsLy,  417.  benefit  that  results  to  a  state  fr«in  the 

^Letcia  County  v.   Gordon,  20   Wash,  reclamation   by    artificial    irrigation    of 

80,  64  Pac  779 ;  Heffner  v.  Ccws  d  Mor-  160  acres  of  agricultural  land  owned  by 

gwn  Counties,  193  111.  439,  68  L.  R.  A.  one  or  two  persons,  and  the  reclamation 

363,  62  N.  E.  201 ;  Mound  City  Land  d  by   the   same  means    of    thousands    of 

Btock  Co.  V.  Miller,  170  Mo.  240,  60  L.  acres  owned  by  many  different  person •« 

R.  A.   190,  70  S.  W.  721;  Hartwell    v.  living  together  in  one  subdivision  of  the 

Armstrong,  19  Barb.  166.  state?    We  do  not  think  there  is  any  in 

*Re  Ryers,  72  N.  Y.  1,  28  Am.  Rep.  88;  principle.    The  reclamation  of  one  small 

HiMTiwell  V.  Armstrong,  19  Barb.  166.  field  by  means  of  artificial    irrigation 

*8eely  y.  Sebastian,  4  Or.  26.  promotes  the  development,  and  adds  to 

"76  N.  C.  297.  the  taxable  wealth,  of  the  state,  as  well 

So,  in  EUinghousB  ▼.  Taylor,  19  Mont,  as  the  reclamation  by  the  same  means 

463,  48  Pac.  757,  the  court,  in  consider-  of  a  number  of  fields.    This  ruling  was 

ing  the  validity  of  a  law  providing  for  made  under  a   constitution  which  pro- 

the  condemnation  of  a  right  of  way  for  vides   that  the    purpose    of    irrigating 

an  irrigation  ditch,  says :  What  real  dis-  lands  shall  be  a  public  use. 

tinction   is   there,    so   far   as   the   term  "90  Wis.  301,  63  N.  W.  288. 

"public  use"  is  concerned,  between  the 
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(•iiltiiral,  sanitary,  or  mining  purposes,  without  requiring  it  to  be 
ut»cessary  or  desirable  to  promote  any  public  interest,  convenience,  or 
welfare,  is  not  valid.  The  court  says  no  doubt  such  an  improvement 
may  be  useful  to  some,  or  perhaps  many,  private  owners  of  land  by 
\vay  of  increasing  the  usefulness  and  value  of  their  lands.  But  that 
i-  merely  a  private  advantage.    It  interests  the  public  only  indirectly 

•  r  remotely  in  the  same  way  and  sense  in  which  the  public  interest 
i--  adA'anced  by  the  thrift  and  prosperity  of  individual  citizens.  Some 
!.»»me  or  homes  might  be  made  more  cheerful  and  healthful.  But  one 
:  nun's  property  cannot  be  taken  to  make  another  man's  home  more 

•  literful  or  healthfuL  It  is  only  when  it  will  make  the  homes  of  the 
public  more  healthful  that  any  man's  property  can  be  taken  for  sani- 
tary purposes." 

Again,  the  same  court  said  in  another  case  that  '%is  legislation 
luay  be  referred  to  the  police  power  by  providing  for  the  public  health. 
If  it  were  not  for  this  purpose  of  the  law  it  would  not  be  endured  for 
a  moment,  because  it  would  provide  for  a  despotic  and  most  unlawful 
interference  with  private  property  for  strictly  private  purposes  and 
uses,  in  which  neither  the  people  of  the  state,  nor  the  state  itself,  nor 
the  public  have  any  interest  whatever.  It  seems  marvelous  that  any 
•••jurt  should  ever  attempt  to  justify  such  laws,  which  are  merely  and 
fs&entially  for  private  purposes,  confined  to  the  owners  of  the  lands 
^rained  and  improved,  under  the  power  of  eminent  domain." ^^  When 
ihe  New  York  Constitution  was  adopted  in  1894  it  provided  that  gen- 
eral laws  may  be  passed  permitting  the  owners  of  agricultural  land 
To  construct  and  maintain  for  the  drainage  thereof  necessary  drains, 
<Iitcbes,  and  dikes  upon  the  land  of  others  with  just  compensation.  Of 
•bi^  provision  the  court  says  in  Re  Tuthill'}^  If  the  effect  of  this  pro- 
vision is  to  authorize  the  appropriation  of  the  land  of  one  man,  and 
the  application  of  it  to  the  private  use  of  another,  then  it  is  void.  All 
of  the  authorities  of  all  jurisdictions  agree  that  no  necessity,  however 
:;reat,  can  authorize  the  legislature  to  take  the  property  of  one  man 
and  give  it  to  another,  with  or  without  compensation.  An  organic 
!aw  which  grants  the  exercise  of  such  power  is  void  by  the  provisions 
'i  the  Federal  Constitution  as  depriving  the  citizen  of  his  property 
without  due  process  of  law.  Under  the  operation  of  that  provision,  we 
iiuiy  no  longer  assert  that  the  drainage  of  swamp  lands  may  not  be 
had,  unless  it  be  justified  as  a  measure  to  presen-e  the  public  health, 
jtnd  we  become  bound  to  justify  it,  and  not  only  to  justify  it,  but  to 

'Domnelly  v.  Decker,  58  Wis.  461,  46   ex  rel.  Pulman  v.  Henion,  64  Hun,  471, 
.^m.  Rep.  637,  17  N.  VV.  389.  19  N.  Y.  Supp.  488. 

A  similar  ruling  was  made  in  People       "36  App.  Div.  492,  55  N.  Y.  Supp.  657. 
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accept  it,  as  it  is  the  voice  of  sovereign  authority.  It  may  be  justified 
upon  the  ground  that  the  reclamation  of  land  for  the  purposes  of 
agriculture  and  habitation  is  a  public  purpose.  The  right  of  the  citi- 
zen to  enjoy  the  use  of  his  lands,  to  bring  them  under  cultivation,  and 
to  distribute  the  product  of  his  land  among  people  generally,  is,  to  a 
limited  extent,  a  matter  in  which  the  general  public  have  an  interest. 
This,  when  coupled  with  the  performance  of  those  duties  which  the* 
law  devolves  upon  him  as  a  citizen  of  the  state,  makes  the  exercise  of 
the  right  a  matter  of  public  benefit  and  utility,  sufficient  to  support 
the  authority  which  underlies  the  exercise  of  the  right  The  principle^ 
of  Fallhrook  Irrig.  Dist.  v.  Bradley, ^^  with  reference  to  the  irrigation 
of  land,  would  seem  to  authorize  the  exercise  of  the  power  of  eminent 
domain  in  a  case  where  a  considerable  tract  of  land  may  be  reclaimed, 
as  there  the  public  good  would  be  conserved,  and  it  might  authorize 
its  application  to  a  small  tract,  where  the  necessity  was  urgent,  and 
a  considerable  body  of  people  would  be  favorably  affected  thereby. 

182.  For  other  purposes  generally. —  The  drainage  of  highways  is  a 
public  purpose  to  secure  a  right  of  way,  for  which  the  right  of  eminent 
domain  may  be  exercised.^  And  the  public  may  take  title  to  an  entin- 
tract  for  the  purpose  of  filling  it  in  and  abating  a  nuisance.^  And  to 
effect  a  public  benefit  the  rights  of  mill  owners  in  their  dams  and 
mill  rights  may  be  taken  to  relieve  the  property  of  the  water,  to  fit 
it  for  commercial  and  agricultural  uses.^    And  after  proceedings  have 

"164  U.  S.  112,  41  L.  ed.  369,  17  Sup.  tained  thereon,  and  that  in  all  oases  de 
Ct.  Rep.  56.  mand  shall  first  be  made  before  entering 

^Baughman  v.  Heinselmafif  180  111.  upon  an  owner's  land,  and,  if  he  refu«»<' 
251,  64  N.  E.  313;  Smeaton  v.  Martirif  to  assent,  the  commissioner  shall  notify 
67  Wis.  364,  15  N.  W.  403.  him  of  his  intention  to  enter  and  point 

A  county  commissioner  has  no  right  out  the  land  to  be  occupied  or  the  mn- 
to  locate  a  ditch  on  private  land  for  the  teria]  to  be  taken,  but  if  he  assents,  "he 
improvement  of  a  highway,  unless  suit-  may  point  out  the  material  and  tht^ 
able  drainage  cannot  be  made  in  the  location  from  which  it  is  to  be  taken, 
roadway  at  the  same  expense,  in  which  and,  if  accessible  and  fit  for  the  purpose' 
event  demand  must  first  be  made  of  the  intended,  it  shall  be  there  taken;"  the 
owner,  and  an  opportunity  be  given  him  last  clause,  taken  in  connection  with  the 
to  point  out  a  location  therefor,  which  other  provisions  of  the  statute,  not  lim- 
must  be  accepted  if  accessible  and  suit-  iting  the  owner's  right  of  location  mere- 
able;  and  he  con  make  the  location  him-  ly  to  material  taken,  but  applying  to  tlio 
self  only  when  the  owner  fails  to  do  so  taking  of  the  land  for  the  constructiop 
or  makes  an  unsuitable  one,  under  a  of  ditches  as  well.  Cauhle  v.  Hultz,  IIS 
statute  giving  him  authority,  whenever  Ind.  13,  20  N.  E.  516. 
necessary  to  construct,  repair,  or  pre-  ^Sioeet  v.  Rechely  159  U.  S.  380,  40  L. 
serve  a  highway,  to  enter  private  land  ed.  188,  16  Sup.  Ct.  Rep.  43;  Dingley  v. 
and  take  material  therefrom  or  locate  a  Boston^  100  Mass.  544. 
ditch,  etc.,  thereon  vrithout  first  assess-  *In  TaJbot  v.  Hudson,  16  Gray,  417. 
ing  and  tendering  the  damages,  in  view  which  involved  the  validity  of  a  statute 
of  the  further  provisions  of  the  statute  providing  for  the  removal  of  a  dam  to 
that  entries  shall  not  be  made  when  relieve  property  bordering  on  certain 
drainage  can  be  made  on  the  roadway  at  rivers  from  the  water  thrown  back  on 
no  greater  cost,  or  material  can  be  ob-   them  by  the  dam,  the  court  says,  in  the 
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keen  oommenced  for  the  drainage  of  swamp  land,  a  mill  cannot  be  es- 
tablished which  will  interfere  with  the  proceedings.*  But  even 
though  a  drainage  district  has  been  organized  with  authority  to  re- 
move dams,  it  need  not  exercise  the  authority  unless  it  is  necessary.^ 
General  authority  to  construct  sewers  does  not  give  a  right  to  acquire 
property  for  temporary  purposes.^  Land  can  only  be  taken  for  drain- 
age purposes  when  a  necessity  for  the  taking  exists.  The  right  to  ex- 
ercise the  power  of  eminent  domain  rests  on  public  necessity,  and  can- 
not be  called  into  existence  in  the  absence  of  such  necessity.'^  There- 
fore, if  adequate  drainage  can  be  secured  without  taking  a  particular 
parcel  of  property,  it  cannot  be  taken  merely  because  it  will  be  a  little 
more  convenient  to  do  so.®    But  the  improvement  itself  need  not  be 


pMcnt  eue  there  can  be  no  doubt  that 
f^rerj  owner  of  meadow  land  bordering 
on  Uieae  rirers  will  be  greatly  benefited 
to  a  greater  or  leas  extent  by  the  reduc- 
tion of  the  height  of  the  dam.  The  act 
i%  tberefore,  in  a  certain  sense  for  a  pri- 
vate use,  and  inures  to  the  individual 
4(dTmatage  of  such  owners.  But  this  is 
Ity  no  means  a  decisive  test  of  its  valid- 
ity. Many  enterprises  of  the  highest 
poblie  utility  are  productive  of  great 
Asd  immediate  benefits  to  individuals. 
We  are  to  look  further  into  the  probable 
tiperatioD  and  effect  of  the  statute  in 
qiieatinti.  in  order  to  ascertain  whether 
jome  public  interest  or  benefit  may  not 
be  l&ely  to  accrue  from  the  execution  of 
tke  power  conferred  upon  the  commis- 
Aionera.  If  any  such  can  be  found,  we 
are  boirad  to  suppose  that  the  act  was 
paawd  in  order  to  effect  it.  The  im- 
fworement  of  a  large  tract  of  territory 
<itoated  in  several  towns,  and  owned  by 
a  great  number  of  persons,  by  draining 
off  the  water  and  thereby  rendering  the 
laad  suitable  for  tillage,  which  could  not 
otberwiae  be  usefully  improved  at  all, 
would  seem  to  eome  fairly  within  the 
•eope  of  Ic^slative  action,  and  not  to 
be  eo  devoid  of  poblie  utility  and  ad- 
TButage  as  to  make  it  the  duty  of  the 
court  to  pronounce  a  statute  which 
Rdght  well  be  designed  to  effect  such  a 
purpose  invalid  and  unconstitutional. 
The  act  would  stand  on  different 
prounds  if  it  appeared  that  only  very 
krw  indiriduala,  or  a  small  adjacent  ter- 
ritory, were  to  be  benefited  by  the  taking 
nl  private  property.  The  advantages 
^icfa  may  result  from  the  removal  of 
^he  obstruction  are  not  local  in  their 
natorp.  nor  intended  to  be  confine«l  to 
a  single  neighborhood.  They  are  de- 
Vm.  IL— Watbbs,  «1, 


signed  to  embrace  a  large  section  of  land 
lying  in  one  of  the  most  populous  and 
highly  cultivated  counties  of  the  state, 
and,  by  Increasing  the  productive  capa- 
city of  the  soil,  to  confer  a  benefit,  not 
only  on  tlie  owners  of  the  meadows,  but 
on  all  those  who  will  receive  the  inci- 
dental advantage  arising  from  the  de- 
velopment of  the  agricultural  resources 
of  so  extensive  a  territory. 

A  pTOcei^ding  for  damages  for  the  de- 
struction of  a  dam  for  drainage  pur- 
poses may  ))e  continued  by  the  admin- 
istrator of  the  owner  of  the  dam  in  case 
of  his  death  after  instituting  the  pro- 
ceedings within  the  time  limited.  Phil- 
lips v.  Middlesex  County,  122  Mass.  258. 

^Williamson  v.  Locks  Creek  Canal  Co. 
76  N.  C.  478. 

*A  sanitary  district  need  not  remove 
certain  dams  in  a  river  unless  the  same 
becomes  necessary  for  any  purpose  of 
the  sanitary  district,  although  a  pro- 
vision in  the  act  creating  the  district 
directs  that  the  district  ''shall  remove 
the  dams  at  Henry  and  Copperas  creek 
in  the  Illinois  river  before  any  water 
shall  be  turned  into  said  channel,"  where, 
by  other  provisions  of  such  act,  imposing 
certain  conditions  before  the  removal  of 
the  dams,  the  idea  that  the  sanitary 
district  may  destroy  the  same  without 
reference  to  the  necessity  of  such  action 
is  excluded.  Canal  Comrs.  v.  Sanitary 
Dist.  184  ni.  697,  56  N.  E.  953. 

*W'aterhury  v.  Piatt  Bros.  75  Conn. 
387.  60  L.  R.  A.  211,  53  Ail.  958. 

^Chaplin  v.  Wheatland  JJighxcay 
Comrs.  129  111.  661,  22  N.  E.  484;  Rice 
V.  Wcllman,  5  Ohio  C.  C.  334 :  Caldtccll 
▼.  Harrison  Twp.  2  Ohio  C.  C.  10. 

*Re  Rochester  d  0.  H.  R.  Co.  58  Hun, 
601,  12  N.  Y.  Supp.  566. 
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absolutely  necessary  to  entitle  the  public  to  enter  upon  the  drainage 
scheme  and  take  private  property  in  its  execution.  It  is  sufficient 
if  the  improvement  will  conduce  to  the  public  welfare,  and  the  taking 
will  then  be  regarded  as  possessing  the  quality  of  being  necessary.® 
The  public  acquires  only  a  right  of  way;  and  it  cannot  remove  the 
earth  taken  from  the  trench  from  the  property  for  use  elsewhere.  And 
the  landowner  has  a  right  to  use  the  fee  for  any  purpose  which  is  con- 
sistent with  the  use  of  the  easement  for  drainage.*® 


IV.  Intebfeeencb  with  buefaob  watbb  by  municipal  impkove- 

MENTS. 

183.  General  principles. — As  has  been  seen,^  a  municipal  corpora- 
tion is  under  no  obligation  to  provide  for  surface  drainage  except  so 
far  as  may  be  necessary  to  preserve  the  safety  of  its  streets,  or  to 
ameliorate  some  condition  which  it  has  itself  created ;  but  it  may  do 
so  under  authority  of  the  legislature.  The  rights  and  duties  of  a 
municipal  corporation  or  other  local  subdivision  of  the  state,  and  of 
the  oflScers  carrying  on  their  work  with  respect  to  surface  water  gen- 
erally, are  governed  by  the  same  rules  which  govern  the  relations  of 
individuals  with  respect  to  such  water.  The  municipal  corporation 
cannot  change  the  natural  course  of  drainage,  or  cast  collected  water 
onto  adjoining  property  to  its  injury ;  but  it  can  make  reasonable  im- 
provements on  its  own  property,  although  the  effect  is  to  alter  the 
grade  between  its  property  and  that  of  adjoining  proprietors,  and 
therefore  change  the  direction  ordinarily  taken  by  the  water  flowing 
upon  the  respective  tracts.  The  rights  of  the  respective  parties  in 
regard  to  surface  water  under  the  various  circiunstances  under 
which  the  question  may  arise  will  be  taken  up  and  developed  in 
the  succeeding  sections. 

184.  Changing  course  of  drainage. — There  is  no  right  on  the  part  of 
a  municipal  corporation  or  a  drainage  or  road  district  to  alter  the 
course  of  drainage  so  as  to  throw  water  upon  property  where  it  does 
not  naturally  flow.  The  municipal  corporation  stands  upon  the  same 
footing  as  a  private  individual,  and  incurs  the  same  liability  when  it 
injures  the  land  of  a  private  individual  by  throwing  thereon  water 
which  does  not  naturally  flow  there.^    The  property  of  a  private  indi- 

•Corey  v.  Btcagger,  74  Ind.  211;  Cool-       ^Amdt  v.  Cullman,  132  Ala.  540.  90 
man  y.'  Fleming,  82  Ind.  117;  Blizzard   Am.  St.  Rep.  922,  31  So.  478:  Torrey  v. 

V.  Riley,  83  Ind.  300.  Scranton,  133  Pa.  173,  19  Atl.  351 ;  Slack 
"Sec  po8t,  ft  220b.  v.  Latcrence  Twp.  (N.  J.  Eq.)  19  Atl, 
\4.nte,  §  171a.  663;    Qwilden  v.  Bcranton,  3  Lane.  Ik 
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vidual  is  subject  to  no  servitude  to  receive  the  drainage  of  public 
property,  and  the  public  will  not  be  permitted  to  drain  its  land  onto 
adjoining  property  of  a  private  individual  to  his  injury,  merely  for 
its  own  convenience.'  Liability  may  be  incurred  by  changing  the 
grade  of  a  long  section  of  highway  so  as  to  cause  the  water  to  flow 
along  a  gutter  and  then  overflow  onto  private  property.^     And  also 


Rev.  340;  8\eehan  t.  Flynn,  69  MinxL 
43S,  26  Ll  R.  A.  632,  61  N.  W.  462. 

A  nmnicipality  has  no  right,  by  arti- 
ftdal  drains,  to  divert  surface  water 
from  the  course  it  would  otherwise  take, 
and  cast  it,  in  a  body  large  enough  to 
do  subftantial  injury,  on  land,  where, 
but  for  such  artificial  drains,  it  would 
noi  go.  >V/<I  y.  West  Orange  Twp.  46 
N.  J.  Eq.  183,  2  AtL  236;  McAbHU  y. 
Hancock  Tup,  129  Midi.  74,  55  L.  R.  A. 
7.«,  88  N.  W.  78. 

Surface  water  naturally  flowing  down 
a  ravine  cannot  be  diverted  into  hi^- 
way  drains  without  liability  being  in- 
corred  for  the  damage  resulting  from  so 
accumulating  it.  Huddleaion  v.  West 
BHlerue,  111  Pa.  110,  2  Atl.  200. 

When  a  city  has  constructed  a  street 
crossing  a  ravine  in  which  large  quanti- 
ties of  collected  surface  water  are  ac- 
costotned  to  find  an  outlet,  and  has  en- 
deavored to  divert  it  into  a  sewer  which 
is  insufficient  to  admit  all  the  water  in 
ordinary  seasons;  and  when  that  which 
overflows  upon  the  street  is  prevented 
from  again  entering  the  ravine  at  the 
other  end  of  the  sewer,  and  thus  turned 
into  another  street  and  over  adjoining 
property, — ^the  city  will  be  responsible  for 
the  injury  which  it  does,  when  reason- 
able care  and  skill  would  have  provided 
better  facilities.  MeClure  v.  Bed  Wing, 
28  Minn.  186,  9  N.  W.  767. 

If  m  ettj  in  grading  streets  turns  a 
stnam  of  mud  and  water  onto  adjoin- 
ing property,  or  creates  a  stagnant  pool 
in  ita  vicinity,  it  ii  liable  for  the  re- 
salting  damage.  Nevine  v.  Peoria,  41 
TIL  60k^  89  Am.  Dee.  392 ;  Bhavmeeiovm 
V.  Jfosofi,  82  ni.  337,  25  Am.  Bep.  321 ; 
StmOc  T.  EQ9t  at.  Louie,  85  111.  377,  28 
Am.  Rep.  619;  Aurora  v.  QUleii,  56  111. 
132. 

A  mimicipality  which  diverts  the 
Qsnal  course  of  surface  water,  carrying 
witli  it  sand,  mud,  and  gravel,  by  plac- 
ing a  wooden  box  in  a  ditch,  thereby  con- 
dnetlng  It  so  as  to  disdiaige  the  sand. 
mud,  and  gravel  upon  property  used 
for  marine  railways  and  shipyards,  on 
which  such  water  would  not  otherwise 
kav»  flowed,  it  liable  for  damages  re- 


sulting from  the  abandonment  of  the 
premises  for  such  purpose,  necessitated 
by  the  deposits  so  thrown  thereon,  irre- 
spective  of  negligence  in  the  constnic- 
tion  of  such  artificial  drain.  Cahill  ▼. 
Baltimore,  93  Md.  233,  48  AtL  705. 

The  diversion  of  the  flow  of  surface 
water  by  the  construction  of  waterworics 
by  a  municipal  corporation  upon  an  ele- 
vated lot  so  as  to  throw  it  upon  lower 
land  in  a  larger  quantity  than  before 
renders  the  municipality  liable  to  the 
owner  for  the  damages  arising  from  the 
increased  flow  thereon,  and  the  conse- 
quent diminution  of  the  value  of  the 
land,  under  a  constitutional  provision 
that  private  property  shall  not  be  taken 
or  damaged  for  public  purposes  without 
making  just  and  adequate  compensation. 
Albany  v.  Bikea,  94  6a.  30,  26  L.  R.  A. 
663,  47  Am.  8t.  Rep.  132,  20  8.  E.  257. 

'A  municipal  corporation  cannot  drain 
a  public  road  by  throwing  the  water  on 
an  adjoining  proprietor,  unless  a  statute 
compels  him  to  receive  it,  and  it  is  neces- 
sary for  the  good  of  the  community. 
Broxon  v.  Hamia,  11  U.  C.  Q.  B.  87. 

The  authority  given  to  a  municipal 
corporation  to  op«[i  and  repair  roads 
does  not  authorize  it  to  cast  water  flow- 
ing along  the  road  onto  the  land  of  ad- 
joining proprietors.  Rov>e  v.  Rochester, 
22  U.  C.  C.  P.  319,  Affirmed  in  29  U.  C. 
Q.  B.  590;  Perdue  v.  ChUiguaoousy,  25 
U.  C.  Q.  B.  61. 

*Bioe  V.  FUnt,  67  Mich.  401,  34  N.  W. 
719;  Rowe  v.  Rochester,  29  U.  C.  Q.  B. 
590;  Aurora  v.  Reed,  57  IlL  29,  11  Am. 
Bep.  1;  Holmes  v.  Ccilhoun  County,  97 
Iowa,  360,  97  N.  W.  145;  Elgin  v.  Hoag, 
25  111.  App.  650. 

A  dty  which,  on  changing  the  grade 
of  a  street,  diverts  surface  water  from 
its  natural  flow,  and  casts  it  in  consider- 
able  volume  upon  the  premises  of  a  prop- 
erty owner,  making  guUeys  thereon, 
tearing  away  piazza  posts,  and  flooding 
the  stable,  is  liable  for  the  injury  done. 
Bedell  v.  Sea  CUff,  18  App.  Div.  261,  46 
N.  Y.  Supp.  226. 

Land  adjoining  a  highway  which 
crosses  an  elevation  or  ridge  several 
feet  higher  than  the  surface  of  the  soil 
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where  the  water  which  has  been  flowing  in  a  particular  direction  is, 
by  improvements  made  by  the  municipal  corporation,  turned  from  its 
course  and  cast  upon  adjoining  property.*  As  said  in  Ov^t  y.  Church 
UiUJ^  a  municipal  corporation  is  liable  for  damages  to  abutting  prop- 
erly on  which  it  throws  surface  water,  which,  by  a  change  in  the 
grade  of  its  streets  and  the  construction  of  the  drains,  it  has  diverted 
from  its  natural  flow  and  concentrated  in  volume,  irrespective  of 
n^ligence  in  the  work  on  its  streets,  or  in  the  construction  of  its 
drains.®  The  change  in  the  direction  or  volume  of  water  must  be  sub- 
stantial, and  cause  more  than  nominal  injury,  however,  to  give  a  cause 
of  action.''  The  question  has  frequently  been  raised  by  attempt  by 
road  conmiissioners  to  provide  drainage  for  the  highways,  and  it  has 
been  held  that  an  overseer  of  highways,  in  making  repairs  upon  the 
highway,  has  no  right  to  change  the  natural  course  of  surface  water 
drainage,  or  to  considerably  increase  its  quantity,  so  as  to  cast  it  upon 
lands  of  an  abutting  owner,  where  it  had  not  been  previously  accus- 
tomed to  flow,  or  in  increased  quantities,  to  his  injury.'    And  they 


on  either  side,  and  over  which  it  is  im- 
possible for  wftter  to  flow  naturally, 
cannot  be  considered  as  servient  to  the 
land  on  the  opposite  side  of  the  ridge, 
and  highway  commissioners  have  no 
right,  by  means  of  a  ditch  through  such 
elevation,  to  divert  the  surface  water 
along  the  highway  from  its  natural 
channel  and  drain  it  upon  such  land. 
Graham  v.  Keene,  143  111.  425,  32  N.  E. 
180,  Affirming  34  111.  App.  87. 

Ilie  removal  of  water  from  a  pond, 
caused  by  a  municipality  raising  the 
grade  of  *one  of  its  streets  without  con- 
structing a  culvert,  is  a  ministerial  act 
in  the  performance  of  wliich  the  city  is 
bound  to  take  all  such  reasonable  care 
and  precaution  against  possible  contin- 
gent injuries  to  others  as  a  discreet  and 
cautious  individual  would  and  ought  to, 
under  like  circumstances,  were  the  whole 
loss  or  risk  to  be  his  alone.  Koba  v. 
MinneapoUa,  22  Minn.  159. 

In  Perdue  v.  Ohinguaooiuyf  25  U.  G. 
Q.  B.  61,  an  action  against  a  municipal- 
ity for  cutting  a  ditdi  in  a  highway, 
thereby  overflowing  the  plaintiff's  land, 
the  defendant's  plea  averred  that  it 
necessarily  made  the  ditch  in  order  to 
repair  the  highway.  The  court  sustained 
the    demurrer    to    the    plea    upon    Uie 

Sound  that,  although  the  cutting  of  the 
tch  may  have  been  necessary,  the  de- 
fendant should  have  further  alleged  the 
necessity  of  using  the  plaintiff's  land  as 


a  receptacle  for  the  drainage,  though 
the  court,  without  deciding,  expressed  a 
doubt  as  to  the  right  of  the  conserva- 
tors of  the  highway  to  flood  the  plain- 
tiff's land,  even  if  no  other  method  were 
obtainable;  saying  that,  if  public  con- 
venience requires  the  destruction  of  pri- 
vate property,  the  owner  of  the  latter 
has  the  right  to  compensation. 

*0'BHen  v.  8t,  Paul,  25  Minn.  331,  33 
Am.  Rep.  470;  Brunhouse  v.  Yorh^  13 
Lane.  L.  Eev.  387;  Slack  v.  Lawrence 
Twp.  (N.  J.  Eq.)  19  Atl.  683;  Am  t. 
Kansas  City,  5  McCrary,  658,  14  Fed. 
236. 

"90  Md.  689,  45  Atl.  882. 

*It  is  one  thing  to  grade  a  highway 
and  cast  off  surface  water  as  a  oonse- 
qu^ice  of  the  grading,  and  quite  an- 
other thing  to  change  the  natural  flow, 
imite  artificial  channels,  increase  the 
volume  of  water,  and  cause  it  to  flow 
upon  private  property  in  an  increased 
volume.  Pat  oka  Twp.  v.  Hopkins,  131 
Ind.  142,  31  Am.  St  Rep.  417,  30  N.  E. 
896. 

'Rutherford  v.  BoUey,  105  N.  Y,  632, 
11  N.  E.  818. 

*Moran  v.  MeOleams,  63  Barb.  185, 
44  How.  Pr.  30;  Young  v.  Maquon  Twp, 
Hifjhvsay  Comrs.  134  111.  569,  25  N.  E. 
689,  Reversing  34  lU.  App.  178;  Cubit 
V.  O'Dett,  51  Mich.  347,  16  N.  W.  679; 
Kensington  v.  Wood,  10  Pa.  93,  49  Am. 
Dec.  582. 
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may  be  individually  liable  for  wrongful  acts  committed  by  them.* 
Tnder  the  doctrine  which  obtains  in  some  of  the  New  England  states 
as  to  the  liability  of  municipal  corporations,  it  is  held  that,  when  the 
highway  officer  does  a  wrongful  act  without  the  express  authority  of 
the  municipality,  it  is  not  liable  for  his  acts.^^  But,  when  he  is  act- 
ing within  the  scope  of  his  authority,  the  municipal  corporation  for 
which  he  act8  will  be  liable  for  his  acts."  If  the  commissioners,  in 
attempting  to  drain  a  road,  east  the  water  onto  an  adjoining  land- 
owner to  his  injury,  the  act  may  be  enjoined.^^  But  the  commission- 
ers have  discretion  as  to  the  proper  mode  of  draining  a  highway,  and 
will  not  be  enjoined  from  merely  changing  the  course  of  drainage,  in 
the  absence  of  fraud  or  a  clear  purpose  of  oppression.^'  Statutes 
authorizing  interference  with  surface  drainage  must  be  strictly  com- 


^Warfcl  V.  Cochran,  34  Pa.  381 ;  PJuiw 
MtT  T.  Sturtevant,  32  Me.  325 ;  Breen  y. 
Hfde  (Mich.)  8  Det  L.  N.  1128,  80  N. 
\V.  732;  Teamey  y.  Smith,  86  lU.  391. 

An  oyeraeer  of  highwajB  cannot,  in 
attempting  to  restore  a  ditch  along  a 
highway  to  its  condition  before  an  im- 
provement had  been  made  in  it  by  his 
predecessor,  dooe  a  sluice  which  would 
carry  water  from  the  ditch  to  his  own 
land,  while  opening  another  sluice  that 
woald  carry  the  water  upon  the  land  of 
his  neighbor.  Iforon  y.  McOleama,  63 
Burb.  185. 

An  oyerseer  of  highways  who  grants 
permission  to  anotl^r  to  dean  out  a 
4iallow  ditch  existing  by  the  highway, 
r»rovided  it  will  benefit  the  road  which 
it  had  theretofore  drained,  is  not  liable 
for  waters  ther^y  carried  on  the  prem- 
i^iea  of  the  plaintiff,  even  though  the 
person  obtaining  the  permission  went 
too  far,  and  trenched  injuriously  on  the 
plaintilTB  interests.  Parker  y.  Fields, 
48  Mieh«  250,  12  N.  W.  194. 

^Bryani  ▼.  Westbrook,  86  Me.  450,  29 
Ati.  1109. 

'The  wrongful  and  negligent  oonstruc- 
tion  by  highway  commissioners  of  a 
ditch  so  as  to  divert  the  surface  water 
fran  its  natural  flow  and  discharge  it 
upon  the  land  of  an  adjoining  owner  to 
his  injury  may  be  regarded  as  a  nui- 
tmnee,  for  the  continuance  of  which  fresh 
actions  may  be  brought  as  often  as 
actual  injury  is  occasioned  thereby ;  and 
in  such  ease  evidence  as  to  damages  sub- 
sequent to  the  commencement  of  the 
MUt  is  inadmissible.  Allen  y.  Michel, 
38  HI.  App.  313. 

^^ouM  y.  Maquon  Twp.  Highway 
Ootmr9.  134  111.  569,  25  N.  £.  689. 


Highway  commissioners  may  be  en- 
ioined  from  cutting  a  ditch  through  the 
highway  which  will  discharge  water 
upon  the  land  of  an  adjoining  owner  at 
a  point  where  it  would  not  come  in  a 
state  of  nature,  especially  where  their 
proposed  action  is  not  for  the  purpose 
of  improving  the  highway  or  for  the 
public  good,  but  for  the  benefit  of  other 
landowners  upon  the  other  side  of  the 
highway.  Jeweit  v.  Sweet,  178  III.  96, 
62  N.  E.  962,  Affirming  77  111.  App.  641. 

"Baughman  v.  Heineelman,  180  111. 
251,  64  N.  £.  313. 

A  court  of  equity  will  not  enjoin 
highway  commissioners  from  draining 
the  roadway  by  ditches,  at  the  suit  of  an 
adjoining  landowner,  on  the  ground  that 
such  ditch  will  overflow  his  land  by 
changing  the  direction  of  the  natural 
flow  of  the  water,  where  such  commis- 
sioners are  clothed  by  law  with  the 
power  of  determining  the  best  method 
of  improving  the  public  roads,  and  it 
does  not  clearly  appear  that  the  ditch 
about  to  be  dug  will  result  in  the  injury 
complained  of.  Hotg  v.  Hoyt,  135  111. 
388,  25  N.  E.  753,  Reversing  34  111.  App. 
488. 

Equity  will  not  restrain  the  highway 
supervisors  in  improving  the  drainage 
of  a  public  road  when  they  act  in  the 
exercise  of  their  judgment,  to  the  ben- 
efit of  the  road  and  pecuniary  advantage 
of  the  township,  and  without  injury  to 
the  plaintiff.  McCormiok  y.  Kineey,  10 
Pa.  Super.  Ct.  607. 

And  a  court  of  equily-  will  not  enjoin 
the  construction  of  a  ditch  by  highway 
commissioners  over  the  land  of  an  ad- 
joining owner,  which  will  carry  the 
water  in  a  different  direction  than  the 
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plied  with  J*  Some  of  the  cases  have,  apparently  upon  the  nonexistr 
ent  theory  that  surface  water  is  a  public  enemy  which  everyone  is 
at  liberty  to  fight  as  best  he  can,  contained  language,  which  seems  to 
sanction  the  right  of  a  municipality  to  dispose  of  its  surface  water  as 
it  chooses,  without  regard  to  the  injury  thereby  done  to  the  adjoining 
lando^vner.  And  the  reasoning  has  resulted  in  some  decisions  which 
are  not  supported  by  sound  principle.  In  Harp  v.  Barahoo^^  it  is 
held  that  the  arrangement  of  gutters,  ditches,  etc.,  by  a  city  in  the 
course  of  grading  and  adjusting  its  streets,  whereby  the  course  of  sur- 
face water  is  changed  and  its  flow  in  certain  directions  or  at  a  certain 
place  increased,  is  not  actionable,  although,  by  the  grading  of  a  street, 
the  outlet  is  obstructed  so  that  the  water  backs  upon  private  property 
to  its  injury.  There  is  no  principle  of  the  law  governing  surface  water 
which  justifies  such  a  decision.  In  Clay  v.  St.  Alhan^^  the  court 
said  that  where  a  municipal  corporation,  in  constructing  drains  and 
gutters,  changes  the  flow  of  surface  water,  it  is  not  liable,  although 
land  is  injured  thereby,  if  the  water  still  spreads  out  as  surface  water, 
notwithstanding  a  change  in  its  flow.  But  the  corporation  cannot 
collect  the  surface  water  in  a  body,  and,  as  such,  cast  it  upon  land  so 
as  to  furrow  it  out  and  create  or  enlarge  drain  courses  through  it. 
That  language  is  self-contradictory.  If  the  water  is  flowing  in  a  drain 
or  gutter,  it,  of  necessity,  does  not  spread  out  as  surface  water,  so  that 
the  supposed  facts  upon  which  the  first  branch  of  the  proposition  is 
based  have  no  existence,  and  the  decision  merely  amounts  to  a  state- 
ment of  the  general  rule  that  the  municipal  corporation  is  liable  for 
draining  surface  water  onto  adjoining  property  to  its  injury,  with 

natural  flow,  where  such  oommissioners  front  of  any  dwelling  houae,  the  prohi- 

instituted  condemnation  proceedings  to  bition  must  be  held  to  extend  to  the 

assess  such  owner's  damages  for  the  con-  "whole  frcat  dooryard"  since  the  act> 

struction  of  the  ditch,  pending  on  ap-  being  in  derogati(Mi  of  private  rights, 

peal,  in  the  absence  of  any  showing  that  must  be  strictly  construed.     Torrington 

they  intended  to  construct  the  ditch  T)e-  ▼.  Messenger,  74  Conn.  321,  60  Atl.  873. 

fore  a  final  determination  of  the  appeal,  "101  Wis.  368,  77  N.  W.  744. 

and  where  no  fraud  or    oppression    is  The  same  ruling  is  found  in  Ohampion 

shown.     BaiLghman  ▼.  BeineeUna/n,  180  v.  Crwndon,  84  Wis.  405,  10  L.  R.  A. 

111.  251,  54  N.  £.  313.  856,  64  N.  W.  775. 

"A  road  supervisor  has  no  authority,  And  in  Flagg  v.  Worcester ,  13  Gray, 

under  a  statute  authorizing  him  to  open  601,  it  was  held  that  a  municipal  eor- 

a  water  course  from  a  road  to  a  natural  poration  has  the  right  to  improve  and 

water  course,  to  open  a  water  course  to  change  the  grade  of  its  streets,  although 

a  pond,  as  that  is  not  a  water  course  in  the  effect  may  be  to  change  the  course 

contemplation  of  the  statute.    McLaugh  of  surface  water  and  cause  it  to  flow 

Un  ▼.  Sandusky,  17  Nd>.  110,  22  N.  W.  upon  land  which  it  did  not  previously 

241.  reach;   and  it  is  not  bound  to  provide 

When  a  highway  drainage    act  pro-  drainage-  to  prevent  such  flow  m  that 

vidcs  that    nothing    therein    contained  direction. 

shall  be  so  construed  as  to  allow  such  "43  W.  Va.  539,  64  Am.  St.  Rep.  883, 

drainage  into  or  upon  any  dooryard  in  27  S.  £.  303. 
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some  language  which  has  the  appearance  of  upholding  a  public  right. 
The  means  by  which  the  course  of  drainage  is  changed  and  the  result 
effected  by  the  change  amount^  in  most  cases,  merely  to  a  collection  of 
the  water,  and  dealing  with  it  in  a  body;  and,  as  will  be  seen  in  the 
following  section,  this  cannot  be  done  without  liability  to  the  o^vner 
of  the  property  injured.  If  the  highway  officers  act  under  authority 
of  a  statute,  the  municipality  is  relieved  from  liability.^^  The  re- 
linquishment by  a  municipal  corporation  of  the  right  to  convey  sur- 
face water  from  a  highway  onto  private  land  is  not  a  ministerial  act, 
but  relates  to  a  surrender  of  a  valuable  right,  and  must  be  made  in  due 
form,  and  the  right  is  therefore  not  lost  by  mere  nonuser  for  three 
vears.*® 

185.  Casting^  collected  water  onto  adjoining  property.— A  municipal 
curporation  cannot  collect  surface  water  and  discharge  it  in  a  mass 
onto  the  land  of  a  private  owner.^  This  rule  prevents  the  drainage 
•f  ponds  onto  adjoining  lands.^     The  liability  of  the  municipality 

'^Oardiner  ▼.  Camden,  86  Me.  377,  30  North  Vernon  v.   Voeglor,  89  Ind.  77; 

Atl.  13.  Princeton  v.  Gieske,  93  Ind.  102;  Rice 

''EMhleman  ▼.  Martic  Ttop.  162  Pa.  68,  v.  Evawtville,  108  Ind.  7,  58  Am.  Rep. 

i5  Atl.  178.  22,   9  N.  E.   139;   Sullivan  v.  Phillips, 

'Field  V.  West  Orange  Ttcp.  36  N.  J.  110  Ind.  320,  11  N.  E.  300;  Davie  v. 
^.  118,  Affirmed  in  37  N.  J.  Eq.  600,  Crawfordsville,  119  Ind.  1,  12  Am.  St. 
45  Am.  Rep.  670;  Clark  v.  Rochester,  43  Rep.  361,  21  N.  E.  449;  Toung  v.  Ma- 
Hun,  271 ;  Bastable  v.  Syracuse,  8  Hun,  quon  Ttcp.  Hightoay  Comrs.  134  111.  669, 
>87;  Gillison  v.  Charleston,  16  W.  Va.  25  N.  E.  689;  Robhins  v.  Willmar,  71 
285,  37  Am.  Rep.  777 ;  Patoka  Twp.  v.  Minn.  403,  73  N.  W.  1097 ;  Sleight  v. 
Hopkins,  131  Ind.  142,  31  Am.  St.  Rep.  Kingston,  11  Hun,  694,  Appeal  Dis- 
417,  30  X.  E.  896;  Soule  v.  Passaic,  47  missed  in  73  N.  Y.  692;  Bastable  v.  Syr- 
\.  J.  Eq.  28,  20  Atl.  346;  Whipple  v.  acuse,  8  Hun,  687,  Apepal  Dismissed 
Fair  Haven,  63  Vt.  221, 21  Atl.  633;  Weir  in  72  N.  Y.  64;  Brayton  v.  Fall  River, 
T.  Plymouth,  148  Pa.  566,  24  Atl.  94;  113  Mass.  218,  18  Am.  Rep.  470; 
Troy  T.  Coleman,  58  Ala.  570;  Eufaula  Derintsy  v.  Ottavoa,  16  Ont.  App.  Rep. 
V.  Simmons,  86  Ala.  516,  6  So.  47;  Kobs  712;  Rhodes  y.  Cleveland,  10  Ohio,  159, 
V.  Uinneajioli*,  22  Minn.  159;  Pye  v.  36  Am.  Dec.  82;  Ashley  v.  Port  Huron, 
Uankato,  36  Minn.  373,  1  Am.  St.  Rep.  36  Mich.  296,  24  Am.  Rep.  662;  Jordan 
«71,  3)  N.  W.  863;  Rychlicki  v.  St,  v.  Benicood,  42  W.  Va.  312,  36  L.  R.  A. 
Louis,  98  Mo.  497,  4  L.  R.  A.  594,  11  S.  519,  67  Am.  St.  Rep.  869,  26  S.  E.  266; 
W.  1001 ;  West  Bellevue  v.  Huddleston,  Pre-emption  Highway  Comrs.  v.  Whit' 
1  Monagfaan,  129,  16  Atl.  764;  Bohan  y.  sitt,  15  111.  App.  318;  Palmer  Y.  O'Don- 
Avora,  154  Pa.  404.  26  Atl.  604;  Inman  nell,  15  111.  App.  324;  AUen  y.  Michel, 
T.  Tripp,  11  R.  I.  520,  23  Am.  Rep.  620;  38  111.  App.  313;  Field  y.  West  Orange 


l»>w  Y.   Madison,  75  Ind.  241,  39  Am.  Ttcp,  36  N.  J.  Eq.  118;  Butler  y. 

Rep.   135,   thereby   OYerruling  whateYer  icater,  25  N.  Y.  S.  R.  316,  6  N.  Y.  Supp. 

contnirY  doctrine  may  be  found  in  Vin-  174. 

oniMs  V.  Richards,  23  Ind.  381 ;  O'Brien  ^Pettigrew  y.  Evansville,  26  Wis.  223, 

Y.  St.  Paul,  25  Minn.  333,  33  Am.  Rep.  3  Am.  Rep.  60. 

470;   FoUmann   y.    Mankato,  46   Minn.  It  is  prima  facie  wrongful  and  a  nul- 

457,  48  N.  W.  192;  Hoffman  y.  Musoa-  sanoe  for  a  municipality  to  construct  a 

tine,  113  Iowa,  332,  86  N.  W.  17;  Vol-  ditch  across  one  of  its  streets,  whereby 

pcratJio  Y.  Kyes    (Ind.  App.)   66  N.  £.  a  large  and  unusual  quantity  of  water 

175:  Thorntown  y.  Fugate,  21  Ind.  App.  is  turned  upon  another's  premises  with 

537,  52  S.  E.  763:  Pet ti grew  y.  Evans-  destructlYe  force  and  to  his  injury,  al- 

vilie,  25    Wis.    223,    3    Am.    Rep.    60;  though  the  drainage  is    necessary    for 


Digitized  by  VjOOQIC 


Oea  RIGHTS  BETWEEN  PUBUC  AND  INDIVIDUAL.  [f  185 

is  not  affected  by  the  fact  that  the  property  is  below  grade.*  And  a 
particular  owner  is  not  deprived  of  his  right  of  action  by  the  fact  that 
intermediate  owners  have  consented  to  have  the  water  turned  across 
their  property.*  It  is  immaterial  whetlier  the  drain  is  constructed 
for  the  purpose  of  turning  the  water  onto  the  adjoining  property,  or 
the  flooding  is  a  necessary  result  of  the  act.  It  is  a  trespass  in  either 
case.*^  In  making  the  distinction  between  injuries  which  result  mere- 
ly from  an  alteration  of  the  grade  of  a  street,  for  which  there  is  no 
liability,  and  those  in  which  water  is  collected  so  that  liability  results, 
the  court  in  Carll  v.  Northport,^  says  a  municipal  corporation  may 
grade,  or  change  the  grade  of,  its  streets  when  it  deems  it  necessary 
to  do  so,  and  property  owners  cannot  complain  although  surface  water 
is  thrown  upon  the  land  in  larger  quantity  than  formerly,  or  is  pre- 
vented from  flowing  therefrom;  but  no  right  exists  to  collect  a  ma- 
terial body  of  water  by  diverting  it  from  its  natural  flow,  or  by  other 
means  to  gather  it  together,  and  to  conduct  it  by  any  artificial  channel 
and  discharge  it  in  a  body  upon  private  property.  Even  courts  which 
hold  that  the  municipality  is  not  liable  for  changing  the  flow  of  sur- 
face water  so  as  to  cast  it  onto  adjoining  property  by  changing  the* 
grade  of  its  streets  hold  the  municipality  liable  where,  by  the  street 
improvements,  water  is  collected  in  one  place,  and  then  discharge*  1 
in  a  body  onto  adjoining  land.''  If,  for  any  reason,  the  water  is  gath- 
ered in  a  body,  it  must  be  taken  care  of  and  conducted  safely  to  an 
outlet  in  such  a  way  as  to  do  no  injury  to  private  property.*    In  the 

sanitary  purposes,  to  remove  stagnant  St.  Rep.  671,  31  N.  W.  863;  Netzer  v. 

water  from  a  pond  caused  by  the  city's  Crook^ton,  59  Minn.  244,  61  N.  W.  21. 

grading  a  street  without  a  culvert;  and  •  11   App.  Div.   120,    42  N.  Y.  Supp. 

the  city  will  be  liable  for  neglecting  to  676. 

dispose  of  the  water  in  another  way,  not  Wannon  v.  8t,  Joseph,  67  Mo.  App. 

so   much   more    costly    than   the    way  367. 

adopted  aa  to  justify  a  reasonably  pru-  'The  maintenance  by  a  city  of  a  oess 

dent  man,  regardful    of  the  rights    of  pool  draining    a  large    area,    whereby 

others,  in  disposing  of  the  water  in  that  water   which   would    have   flowed   elso- 

way.     Kohs  v.  Minneapolis,    22    Minn,  where,  and  sewage,   are  cast  upon  the 

169.  premises  of  a  property  owner  by  reason 

*Beach  v.  Scranton,  6  Lack.  L.  News,  of  an  obstructed  sewer,  renders  it  liable 

25;    Hoffman  v.   Muaoatine,   113   Iowa,  for  the  damage  sustained.     Daggett  v. 

332,  85  N.  W.  17.  CoTioeii,  27  N.  Y.  S.  R.  630,  7  N.  Y.  Supp. 

The  fact  that  land  is  marshy  and  al-  822. 

ready  lawfully  subjected  to  a  consider-  The  flooding  of  an  owner's  land  by  the 

able  drainage  from  other  lands  will  not  construction  of  a  sewer  or  drain  so  as 

justify  a  municipal  corporation  in  ool-  to  gather  large  quantities  of  water  on 

lecting  water  from  a  large    area    and  one  side  of  a  highwav  and  discharge  it 

casting  it  thereon  by  artificial  means,  through  a  culvert  to  the  other  side,  from 

Soule  V.  Passaic,  47  N.  J.  £q.  28,  20  Atl.  whence  it  flowed  onto  the  land  of  an 

346.  abutting  owner,  whoi,  before  such  acts, 

*Weir  V.  Plymouth,  148  Pa.  666,  24  it  had  flowed  off  without  injury  to  his 

Atl.  94.  land,  is  not  mere  consequential  injury 

'Py«  V.  Mankato,  36  Minn.  373,  1  Am.  for  which  a  municipal  corporation  is  not 
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section  immediately  preceding  this  it  has  been  seen  that  some  of  the 
courtj^  have  assumed  that  the  course  of  drainage  along  a  highway 
might  be  changed  in  such  a  way  as  not  to  gather  water  into  a  body 
which  must  be  taken  care  of.  But  this  assumption  does  not  accord 
with  the  facts.  The  object  of  drainage  is  to  gather  and  dispose  of 
water ;  and  when  the  proceedings  are  carried  out  they  will,  of  neces- 
sity, gather  the  water  into  larger  volume  than  it  would  attain  in  it.s 
natural  condition,  and  it  is  this  increase  of  volume  which  is  the  neces- 
!^ry  result  of  the  construction  of  the  drains  which  imposes  upon  th^ 
mimicipality  the  duty  to  care  for  the  water  collected  by  the  drain. 
As  said  in  North  Ifemon  v.  Yoegler^  a  municipal  corporation  is  liable 
for  the  flowing  of  an  owner's  premises  caused  by  its  so  grading  a 
public  street  as  to  collect,  in  an  artificial  channel,  the  surface  water 
from  the  adjoining  territory  which  did  not,  before  that  time,  flow 
upon  such  premises,  and  to  pour  the  same  thereon  to  its  injury ;  and 
the  fact  that  the  grading  was  done  in  pursuance  of  an  ordinance  does 
not  relieve  the  municipality  from  liability.*^  The  unauthorized  cast- 
ing of  water  onto  the  land  of  a  lower  owner  is  a  nuisance  which  is 
remediable  as  such.**  The  continuance  of  the  nuisance  may  be  en- 
joined and  damages  given  for  the  injury  already  inflicted.**  Or  an 
^  action  for  damages  may  be  maintained  from  time  to  time  as  they  oc- 
cur.** Damages  may  be  recovered  sufficient  to  restore  the  lot  to  its 
former  condition.*^     In  a  few  cases  the  liability  of  a  municipality 

liable  ill  the  exercise  of  its  ri^bt  to  oon-  While   a  borough    succeeding  to  the 

«tnict  drains  in  and  improve  its  streets,  ownership  and  oontrol  of  the  highways 

but  is  a  direct  injury    for  which    the  constructed  by  a  town  within  the  limits 

municipality  is  responsible.    Orawforda-  of  the  borough  is  liable  for  the  oontin- 

tillt  ▼.  Bond.  96  Ind.  236.  uanoe  of  a  nuisance  created  by  oonstruct- 

A  highway  culvert  cannot  be  main-  ing  the  highway  in  such  a  manner  that 

tained  which  unlawfuUy  discharm  sur-  it  carries  the  surface  waters  onto  the 

face  water  collected  from  a  wide  area  adjoining     premises,     the     continuance 

ooto  private  property  at  one  place.  Mil-  must  be  intentional,  with  knowledge  of 

far  T.  MorrUtoum,  47  N.  J.  Bq.  62,  20  its  existence.    Morae  y.  Fotr  Haven  Boat, 

Ail.  61.  48  Conn.  220. 

*  99  Ind,  79.  A  city  cannot  be  liable  under  a  charge 

^*Oiili9on  T.   Oharleaion,   16  W.   Va^  of  originating  a  nuisance  by  casting  sur- 

282,  37  Am.  Rep.  763;  Bufaula  t.  fiftni-  face  water  on  ijrivate  property,  where 

mon«,  86  Ala.    515,    6    So.    47;    West  it  appears  that  it  merely  continued  the 

Ormn^  Twp,  t.  Field,  87  N.  J.  Eq.  600,  nuisance  after  territory  on  which  it  had 

45  Am.  Rep.  670,  Affirming  36  N.  J.  Eq.  been  created  was  annexed  to  it;  and  lia- 

118;  Blakely  Twp,  ▼.  Devine,  36  Minn,  bility  for  continuing  is  different  from 

53,  29  N.  W.  342.  that  for  originating.     Rychlicki  v.  8t, 

^Merritt  Tfcp.  t.  Harp  (Mich.)  9  Det  Louie,  115  Mo.  662,  22  S.  W.  908. 

Lb  N.  302,  91  N.  W.  156.  **TVWppfa  v.  Fair  Haven,  63  Vt.  221, 

A  dty  which   creates  a  nuisance  by  21  Atl.  533;  Andrews    v.    Bteele    City 

the  excavation  of  ditches  whereby  sur-  (Neb.)  89  N.  W.  739. 

fwet  water  is  thrown  upon  the  land  of  a  ^Carll  v.  Northport,    11    App.    Div. 

prinie  owner  in  prima  facie  liable  for  120,  42  N.  Y.  Supp.  576. 

its  eootiouance.     Fennoyer  ▼.  Baginaw,  *Mm  v.  Kaneae,  4  McCraiy^  558,  14 

i  MidL  634.  ^^'  2^^- 
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has  been  denied,  apparently  on  the  ground  that  the  injury  did  not  re- 
sult from  the  construction  of  drains  for  the  collection  of  surface 
water,  but  from  the  inevitable  collection  of  water  through  the  grading 
of  streets.  In  Davis  v.  CrawfordsvUle  ^^  it  is  held  that  a  municipal 
corporation  is  not  liable  for  damages  to  land  by  the  flowing  thereon  of 
surface  water  from  a  street  into  which  such  water  is  thrown  by  the 
mere  grading  of  surrounding  streets  in  such  a  way  as  naturally  to  lead 
thereto,  as  such  damages  are  the  mere  consequential  result  of  the  im- 
provement of  such  streets,  and  not  within  the  rule  of  municipal  liabil- 
ity for  the  collection  of  water  in  one  channel  and  throwing  it  in  a 
body  on  lands  where  it  is  not  accustomed  to  flow.^*»  The  result  of  the 
grading  of  connecting  streets  and  uniting  of  their  gutters  is  the  same 
as  though  the  gutters  were  constructed  expressly  to  gather  and  dispose 
of  the  water  from  the  extended  territory,  and  the  city  should  not  be 
permitted  to  do  by  indirection  what  it  could  not  do  directly ;  and  in 
holding  that  there  is  no  liability  under  such  circimistances  the  court 
plainly  loses  sight  of  the  principle  involved,  and  disposes  of  the 
case  on  a  minor  issue.  Under  the  theory  of  municipalily  liability  held 
in  Massachusetts,  it  has  been  held  that  the  owner  of  land  which  ad- 
joins a  highway  cannot  maintain  an  action  at  law  against  the  town, 
which  is  bound  to  keep  the  highway  in  repair,  for  the  acts  of  the  town 
officers  in  so  repairing  the  highway  and  constructing  the  water  bars 
within  its  limits  as  to  cause  surface  waters  to  flow  in  large  quantities 
upon  his  land,  to  his  injury.^" 

186.  Accelerating  or  increasing  flow. —  The  force  of  gravity  which 
causes  all  waters  flowing  on  the  earth  to  seek  the  lowest  level  creates 
natural  drainage,  and  provides  for  the  distribution  of  all  water, 
whether  surface  water  or  otherwise.  This  natural  drainage  is  neces- 
sary to  render  the  land  fit  for  the  use  of  man.  The  streams  are  the 
great  natural  sewers  through  which  the  surface  water  escapes  to  the 
sea,  and  the  depressions  in  the  land  are  the  drains  leading  to  the 
streams.  These  natural  drains  are  ordained  by  nature  to  be  used, 
and  so  long  as  they  are  used  without  exceeding  their  natural  capacity 

"•  119  Ind.  1,  12  Am.  St.  Rep.  361,  21  the  opening  and  grading  of  the  streets 

N.  E.  449.  forming  the  channels  were  properly  done 

^'Miller  v.  Marristoton,  47  N.  J.  Eq.  for  public  purposes;    but    when    it  is 

62,  20  Atl.  61.  made  to  appear  that,  in  addition  to  the 

So  it  has  been  held  that  a  municipality  surface  water,  there  was  drawn  off  and 

is  not  liable  for  flowing  merely  surface  discharged  swamp  water  that  formerly 

waiter  on  a  citizen's  land,  by  collecting  it  run  elsewhere  in  natural  water  courses, 

from  a  hill  top,  and  sending  it  in  vol-  a  judgment  against  the  municipality  for 

ume    through    streets    cut    deeply  with  damages  will  be  upheld.    Union  v.  Dur- 

great  incline  toward  the  injured  land,  kes,  38  N.  J.  L.  21. 

when  there  is  no  complaint  but  what  "Turner  v.  Dartmouth,  13  Allen,  291. 
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the  owner  of  land  through  which  they  run  cannot  complain  that  the 
water  is  made  to  flow  in  them  faster  than  it  does  in  a  state  of  nature. 
Among  the  steps  which  are  taken  for  the  improvement  of  property, 
one  of  the  first  is  to  remove  the  water  from  it  as  rapidly  as  possible. 
The  right  to  drain  upon  and  over  lower  lands  without  making  com- 
pensation for  such  privilege  is  the  same  whether  the  higher  land  is 
the  farm  of  an  individual  owner  or  is  a  public  highway ;  and  highway 
commissioners  have  the  right  to  have  the  surface  water,  falling  or 
coming  naturally  upon  the  highway,  drain  through  the  natural  and 
usual  channel  upon  aild  over  lower  lands ;  and  have  the  right  to  con- 
-struct  ditches  or  drains  for  the  purpose  of  conducting  such  surfa(^ 
water,  even  though  it  is  accumulated  in  ponds,  into  such  natural  and 
iisaal  channels,  although  the  effect  may  be  to  increase  the  volume  of 
water  thus  carried  upon  lower  lands.^  In  accordance  with  this  prin- 
ciple the  flow  of  the  water  into  the  natural  streams  may  be  hastened 
5o  long  as  the  water  is  not  caused  to  overflow  the  banks  of  the  stream 
to  the  injury  of  the  land  through  which  it  flows.^  But  one  landowner 
cannot  be  permitted  to  relieve  himself  of  a  burden  by  casting  it  upon 
his  neighbor,  and  so  the  flow  of  the  water  cannot  be  hastened  into  the 
5tream  to  such  an  extent  that  the  stream  cannot  dispose  of  it  and  the 
result  is  to  cast  it  from  the  highway  onto  the  lower  land  in  a  body,  to 
its  injury.*  The  same  principle  which  authorizes  the  hastening  of 
the  flow  of  water  into  the  stream  also  authorizes  its  being  hastened 
along  natural  depressions  which  act  as  drainage  ditches  so  as  to  make 
the  water  flow  more  swiftly  there  and  in  greater  quantities  at  a  time.^ 
The  fact  that  the  natural  depressions  or  existing  ditches  are  inade- 
quate to  carry  the  water  at  the  increased  rate  will  give  the  landowner 
no  right  of  action.  His  remedy  is  to  enlarge  the  capacity  of  the 
drains  so  as  to  carry  the  water  in  its  natural  course  to  its  natural 

*Brahmm  r.  Keene,  143  HI.  426,  32  N.  a  nuisance  to  a  riparian  owner  by  over- 

R.  180.  flowing  his  land,  it  will  be  liable  there- 

^Kootum  T.  Albany,  79  N.  Y.  470,  35  for.     Manning  v.  Lotoell,  130  Mass.  21. 

Am.  Rep,  640;  (yBrien  v.  8t.  Paul,  18  ^Yoiing    v.    Maquon    Ttcp,    Highway 

Mian.  182,  Oil.  163.  Comra.  134  lU.  560,  25  N.  E.  680;  An- 

For  a  full  di8eaa8i<m  of  this  principle,  chor  Brewing  Co.  v.  Dohha  Ferry,    84 

^^  I  207a,  pa&t,  Hun,  274,  32  N.  Y.  Supp.  371 ;  Miller  v. 

•Two  courta  ha^e  not  followed   this  Newport  News  (Va.)  44  S.  E.  712. 

prindpfe,  but  have  held  that  there  is  no  A  municipal  corporation  is  not  liable 

iiabilitj      under     such     circumstances,  for  constructing  a  culvert  in  such  a  way 

Wkeeier  ▼.   WoreeMter,   10  Allen,    603;  as  to  carry  the  water  along  its  ancient 

Cumherland  v.  WiUiaon,  60  Md.  138,  33  course,  without  increasing  the  quantity. 

Am.  Rep.  304.  Noble  v.  8t.  Allans,  56  Vt.  522. 

Bot    if   a   municipal   oorporation,  by  The  owner  of  a  servient  estate  cannot 

meaBs  of  paved  gutters,  eollects  surface  recover    from    highway    commiRsioners 

water  fr<mi  so  large  an  area  that,  upon  for  the  construction  by  the  latter,  for 

toMtiB^  it  into  a  natural  stream,  the  filth  the  benefit  of  a  highway,  of  a  ditch  along 

carried  by  it  doga  the  stream  and  causes  the  same  so  as  to  conduct   the    water 
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receptacle.*  And  if  the  course  of  the  water  is  not  changed  the  mere 
fact  that  it  is  gathered  into  one  stream  will  not  give  the  landowner  a 
cause  of  complaint.®  But  the  fact  that  the  municpality  may  hasten 
the  flow  of  the  water  does  not  give  it  a  right  to  increase  the  quantity 
which  will  eventually  flow  over  the  lower  property.  It  cannot,  under 
this  rule,  gather  water  and  carry  it  out  of  the  direction  in  which  it 
naturally  drains  so  as  to  make  it  join  the  hastened  flow.^  If  the  water 
has  been  taken  out  of  its  natural  course,  it  may  be  restored  thereto.* 


along  natural  channels  in  the  direction 
it  naturally  flowed,  especially  if  in  so 
doing  the  flow  of  water  over  his  land  wan 
not  increased  so  as  to  damage  him  in 
any  degree.  Crohen  t.  Ewers,  39  111. 
A  pp.  34. 

"TTeM  V.  Madison,  75  Ind.  241,  S9  Am. 
Rep.  135 J  Rice  v.  Evansville^  108  Ind. 
7,  58  Am.  Rep.  22,  9  N.  £.  139;  Eeih  v. 
Fond  du  Lao,  63  Wis.  228,  53  Am.  Rep. 
279,  23  N.  W.  495. 

Highway  commissioners  have  the  right 
to  drain  a  highway  by  means  of  a  ditch 
along  the  same  so  as  to  conduct  the 
water  into  the  natural  channel  into 
which  it  would  naturally  flow,  but  in 
less  volume,  although,  by  the  unevenness 
of  the  ground,  ponds  had,  prior  to  the 
construction  of  the  ditch,  formed  there- 
on; and  a  landowner  «umot  complain 
of  the  increased  flow  in  such  natural 
channel  caused  thereby.  Pre-emption 
Highway  Comra.  v.  Whitsiit,  15  111.  App. 
318. 

But  an  injunction  will  be  granted  at 
the  suit  of  a  landowner  to  restrain  the 
enlargement  of  that  portion  of  a  joint 
county  ditch  located  in  an  upper  county 
and  which  nms  through  his  lands,  where 
it  will  result  in  the  overflowing  of  his 
lands  because  of  the  failure  of  uie  com- 
missioners to  secure,  as  required  by  law, 
a  sufficient  outlet  through  the  portion 
of  the  ditch  in  the  lower  county  before 
making  the  improvements  Bedfem  v. 
Hancock  County,  18  Ohio  C.  C.  233. 

*The  mere  fact  that  the  water  which 
naturally  accumulates  by  the  rains 
which  fall  upon  a  city  and  the  surround- 
ing more  elevated  land  is  collected  into 
one  stream  is  not  sufficient  to  support 
an  action  against  the  municipal  corpora- 
tion for  damage  caused  by  the  discharge 
thereof  upon  adjoining  lands  which  are 
the  natural  outlet  of  such  water,  even 
though  it  otherwise  would  have  flowed 
over  such  lands  in  many  small  streams. 
Phinigy  v.  Augusta,  47  Ga.  260. 

So  it  has  been  held  that  highway  com* 
missioners  have  the  right>  by  means  of 


a  ditdi,  to  drain  a  pond  into  a  highway 
and  discharge  the  same  upon  the  land 
of  an  adjoining  owner  at  the  same  place 
it  naturally  flowed,  without  increasing 
the  flow,  and  doing  such  landowner  no 
actual  damage,  although  to  drain  the 
pond  it  was  necessary  to  cut  the  ditch 
in  a  different  direction  than  the  water 
had  formerly  flowed  through  slight  ele- 
vations  in  the  land.  Palmer  v.  O'Don- 
nell,  15  111.  App.  324. 

^Aurora  v.  Love,  93  HI.  521;  Am  v, 
Kansas,  4  McCrary,  558,  14  Fed.  236; 
Elliott  V.  Oil  City,  129  Pa.  570,  18  Atl. 
553 ;  MoCai-thy  v.  Far  Rockaway,  3  App. 
Div.  379,  38  N.  Y.  Supp.  989 ;  Frederick 
V.  Lansdale,  156  Pa.  613,  27  Aa  563 ; 
Burton  v.  Chattanooga,  7  Lea,  739. 

A  municipal  corporation,  in  ccMistruct- 
ing  its  streets  and  sewers,  is  bound  so  to 
construct  them  as  to  protect  the  prop- 
erty of  its  citizens,  as  far  as  possible, 
from  damage  by  overflow  of  water, 
which  damace  is  not  to  be  ascertained 
by  the  one  idea  of  an  increased  quantity 
of  water,  but  by  the  force,  flow,  and  ef- 
fect as  well.  MoArthur  v.  Dayton,  19 
Ky.  L.  Rep.  882,  42  8.  W.  343. 

Under  a  right  to  drain  highway  sur- 
face water  into  a  ditch  (a  private  prop- 
erty, a  municipal  corporation  cannot 
justify  an  increase  of  the  flow  of  such 
water  by  the  addition  of  wa^te  water 
from  a  rubber  mill.  Hamilton  Twp.  v. 
Waimoright,  52  N.  J.  Eq.  419,  29  Atl. 
200. 

But  in  Miller  v.  Morristown,  47  N.  J. 
Eq.  62,  20  Atl.  61,  it  was  held  that  a 
municipal  corporation  is  not  liable  for 
throwing  larger  quantities  of  surface 
water  on  private  lands  by  making  a 
highway  conform  to  the  established 
grade  and  paving  it,  as  a  consequence  of 
which  the  area  from  which  the  water  is 
collected  is  enlarged,  and  more  water  is 
drained  from  the  roflidbed. 

'Highway  commissioners  have  the 
right,  in  the  exercise  of  their  power  and 
duties  to  keep  the  roads  in  repair,  to  fill 
up  a  diteh  along  a  highway  and  cut  a 
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187.  Damming  back. — When  the  question  of  the  right  to  dam  back 
surface  water  is  reached  no  rule  can  be  formulated  which  will  be  equi- 
tably applicable  to  aU  cases.  The  circumstances  under  which  the 
damming  back  may  occur  vary  all  the  way  from  a  mere  altering  of 
grade  so  as  to  change  the  course  of  the  flow  of  water  falling  at  or  near 
the  division  line  between  the  adjoining  properties  to  the  obstruction 
of  a  ravine  in  which^  in  times  of  heavy  rains  and  melting  snows,  water 
rushes  with  all  the  force  of  a  mountain  torrent.  It  is  very  obvious 
that  a  rule  which  would  sanction  or  deny  the  right  to  obstruct  in  one 
ease  would  not  necessarily  be  the  proper  rule  to  apply  in  the  other 
caaa.  Compared  with  the  evil  which  would  result  from  refusing  to 
permit  a  change  in  the  natural  grade  of  property  for  the  purpose  of 
improving  it,  that  which  would  result  from  the  mere  change  in  tiie 
direction  of  the  flow  of  the  water  adjoining  the  division  line  between 
the  properties  w^ould  be  insignificant,  so  that  the  courts  are  unani- 
mous in  holding  that  no  right  of  action  arises  for  a  mere  change  of 
that  character.^  As  said  in  Lampe  v.  San  Francisco,^  a  municipal  cor- 
poration is  not  liable  for  damages  resulting  from  the  proper  construe- 
rion  of  an  embankment  in  the  necessary  and  lawful  grading  of  a  street, 
which  merely  causes  the  surface  water  upon  an  abutting  lot  situated 
below  the  level  of  the  official  grade  to  accumulate  thereon  instead  of 
flowing  freely  therefrom,  as  before  the  grading,  where  such  water  had 
not  found  for  itself  a  definite  channel  in  which  it  was  accustomed  to 
flow.*     And  the  same  rule  relieves  the  public  officials  from  liability 

culmt  across  the  same  so  as  to  restore  age,  where  it  does  not  appear  with  suf- 

the  flow  of  water  to  its  natural  direction  fident  certainty  that  its  removal  would 

and  prevent  injurj  to  sn  adjoining  land-  result  in  an  injury  to  such  landowner, — 

owner  faj  the  throwing  of  water  on  his  it  not  being  clearly  established  that  the 

premises  not  ri^^tfully  belonging  there ;  water  naturally  flows  in  that  direction. 

sad  an  adjoining  landowner  cannot  com-  Barnard  v.   Nokomia  Hightoay  Comra* 

plain  although  his  land  has  drained  in-  172  111.  391,  50  N.  E.  120,  Affirming  71 

to  such  flll«i-up  ditch  for  more  than  111.  App.  187. 
twenty  years,  where  he  will  receive  the       *  124  Cal.  546,  57  Paa  461,  1001. 
sane  advantage  by  the  drainage  as  be-       *Wei8  v.  Madison,  75  Ind.  241,  30  Am. 

lore  and  at  as  little  cost    Henline  v.  Rep.    135;    Alden    ▼.   Minneapolis,  24 

Stack,  48  m.  App.  67.  Minn.  254;  Corcoran  v.  Benioia,  96  Cal. 

^EransviUe  ▼.  Decker,  84  Ind.  325,  43  1,  31    Am.  St.  Rep.  171,   30   Pac   798; 

Am.  Rep.  86;  Hoyt  v.  Hudson,  27  Wis.  BroonuUl  v.  Chester,  1  W.  N.  C.  228; 

«56,  0   Am.  Rep.  473;    Waters   v.   Bap  Jordan  v.  Bentoood,  42  W.  Va.  312,  36 

View,  61  Wis.  642,  21  N.  W.  811 ;  Her-  L.  R.  A.  519,  67  Am.  St.  Rep.  859,  26  S. 

ring  V.  District  of  Columhia,  3  Mackey,  E.  266. 
572.  In  Wilson  v.  Vew  York,  1  Denio,  595, 

Eijuity  will  not  enjoin  highway  com-  43  Am.  Dec.  719,  the  liability  of  the  cor- 

miasioners  from  removing  a  culvert  in  poration  for  raising  the  grade  of  streets 

the  public  highway  and  filling  up  the  so  as  to  obstruct  the  flow  of  surface  wa- 

apaee  with  dirt,  on  the  ground  that  such  ter    was    denied ;    but    it    was    on    the 

culvert  was  necessary  to  convey  the  sur-  ground  that  the  duties    in    connection 

face  water  collecting    on    the    owner's  with  the  raising  of  the  grade  were  pub- 

fnremifes  in  its  naturial  course  of  drain-  lie,  for   which  a  private  action   would 
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for  injuries  caused  by  the  mere  alteration  in  grades.*  Some  of  the 
cases  have  applied  this  doctrine  to  cases  in  which  definite  channels 
forming  a  natural  outlet  for  surface  water  have  been  obstructed.  Ac- 
cording to  the  rule  of  the  civil  law  such  natural  drainage  channels 
could  not  be  interfered  with  to  the  injury  of  persons  whose  land  was 
drained  by  them.  In  Scanlan  v.  Montreal^  it  was  held  that  a  city  is 
liable  for  damages  from  an  overflow  caused  by  its  raising  the  level  of  a 
private  street  near  the  land  overflowed,  and  filling  up  a  gully  by  which 
the  water  was  more  easily  carried  away,  so  as  to  expose  such  land  to 
overflow.  This  is  plainly  the  equitable  rule  and  the  rule  whidi  is 
adopted  by  the  constitutional  provision  that  private  property  shall  not 
be  damaged  for  public  use  without  compensation.®  There  is  a  strong 
current  of  authority  following  this  rule  and  holding  that  a  municipal 
corporation  cannot  destroy  natural  means  of  drainage  by  grading  a 
street,  and  provide  no  adequate  means  for  the  escape  of  surface  water.' 
This  rule  is  applicable  whenever  there  is  a  channel  in  which  the  water 
is  accustomed  to  flow,  whether  it  is  formed  by  nature  or  by  the  action 


not  lie,  rather  than  that  there  was  a 
right  to  interrupt  the  flow  of  surface 
water. 

The  principle  of  that  case  was  fol- 
lowed in  Kavanaugh  v.  Brooklyn,  38 
Barb.  232 ;  Clark  v.  Wilmington,  6  Harr. 
(Del.)  243;  Magariiy  v.  Wilmingtony  6 
Houst.  (Del.)  630. 

A  township,  in  repairing  a  highway,  is 
not  liable  for  the  destruction  of  a  cul- 
vert across  the  highway  through  which 
surface  water  from  the  adjoining  land 
had  been  accustomed  to  pass,  as  the 
lando^vner  has  no  right  of  drainage 
across  the  highway  for  surface  water. 
Darby  v.  Orowland  Ttop.  38  U.  0.  Q.  B. 
338. 

One  who  petitions  for  the  establish- 
ment of  a  grade  and  the  improvement  of 
a  street  upon  which  his  lots  front, 
and  who,  without  objection,  pays  an  as- 
sessment for  benefits,  without  exercising 
his  ri^ht  to  appear  before  the  common 
council  and  urge  his  claim  for  damages 
<m  account  of  the  stoppage  of  water  and 
the  temporary  flowage  of  his  land,  can- 
not thereafter  maintain  an  independent 
proceeding  to  recover  damages  for  sueh 
cause.  Hemhling  v.  Big  Baptds,  89  Mich. 
1,  60  N.  W.  741 ;  Collins  v.  Gra/nd  Rap- 
ids, 96  Mich.  286,  64  N.  W.  889. 

*aould  V.  Booth,  66  N.  Y.  62. 

And  successors  of  commissioners  of 
highways  who,  in  constructing  an  em- 
bankment upon  a  highway,  neglected  to 
provido  a  sufficient  culvert  to  carry  off 


the  surface  water  on  abutting  property, 
are  not  personally  liable  for  injuries 
caused  by  such  surface  water.  Ibid. 

In  that  case  the  additional  fact  ap- 
peared that  the  sewer  which  the  city 
placed  in  such  street  was  insufficient,  in 
case  of  a  heavy  rain,  to  carry  oflf  the 
surface  water. 

'  Rap.  Jud.  Quebec,  17  C.  S.  363. 

•Re  Chatham  Street,  191  Pa.  604,  43 
Atl.  365. 

There  is  no  implication  in  a  contract 
for  sale  of  lots  that  the  corporate  au- 
thorities shall  have  power  so  to  change 
and  improve  streets  dedicated  on  the  plat 
thereof  as  to  make  them  safe  and  con- 
venient highways  for  the  public,  which 
will  relieve  the  municipality  from  its 
liability,  under  a  constitutional  provi- 
sion that  it  shall  make  just  compensa- 
tion for  all  property  taken,  injured,  or 
destroyed  by  the  construction  or  en- 
largement of  its  works,  highways,  or  im- 
provements, for  damages  caused  by  rais- 
ing the  grade  of  a  street  so  as  to  cheds 
the  natural  flow  of  water  from  one  of 
such  lots  and  cause  it  to  sta^id  thereon. 
Avondale  v.  MoFarland,  101  Ala.  381, 
13  So.  604. 

^Wilbwr  V.  Ft.  Dodge  (Iowa)  96  N. 
W.  186;  Kemper  v.  Louisville,  14  Bush, 
87;  Bovcma/n  v.  Vew  Orleans,  27  La. 
Ann.  501 ;  Aurora  v.  Reed,  57  111.  29,  11 
Am.  Rep.  1 ;  Diceon  v.  Baker,  65  111.  518, 
16  Am.  Rep.  691 ;  Lake  v.  fiofc,  33  111. 
App.  46;  Edwards  v.  Peoria,  66  111.  App. 
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of  the  water.*  When  the  channel  in  which  the  water  has  been  accus- 
tomed to  flow  assumes  the  character  of  a  swale  or  ravine  havings  at 
certain  seasons  of  the  year^  a  definite  stream  of  water  flowing  in  it^  al- 
though the  stream  may  not  be  of  such  a  character  as  to  constitute  a 
water  course  in  the  true  sense  of  that  term,  there  should  be  no  right  to 
obstruct  the  flow  without  providing  means  to  carry  away  the  water 
which  is  known  to  be  in  the  habit  of  flowing  in  the  channel.*  As  said 
in  McClure  v.  Red  Wingy^^  when,  in  the  judgment  of  a  municipal  cor- 
poration^ it  becomes  necessary,  in  making  a  public  improvement,  to 
obstmct  the  natural  channel  of  a  stream  formed  by  surface  water 
made  up  of  rains  and  melted  snow  which  has  fallen  on  the  sides  of  the 
ravine  in  which  the  water  flows,  or  on  the  sides  of  those  ravines  tribu- 
tary thereto,  and  where  the  water  often  flows  with  the  rapidity  of  a 
torrent  and  the  volume  of  a  small  river, — the  city  is  bound  to  provide 
artificial  channels  to  carry  off  the  water  without  injury  to  the  prop- 
erty of  others,  and  to  exercise  reasonable  care,  skill,  and  diligence  in 
doing  the  work.  If  it  becomes  necessary  to  divert  the  water  upon  pri- 
vate property  the  right  must  be  procured  by  condemnation  proceed- 
ings. It  has  been  said  that  by  the  common-law  rule  surface  water  is 
a  common  enemy  which  anyone  may  fight  as  he  sees  fit  without  lia- 
bility for  injuries  thereby  caused  to  his  neighbor.  As  will  be  seen 
when  we  oome  to  consider  the  general  question  of  surface  water,  there 
is  no  such  rule.^^  But  some  courts,  laboring  under  the  mistaken  no- 
tion that  such  rule  exists,  have  applied  it  to  the  solution  of  the  ques- 

68;  Mfiguwe  v.  Cn/rieraville,  76  Ga.  84;  lands,  the  jury  are  confined  to  th^  plan 
iff.  fiteriing  y.  Jephson,  21  Ky.  L.  Rep.  and  specification,  and  cannot  consider 
1088,  53  S.  W.  1046.  the  statement  of  members  of  the  yilla^ 

*Lcm  Anp^let  Cemetery  Asso.  v.  Lot  council  that  if  it  becomes  necessary  the 
Angeiea,  103  Cal.  401,  37  Pac  375;  Lor-  yillagc  will  extend  the  culvert  and  take 
nhee  y.  CloverdaU,  131  Gal.  96,  63  Paa  other  means  to  prevent  Huch  flooding. 
143:  Edwards  v.  Peoria,  66  111.  App.  68;  Martin  y.  Bond  Hill,  7  Ohio  G.  G.  271. 
fjogamsport  y.  Wright,  25  Ind.  512;  *Lo8  Angeles  Cemetery  Asso.  y.  Los 
Cat€m  y.  Davenport,  9  Iowa,  227.  Angeles,  103  Cal.  461,  37  Pac.  375;  Bea- 

Injury  to  lands  by  the  filling  of  trice  r.  Leary,  45  Neb.  149.  50  Am.  St. 
streets  and  raising  of  catch  basins  so  Rep.  546,  63  N.  W.  370;  Stoehr  y.  8t. 
as  to  render  useless  drains  previously  Paul,  54  Minn.  549,  56  N.  W.  250. 
established  and  paid  for,  and  causing  In  Rowe  v.  Addison,  34  N.  H.  306,  it 
water  to  flow  bade  thereon  which  would  is  said  by  Eastman,  J.,  that  surveyors  of 
otherwise  have  been  carried  off,  is  a  con-  highways  are  not  authorized  to  make 
tinoinj^  nuisance.  Toledo  y.  Letcis,  17  embanlonents  on  the  sides  <^  roads  so  as 
Ohio  C.  C.  588.  to   throw  bade   upon   adjoining  owners 

In   aaaesaing  damages    from   the   im-    the  water  that  naturally  flows  into  the 
prvremcnt  of   a    highway,  which,  from    highways,  it  being  their  duty  to  make 
the  plan  and  specification  thereof,  it  ap-    culverts  or  bridges  for  it  to  pass  across 
pf^n  will  result  in  the  flooding  of  ad-    the  roads,  or  to  make  channels  or  canal't 
joining  lands  by  reason    ol   failure    to   by  the  sides  of  the  hijjfhways  so  that  it 
proride    for   the  extension   across  such    may  flow  off  without  injury. 
hi^diway  of  a  culvert  placed  therein  on        *"28  ]Slinn.  186.  9  N.  W.  767. 
«   partial  inipro\'ement  thereof,  thereby       ^Post,  chapter  xxix. 
shotting  oflf  tha  natural  drainage  of  such 
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tion  of  the  right  to  obstruct  ravines  and  swales,  and  have  held  that  it 
accorded  such  right.  *^  Since,  however,  such  cases  are  governed  by  a 
rule  which  has  no  existence,  they  cannot,  of  course,  be  regarded  as  cor- 
rect. If  the  municipality  attempts  to  provide  drainage  for  surface 
water  the  flow  of  which  it  obstructs,  it  will  be  liable  for  injuries 
caused  by  the  insufficient  capacity  of  the  means  furnished.*'  The 
rule  which  permits  the  alteration  of  the  flow  of  the  surface  water  ad- 
joining the  division  line  between  the  adjoining  properties  permits  the 
municipality  to  erect  barriers  which  will  prevent  water  from  flowing 
upon  the  sidewalk  from  adjoining  property  in  such  a  way  as  to  freeze 
and  make  the  walk  unsafe.^* 

188.  Consequential  injuries. — When  the  doing  of  an  act  does  not 
necessarily  involve  a  trespass  upon  the  adjoining  property,  but  the  in- 
jury is  an  incidental  effect  of  the  act,  there  is  a  tendency  on  the  part 
of  some  courts  to  call  it  consequential,  and  to  hold  the  municipality 
free  from  liability.  Calling  an  injury  consequential  is,  however,  a 
very  unsatisfactory  way  to  dispose  of  the  case.  Some  injuries  may 
be  indirect,  and  yet  plainly  entitle  the  injured  person  to  compensa- 
tion, and  others  may  be  direct  and  yet  be  injuria  sine  damno,  A  con- 
sequential injury  for  which  there  is  no  liability  to  make  amends  is 
one  which  attends  the  doing  of  an  act  which  the  person  doing  it  has  a 
perfect  right  to  do  in  the  way  in  which  he  does  it.  So  that,  to  deter- 
mine whether  or  not  an  injury  is  consequential,  the  lawfulness  of  the 
act  causing  it  must  flrst  be  ascertained.  This  is  a  task  frequently 
evaded  by  declaring  the  injury  consequential  because  not  the  result 
of  a  trespass,  when  it  may,  nevertheless,  be  the  result  of  some  other 
act  which,  in  law,  is  wrongful.  When  the  act  is  done  by  the  state, 
there  is  no  redress  unless  expressly  given  by  the  Constitution  or  stat- 
utes, and,  under  the  forms  of  the  Constitution  which  provide  compen- 
sation for  property  taken,  only,  a  strict  construction  would  exclude 
compensation  where  the  property  was  merely  injured.  Later  consti- 
tutions have  changed  this  rule  by  providing  compensation  for  prop- 
erty damaged.  Municipal  corporations  are  not  entitled  to  all  the 
immunity  belonging  to  the  state.  They  become  liable,  not  only  when 
compensation  is  provided  by  the  Constitution  or  statute,  but  also  when 

^*Hopt  V.  Hudsorij  27  Wis.  656,  0  Am.  acquired  by  the  municipality.     Bangor 

Rep.  473;  Harp   v.  Barahoo,    101   Wia.  ▼.  LanaU,  61  Me.  521. 

368,  77  N.  W.  744.  ^Weia  v.  Madison,  76  Ind.  241,  39  Am. 

A  lot  owner  may  fill  up  his  lot  and  Rep.  136;    Crawfordsville   ▼.   Bond,   96 

thereby   obstruct    a    swale   into    which  Ind.  236;  Indianapolis    v.    Lawyer,    38 

street  "^  gutters    empty    without    either  Ind.  348;  Indianapolis  v.  Tate,  30  Ind. 

buildinnf,  or  permitting  the  city  to  build,  282. 

«ny  drain  in  it*  stead,  unless  a  prescrip-  ^*Meith  v.  Brockton,  136  Mass.  119. 
Uve  right  to  such  a  passage  has  been 
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ihey  are  giiilty  of  negligence.  In  fact,  in  respect  to  their  dealings 
with  surface  water,  their  liability  is  that  of  an  individual  under  like 
circumstances.  They  cannot  change  the  course  of  drainage  or  con- 
centrate its  flow,  nor  can  they  gather  surface  water  and  cast  it  in  a 
body  on  an  adjoining  owner  any  more  than  an  individual  can.  And 
it  is  immaterial  on  the  question  of  liability  whether  the  wrongful  act 
is  the  result  of  purpose  or  the  result  of  improvements  undertaken 
with  no  intention  to  injure  the  adjoining  proprietor.  Notwithstand- 
ing this  fact,  there  are  many  cases  in  which  the  liability  of  the 
municipality  has  been  denied  on  the  ground  of  consequential  injury 
when  an  individual  would  be  liable.  Such  theory  is  entirely  wrong. 
As  said  by  Judge  Lawrence  in  Kevins  v.  Peoria,^  the  theory  that  pri- 
vate rights  are  ever  to  be  sacrificed  to  public  convenience  or  necessity 
without  full  compensation  is  fraught  with  danger,  and  should  find  no 
lodgment  in  American  jurisprudence.  If  the  Constitution  provides 
for  the  payment  of  damages  in  case  of  injury  to  private  property,  its 
owner  may  recover  for  injuries  caused  by  the  casting  of  surface  water 
thereon,  and  liability  cannot  be  evaded  by  calling  the  injury  conse- 
quential.^ It  is  intimated  in  Inman  v.  Tripp?  that  if  a  statute 
should  expressly  authorize  a  city  to  grade  its  streets  without  regard  to 
the  throwing  thereby  of  surface  water  upon  the  abutting  land,  it 
would  be  unconstitutional,  as  authorizing  the  taking  of  private  prop- 
erty for  public  use  without  just  compensation.  And  in  Oray  v.  Knox- 
rilh*  it  was  held  that  a  municipal  corporation  is  liable  for  injuries 
to  the  premises  of  a  private  citizen,  caused  by  the  grading  of  a  public 
j^treet  so  as  to  throw  surface  water  thereon,  by  virtue  of  the  constitu- 
tional provision  that  no  man's  property  shall  be  taken  or  applied  to 
public  use  without  just  compensation  therefor.  But  the  injury  in- 
flieted  upon  adjoining  property  by  the  grading  of  a  street  does  not 
constitute  a  taking  of  property  within  the  meaning  of  a  constitutional 
provision  that  damages  must  be  paid  for  such  taking.'^     In  so  far  as 

*  41  IIL  602,  89  Am.  Dec  392.  surface  water,  without  changing  Its  nat- 

ToowT  T.  Dallas.  83  Tex.  239,  18  S.  ural  course  or  draining  more  water  on 

W.  54S.5 :  ChurehUl  v.  Beethe,  48  Neb.  87,  lower  lands   than  they  were  naturally 

35  L.  R.  A.  442,  66  N.  W.  992.  servient  to,  there  is  no  construction,  a1- 

A   ooostttational  provision   that   pri-  teration,  or  enlargement  of  a  public  work 

THte  property  shall  not  be  taken  or  dam-  within  a  constitutional  provision  requir- 

aged  for  public  use  without  just  com-  ing  payment  of  consequential  damages. 

penaatioii  does  not  render  a  city  liable  Warner  v.  Muncy  Twp.   18  Pa.  Co.  Ct* 

for  dmmagea  to  property  from  surface  582. 

water  where  a  private  individual  would  *  11  R.  I.  520,  23  Am.  Rep.  520. 

not   be    liable.    Jordan   v.  Benwood,  42  *  85  Tenn.  09.  1  S.  W.  622. 

W.  Va,  312,  36  L.  R.  A.  519,  57  Am.  St.  »HVi«  v.  Madison,  75  Ind.  241,  39  Am. 

Rep.  859,  26  S.  E.  266.  Rep.  1.35. 

8o.    when,   in    repairing   a   highway.  Municipal  actions,  like  the  establish- 

break*  are  made  acrosA   it  to  o(mduet  ment  of  grades  for  streets,  building  of 
Vol.  n.— Watcbs,  62. 
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the  injury  to  the  abutting  land  results  merely  from  the  change  in  the 
course  of  the  water  between  the  land  and  the  highway,  so  that  it  flows 
from  the  highway  to  the  land,  it  results  from  an  act  which  the  munici- 
pal corporation  has  a  right  to  perform,  and  there  is  no  liability  for 
the  resulting  injury,  if  any.®  This  is  merely  the  use  which  any  land- 
o\\Tier  is  permitted  to  make  of  his  property,  and  such  use  gives  the 
neighbor  no  right  to  complain.  But  when  the  doctrine  is  carried  fur- 
ther so  as  to  absolve  the  municipality  from  liability  for  injuries  re- 
sulting from  the  collection  or  concentration  of  water  or  changing  its 
course,  the  decisions  are  usually  placed  upon  another  ground,  which 
is  of  doubtful  soundness.  In  Magarity  v.  Wilmington,'^  the  court 
held  that  the  municipal  corporation  had  statutory  authority  to  grade 
its  streets,  and  was  not  liable  for  the  flowing  of  surface  water  onto  ad- 
joining land  in  the  absence  of  negligence,  since  "the  damage  is  the  re- 
sult of  the  exercise  of  the  discretionary  power  conferred  by  law  upon 
the  city,  subject  to  which  private  property  is  held."  There  is  no 
doubt  that,  in  the  absence  of  a  constitutional  obstacle,  the  legislature 
might  authorize  drainage  over  private  property  without  making  com- 
pensation.* And  if  the  legislature  had  that  power  it  might  confer  it 
upon  the  municipal  corporation;  but  it  does  not  follow  that  the  mere 
grant  of  power  to  grade  a  street  carries  with  it  the  right  to  turn  sur- 
face water  onto  adjoining  property,  to  its  injury.  The  municipal  cor- 
poration has,  in  that  regard,  no  greater  right  than  the  private 
individual,  unless  the  authority  is  expressly  conferred  upon  it  by  the 
legislature ;  and,  in  the  absence  of  such  express  authority,  the  private 
owner  holds  his  property  subject  to  no  easement  on  the  part  of  the 

dmins,  or  the  construction  of  sewers  A  municipal  corporation  is  not  liable 
under  a  positive  and  direct  legislative  in  North  Carolina,  when,  as  an  incident 
authority,  so  long  as  they  do  not  direct-  to  the  construction  or  changing  of  the 
ly  encroach  on  contiguous  property,  aJ-  grade  of  a  street,  an  owner  of  adjacent 
though  they  may  impair  its  use  by  in-  land  is  injured  by  the  consequential  di- 
dire<%  consequences,  do  not  constitute  a  verting  of  the  surfaee  water,  whereby- 
taking  of  private  property  for  a  public  his  premises  are  flooded  or  his  building 
use  without  just  compensation  within  rendered  insecure.  State  v.  Wilson,  107 
the  constitutional  meaning.  Aicher  v.  N.  C.  865, 12  S.  E.  320. 
Denver,  10  Colo.  App.  413,  52  Tac.  86.  ^5  Houst.  (Del.)  630;  Roll  v.  Angus- 

•Hotter  V.  Philadelphia,  12  Pa.  Super,  ta,  34  Ga.  326. 

Ct.  224 ;  Lee  v.  Minneapolis,  22  Minn.  '  A  statute  permitting  persons  charged 

13;  Yeager  y.  FaArmount,  4:3  W,Y A.  259,  with   the  repair  of  highways  to  drain 

27  S.  e!  234;  Pye  v.  Mankato,  36  Minn,  off  water  therefrom  onto  or  across  the 

373,  31  N.  W.  863.  land  of  others,  with  a  proviso    that    it 

A  municipal  corporation,  authorized  shall  not  be  drained  into  any  dooryard, 
by  law  to  construct  drains  in  public  in  front  of  any  dwelling  house,  or' into 
highways  outside  its  corporate  limits,  is  an  inclosure  used  exclusively  for  the 
not  responsible  for  consequential  dam-  storage  and  sale  of  merchandise,  thereby 
ages  to  abutting  property  owners  result-  exempts  towns  from  liability  for  injur- 
ing from  the  proper  and  "reasonable  exer-  ies  inflicted  by  such  drainage.  Bronson 
cise  of  that  authority.  Cummins  v.  Sey-  r.  Wallingford,  64  Conn.  513,  9  Atl.  393. 
mour,  79  Ind.  491,  41  Am.  Rep.  618. 
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municipality  to  drain  over  it  A  mimicipal  corporation  has  no  more 
power  over  its  streets  than  a  private  individual  has  over  his  own  land, 
and  it  cannot,  under  the  specious  plea  of  public  convenience,  be  per- 
mitted to  exercise  that  dominion  to  the  injury  of  another's  property 
in  a  mode  that  woidd  render  a  private  individual  responsible  in  dam- 
ages without  being  responsible  itself.*  Though  the  act  of  changing 
grades  or  providing  sewers,  or  refusing  to  change  them  or  to  provide 
them,  may  involve  a  discretion,  yet  this  is  not  a  sufficient  defense  to 
an  action  against  the  city  when  private  property  has  been  invaded  and 
its  use  impaired  without  compensation,  by  having  surface  water 
thrown  thereon  as  a  result  of  the  grading  of  a  street.^^  And  a  hold- 
ing that  the  municipality  can,  by  the  plan  of  improvement,  drain  sur- 
face water  over  private  property  to  its  injury,  on  the  ground  an- 
noimoed  in  Magarity  v.  Wilmington,  amounts  simply  to  holding  that 
the  municipality  has  such  easement.  In  Churchill  v.  Beethe^^  the 
court  held  that  an  embankment  which  is  not  an  unnecessary  or  im- 
proper improvement  of  a  highway,  in  the  absence  of  negligence,  gives 
no  cause  of  action  to  an  adjoining  landowner  because  it  drains  the 
dow  of  surface  water  out  of  its  course  over  the  adjoining  property. 
As  we  have  already  seen,  water  cannot  be  drained  out  of  its  course 
onto  adjoining  property  to  its  injury,  and  the  municipal  corporation 
has  no  greater  right  to  do  so  than  has  a  private  individual ;  and  the 
fact  that  the  injury  is  effected  by  improvements  in  the  highway  gives 
the  municipality  no  greater  exemption  than  as  though  the  act  was 
«leliberately  done.  In  Lee  v.  Minneapolis^^  the  court  said  that,  un- 
less expressly  so  declared  by  charter  or  statute,  a  municipal  corpora- 
tion clothed  with  full  power  to  grade  and  improve  its  streets  is  not 
liable  to  property  owners  for  consequential  damages  necessarily  re- 
sulting from  the  action  of  its  governing  body  in  establishing  the  grade 
of  a  street  and  causing  it  to  be  improved  in  conformity  therewith, 
whereby  surface  water  is  cast  on  an  adjoining  lot  There  is  no  fault 
to  find  with  that  language  or  with  the  decisions  so  long  as  it  is  applied 
to  consequential  injuries  proper.  But  the  trouble  is,  a  foundation  is 
made  by  laying  down  that  rule,  and  then  the  rule  is  applied  to  injuries 
resulting  from  the  casting  upon  the  abutting  property  of  collected 
water,  or  the  turning  of  water  out  of  its  natural  course,  or  some  other 
act  whidi  is  a  direct  tort,  and  the  municipality  is  shielded  from  its 
liabili^  therefor  by  calling  it  a  consequential  injury,  when  in  fact 
it  is  not  such.     In  Lamhar  v.  8t,  Louis ^^  it  was  held  that  a  munici- 

Vfwim  ▼.  Pwria,  41  III.  502,  S9  Am.  "  48  Neb.  87,  36  L.  R.  A.  442,  66  N.  W. 

D«c.  992.  !)»2. 

••/fiwan  V.  Tripp,  11  R.  I.  620,  23  Am.  "22  Minn.  13. 

Rep.  520.  » 16  Mo.  610. 
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palily  constructing  a  ditch  in  a  prudent  and  careful  manner  along  a 
highway  for  the  purpose  of  draining  the  same  is  not  liable  for  injuries 
caused  by  it  to  adjoining  land.  That  cannot  be  true  if  the  result  of 
the  ditch  was  to  accumulate  water  in  such  quantities  near  the  injured 
property  that  the  ditch  could  not  carry  it,  so  that  it  overflowed  on  the 
adjoining  property.  In  every  case  the  question  to  be  determined  in 
the  first  instance  is  as  to  the  rightfulness  of  the  act,  and  if  the  act  is 
rightful,  then  the  injury  is  consequential ;  but  if  the  act  is  wrongful, 
the  liability  of  the  municipality  cannot  be  evaded  by  calling  the  in- 
jury consequential. 

188a.  How  far  are  damages  included  in  those  paid  upon  laying  out 
the  highway. —  Intimately  connected  with  the  question  of  consequent 
tial  injuries  is  the  one  as  to  how  far  the  damages  for  the  injury  done 
by  surface  water  in  the  improvement  of  a  highway  are  included  in  the 
compensation  made  for  the  right  of  way.  Such  compensation  in- 
cludes all  injury  which  may  be  contemplated  as  likely  to  result  from 
the  proper  and  careful  performance  of  the  work  of  improving  tli<^ 
highway.  It  will  include  all  damages  which  may  result  from  the 
change  of  the  grade  of  the  highway,  in  the  proper  and  skilful  per- 
formance of  the  work.^  But  the  right  to  open  and  improve  a  high- 
way does  not  include  the  right  to  use  it  as  a  water  course  nor  to  gather 
together  water  and  fail  to  care  for  it.  Therefore,  damages  from  such 
acts  cannot  be  presumed  to  have  been  within  the  contemplation  of  th<» 
parties  when  the  compensation  for  laying  out  the  highway  was  made. 
The  Massachusetts  court  held  that  within  the  limits  of  a  highway,  the 
officers  of  a  town  may  construct  drains  and  culverts ;  and,  if  the  sur- 
face water,  after  flowing  in  them  for  some  distance,  turns  upon  the 
land  of  an  adjoining  proprietor,  no  action  lies  for  an  injury  thereby 
occasioned.  When  the  highway  is  laid  out  compensation  is  alloweil 
to  the  proprietor  of  the  land  for  all  the  damages  it  will  occasion,  both 
direct  and  incidental.*  In  Churchill  v.  Beethe?  the  court  held  that 
an  adjoining  owner  is  entitled,  as  part  of  the  damages  for  injuries 
from  the  laying  out  of  a  highway,  to  damages  for  water  which  is 
likely  to  be  cast  upon  his  land  by  the  construction  of  a  culvert  under 
the  highway.  And  that  therefore  there  could  be  no  recovery  even 
though  water  collected  on  one  side  of  the  street  was  turned  through  a 
culvert  in  a  stream  onto  the  property  on  the  other  side.  It  is  believed 
that  this  doctrine  is  radically  wrong.  The  public  should  not  be  com- 
pelled to  pay  when  acquiring  a  right  of  way  for  a  highway  for  the  in- 

^Wakefield  v.  tfewell,  12  R.  I.  75,  34        '  48  Neb.  87,  35  L.  R.  A.  442,  66  K. 
Am.  Rep.  598.  VV.  992. 

^Turner  r.  Dartmouth,  13  Allen,  291. 
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juries  which  are  likely  to  result  to  the  ahutting  property  from  failure 
<Mi  the  part  of  the  public  authorities  to  care  for  the  surface  water. 
Such  a  course  would  needlessly  and  very  largely  enhance  the  damages 
which  could  be  recovered,  and  impose  a  burden  upon  the  public  for 
which  there  is  no  excuse.  A  little  care  on  the  part  of  the  public  oflS- 
cials  would  do  away  with  the  necessity  for  paying  such  damages,  and 
the  presumption  should  be  that  they  would  use  such  care,  and  that, 
therefore,  there  would  be  no  injuries  from  their  want  of  care  for 
which  there  would  be  a  necessity  to  make  compensation.  The  very 
statement  of  a  claim  for  such  damages  in  a  proceeding  to  lay  out  the 
highway  would  seem  so  preposterous  that  it  would  receive  scant  con- 
sideration; and  yet  the  courts  hold  that  that  character  of  damages 
should  be  presumed  to  have  been  allowed  and  paid,  so  as  to  deprive 
the  landowner  of  a  second  recovery  when  the  negligent  conduct  of  the 
officers  has  actually  cast  the  water  onto  his  property.  It  is  very  ap- 
parent that  the  possibility  of  the  occurrence  of  that  class  of  injuries 
would  find  no  place  in  any  award  for  the  opening  of  a  highway,  and 
if  it  would  not,  the  presumption  that  it  had  should  not  be  used  to  de- 
feat a  claim  when  the  injury  has  in  fact  occurred.  If  the  work  of 
constructing  the  road  will  necessarily  result  in  injury  to  the  abutting 
pn^rty  from  surface  water,  that  fact  may  be  taken  into  considera- 
tion. As  said  in  Bockoven  v.  Lincoln  Twp.y^  under  the  Bill  of  Rights 
of  South  Dakota,  which  declares  that  "private  property  shall  not  be 
taken  for  public  use,  or  damaged,  without  just  compensation,"  and 
under  the  statute  of  that  state  which  requires  that  a  just  compensation 
be  made  to  one  whose  land  is  taken  for  a  public  highway,  the  supervis- 
ors, in  estimating  the  value  to  such  lands,  may  take  into  consideration 
the  fact  that  the  construction  of  the  road  will  make  a  farm  over  which 
it  passes  liable  to  injury  from  water  accumulating  thereon  to  such  an 
extent  that  it  will  interfere  with  passage  from  one  portion  of  the  farm 
to  another.  In  Chicago  v.  Taylor,^  it  was  held  that  impairment  of 
the  value  of  property  by  surface  water  running  down  from  a  viaduct 
constructed  as  part  of  a  system  of  street  improvement  into  adjoining 
property  is  a  proper  element  of  damages  under  a  constitution  requir- 
ing compensation  for  the  taking  or  damaging  of  property  for  public 
use.  That  seems  to  express  the  true  doctrine.  The  ordinary  opera- 
tion of  improving  a  highway  may  result  in  a  change  of  the  flow  of 
water  from  the  highway  to  the  abutting  property.  For  this,  as  seen 
in  the  preceding  section,  there  is  no  cause  of  action.     Sut  the  munici- 

•13  S.  D.  317,  83  N.  W.  335. 
*  133  U.  S.  101,  31  Lk  ed.  63S,  S  Sag. 
Ct.  Sep.  820. 
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pal  corporation  has  no  right  to  carry  water  along  the  street  or  gather 
it  and  cast  it  in  a  body  across  the  street;  and  if  it  does  so  it  should  not 
be  permitted  to  escape  liability  for  the  resulting  injury  on  any  theory 
that  it  had  paid  for  the  right  to  do  so  when  it  acquired  its  right  of 
way. 

188.  Negligent  and  wrongful  acts. — In  order  to  exempt  a  municipal 
corporation  from  liability  for  consequential  injuries  the  acts  causing 
them  must  have  been  rightful,  and  must  have  been  free  from  negli- 
gence. As  appeared  in  the  preceding  section,  many  acts  which  were 
v^'ongf  ul  or  negligent  and  which  should  have  rendered  the  municipal- 
ity liable  were  overlooked  and  the  municipality  absolved  from  liabil- 
ity on  the  ground  that  the  injury  was  a  consequential  one.  Surface 
water  cannot  be  gathered  into  a  body  and  abandoned  so  near  a  neigh- 
bor's line  as  to  find  its  way  onto  his  land  to  his  injury.  The  maxim. 
Sic  utere  tuo  vi  alienum  non  losdaa,  applies.  Violation  of  this  rule 
is  negligence  which  will  giv«  a  right  of  action.  So,  if  an  attempt  is 
made  to  conduct  surface  water  in  a  ditch  along  a  neighbor's  line  the 
same  rule  requires  that  reasonable  care  shall  be  exercised  to  construct 
a  ditch  suitable  for  the  purpose  for  which  it  is  intended.^  If  the  mu- 
nicipality collects  large  quantities  of  surface  water  it  must  provide  ad- 
equate means  to  dispose  of  it,  and  failure  to  do  so  will  be  negligence.* 
And  if  the  city  attempts  to  provide  for  the  water  so  collected,  and  is 
negligent  in  doing  so,  it  will  be  liable  for  the  injury  which  it  causes.^ 
If  the  grading  of  the  street  is  done  so  negligently  as  to  prevent  surface 

^Teamey  ▼.  Bmiiht  86  111.  391.  damage  to  adjacent  lands.    LUiU  Ro<A 

A  city  is  liable  for  injuries  occasioned  v.  WilU8,  27  Ark.  672. 

by  tbe  negligent  and  unskilful  construe-  ^Damour  v.  l^ons  City,  44  Iowa,  276 ; 

tion  of  a  gutter  along  private  property,  Froathurg  v.  Hitchins,  70  Md.  56,  16  AU. 

and  for  its  failure  to  keep  the  gutter  380;   Peoria  y.  Eisler,  62  111.  App.  26; 

free  from  obstructions,  whereby  surface  Aurora  v.  Gillett,  56  111.  132. 

water    flows    thereon    which    otherwise  A  highway  culvert  is  negligently  con- 

would  not  have  flowed  there,  although  structed  if  upon  an  improper  location, 

the  lot  is  below  grade.    Oilluly  v.  Madi-  or  if  placed  where  it  will  destroy  or  ren- 

son,  63  Wis.  518,  52  Am.  Rep.  290,  24  der  expensive  the  use  of  a  private  way. 

N.  W.  137.  DeTjavder  v.  Baltimore  County,  94  Md. 

*Bate8  v.  Weathorough,  151  Mass.  182,  1,  50  Atl.  427. 

7  li.  R.  A.  166,  23  N.  E.  1070;  Emery  v.  A    city    which,    in    accordance    with 

Lo^cellf  104  Mass.  16.  power  given  it,  directs  a  culvert  to  be 

Cortra,  Hieinmeyer  v.  8t.  Louis,  3  Mo.  made  to  conduct  the  water  of  a  natural 

App.  256.  stream   which  has   previously  been  the 

However,  the  Arkansas  court  has  held  outlet  through  which  surface  water  of  a 

that  where  a  state  statute  provides  that  portion  of  the  city  has  been  carried,  will 

a  city  council  shall  have  power  to  open  be  liable  for  injuries  resulting  from  un- 

and  construct  and  keep  in  repair  sewers  skilfuUj    constructing    the    culvert     so 

and  drains,  the  city  is  not  bound  to  en-  small  that  it  will  not  carry  all  the  vrater 

large  a  drain  where  by  the  grading  of  a  naturally  flowing  to  it.  Rochester  White 

street,  more  surface  water  is  turned  in-  Lead  Co,  v.  Roohesterf  3  N.  Y.  463,  53 

to  it;  and  where  the  drain  overflows  as  Am.  Dec.  316. 

a  result  of  the  increased  amount  of  sur-  While  a  city  may  change  the  grade  of 

face  water,  the  city  is  not  liable  for  the  a  street  at  its  own  will  or  pleasure,  yet^ 
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water  from  nmniTig  off  abutting  land  the  municipality  will  be  liable,^ 
And  it  will  bo  liable  if,  in  raising  the  grade  of  the  street,  it  negli- 
gi'utlv  fails  to  provide  for  the  escape  of  surface  water.**  So,  if  gut- 
ters are  negligently  obstructed  so  as  to  cause  the  water  to  flow  over 
onto  adjoining  proi)erty.°  Or  if  water  flowing  in  the  street  is  negli- 
gently cast  onto  adjoining  property. "^     Or  the  drains  are  constructed 

when  the  grade  is  changed  and  sewers  grade  of  a  street,  a  charge  to  the  jury  is 

or  drains  are   constructed  for  the  pur-  imperfect  unless  the  question  of  negli- 

jKHe  of  carrving  off  surface  water,  and  gence  vel  non  is  submitted.     Kearney  v. 

are  constructed    in    such    an    imperfect  Thoemason,  25  Neb.  147,  41  N.  W.  115. 

raanncr   that   the   water  is  turned  into  A  municipal  corporation  is  Hablo  for 

the  basement  of  a  building  of  a  lot  own-  injury  done  to  private  premises    by    a 

<*r,  the  city  will  be  liable  for  the  dam-  flowage  of  water  thereon  due  to  the  neg- 

isn«  sustained   thereby.     Elgin  y.  Kim-  ligent  manner  in    which    the    work    of 

Vi//,  90  III.  356.  grading  a  street  and  sidewalk  was  exe- 

fn  cons&tructing  ditches  for  drainage,  cuted,  although  it  is  not  liable  for  such 

made  necessary  by  the  erection  of  walls  damages  as  are  necessarily  incident    to 

Ky  a  lot   owner  to  protect  against  sur-  the  property  by  reason  of  fts  location  by 

I. ice  water,  it  is  the  duty  of  the  city  to  the  bringing  of  the  street  and  sidewalk 

«-m*trTict  them  with  ordinary  skill,  and  to  the  grade  existing  when  the  owner 

to  cause  thereby  as  little  injury  to  the  purch*\sed   the   property,  and   of   whicli 

idjaoent  lot  owner  as  would  he  consist-  grade  he  was  bound  to  take  notice.  Ben- 

i*nt  with  the  ri^ht  to  make  the  improve-  son  v.  Wilmingionj  9  Houst.  (Del.)  359, 

ment.    Grooa  v.  Lampasas,  74  Tex.  195,  32  Atl.  1047. 

11  S.  W.  1086.  VeoM  V.  Clinton,  46  Iowa,  606,  26  Am. 

The  fact  that  a  city  lot  is  below  the  Kep.  160. 

:n^e  of  a  street  does  not  preclude  it«  'In  Powell  v.  Wytheville,  95  Va.  73, 

owner     from     recovering     compensation  27  S.  E.  806,  the  complaint  alleged  that 

from  the  city  for  injuries  to  property  on  in  the  improvement  of  a  street  the  de- 

*ufh  lot  resulting  from  a  failure  of  the  fendant  had  filled  up  a  ditch  or  gutter, 

city  to  keep  a  storm-water  drain  pipe  which  carried  the  surface  water  flowing 

open,   if  such   pipe,  when   open,   would  along  the  street,  in  such  a  way  as  to 

have   prevented  the  injury.     Parker  v.  cast  the  water  onto  plaintiff's  lot,  and 

fAiretlo,  0  Tex.  Civ.  App.  221,  28  S.'W.  the  court  held  that  if  the  work  was  not 

1048.  executed  in  a  proper  and  skilful  manner 

Where  tliere  is  a  natural  drain  or  de-  there  arose  a  common-law  liability  for 
pre«A]on  across  land  abutting  on  a  all  injuries  not  necessarily  incident  to 
street,  which  has  existed  from  time  im-  the  work  and  which  were  chargeable  to 
iwHiorial.  and  which  has  been  the  means  the  unpkilful  or  improper  manner  of  ex- 
for  carrying  off  surface  water  after  rain-  ercising  it,  and  that  the  question  wheth- 
fall^.  but  the  drain  has  no  perceptible  er  in  doing  the  work  it  ^^'as  necessary  to 
»'ank  or  l>ed  where  it  crosses  the  city  fill  up  the  ditch  or  gutter,  and,  if  neces- 
•trcet. — the  owner  of  such  land  abutting  sary,  whether  it  was  practicable  to  sub- 
on  the  street  may  protect  it  from  the  stitutc  other  means  of  drainage  to  take 
low  of  the  surface  water,  and  build  a  the  water  off,  were  matters  of  fact,  to  be 
wall  upon  it  for  that  purpose;  and  hav-  considered  on  the  trial  in  connection 
in£  th iff  ri<rht,  he  has  the  same  right  that  with  other  circumstances  and  facts  of 
any  other  landowner  has  to  exact  of  the  the  case,  in  determining  whether  the  de- 
I'ity  in  which  the  land  lies  in  case  it  un-  fendant  was  guilty  of  negligence  in  exe- 
dertake^  to  construct  drains  for  the  car-  cuting  the  work. 

mng  off  of  such  surf a43e  water,  that  they  ^Wallace  Y.Muscatine,  4  O.  Greene, 

*hall  not  injure  his  property.    Oroos  v.  373,  60  Am.  Dec.  131;  Cotes  v.  Daven- 

fAtmfiasas,  74  Tex.  195,  11  8.  W.  1086.  port,  9  Iowa,  227 ;  Templin  v.  Totca  City, 

*I*rinceian  v.  Gieske,  93  Ind.  102.  14  Iowa,  59,  81  Am.  Dec.  455;  Ellis  v. 

In  a  suit  for    damages    alleging    the  /otra  City,  29  Iowa,  229 ;  Russell  v.  Bur- 

*fio«1in4r  of  plaintifTs  premises  and   in-  linaton,  30  Iowa,  262. 

•iirin;?  5roo<U  in  his  cellar  because  of  the  A     municipal     corporation,    although 

iit'<rli;^nce    of    a    municipality    in    con-  having  a  right  to  build  an  embankinen^ 

etrncting  an  embankment  in  raising  the  to  raine  the  grade  of  a  street,  may  Ik> 
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in  such  a  way  as  to  cast  water  onto  private  property,  to  its  injury.^ 
In  the  construction  of  culverts  to  carry  drainage  water  the  municipal 
corporation  must  exercise  the  care  and  prudence  which  a  discreet  and 
cautious  individual  ought  to  exercise  if  the  whole  risk  or  loss  were  to 
be  his  own.*  But  the  municipality  will  not  be  held  liable  to  the 
highest  degree  of  care,  nor  be  held  to  be  an  insurer.**^  A  municipal- 
ity may  be  liable  for  acts  of  others  with  respect  to  its  streets  if  they 
are  done  with  its  consent,  and  under  its  supervision.*  *  And  the  fact 
that  money  to  pay  for  the  improvement  was  obtained  from  the  county 
will  not  exempt  the  municipality  from  liability.**  The  highway  offi- 
cers may  be  individually  liable  for  negligence  or  wrongful  acts  com- 
mitted by  them.** 

If  the  municipality  attempts  to  act  without  authority  it  will  be  lia- 
ble for  the  injuries  caused  by  it*^     And  where  it  attempts  to  con- 


liable  for  injuries  caused  by  surface  wa- 
ter thrown  upon  adjoining  property  by 
the  negligent  manner  of  the  exercise  of 
the  right.  Kearney  v.  Themansan,  48 
Neb.  74,  66  N.  W.  996. 

One  whose  property  is  injured  by  wa- 
ter caused  to  flow  upon  it  by  the  unskil- 
ful manner  in  which  an  adjoining  street 
is  graded  is  entitled  to  recover  irrespec- 
tive of  the  question  whether  or  not  he 
improved  his  proper^  by  the  grade  fur- 
nished him  by  the  city  engineer;  but  if 
the  injury  was  not  caused  by  the  n^li- 
gent  or  unskilful  way  of  doing  the  work, 
he  may  not  recover  for  injury  consequen- 
tial to  the  work,  although  his  improve- 
ment was  in  harmony  with  the  grade 
•  furnished  him  by  the  city  engineer.  Rus- 
seU  y.  Burlington,  30  Iowa,  262. 

*0roo9  V.  Lampasas,  74  Tex.  195,  11 
S.  W.  1086;  McArthur  v.  Dayton,  19  Ky. 
L.  Rep.  882,  42  S.  W.  343;  Flanders  v. 
Franklin,  70  N.  H.  168,  47  Atl.  88. 

Discretionary  power  to  construct  a 
drain  does  not  confer  a  right  to  throw 
waters  onto  lower  lands  where  they  do 
not  naturally  flow ;  so  that,  when  a  mu- 
nicipal corporation,  under  its  statutory 
powers,  constructs  a  ditch,  it  is  liable  if 
it  surcharges  and  so  maintains  it  as  to 
allow  adjoining  lands  to  be  damaged. 
Williams  v.  Raleigh  Tuop.  21  Can.  S.  C. 
103.  Affirmed  in  [1893]  A.  C.  540,  63  L. 
J.  P.  C.  N.  S.  1,  1  Reports,  431,  69  L. 
T.  N.  S.  606. 

^Rochester  White  Lead  Co,  v.  Roches- 
ter, 3  N.  Y.  463,  53  Am.  Dec.  316. 

^•Netser  v.  Crookston,  59  Minn.  244, 
61  N.  W.  21. 

"  A  municipal  corporation  is  liable  for 


the  damages  resulting  to  an  owner's  lot 
from  an  obstruction  to  the  draina^^ 
thereof,  caused  by  the  negligent  manner 
in  which  the  United  States  government 
placed  the  sewer  and  catch  basin  when 
it  raised  the  grade  of  a  street  so  as  to 
enable  the  same  to  cross  a  levee  con- 
structed by  it  to  protect  government 
property,  where  the  municipal  corpora- 
tion consented  to  the  performance  of  the 
work,  and  exercised  some  authority  in 
the  regulation  of  the  mode  of  construct- 
ing the  approach ;  and  the  fact  that  such 
owner  consented  to  a  proper  construction 
of  the  work  constitutes  no  bar  to  the  ac- 
tion. Jeffersonville  v.  Myers,  2  Ind. 
App.  532,  28  N.  E.  999. 

^^Van  Pelt  v.  Davenport,  42  Iowa. 
308,  20  Am.  Rep.  622. 

"A  surveyor  of  highways  and  those 
acting  under  him  are  liable  for  damages 
caused  by  the  construction  of  an  em- 
bankment across  a  road  in  his  district, 
causing  water  which  would  naturally 
pass  through  his  district  to  flow  into  an 
adjoining  district  and  upon  the  premises 
of  a  private  owner,  being  bound  to  con- 
sider the  effects  of  his  acts  not  only  up- 
on private  land  situated  in  his  district, 
but  upon  that  situated  in  an  adjoining 
district.  Ro%oe  v.  Addison,  34  N.  H. 
306. 

"A  city  which  has  power  to  estab- 
lish the  grade  of  streets  by  ordinance 
will  be  liable  for  injuries  caused  to  the 
adjoining  property  by  surface  water  by 
raising  a  street  to  a  grade  otherwise  es- 
tablished. Themanson  v.  Kearney,  35 
Neb.  881,  53  N.  W.  1009. 
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^l^ucl  a  culvert  without  authority,  it  may  abandon  it  without  liability 
for  injuries  caused  by  its  becoming  obstructed.^*  If  the  city  dis- 
charges polluted  water  onto  private  property,  to  its  injury,  it  will  be 
liable  for  the  resulting  damages.**  And  it  can  in  no  case  dispose  of 
*iewage  in  such  a  way  as  to  cause  injury  to  private  property.*^ 

190.  Obftructed  drains. —  It  being  established,  as  stated  in  the  pre- 
i-ediug  section,  that  a  municipal  corporation  is  liable  for  negligent 
and  wrongful  acts  which  cause  surface  water  to  be  thrown  upon  ad- 
joining property,  that  rule  renders  the  municipality  liable  in  case, 
iifter  it  has  constructed  drains  to  cany  off  surface  water,  it  obstructs 
I  hem  or  negligently  permits  them  to  become  obstructed  in  such  a  way 
an  to  cause  the  water  to  flow  onto  private  property.*  So  that,  if  the 
municipality,  in  the  construction  of  the  drain,  leaves  it  in  such  condi- 
tion that  it  is  likely  to  become  obstructed,  it  will  be  liable  for  the  re- 
sulting injury  in  case  such  obstruction  occurs.*     So,  it  is  liable  if  it 


"JToMiMcm  T.  Danville  (Va.)  43  S.  E. 
337. 

'*ffolme9  V.  Atlanta,  113  6a.  961,  39 
S.  B.  458. 

"A  city  is  liable  in  damages  for  the 
ad  of  its  commiRsioner  fn  depositing 
large  quantities  of  rubbish  and  offal,  of- 
fenstre  and  injurious  to  health,  in  a  lane 
adjoining  plauatifTs  cottages,  by  which 
the  lane  was  raised  3  or  4  feet,  thus 
wf  wig  fully  causing  water  and  filth  to 
ilov  in  and  upon  said  cottages,  and  ren- 
dfTing  a  w^l  attached  to  the  houses  un- 
lit for  use;  but  the  expense  of  raising 
one  of  the  houses  and  removing  the 
kitcfaen  cannot,  however,  be  recovered. 
Lncia  r.  Tanmto,  39  U.  C.  Q.  B.  343. 

In  an  action  against  a  municipal  cor- 
pontion  for  injury  to  an  owner's  lot 
from  orerflow  caused  by  the  diversion  of 
•arfacc  water  from  its  natural  course 
sDd  di0chai*ging  the  same  into  a  box 
liewer  aeroas  such  owner's  premises, 
therclyy  inereaaing  the  quantity  of  the 
flow  beyond  the  capacity  of  such  sewer, 
sad  enusing  the  same  to  bursty  the  fact 
that  the  additional  waters  were  polluted 
by  the  drminage  from  privies,  cesspools, 
barnyards,  etc,  along  its  course  be- 
iongjiig  to  third  parties,  thereby  render- 
ing the  eompoand  which  flooded  his 
premises  foul,  noxious,  and  unwhole- 
•ome,  is  a  proper  element  to  be  consid- 
ered by  the  jury,  although  the  municipal 
eorporation  may  not  have  consented  to 
the  eoDtamination,  or  directed  it,  or 
been  aware  of  its  existence.  Elgin  v. 
Bfiag.  25  111.  App.  650. 
But  a  municipality  which  made  a  cul- 


vert across  a  highway  to  carry  surface 
water  only  is  not  liable  for  an  injury 
caused  by  sewage  discharged  therefrom, 
deposited  by  individuals  without  its  per- 
mission or  sufferance.  Noble  v.  8t,  Al- 
bans, 56  Vt.  522. 

^Denver  v.  Rhodes,  9  Colo.  554,  13  Pac 
729. 

A  village  which  changes  the  grade  of 
a  street,  and  destroys  a  gutter  thereto- 
fore constructed  by  it,  is  jRable  for  the 
resulting  injury,  where  the  waters  pre- 
viously carried  away  by  the  gutter  are, 
by  reason  of  the  change  of  grade,  cast 
upon  the  premises  of  the  owner  of  a 
foundry  building  which  was  built  below 
the  surface  of  the  street,  so  that  the  wa- 
ter entered  at  the  windows  and  flooded 
the  molding  room.  Morley  v.  Buchanan, 
124  Mich.  128,  82  N.  W.  802. 

'A  municipal  corporation  may  be 
found  negligent  in  constructing  a  cul- 
vert to  carry  water  flowing  in  a  gutter 
under  the  street  so  as  to  leave  a  gas  pipe 
across  it,  the  result  of  which  is  that  in 
a  heavy  storm  refuse  floating  with  the 
water  becomes  jammed  against  the  pipe, 
and  backs  the  water  upon  abutting  prop- 
erty, to  its  injury.  Buchanan  v.  Dutttth, 
40  Minn.  402,  42  N.  W.  204;  Powers  v. 
Council  Bluffs,  50  Iowa,  197. 

A  municipal  corporation,  in  exercising 
its  power  of  control  over  its  highways, 
is  liable  for  negligence  in  bridging  a  gut- 
ter so  that  the  flow  of  water  m  ordinar- 
ily severe  showers  is  obstructed,  and 
thus  caused  to  flow  in  and  upon  adjoin- 
ing premises.  Allentoum  v.  Sramer,  73 
Pa.  406. 
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negligently  obstructs  the  drain,  to  the  injury  of  abutting  property.^ 
Or  if  it  permits  the  drain  to  get  out  of  repair  so  that  it  is  no  longer 
sufficient  to  carry  the  wat^er  which  will  naturally  flow  in  it*  The  lia- 
bility exists  even  in  cases  where  the  municipality  permits  the  drain  to 
be  obstructed  by  strangers.*  So,  if  the  catch  basins  constructed  to 
can'y  surface  water  into  the  sewers  are  negligently  permitted  to  be 
oome  obstructed  so  that  the  water  flows  over  onto  private  property,  the 
municipality  will  be  liable.**  The  municipality  will  be  charged  with 
notice  of  conditions  which  have  existed  imder  the  immediate  observa- 
tion of  its  ofiicers  for  a  suflBcient  time  to  have  enabled  it  to  correct 

^MoTnei-y  v.  8t.  Josephs,  45  Mo.  App.  care  of  a  railroad.     Parker  v.  Vashua, 

296;  Harper  v.  Miltcaukee,  30  Wia.  366;  59  N.  H.  402. 

Hmith  V.  Alexandria,  33  Gratt.  208,  36  A  city  may  be  held  responsible  for  the 

Am.  Rep.  788.  injuries  caused  by  water,  resulting  from 

The  owner  of  premises  is  entitled  to  the  obstruction  of  a  gutter  with  earth 
recover  damages  for  injuries  to  her  and  other  materials  placed  there  in  the 
property  and  health  from  a  continuing  construction  of  a  sewer,  although  the  ex- 
nuisance  created  by  the  filling  of  streets  pense  of  the  sewer  is  borne  by  adjoining 
and  raising  of  catch-basins  so  as  to  ren-  owners,  and  although  the  work  was  be- 
der  useless  drains  already  established  ing  done  under  a  contract,  where  the 
and  paid  for,  causing  to  flow  back  upon  city  board  of  public  works  retained  full 
such  premises  Mrater  which  would  other-  and  complete  control  of  the  mode  and 
wise  have  been  carried  oflf.  Toledo  v.  mannor  of  doing  the  work.  Harper  t. 
Lewie,  17  Ohio  C.  C.  588.  Milwaukee,  30  Wis.  365. 

*  Alton  V.  Hope,  68  111.  167;  Wessman  A  city  is  not  relieved  from  liability 

V.  Brooklyn,  40  N.  Y.  S.  R.  698,  16  N.  Y.  for  the* unnecessary  obstruction  of  the 

8upp.  97 ;  Oilman  v.  La^x>nia,  55  N.  H.  drains  of  an  improved  street  by  the  nog- 

130,  20  Am.  Rep.  175;  Dallas  v.  Bchultz  ligent  construction  of  a  sewer  in  an  in- 

(Tex.  Civ.  App.)   27  S.  W.  292;  Bruns-  tersecting  street,  because  the  contractor, 

uoick  V.  Tucker,  103  Ga.  233,  68  Am.  St.  to  wlvom,  as  the  lowest  bidder,  the  work 

Rep.   92,  29  S.  E.  701 ;  Valparaiso  v.  Cart-  was  let,  as  required  by  statute,  was  an 

urright,  8  Ind.  App.  429,  35  N.  E.  1051.  independent  contractor,  as  that  relation 

A  municipal  corporation  is  liable  for  does  not  exist  where  the  city  exercises  a 
the  ovprflow  of  private  property  caused  supervisory  control  over  the  work,  and  a 
by  the  temporary  obstruction  of  the  en-  discretionary  power  over  the  contract  it- 
tire  width  of  a  street  by  the  construction  self.  Denver  v,  Rhodes,  9  Ck>lo.  554,  13 
of  a  sewer  in  an  intersecting  street,  so  Pac.  729. 

as  to  prevent  the  escape  of  surface  wa-  A  city  which  allowed  a  culvert  and 
ter  along  the  drains  provided  for  it,  gutter  to  be  blocked,  and  permitted  an 
from  which  liability  it  is  not  relieved  be-  excavation  in  the  street  to  be  left  ex- 
cause  the  overflow  occurred  during  an  posed  to  the  water  which  the  culvert 
unusual  storm,  if  it  was  such  as  mi^ht  and  gutter  should  have  carried  away,  is 
be  reasonably  anticipated  and  the  drams  liable  for  the  resulting  damage,  where 
provided  would  have  been  ample  to  con-  the  water  from  a  heavy  rain  entered  the 
duct  the  waters  harmlessly  away  if  they  trench  and  percolated  therefrom  into 
had  not  been  so  obstructed.  Denver  v.  the  basement  of  the  adjoining  buildings, 
Rhodes,  9  Colo.  554,  13  Pac.  729.  although  the  storm  was  heavy  and  unex- 

^Effingham   v.  Surrells,  77    111.   App.  pected,  when  such  a  storm  was  likely  to 

460.  happen  at  any  time.  Schumacher  v.  New 

A  dty  which    negligently    permits    a  York,  166  N.'  Y.  103,  59  N.  E.  773,  Af- 

gutter  and  culvert  connected  with  the  firming  40  App.  Div.  320,  57  N.  Y.  Supp. 

public  highway    to    become    obstructed,  968. 

whereby  water  is  thrown  back  upon  the  *Woods  v.  Kansas,  58  Mo.  App.  272. 

plaintiff's  land   and   dwelling  house,  is  A  turnpike  company,  in  converting  an 

liable  for  the  resulting  damage,  although  open  ditch  which  was  of  sufficient  capac- 

the  obstructed  culvert  is  within  the  lim-  ity  to  carry  off  the  water  from  the  road 

iU  of  a  railroad  crossing,  and  under  the  into  a  covered  drain,  is  liable  for  con- 
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tbenu*'  But,  to  render  the  municipality  liable,  it  must  be  shewn  to 
have  assumed  responsibility  for  the  drain,  and  to  have  had  notice  of 
its  insufficient  oonditaon,  or  to  have  been  charged  with  such  notice  by 
the  fact  that  it  had  existed  for  a  sufficient  time  to  require  it  to  take 
such  notioe.'  Therefore,  the  municipality  is  not  liable  for  injuries 
caused  by  water  escaping  from  a  gutter  because  of  wagon  tracks  cut 
into  it  by  an  abutting  owner,  of  which  it  had  no  notice.*  The  liabil- 
i^  of  a  township  with  respect  to  drains  in  its  highways  is  not  so  strict 
as  that  of  a  municipal  corporation  with  respect  to  those  in  its  streets. 
The  township  has  been  held  to  be  under  no  obligation  to  keep  drains 
in  its  highways  free  from  obstructions  for  the  benefit  of  adjoining 
owners.'®  On  the  theory  that  the  municipality  is  not  liable  for  con- 
sequential injuries,  it  has  been  held  that  it  is  not  liable  for  such  in- 
juries caused  by  the  obstruction  of  a  culvert  under  its  street^^  But 
the  doctrine  of  consequential  injuries  is  carried  to  an  unreasonable 
extent  in  making  such  a  ruling.  A  municipality  is  not  relieved  from 
liability  tear  damages  to  adjoining  premises  by  the  overflowing  thereof 
doe  to  the  obstruction  of  a  gutter  during  the  construction  of  a  sewer, 
by  a  statute  providing  that  it  shall  not  be  held  liable  for  the  damages 
or  injuries  incurred  or  happening  ^^at"  any  place  where  work  is  being 
done  and  improvements  made  on  streets  under  contract,  as  such  injury 
cannot  be  said  to  have  occurred  at  the  place  where  the  work  was  done, 
and  the  object  of  such  statute  is  rather  to  restrict  its  statutory  liability 
for  injuries  to  the  person  or  property  of  travelers  in  the  streets  J* 

stmetrng  gratings  and  catch  pits  insuf-  where  it  appears  that  the  culvert  has  ex- 

fidrat  to  enable  the  water  to  enter  the  isted  for  twenty  years  under  a  public 

drain,  wherry  land  was  flooded.  White-  street  in  the  city,  but  it  is  not  shown  by 

Kom^  Y.  Fellotcs,  30  L.  J.  C.  P.  N.  S.  or  for  whom  it  was  made,  or  when  the 

305,  10  C.  B.  N.  S.  766,  4  L.  T.  N.  S.  obstruction  took  place,  or  that  it  had 

177.  9  Week.  Rep.  557.  been  brought   to  the   city's   knowled^p. 

'A  city  is  chargeable  with  actual  no-  Baieman  v.  Hamilton,  33  U.  G.  Q.   B. 

ti«e  of  the  obstruction  of  a  gutter  and  244. 

eolTert,  and  the  unprotected  condition  When  permission  has  been  given  to  di- 

of  a  trench,  liable  to  be  flooded  in  case  vert  surface  water  from   flowing  from 

of  a  storm,  where  such  eonditi<ni  has  ex-  the  highway  onto  private  land  by  dig- 

isted  for  two  days  upon  a  much  trav-  ging  a  ditch  in  the  highway,  it  will  not 

dcd  street,  and  an  inspector  represent-  ho  presumed  that  the  munfcipal  corpora- 

ing  the  city  is  on  the  spot,  watching  the  tion  undertook  to  keep  it  open  and  in  re- 

progrera    of  the  work.    Schumacher  v.  pair.  Eahleman  v.  Martic  Ttcp.  152  Pa. 

Sewp  York,  166  N.  Y.  103,  59  N.  E.  773.  68,  25  Atl.  178. 

*Ab    action    cannot     be    maintaine^l  *Pottn€r  v.  Minneapolis,  41  Minn.  73, 

against  a  city  for  negligently  construct-  42  N.  W.  784. 

ing  a  culvert  under  a  public  street,  and  "ffyrnc  v.  Farmington,  64  Conn.  307. 

altering  drains  so  that  more  water  was  30  Atl.  138:  Murray  v.  Allen,  20  R.  I. 

directed   through   said   culvert  than   it  263.  38  Atl.  407. 

eoQld  earry  ofT,  and  for  allowing  the  cul-  ^^Waters  v.  Bay  Vieto,  61  Wis.  642.  21 

vert    to    become    obstructed,    whereby  N.  W.  811. 

plaintiff's     premises     were    overflowed,  ^Harper  v.  Milwaukee,  30  Wis.  365. 
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It  is  not  the  duty  of  the  owner  of  land  abutting  on  a  street  to  ke^p 
free  from  obstruction  a  blind  ditch  covered  with  planking  and  soil, 
under  an  ordinance  requiring  abutting  owners  to  keep  all  gutters  op- 
posite their  premises  in  good  repair  and  free  from  obstruction,  so  as  to 
relieve  the  city  from  liability  for  damages  to  his  lot  and  building  from 
surface  water  occasioned  by  failure  to  keep  the  ditch  free  from  ob- 
struction, as  such  ordinance  applies  only  to  ordinary  open  gutters 
along  the  street.*' 

191.  Embankments. —  As  has  appeared  in  the  preceding  section,  a 
municipality  is  liable  for  permitting  drains  to  become  obstructed  to 
the  injury  of  abutting  property,  and  the  question  arises  as  to  its  liabil- 
ity for  the  obstruction  of  drains  by  permitting  embankments,  con- 
structed for  the  roadbed  of  railways  and  other  purposes,  to  be  placed 
in  its  streets  in  such  a  way  as  to  obstruct  the  flow  of  the  water.  Un- 
der sudi  circumstances,  there  is  no  liability  on  the  part  of  the  munici- 
pality if  the  embankment  is  on  private  property.  The  liability  in 
such  cases  rests  entirely  upon  the  one  responsible  for  the  obstruction.^ 
But,  if  the  embankment  which  obstructed  the  flow  of  the  water  is  un- 
der the  control  of  the  municipality,  it  cannot  escape  liability  for  the 
resulting  injury  by  the  fact  that  it  was  constructed  by  another.^  And 
the  municipal  corporation  being  responsible  for  the  care  and  safety  of 
its  streets,  it  will  be  liable  for  injuries  caused  by  the  obstruction  of 
drains  by  embankments  which  it  authorizes  to  be  placed  in  its  streets, 
where  it  does  not  see  that  proper  culverts  are  provided  to  carry  oS  the 
water.'  This  is  especially  true  if  the  municipality  contributes  to  the 
injury.*  Or  if  it  does  not  require  the  corporation  to  comply  with  the 
conditions  imposed.^     And  the  fact  that  the  statute  makes  the  one 

"Qilluly  V.  Madiaony  63  Wis.  618,  52  ed  by  ordinasoe  the  right  to  the  rail- 
Am.  Rep.  290,  24  N.  W.  137.  road  company  to  construct  and  maintain 

^  A  city  is  not  liable  for  the  negligence  an   embankment   along  a   public  street 

or  wrong  of  a  railroad  company  in  so  upon  condition  that  it  maintain  culverts 

constructing  its  road  upon  private  prop-  of  suilicient  size  to  carry  away  the  ac- 

erty  that  injury  resulted  to  an  adjoining  cumulation  of  water,  and  then,  although 

owner  by  the  collection  and  overflow  of  the  culvert  constructed  was  insufficient, 

water,  although   it  permitted  the  com-  the  city  maintained  a  drain  leading  to 

pany  to  use  one  of  its  streets,  and  did  it,  resulting  in  an  accumulation  of  wa- 

not  require  the  use  of  proper  culverts,  ter  which  ^e  ouUet  was  insufficient  in 

CaUahan  v.  DeB  Moines,  63  Iowa,  705,  size  to  carry  away.    Kelly  v.  Pittahurghy 

17  N.  W.  470.  C.  0.  <S  8i,  L.  R.  Co,  28  Ind.  App.  457, 

'Indianapolis  v.  Latoyer,  38  Ind.  348;  91  Am.  St.  Rep.  134,  63  N.  £.  233. 
Indianapolis  v.  Tate,  39  Ind.  282.  *  Where  a  municipality  permits  a  rail- 

*Stack  y.  East  8t.  Louis,  85  111.  377,  road  company  to    construct   its    tracks 

28    Am.    Rep.  619;    Damour   v.    Lyons  above  the  surface  of  the  street  under  an 

City,  44  Iowa,  276 ;  Peoria  v.  Adams,  72  ordinance  permitting  it  to  "construct  a 

111.  App.  662.  traxdc  in  the  street,"  it  is  liable  for  in- 

*A  city  is  jointly  liable  with  a  rail-  juries   to  adjoining  property  resulting 

road  company  for  damages  caused  by  the  from  such  elevated  track  diverting  sur- 

overflow  of  surface  water,  when  it  grant-  face  water  onto  the  adjoining  premises. 
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erecting  the  embankment  liable  for  the  injury  will  not  relieve  the  mu- 
nicipality from  liability.'  The  municipality  is  not  liable  if  the  in- 
jury is  done  by  the  wrongful  action  of  an  individual.''  And  some 
cases  have  held  that  merely  granting  permission  to  erect  the  embank- 
(uent  in  the  street  will  not  render  the  municipality  liable.®  These 
decisions,  however,  lose  sight  of  the  fact  that  in  almost  every  instance 
the  municipality  actively  contributes  to  the  wrong.  It  gathers  the 
water  and  conducts  it  to  the  point  where  it  is  intercepted  by  the  em- 
bankment, and  the  rule  that  it  cannot  gather  water  without  providing 
an  outlet  for  it  renders  it  liable,  notwithstanding  it  is  not  responsible 
for  the  obstruction.  The  one  receiving  permission  to  place  an  em- 
bankment in  the  street  accepts  the  license,  subject  to  the  duty  to  re- 
frain from  obstructing  the  flow  of  surface  water.®  And  he  may  be 
required  to  meet  the  added  expense  of  drainage  made  necessary  by  his 
act«^>® 

198*  Effect  of  unusual  storms.—-  In  changing  the  course  of  drain- 
age, and  making  provision  for  the  disposal  of  collected  water,  a  mu- 
nicipal corporation  is  bound  to  provide  only  for  the  storms  which  are 
usual  in  the  vicinity,  and  which  may  reasonably  be  expected  to  occur. 
An  unprecedented  storm  is  an  event  of  the  class  which  are  called  '^an 


1''*rp^   V-   Independence,  24   Mo.   App. 

*Zane9ville  r.  Fannan,  63  Ohio  St.  605, 
.'»3  Am.  St.  Rep.  664,  42  N.  E.  703. 

*A  municipal  corporation  is  not  re- 
^pODsible  for  the  damage  done  when  a 
landovner  constructs  an  embankment  in 
a  highway,  for  its  convenient  use  as 
«acii.  which  ponds  back  surface  water 
«'hich  he  later  precipitates  on  another's 
adjoining  land,  to  its  damage.  Bryoe  r. 
lAmtii.  21  Ont.  App.  Rep.  100. 

*Hfren90H  ▼.  I^xington,  69  Mo.  157; 
Ji>rd4im  ▼.  Bentcood,  42  W.  Va.  312,  36 
L.  R.  A.  519,  57  Am.  St.  Rep.  859,  26  S. 
R.  266. 

In  the  absence  of  a  legislative  provi- 
sion for  damages,  a  municipal  corpora- 
tion is  not  liable  for  permitting  the  con- 
st mctioo  of  a  railroad  track  and  plank 
road  on  a  street,  which  results  in  such 
an  eleration  off  the  street  as  to  cause 
wmter  to  flow  upon  premises  abutting 
thereoa^  damaging  the  owner's  houses, 
aad  materials  and  stock  in  trade  in  his 
carriage  shop.  RoU  t.  Auffueta,  34  Oa. 
326l 

*jrc%  ▼.  PitUhurgh,  C.  C.  d  St.  L.  R, 
re.  28  Ind.  App.  457,  91  Am.  St.  Rep. 
134,  63  X.  E.  233. 

"•Lake  Hkwr  d  3t.  fl.  R.  Co.  v.  Wilejf, 
193  Pm.  496,  44  Atl.  583. 


The  dutj  of  a  street  railway  company 
to  "furnish,  construct,  put  in  place,  and 
maintain"  all  necessary  conduits  and  sy- 
phons for  carrying  surface  water  in  the 
streets  occupied  by  its  tracks  does  not 
impose  upon  the  company  the  duty  of 
cleaning  out  syphons  constructed  by  it 
in  connection  with  conduits  under  the 
direction  of  the  city,  a  failure  to  clean 
out  which  does  not  impair  their  use,  or 
impede  the  flow  of  water  through  ttysm. 
Denver  v.  Denver  City  Cable  R.  Co.  22 
Colo.  565,  45  Pac.  439. 

It  iff  not  within  the  police  power  of  a 
city  to  hold  a  street  railway  company 
responsible  for  the  unsanitary  condition 
of  syphons  or  catch-basins  constructed 
by  it  in  conection  with  culverts,  under 
the  direction  of  the  city,  for  the  carry- 
ing of  surface  water,  where  such  syphons 
are  not  a  part  of  the  company's  prop- 
erty or  system,  but  are  merely  a  part 
of  the  ordinary  street  improvements,  in 
which  the  company  has  no  more  interest 
than  others  using  the  streets,  and  upon 
whom  the  duty  of  keeping  such  syphons 
clean  was  not*  imposed  by  its  franchise, 
and  is  not  necessary  to  the  proper  main- 
tenance and  operation  of  the  culverts. 
Ihid. 
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act  of  God,"  and  the  injuries  caused  hj  it  are  regarded  as  inevitable 
accidents,  the  consequences  of  which  must  rest  where  they  fall. 
Therefore,  the  municipality  is  not  liable  for  injuries  caused  by  the 
failure  of  drains  provided  by  it  to  carry  oflE  the  water  in  times  of  un- 
precedented storms,  if  they  are  sufficient  for  all  ordinary  storms.* 
There  may  be  a  liability  for  additional  injury  which  is  caused  by  the 
fact  that  the  drains  are  obstructed  or  of  insufficient  capacity  to  carry 
the  water  which  should  have  been  expected ;  but,  to  warrant  a  recov- 
ery, the  injury  which  was  due  to  the  lack  of  facilities  which  the  mu- 
nicipality was  required  to  furnish  must  be  shown.  The  judgment  of 
the  municipal  authorities  as  to  the  required  capacily  of  the  drain  can- 
not be  controlled  by  injunction.*  Punitive  damages  are  not  recover- 
able against  a  city  for  the  flooding  of  land  with  surface  water  from  a 
storm  overflow  constructed  in  connection  with  its  sewer  system, 
where  the  flooding  only  occurs  at  long  intervals  and  as  a  result  of  ex- 
traordinary storms.* 


'//OH  Angeles  Cemetery  Aaso,  ▼.  Loa 
Angeles,  103  Gal.  461,  37  Pae.  375; 
Keithahurg  v.  Simpaon,  70  III.  App.  467 ; 
Daniour  v.  Lyona  City,  44  Iowa,  276; 
Allen  V.  Chippewa  Falla,  62  Wis. 
430,  38  Am.  Rep.  748,  9  N.  W.  284; 
Peoria  V.  Adams,  72  111.  App.  662. 

In  an  early  Kansas  case  it  was  held 
that  a  municipal  corporation  is  respon- 
sible for  damages  to  property  from  the 
grading  of  a  street,  causing  to  flow  up- 
on and  accumulate  thereon  surface  wa- 
ter diverted  thereby  out  of  its  usual 
course,  and  from  the  insufficiency  of  a 
sewer  to  carry  off  such  water  in  ca.«ie  of 
excessive  rainfall;  and  the  fact  that,  in 
the  judgment  of  the  municipal  officers, 
the  work  on  the  street  and  sewer  was 
properly  and  sufficiently  done  to  answer 
the  purposes  intended  is  immaterial. 
Leavenucorth  v.  Casey,  McCahon,  124. 
The  court  says  that  a  municipality  is 
bound  to  make  a  sewer  of  sufficient  size 
to  guard  against  accidental  obstructions 
and  extraordinary  freshets,  and  that  it 
is  no  excuse  for  failure  so  to  construct 
it  that  the  engineer,  or  any  other  per- 
son who  constructed  it,  thought  it  suf- 
ficient; and  it  is  bound  to  exercise  such 
caution  and  prudence  in  the  construc- 
tion and  care  of  the  work  as  a  discreet 
and  cautious  individual  would  if  the 
whole  risk  were  to  be  his  alone.  Tlie 
language  of  the  opinion  is  criticised  in 
Atchison  v.  ChMlias,  9  Kan.  603,  the 
court  saying  that  such  has  never  been 
the  law  .  '»en  applied  to  surface  water 
as  in  the  earlier  case.    But,  although  the 


first  decision  seems,  from  the  language 
of  the  opinion,  to  have  been  based  more 
on  the  insufficient  construction  of  the 
sewer  than  on  anything  else,  from  the 
allegations  of  the  complaint  there  would 
seem  to  have  been  in  the  case  the  ele- 
ment of  the  grading  of  a  street  so  as  not 
merely  to  stop  the  flow  of  surface  water 
from  the  premises  in  question,  but 
so  as  to  divert  surface  water  from 
its  natural  course  and  cause  it  to 
flow  upon  the  premises.  In  the  later 
case  a  similar  situation  is  stated  in  the 
complaint,  and  seems  to  be  indicated  by 
the  statement  of  facts  in  the  opinion: 
but  the  court  intimates  that  liability 
would  exist  only  where  the  flow  of  a  nat- 
ural water  course  is  stopped,  and  not  in 
the  case  of  mere  surface  water,  with- 
out seeming  to  consider  to  any  extent 
the  fact  tlmt  the  water  was  caused  to 
fiow  where  it  would  not  otherwise  have 
fiowed.  However,  the  evidence  as  to 
what  really  caused  the  injury,  and  as 
to  its  extent,  was  not  fully  presented  to 
the  court  by  the  record.  The  questions 
specially  before  it  <»i  the  rulings  were  as 
to  the  extent  of  capacity  which  a  city 
must  give  to  a  drain  for  mere  surface 
water  where  it  actually  does  construct 
such  a  drain,  and  as  to  whether,  having 
once  constructed  a  drain,  it  may  aban- 
don it. 

^Americua  v.  FMridge,  64  Ga.  624,  37 
Am.  Rep.  89. 

^Costich  v.  Rochester,  08  App.  Div. 
623,  73  N.  y.  Supp.  835. 
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193.  Sig^ht  and  duty  of  individual. —  An  abutting  owner  is  bound  to 
use  reasonable  precautions  to  avoid  injury  from  water  which  he 
knows  is  likely  to  be  cast  upon  his  property  by  the  act  of  the  mu- 
nicipality. If  he  knows  that  a  gutter  is  obstructed,  he  must  see  that 
it  is  cleaned  out,  and  must  give  notice  of  obstructions  which  he  can- 
not remove  himself.  But  he  is  not  obliged  to  construct  his  buildings 
in  such  a  manner  as  to  render  it  impossible  that  they  shall  be  injured 
by  a  possible  overflow  of  the  water.  ^  The  measure  of  the  duty  of  the 
abutting  owner  is  what  can  be  done  by  ordinary  care  and  reasonable 
r'xpense.*  lie  cannot  hold  the  municipality  liable  for  injuries  caused 
l»y  his  own  acts.'  An  owner  of  a  lot  adjacent  to  a  street  which  is  be- 
low grade  must  take  notice  of  any  exposure  created  by  bringing  the 
5<treet  to  grade,  and  must  exercise  reasonable  diligence  to  protect  him- 
9e]i  from  water  which  may  be  cast  upon  his  lot  by  bringing  it  to 


'Bartle  t.  Deif  Moines,  38  Iowa,  414; 
JohnBon  v.  Cincinnati,  20  Ohio  C.  G. 
«o7:  Dallas  v.  Cooper  (Tex.  Civ.  App.) 
U  S.  W.  321. 

A  municipal  corporation  is  not,  in  the 
Rbftence  of  n<>^ligenoe,  liable  for  the 
washing  of  earth  from  filled-in  land  by 
water  from  its  gutters  into  excavations 
made  by  an  adjoining  lot  owner  with 
knowledge  of  the  character  of  the  adja- 
cnit  land,  if  he  did  not  take  proper 
precautions  in  thus  removing  the  lateral 
.4upport  thereof  to  provide  against  the 
falling  of  such  earth,  as  it  was  not  the 
dnty  of  the  municipality  to  make  such 
a  provision.  Curry  v.  Cinoinnati,  12 
Ohio  C.  C.  736. 

Assuming  that  a  city  is  liable  for  neg- 
ligpntly  allowing  a  drain  across  a  street 
for  carrying  off  surface  water  to  become 
filled  up.  the  damages  to  be  recovered 
bv  the  owner  of  land  overflowed  must  be 
oonfined  to  such  as  were  directly  occa- 
sioned by  the  fact  that  the  escape  of  the 
water  was  thus  prevented,  and  the  city 
18  not  liable  for  damages  caused  by  ne- 
glect of  the  landowner  to  protect  his 
property  aa  far  as  possible.  Macon  v. 
nannenberp,  113  Ga.  1111,  39  S.  E.  446. 

The  owner  of  premises  abutting  on  a 
fttreet  will  not  be  guilty  of  negligence 
in  storing  groceries  in  the  cellar,  which 
will  prevent  his  recovering  for  their  loss 
from  the  eitj,  which  n^ligently  permits 
nn  embankment  to  be  erected  in  the 
Htrret  m)  as  to  turn  surface  water  into 
the  cellar.  Datnaur  v.  Lyons  City,  44 
Iowa,  276. 

.\  city  which  negligently  permits  a 
L'litter  and  culvert  to  become  cAstructed, 
«  hereby  the  premises  of  a  property  own- 


er are  flooded,  cannot  escape  liability  for 
the  injury  on  the  ground  that  the  water 
was  detained  upon  the  premises  longer 
than  it  would  otherwise  have  been  by  an 
embankment  raised  by  the  property  own- 
er in  constructing  a  sidewalk.  Parker 
V.  Aashua,  69  N.  H.  402. 

^Van  Pelt  v.  Davenport,  42  Iowa,  308, 
20  Am.  Rep.  622;  Simpson  y.  Keokuk,  34 
Iowa,  568;  Toledo  v.  Lewis,  17  Ohio  C. 
C.  588. 

^Frederick  v.  Lansdale,  166  Pa.  613, 
27  Atl.  663;  Paris  v.  Craoraft,  85  III. 
294. 

A  municipal  corporation  is  not  liable 
to  an  occupant  for  injury  to  a  building 
caused  by  the  flowing  of  water  through 
open  gratings  left  in  the  sidewalk  and 
maintained  by  the  occupant  for  his  own 
benefit,  without  which  no  considerable 
quantity  of  water  would  have  flowed  in- 
to the  cellar.  Peoria  v.  Adams,  72  111. 
App.  662. 

Damages  suffered  by  the  owner  of 
land  who  makes  an  erection  in  a  posi- 
tion to  be  injured  by  a  natural  and  ac- 
customed flow  of  water  from  streets  are 
attributable  to  his  own  act,  and  not  to 
a  breach  of  duty  by  the  municipality,  as 
its  duty,  prescribed  by  charter,  of  keep- 
ing the  streets  in  repair,  does  not  exact 
the  performance  of  such  acts  as  are  nec- 
essary to  protect  adjacent  lands  from 
the  natural  flow  of  water,  or  to  cure  a 
fault  of  such  lands.  Montgomery  v. 
Gilmer,  33  Ala.  116,  70  Am.  Dec.  562. 

A  municipal  corporation  cannot  beheM 
liable  for  water  flowing  through  the  bot- 
tom of  a  gutter  and  a  retaining  wall  of 
the  street  upon  property  lying  below 
grade,  where  the  gutter,  under  themunic- 


Digitized  by  VjOOQIC 


990 


RIGHTS  BETWEEN  PUBLIC  AND  INDIVIDUAL. 


[9  193 


grade.*  An  injunction  will  not  be  granted  a  landowner  to  restrain  the 
continuance  of  a  nuisance  by  a  city,  caused  by  the  erection  and  main- 
tenance of  an  embankment,  obstructing  a  natural  water  course  for 
the  carrying  of  surface  water,  where,  by  his  refusal  to  permit  the 
connection  of  his  premises  with  a  sewer  for  the  purpose  of  draining 
them,  he  thwarts  the  efforts  of  the  city  to  redress  in  a  proper  manner 
the  injury  done/  The  question  as  to  what  constitutes  reasonable 
care  and  means  to  prevent  the  injury  is  for  the  jury.* 

193a.  Casting  water  into  street. —  The  ordinary  rules  governing 
surface  water  apply  in  favor  of  the  private  owner  in  dealing  with 
land  abutting  on  a  street.  He  may  raise  the  grade  of  his  land  in  such 
a  way  as  to  change  the  course  of  surface  drainage  between  the  street 
and  his  land  so  that  it  will  run  from  his  land  into  the  street^  He  can- 
not interfere  with  natural  drains,  but  he  may  raise  embankments  and 
prevent  the  flow  onto  his  land  of  water  which  has  been  collected  and 
concentrated  in  the  street  adjacent  thereto.^  The  mere  obstruction 
of  such  flow  does  not  necessarily  and  per  se  constitute  a  nuisance." 
But  the  rights  of  the  private  owner  in  dealing  with  acciunulated  wa- 
ter are  limited  by  a  duty  imposed  upon  him  not  to  do  anytbing  to  in- 


ipal  ordinance,  waB  laid  by  the  abutting 
owner,  and  the  retaining  wall  was  laid 
of  dry  stone  after  the  contractor  had  of- 
fered to  lay  it  with  cement  if  the  abut- 
ting owner  would  pay  for  it,  which  he 
refused  to  do.  Wataon  v.  Kingatorif 
114  N.  Y.  88,  21  N.  E.  102,  Affirming  43 
Hun,  367. 

A  mimicipal  corporation  is  not  liable 
for  damages  to  goods  in  the  basement  of 
a  store  from  the  flooding  thereof  by  wa- 
ter overflowing  the  sidewalks  because  of 
the  manner  of  grading  of  a  street  and 
the  insufficiency  of  sewer  facilities  to 
carry  off  accumulated  surface  water 
during  ordinary,  hard  rains,  where  the 
damages  would  not  have  occurred  but 
for  excavations  made  by  the  owners,  for 
their  own  benefit,  under  the  sidewalk, 
in  making  which,  the  fee  of  the  side- 
walks being  in  tlie  city  as  part  of  the 
streets,  they  are  trespassers.  Outhrie 
V.  Niw,  5  Okla.  656,  49  Pac  917. 

*Morri8  \, Council  Bluf 8,^1  Iowa,  343, 
5«  Am.  Rep.  343,  26  N.  W.  274;  Gil- 
feather  v.  Council  Bluffs,  69  Iowa,  310, 
28  N.  W.  610. 

^Richardson  v.  Eureka,  110  Cal.  441, 
42  Pac.  966. 

•  Therefore,  in  an  action  against  a  city 
by  a  lot  owner  for  causing  an  overflow  by 
raising  the  grade  of  a  street,  it  is  error 
for  the  court  to  charge  the  jury  that,  as 


it  appeared  that  the  owner  of  the  lot 
could  have  prevented  the  injury  by  rais- 
ing its  level  at  an  expense  of  $500,  the 
lot  owner  was  not  entitled  to  recover. 
Cooper  V.  Dallas,  83  Tex.  239,  29  Am. 
St.  Rep.  645,  18  S.  W.  565. 

^Bangor  v.  Lansil,  51  Me.  621. 

An  abutting  owner  has  the  right  to 
drain  surface  water  from  his  land  upon 
a  highway,  provided  he  does  not  thereby 
interfere  with  the  use  of  the  highway, 
rendering  it  less  safe,  useful,  conven- 
ient, or  excellent  as  a  public  thorough- 
fare.    Nelson  v.  Fehd,  104  III.  App.  114. 

^Sweetwater  v.  Pate  (Tenn.  Ch.  App.) 
59  S.  W.  480;  Flagg  v.  Worcester,  13 
Orav,  601;  BlaJcely  Twp,  v.  Devine,  36 
Minn.  53,  29  N.  W.  342. 

The  owner  of  land  which  adjoins  a 
highway  may  lawfully  do  any  acts  upon 
his  own  land  to  prevent  surface  water 
from  coming  thereon  from  the  highway, 
and  may  stop  up  the  mouth  of  a  culvert 
built  by  the  selectmen  across  the  high- 
way for  the  purpose  of  conducting  the 
suHace  water  upon  his  land,  provided 
he  can  do  so  without  exceeding  the  lim- 
its of  his  own  land.  Franklin  v.  Fisk, 
13  Allen,  211.  90  Am.  Dec.  194;  G^roo^ 
v.  Lampasas,  74  Tex.  195.  11  S.  W.  1086, 

*State  v.  Wilson,  106  N.  C.  718,  11  S. 
E.  264. 
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jure  the  public.  Although,  as  against  other  individuals,  he  would 
iiave  a  right  to  obstruct  the  flow  of  water  wrongfully  turned  upon 
his  property,  he  cannot  do  so  with  respect  to  water  turned  thereon  by 
the  public  authorities,  if  the  result  will  be  to  render  the  highway  un- 
safe and  injure  life.  In  such  cases  he  must  seek  his  remedy  at  law, 
and  cannot  take  the  matter  into  his  own  hands  for  the  purpose  of  re- 
lieving himself  from  the  unlawful  flow.*  His  right  extends  to  the 
tilling  of  natural  depressions  into  which  the  municipality  is  attempt- 
ing to  turn  water  which  does  not  naturally  flow  there.^  He  is  not 
n^ponsible  for  the  further  flow  of  the  water  after  he  has  stopped 
ita  crossing  his  property.®  If  depressions  which  form  natural  drains 
lead  from  the  abutting  land  to  the  highway,  the  abutting  owner  may 
make  use  of  them,  and  the  public  authorities  have  no  right  to  inter- 
fere with  his  act  in  so  4oing.^  Conversely,  he  cannot  stop  up  natural 
drains.*  Nor  can  he  collect  water  and  turn  it  in  a  body  onto  the  high- 
way;* nor  can  he  without  authority  dig  ditches  in  the  highway  and 
carry  water  away  from  his  property.^® 


*8tat€  T.  WiUon,  107  N.  C.  865,  12  S. 
E.  320. 

Hie  owner  of  lands  on  one  side  of  a 
highway  cannot,  to  the  impairment  of 
the  highway  and  hindrance  of  public 
trsTel.  dam  up  a  culvert  through  such 
highway  for  the  purpose  of  protecting 
ber  land  from  overflow  caused  by  the 
nmitxTiGtion  of  a  system  of  artificial 
ditchcis  on  lands  on  the  other  side  of  the 
highway,  converging  at  a  point  near 
»ach  cnlvert  so  as  to  discharge  an  un- 
natural quantity  of  surface  water  from 
such  lands  through  such  culvert  onto 
hrr  land;  and  is  not  entitled  to  an  in- 
jimrtion  to  restrain  the  removal  of  such 
obstruction  by  highway  officers.  Myers 
T.  Sehwn  (Cal.)  44  Pac.  801. 

JCridenoe  that  one  who  filled  up  his 
land  at  the  sides  of  the  road  so  as  to 
throw  surface  water  bade  on  the  high- 
way and  wash  it  out  acted  under  the 
adriee  of  the  road  officers  may  be  con- 
4udered  by  the  jury  in  trying  an  indict- 
ment for  wilfully  obstructing  the  high- 
way. People  T.  Craunse,  51  Hun,  489, 
4  N.  Y.  Supp.  266. 

In  one  case  it  was  Y^ld  that,  when  a 
municipal  corporation  80  constructs  a 
highway  drain  as  to  throw  onto  lower 
lands,  to  their  damage,  an  accumulated 
rapply  of  surface  water  which  would 
not  naturally  have  flowed  there,  the  in- 
jured person  cannot^  without  lawful  au- 
thority, construct  a  dam  across  such 
ditch  if  an  adjoining  landowner  be  in- 
Vol.  11.— Watbbs,  63. 


jured  thereby.  Galhraith  v.  Yates,  79 
Minn.  436.  82  N.  W.  683. 

*Cedar  Falls  v.  Hansen,  104  Iowa,  189, 
66  Am.  St.  Rep.  439,  73  N.  W.  585. 

*Huddle8ton  v.  West  Bellevue,  111  Pa. 
110,  2  Atl.  200. 

^ Davis  V.  Highway  Comrs.  143  111.  9, 
33  N.  E.  58;  Young  v.  Leedom,  67  Pa. 
351. 

But  the  value  of  benefits  resulting  to 
one's  land  on  account  of  the  fact  that  a 
road  which  is  caused  to  be  located  over 
it  will  incidentally  drain  it  and  thus  in- 
crease its  value  may  not  be  deducted 
from  the  actual  damage  to  which  the 
owner  is  otherwise  entitled  under  avt.  1, 
8  IS,  of  the  Iowa  Constitution,  providing 
that  advantages  shall  not  be  taken  into 
consideration.  Frederick  v.  Shane,  32 
Iowa,  254. 

'A  municipal  corporation  may  main- 
tain a  suit  to  enjoin  a  private  individual 
from  obstructing  a  culvert  in  a  highway 
for  conducting  surface  water,  where  the 
natural  depression  of  the  earth's  surface 
is  such  that  all  surface  water  would  ac- 
ciunulate  and  flow  across  the  place 
where  such  culvert  is  located,  if  no  high- 
way were  there,  and  the  obstruction  of 
the  culvert  would  cause  tlie  highway  to 
become  out  of  repair.  Hamilton  Twp, 
V.  Wainwright,  52  N.  J.  Eq.  419,  29  Atl. 
200. 

•Clorerdale  T.  Smith,  128  Cal.  230,  60 
Pac.  851;  Broum  v.  Barrett,  38  111.  App. 
248. 
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194.  Remedy  for  injnry  done. —  A  municipal  oorporation  may  be 
enjoined  from  constructing  a  drain  which  will  drain  water  upon  ad- 
joining property  to  its  apparent  injury  ;^  but  the  landowner  is  not  en- 
titled to  a  mandamus  to  compel  the  restoration  of  the  former  condi- 
tion where  such  restoration  will  not  conduce  to  the  best  interests  of 
the  public*  If  the  statute  provides  a  remedy  it  is  exclusive,  and  the 
damages  must  be  recovered  by  means  of  it,  or  not  at  all,  if  the  statu- 
tory remedy  is  adequate.*"*     But  the  wording  of  the  statute  may  be 

So,  collecting    water    accufltomed    to  by  the  town  council  or  surveyor  of  higli- 

flow  over  a  wide  surface  of  land,  and  ways,  is  not  entitled  to  a  wTit  of  manda- 

bringing  it  to  a  point  on  his  own  prem-  mus  to  have  the  former  grade  restored ; 

iscs  a  few  feet  from  a  highway,  thereby  as  in  such  a  caae  it  is  doubtful  as  to 

resulting  in   injury   to  the   same,   is  a  whether   the   relator   haa   the   right   to 

"turning  of  a  current  of  water"  within  have  the  street  restored  to  its  former 

the  meaning  of  a  law  prohibiting  such  grade,  and  as  the  surveyor  of  highways 

act  so  as  to  saturate  or  wash  a  public  is  merely  a  %ninisterial  officer  who  has 

highway.     Ihid.  no  power   to  change   the  grade   of   the 

A  municipal  corporation  is  not  liable  street  or  to  incur  indebtedness  for  the 

to  a  property  owner  for  not  permitting  purpose  of  changing  the  grade,  and  a-s  in 

water    which   had   been   accustomed   to  !>uch  a  case  the  relator  has  an  adequate 

flow  over  his  land  to  be  turned  down  the  legal  remedy.     Siceei  v.  Conley,  20  R.  I. 

gutters  of  a  street  in  order  to  prevent  381,  39  Atl.  326. 

its    flowing    in    its    former    course,    al-        Neither  a  mandate,  nor  an  injunction, 

though  the  improvement    of   the    street  will  lie  on  behalf  of  a  landowner  against 

obstructs   its    flow   in   the   direction   in  the  superintendent  of  roads  or  the  board 

M'hich  it  naturally  ran,  and  a  cut  had  to  of  commissioners,  who  had,  under  a  law 

be  made  to  carry  it  across  the  strt'et  and  providing  for  the  construction   of   free 

thence  by  means  of  a  box  sewer  through  gravel    roads,    appropriated   a    highway 

his  land  at  or  near  where  it  had  former-  for   that  purpose,   and  constructed   the 

ly    flowed    over    the    surface.     Bush    v.  road  in  such  a  manner  as  to  cut  thrmigh 

Portland,   19  Or.  46,  20  Am.   St.   Rep.  a  natural  ridge  along  the  owner's  land 

789,  23  Pac.  667.  whereby  it  was  flooded  by  the  waters  of 

^*Kelfton  v.  Fehd^  104  III.  App.  114.  a  stream,  in  the  absence  of  allegations 

The  unauthorized  digging  of  a  ditch  by  that   the   proceedings   under   which    tlie 

an  adjoining  landowner  within  the  Urn-  road  waa  constructed  were  not  re^ilar 

its  of  a  highway  for  the  flowage  of  wa-  And  valid,  and  that  full  damages  had 

ter  from  his  land  is,  per  «e,  an  injury  or  not  been  duly  assessed  in  his  favor  un- 

obstruction  thereto  within  the  meaning  der  a  provision  in  the  law  providing  for 

of  a  statute  prohibiting  an  injury  or  ob-  the  assessing  of  such  damages  and  af- 

struction  to  a  public  road  by  digging  a  fording  landowners  the  opportunity  to 

ditch  thereon,  or  by  draining  a  current  present  claims.     8iaie  ew  rel.  Robinson 

of  water  so  as  to  saturate  or  wash  the  v.  Hanna^  07  Ind.  469. 
same.     Canoe  Creek  v.  McEniry,  23  III.       The  supreme  court  will  not  grant  a 

App.  227.  mandamus  to  compel  county  officials  to 

^Peitigrew  v.  Evansville,  26  Wi».  223.  comply   with    the    decree   of   a   district 

S  Am.  Rep.  60.  court,  enjoining  them  from  discharging 

But  when  neither  the  flow  of  water  drainage  water  through  ditches  on  eora- 

upon  an  adjoining  owner's  land,  nor  its  plainant's  land,  in  the  absence  of  any 

force,  18  increased,  by  the  fact  that  it  is  thing  to  show  that  the  duty  will  not  be 

conducted  near  to  it  bv  a  tile  drain,  the  enforced   by   the   district  court   in   due 

lower  owner  is  not  entitled  to  an  injuno-  course  of  law.     State  ex  rel.  Happnrr  v. 

tion.     Collins  v.  Keokuk,  01  Iowa,  293,  Fillmore  County,  32  Neb.  870,  49  N.  \V. 

69  N.  W.  202.  760. 

•  One  whose  estate,  abutting  on  a  high-       'Broomhead  v.  Grant,  83  Ga.  451, 10  8. 

way,  is  injured  by  having  surface  water  E.  116:  Wheeler  v.  Worcester,  10  Allen, 

ponded  in  front  oi  his  premises  as  the  591  :  Holleran  v.  Boston,  176  Mass.  75, 

result  of  an  unauthorized  change  of  the  67  N.  R.  220;  Bartlett  v.  Bristol,  66  N. 

grade  of  buch  highway,  caused  or  done  U.  420.  24  Atl.  906. 
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aoch  as  to  indicate  that  the  remedy  is  intended  to  he  cumulative  only, 
and  in  each  case  the  comnion-law  action  may  be  resorted  to."*  A  land- 
owner upon  whose  land  surface  water  is  caused  to  flow  by  the  negli- 
gent peTfonuance,  on  the  part  of  a  highway  commissioner,  of  a  con- 
tract with  such  owner  and  his  neighbors  to  low^er  and  extend  the 
ditches  in  the  highways  so  as  to  relieve  their  lands  of  water,  though 
entitled  to  sue  upon  contract,  may  bring  an  action  in  tort  to  recover 
the  damages  sustained  by  such  negligence.^ 

194a.  Who  may  sue. —  A  right  of  action  for  damages  to  land  from 
the  cutting  of  a  ditch  by  a  municipal  corporation  in  the  exercise  of 
its  Intimate  governmental  powers  accrues  to  the  person  owning  the 
land  at  the  time  of  such  cutting,  and  does  not  pass  to  his  vendee  on 
a  subsequent  sale  of  the  land.^     On  the  same  principle,  damage  re* 

If.  in  consequence  of  changes  made  by  a  Inmnn  ▼.  Tripp,  11  R.  I.  520,  23  Am. 

miinuMpal  corporation  in  the  surface  of  Rep.    520.     But   that    case   was    distin- 

a  highwaj  for  the  purpose  of  making  it  guislicd  in  Almy  v.  Coggeshall,  19  K  I. 

<«fe  for  travel,  the  water  accumulating  549,    36    Atl.    1124,    which    held     that, 

upon  the  surface  of  the  way  by  the  fall  where  a  city  changes  the  grade  of  a  street 

of  rain  or  melting  of  snow  passes  onto  ad-  on   which  the  plaintiffs*   land  abuts  so 

joining  land  in  different  places,  or   in  that   the   street,    which    had   previously 

Mnoev-hat  greater  quantities  in  particu-  been  lower  than  the  surface  of  the  plain- 

lar  places,  than  it  otherwise  would  have  tiff's  land,  is  raised  2  feet  higher  than 

done,  that  is  to  be  considered  as  one  of  the  surface,  whereby  the  water  falling 

the  natural,  probable,  or  necessary  con-  on  the  land  is  prevented  from  flowing 

•equeneee  resulting  from  the  establish-  therefrom,  and  the  water  falling  on  the 

mcnt  and  maintenance  of  the  way;  and  street    is    turned    upon    the    lot    and 

therefore  no  action  will  lie  for  such  in-  forms  ponds  thereon,  and  flows  into  the 

juries   as   for  a  tort,  but  the   damage  cellar  of  the  plaintiffs'  house, — as   the 

moat  be  regarded  as  a  matter  contem-  turning  of  the  surface  water  on  to  the 

plated  in  the  loeation  of  the  road,  and  plaintiffs'  land  is  merely  incidental  to 

oumpensation  sought  for  by  the  owner  of  the  change  of  grade,  an  action  on  the  case 

the  property  in  the  way  pointed  out  by  cannot  be  maintained,  for  the  remedy  in 

^tatuto.     Fiagg  v.   Worcester,  13  Gray,  such  cases  by  appeal  from  the  appraisal 

601.  of  damages  by  the  board  of  aldermen,  as 

•  The  statute  eonferring  upon  the  own-  provided  by  statute,  is  exclusive.     The 

rr  of  a  house  which  is  injured  by  the  distinguishing  feature  was  in  the  fact 

ploughing  of  a  ditch   in  the   road   the  that   the   turning  of   surface    water  on 

right  to  have  damages  assessed  to  him  abutting  land  in  the  Tnman  Case  was  not 

by  selectmen,  and  paid  by  the  town,  does  incidental  to  a  change  of  grade ;  but  sur- 

noi  take  away  his  oommon-law  remedy  face    water    from    other    streets,    which 

■gainst    the   highway   surveyor,   but   is  formerly  flowed   do\\7i    the  streets,   and 

fumulative  thereto.     Adams  v.  Richard-  water  from  distant  ponds,   was  turned 

jHvn.  43  N.  H.  212.  on  the  land. 

In     an  action  against  a  city  by  the  ^Fromm  v.  Ide,  68  Hun,  310,  23  N.  Y. 

owner  of  a  lot  abutting  on  a  street  for  Supp.  66. 

the  throwing  of  surface  water  on  the  lot  ^Euntsville  v.  Euring,  116  Ala.  676,  22 

and    into    the    cellar    and    well    of   the  So.  984;   Ortirine  v.  Baltimore,  16  Md. 

plaintiff,  the  water  having  been  collect-  387 ;  Elgin  v.  Welch,  16  111.  App.  483. 

«d   to  Mime  extent    from   distant  pools  A  municipal  corporation  is  not  liable 

and  puddles,  the  court  held  that,  if  the  to  a   subsequent  purchaser  of  land  for 

<itatute  giving  an  abutting  owner  who  is  permanent   injuries  thereto  from  overflow 

injured  by  any  change  in  the  grade  of  a  and    washing   Ciiused   by    the   negligent 

street  a  neeuliar  statutory  remedy  could  manner  in   which   the  city  devised   the 

be  enn^lupred  as  applicable,  such  remedy  plan  and  executed  the  work  of  regrading 

was  cumulative  only,  and  not  exclusive,  an  alley  and  constructing  a  gutter  there- 
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suiting  from  a  diversion  of  surface  water  from  a  highway  into  an 
alley  can  only  be  recovered  by  the  o\Mier  of  the  land  to  which  the  right 
of  an  alley  is  appurtenant,  and  he  cannot  extend  the  right  to  other 
land  afterward  purchased.^  A  subsequent  vendee  can  recover  only 
in  case  the  injury  is  not  of  a  permanent  character,  and  does  not  arise 
until  after  he  obtains  the  title.^  The  action  must  be  brought  by  the 
person  whose  interest  is  injured,  and  he  can  recover  only  to  the  ex- 
tent of  his  injury.*  A  municipal  corporation  may  maintain  a  suit 
to  protect  its  interests  from  injury  by  the  officials  of  other  public  cor- 
porations.*^ 

194b.  Who  is  liable. —  To  enable  one  to  maintain  an  action  for  in- 
juries done  to  his  property  by  surface  water  cast  upon  it  by  a  public 
corporation  there  must  be  authority  to  sue  the  defendant.  The  stat<? 
itself  is  not  liable  for  its  acts,  unless  made  so  by  the  Constitution  or 
express  authority,  and  a  like  exemption  extends  to  counties.  No  ac- 
tion can  be  maintained  against  them  unless  the  statute  expressly  su 
provides.*  Municipal  corporations  are,  likewise,  exempt  from  liabil- 
ity for  acts  performed  by  them  in  their  governmental  capacity,  un- 
less they  are  made  liable  by  statute.  But  in  most  cases  the  statutes 
provide,  generally,  for  a  liability  on  the  part  of  the  municipality  for 
acts  performed  by  it  in  carrying  on  public  improvements.  If  there 
is  such  general  liability  the  municipality  may  be  sued  for  acts  per- 
formed under  its  authority;*  and,  in  case  the  acts  are  performed 
without  the  authority  of  tlie  municipality,  the  officers  responsible  for 

in   and   a   connecting   cnlvert  across   a  and  causing  the  surface  water  to  flow  on 

highway,   since  the   improvement  is    of  the  lot.     Yeager  v.  Fairmont^  43  W.  Va. 

such  a  character  that  it  cannot  be  abat-  259,  27  S.  £.  234. 

ed,  and  an  action  therefor  accrued  to  the  *Merritt  Tiop.  v.  Harp  (Mich.)  9  Det. 

owner  at  the  time  the  work  was  rlonc.  L.  N.  302,  91  N.  W.   166;  Franklin  v. 

Biein  v.  Lafayette,  6  Ind.  App.  414,  33  Durgee,  71  N.  H.  186,  58  L.  R.  A.  112, 

N.  E.  912.  51  Atl.  911. 

'Kensington  v.  Wood,  10  Pa.  93,  49  'Miocker  v.  Nemaha  County  (Neb.)  93 

Am.  Dec.  682.  N.  W.  721 ;  Downing  v.  Mason  County. 

*Huntsville  v.  EuAng,  116  Ala.  670,  22  87  Ky.  208,  12  Am.  St.  Rep.  473,  8  S.  W. 

So.  984.  264. 

*  Where  the  change  in  the  grade  of  a  ^Thomtotcn  v.  Fugate,  21   Ind.  App. 

street  injures  an  abutting  lot  by  casting  537,  52  N.  E.  763. 

surface  water   thereon,   and   the   lot   is  In  a  Connecticut  case  it  was  held  that 

held  by  a  tenant  for  life,  and  another  is  a  municipal   corporation  is  not  responsible 

entitled   to  the    remainder   in    fee,   and  for  the  acts  of  its  street  commissioner  in 

both  of  such   persons  interested  in  the  turning  water  from  the  street  onto  the 

lot  are  engaged  in  a  mercantile  business  property      of      adjoining     proprietors, 

as  partners,  using  a  storeroom  upon  the  Judge  v.  Meriden,  38  Conn.  90. 

lot,  which  storeroom  is  permanently  in-  But  that  case  is  explained  in  Montry 

jured  by  the  surface  water,  such  persons  v.  Danbury,  45  Conn.  650,  29  Am.  Rep. 

cannot  recover  in  the  same  action  for  703,  in  a  way  to  relieve  it  in  part  of  its 

damage  done  to  the  life  estate,  the  re-  apparent  conflict  with  the  course  of  au- 

mainder,  and  the  joint  mercantile  busi-  thorities  elsewhere, 
by  raising  the  grade  of  the  street 
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the  act  will  be  trespassers,  and  liable  as  such.'     A  municipality  is 
not  liable  for  acts  performed  by  its  officers  without  authority.* 

194o.  Damages. —  In  order  to  justify  any  recovery,  facts  must  be 
alleged  showing  that  there  was  a  duty  on  the  part  of  the  municipality 
which  was  violated  to  the  injury  of  the  complainant  ;^  and  the  only 
tlamages  that  can  be  recovered  are  those  which  naturally  and  proxi- 
mately result  from  the  wrongful  act  of  the  defendant*  Prospective 
damages  cannot  be  allowed  where  the  defect  is  easily  remediable  so 
ihat  the  injury  must  be  regarded  as  temporary.*  If  the  injury  is  per- 
manent, all  damages  must  be  recovered  in  a  single  action.^  The 
:Lmount  to  be  allowed  is  to  be  determined  by  the  injury  done.'    If 

*Ciny  V.  Board,  85  Mo.  App.  237.  evidenoe  fails  to  show  that  he  was  in- 

*OfUlie  V.  Hammond,  78  Minn.  275,  jurcd  thereby.  Chitiick  v.  Lake,  43  III. 
SO  N.  W.   1123;  Atchcson  v.  Portage  La  App.  e32. 

Prairie  Rural  Municipality,  10  Manito-       ^Magarity  v.   Wilmington,    5    Housi. 
ba  Lw  R.  39.  (Del.)    530;   Benson  v.    Wilmington,    9 

A  municipal  corporation  is  not  liable  Houst.  (Del.)  359,  32  Ail.  1047;  Berry 
for  damage*  to  property  by  the  badcing  ▼.  Vreeland,  21  N.  J.  L.  183. 
of  surface  water  because  of  the  dam-  A  municipal  corporation  is  not  lia- 
nsing  of  a  well-defined  channel  through  ble  for  injury  to  the  arm  of  an  indi- 
which  such  water  was  wont  to  flow,  due  vidual  by  scalding  in  hot  water  which 
to  the  grading  of  a  street  to  a  greater  he  was  using  while  picking  chickens  in 
height  than  the  official  grade  called  for  a  building  that  collapsed  by  reason  of 
liY  the  contract,  although  such  increase  the  flooding  of  the  oeUar  with  water, 
of  grade  was  made  under  the  erroneous  caused  by  a  failure  of  the  city  to  pro- 
^rrade  lines  and  levels  furnished  by  the  vide  sufficient  catch-basins  and  sewers 
ritr  engineer  and  sun-eyor,  which  the  to  carry  off  the  surface  water.  The  ool- 
eoatractor  followed,  where  neither  con-  lapse  of  the  building  under  such  cir- 
trmplated  nor  called  for  by  the  super-  cumstanoes  was  not  such  a  result  as 
\i40Ts;  since  the  8ur\'eyor  and  state  su-  could  have  reasonably  been  anticipated 
perintendent.  deriving' their  powers  as  or  foreseen,  and  the  injury  cannot  be 
to  the  subject-matter  from  express  pro-  regarded  as  the  proximate  or  natural 
visions  of  law,  and  not  from  the  order  result  of  such  negligence.  Peoria  ▼. 
or  direction  of  the  board  of  supervisors,  Adams,  72  111.  App.  662. 
are  the  servants  of  the  law,  and  not  of  In  an  action  against  a  city  for  negli- 
tbe  supervisors.  Sievcrs  v.  San  Fran-  gently  allowing  a  lot  to  be  flooded  by 
tisco,  115  Cal.  648,  47  Pac.  687.  surface  water,  evidence  as  to  costs  of 

*  A  recovery  cannot  be  had  against  a  repairs  to  houses  thereon  must  be  oon- 
mmdcipality  for  damages  to  land  and  fined  to  repairs  of  defects  directly  caused 
cropa  from  the  overflow  thereof  by  the  by  the  water,  and  evidence  of  injuries 
wmtera  of  a  ditch  maintained  by  it,  even  and  depredations  by  trespassers  is  irrel- 
if  it  ia  its  duty  to  care  for  it,  under  a  evant.  Macon  v.  Dannenherg,  113  Ga. 
eomplaint  alleging  failure  to  keep  the  1111,  39  S.  E.  446. 
dit^  deaned  out,  to  keep  it  in  proper  *Carson  ▼.  Springfield,  53  Mo.  App. 
repair,  and  to  erect  an  embankmoit  or  289. 

other  work  to  confine  the  water  within  *North  Vernon  v.  Voegler,  103  Ind. 
the  ditch,  in  the  absence  of  any  facts  314,  2  N.  £.  821. 
showing  that  it  was  its  legal  duty  to  'Princeton  v.  Oieske,  93  Ind.  102. 
constmct  such  embankment.  Hunts-  It  is  for  the  jury  to  say,  as  best  they 
tifle  T.  Eteing,  116  Ala.  576,  22  So.  984.  can  from  the  evidence,  how  much  of  the 
A  landowner  cannot  recover  for  in-  whole  amount  of  damage  to  land  from 
jury  to  his  land  from  flooding  on  the  flooding  was  caused  by  the  construction 
fmnind  that  township  officers  neglected  by  a  municipal  corporation  of  a  concrete 
to  clean  out  a  highway  ditch  through  sidewalk,  as  distinguished  from  that 
v-hich  his  surface  water  naturally  flow3,  done  by  drainage  in  its  natural  course; 
but  opened  another  ditch  causing  an  in-  and,  in  an  action  against  the  municipal 
creased  flow  on  his  premises,  where  the  corporation  for  such  damages,  it  is  not 
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the  injury  is  caused  by  the  overflow  of  plaintiff's  land,  the  measure 
of  damages  is  the  difference  in  market  value  immediately  before  and 
immediately  after  the  act  which  causes  the  injury.®  But  in  Pod- 
haiskyv.  Cedar  Bapids ''  it  is  said  that  the  measure  of  damages  for 
tiie  act  of  a  city  in  turning  drains  for  surface  water  into  a  ditch  which 
had  been  washed  out  in  a  public  highway,  and  removing  an  obstruc- 
tion therein  in  such  a  manner  that  the  ditch  was  washed  wider  and 
undermined  property  of  an  abutting  owner,  is  the  injury  which  was 
caused  by  its  negligence  or  wrongful  acts,  and  not  the  difference  in 
the  value  of  the  property  before  the  acts  were  committed  and  at  any 
time  during  a  series  of  years  afterwards.®  The  plaintiff  is  limited 
to  the  damages  which  he  has  sustained,  and  cannot  recover  those  sus- 
tained by  even  his  tenants.®  Damages  for  breach  of  contract  on  the 
part  of  a  mimicipality  to  care  for  the  water  cannot  be  recovered  in 
an  action  for  wrongfully  throwing  water  onto  the  plaintiff's  prem- 
ises.*® In  an  action  for  damages  to  land  from  the  overflowing  there- 
of by  rain  water,  due  partly  to  the  grading  of  the  street  and  partly 
to  the  unskilful  and  negligent  construction  of  a  sewer,  the  increased 
value  of  the  land  from  the  grading  of  the  street  may  be  set  off  against 
the  damages  occasioned  by  such  grade,  but  cannot  be  set  off  against 
the  damages  occasioned  by  the  sewer.** 

196.  Limitation  of  actions. —  Rights  in  the  drainage  of  surface  wa- 
ter may  be  acquired  by  and  against  a  municipal  corporation  by  an 

proper  to   include   any   portion   due  to  the  flooding,  together    with   oompenaa- 

other  causes  for  which  it  is  not  liable,  tion  for  any  loss  of  use  during  the  time 

Elgin  v.  Welch,  16  111.  App.  483.  it  was  rendered  unfit  for  occupaticm,  in 

HIcCray  v.  Fairmont,  46  W.  Va.  442,  the  absence  of  proof  that  the  damage 

33  S.  E.  245.  done    was    permanent    or    irreparable. 

The  measure  of  damages  to  the  owner  Keithshurg  v.  Simpson,  70  111.  App.  467. 
of  lands  from  the  failure  of  a  village  to  •  The  owner  of  a  building  damaged  by 
plan  for  an  exiension  to  the  full  width  the  flowing  of  water  in  the  basement 
of  a  highway,  on  completion  of  its  im-  thereof  caused  by  the  raising  of  the 
provement,  of  a  culvert  previously  grade  of  the  street  in  front  by  the  city 
placed  therein  on  a  partial  im-  without  providing  a  proper  sewer  is  not 
provement  thereof,  thus  shutting  off  the  entitled  to  recover  damages  for  the  in- 
natural  drainage  of  adjoining  lands  so  convenience  to  tenants  occupying  such 
as  to  flood  them,  is  the  difference  and  building  or  injury  to  their  personal 
diminution  in  value  of  such  lands  in  property,  but  is  limited  in  his  recovery 
the  condition  in  which  they  were  before  to  the  injury  to  the  building  or  prem- 
such  improvement,  and  their  fair  value  ises,  or  loss  sustained  by  him  in  conse- 
as  they  will  be  when  the  improvement  quence  of  the  flowage  of  the  water, 
is  completed.  Martin  v.  Bond  Hill,  7  Dixon  v.  Baker,  66  III.  518,  16  Am.  Rep. 
Ohio  C.  C.  271.  691. 

» 106  Iowa,  543,  76  N.  W.  847.  ^""Bloomington  v.  Burke,  12  111.  App. 

•  In  an  action  for  injury  to  an  own-  314. 

er*s  property  caused  by   overflow   from  ^^Atlanta  v.  Word,  78  Ga.  276;   Cor- 

a  ditch  constructed  by  a  municipal  cor-  ington  v.   Ulrich,  14  Ky.  L.  Rep.  302: 

poration  in  a  street,  he  is  entitled  to  re-  Dallas  v.  Cooper  (Tex.  Civ.  App.)  34  S. 

cover  only  .s\;ch  a  sum  as  will  put  his  W.  321:  Allen  v.  Parts,  1  Tex.  App.  Civ, 

premises  in  as  good  condition  as  before  Cas.   (White  &  W.)  §  885,  p.  506, 
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eDJoyment  of  the  right  for  the  time  prescribed  by  the  statute  of 
Ihnitations.  But,  in  order  to  give  a  municipal  corporation  a  right 
to  use  the  land  of  a  private  owner  for  drainage  purposes  without  pay- 
ing for  it,  the  use  of  it  for  that  purpose  under  a  claim  of  right  for 
the  statutory  period  must  appear.^  The  right  to  damages  for  the  cast- 
ing of  water  upon  private  property  may  be  barred  before  the  title  of 
the  iiiunicipal  corporation  to  maintain  the  drain  is  complete.^  The 
'-laTiite  begins  to  run  at  the  completion  of  the  improvement  which 
^•auses  the  water  to  flow  onto  the  property  of  the  complainant  ;^  but, 
if  the  forcing  of  the  water  onto  the  abutting  property  is  not  the  neces- 
sary result  of  the  improvement,  the  action  will  not  accrue  until  the 
injury  results.*  And,  if  the  injury  is  not  of  a  permanent  character, 
but  recurs  from  time  to  time,  the  barring  of  one  cause  of  action  will 
not  prevent  suit  upon  those  which  subsequently  accrue.* 

Y.    ESTABLIBHMBNT  OF  SURFACE  DRAINS. 

196.  Method  of  efleoting  drainage. —  It  being  settled  that  drainage 
i.<  a  thing  which  may  properly  be  undertaken  by  the  government,  and 
that  it  can  exercise  for  that  purpose  its  taxing  power  and  the  power 
«»f  eminent  domain,  it  becomes  a  very  important  question  to  the  per- 
^m  whojje  property  is  to  be  taken  for  a  right  of  way,  to  the  person 
who  is  to  be  charged  with  the  expense,  and  to  the  public,  what  pro- 
tfHlure  is  necessary  to  acquire  the  right  of  way,  and  to  charge  the  tax- 

^Highway  ooitiniii«sioner8    cannot  pre*  of  a  natural  water  oourse  carrying  off 

yenx  a  landow'ner  from  fiUing  up  an  arti-  surface    water.     Conniff  v.   San  Fran- 

ii<4al  ditch  upon  his  preniit»e8  adjoining  cisco,  67  Cal.  45,  7  Pac.  41. 

:i  highway  where  tlie  public  has  no  ea^e-  'Hay  v.  Lewington,  24  Ky.    L.    Rep. 

iiieiit  U>  d'lain  the  highway  over  his  land.  1495,  71  S.  W.  867. 

altliough  i»uch  ditch  ha.a  been  in  existence,  *Dalla8  v.  Young  (Tex.  Civ.  App.)  28 

mad  han  been  kept  open  and  maintained  S.   W.   1036;  Kansas  City  v.  Frohicerk, 

by  highway  eonimisAioners,  for  a  period  10  Kan.  App.  120,  62  Pac.  432. 

of  thirteen  years,   and  an  occupant  of  ^Kansas   Viiy   v.   Frohtrerk,   10   Kan. 

the  land,  tlnnigh  not  the  owner,  has  been  App.  120.  62  Pac.  432. 

paid   from  public  funds  for   improving  An  action  for  injury  to    land    from 

it  onder  a  contract  with  the  commission-  overflow  caused  by  the  ovcrta.xing  of  a 

•-ra.    Simpson  v.  Wright,  21  111.  App.  67.  ninin  drain  constructed  by  a  municipal 

In    a    suit    against   oomroissioners   of  corporation   as   an   outlet     for     surface 

highways  for  <£anging  the  flow  of  sur-  waters,  by  the  subsequent  construction 

face    trater.    the    commissioners  cannot  of   lateral    drains    and    the    grude    of 

plead  prescriptive  rights  as  to  the  flow  streets,  is  not  barred  by  the  statute  of 

of  the  water  existing  in  the  owners  of  limitations,   where   it  does   not    appear 

adjoining  land  who  are  neither  parties  thai   tlie   lateral  drains  and   other   im- 

to  the  suit  nor  asking  for  any  relief  in  provements  were  constructed  six  years 

the  premises.    Jetcett  v.  Street,  178  111.  prior  to  the  commencement  of  the  ac- 

*M,  52  X.  E.  962.  tion,  although  a  longer  time  has  elapsed 

'The  (California  statute  of  limitations  since  the  construction  of  the  main  ditch. 

•ipplicable  to  a   trespass  on  real  estate  Lrbanon  v.  Ticiford,  13  hid.  App.  38 4^ 

|EOvein<    in    caM»   of   the   overflowing  of  41  X.  B.  844, 
by  the  stopping  up  by  i^  highway 
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payer  with  the  expense.  In  general,  the  procedure  is  prescribed  by 
statute,  and  the  decisions  will  not  be  sufficient  U>  indicate  fully  what 
must  be  done.  The  various  local  statutes  cannot  be  set  out  in  this 
place  because  of  lack  of  space,  and,  even  if  they  could  be,  it  would  be 
of  little  advantage,  since  they  are  to  be  found  in  the  local  statute 
books  where  they  are  at  all  times  available,  and  the  one  which  con- 
trols in  any  particular  case  can  be  referred  to  at  will,  and  the  practi- 
tioner can  always  be*  sure  that  he  has  before  him  the  latest  expression 
of  the  legislative  will  on  the  subject;  whereas,  should  an  attempt  be 
made  to  collect  the  statutes  here,  there  would  be  little  more  than  an 
aggregation  of  provisions  which  on  their  face  would  appear  to  be 
diverse,  with  no  certainty  that  the  statutes  set  out  would,  at  the  time 
they  were  needed,  represent  the  law  upon  the  subject  But  the  prin- 
ciples which  govern  the  application  of  such  statutes  are  uniform  and 
universally  applicable;  and  they  will  apply  to  whatever  statute  is 
under  consideration.  The  statute  frequently  needs  harmonizing  with 
the  Constitution,  and  needs  supplementing  where  constitutional  rights 
are  not  protected.  Furthermore,  while  the  statutory  plan  is  to  Ix* 
followed,  certain  steps  are  regarded  as  essential,  so  that  without  them 
the  proceedings  will  be  of  no  avail ;  while  others  are  merely  directory, 
and  may  be  dispensed  with  and  the  taxpayer  still  be  held  liable.  All 
these  matters  are  to  be  determined  by  the  law  as  it  has  been  laid  down 
by  the  courts,  and,  therefore,  when  that  law  is  stated,  all  that  remains 
to  be  done  is  to  apply  it  to  the  statute  whose  provisions  are  sought  to 
be  enforced. 

When  proceedings  for  drainage  firat  came  into  notice  in  the  his- 
tory of  the  common  law  they  appear  to  have  been  under  the  direct  su- 
pervision of  the  CrowTi,^  and  to  have  been  carried  on  by  the  com- 
missioners of  sewers.  These  men  were  appointees  of  the  Crown,  and 
were  given  very  large  powers  in  determining  what  drainage  was 
necessary  and  the  manner  of  executing  it.  Statutes  were  from  time 
to  time  passed  to  govern  their  acts,  and  they  were  in  most  cases  given 
power  to  act  in  their  discretion ;  but  that  discretion  when  given  must 
be  legally  exercised.  They  had  no  absolute  power,  but  were  obliged 
to  proceed  according  to  fixed  rules  of  law;^  and,  if  the  statute  re- 
quiring a  local  authority  to  drain  its  district  provided  a  remedy  for 
breach  of  the  duty,  such  remedy  was  exclusive,  and  a  private  indi- 

*  All  the  powers  given  to  the  commisr  the  realm.     Newcastle  v.  Clark,  2  J.  B. 

sioners  of  sewers  were,  before  the  crea-  Moore.  666,  8  Taunt.  602,  20  Revised 

tion  of  the  commission,  vested  in  the  Rep.  683. 

Crown  as  far  as  these  powers  are  inci-  'Hetiey    v.    Boyer,    2     Bulstr.     197; 

dent  to,  and  necessary  to  the  defense  of,  Rooke's  Case,  5  Coke,  100. 
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vidual  could  not  require  the  commissioners  to  proceed  to  act  by  man- 
damns;^  nor  oould  he  maintain  an  action  for  injuries  inflicted  upon 
him  by  such  failure.*  The  territorial  jurisdiction  of  the  commis- 
sioners depended  upon  the  terms  of  the  statute;'  and  they  had  no 
such  property  in  works  constructed  by  them  in  navigable  waters  as 
would  entitle  them  to  maintain  trespass  against  harbor  commissioners 
for  destroying  the  works.®  But  commissioners  must  act  for  the  pub- 
lic goody  and  proceedings  taken  by  them  with  a  view  to  private  bene- 
fit would  be  void.^ 

In  this  country  proceedings  for  the  drainage  of  land  and  the  meth- 
iyds  by  which  they  were  instituted  have  been  of  various  kinds.  Drain- 
age is  so  far  a  necessity  that  the  courts  will  not  interfere  to  restrain 
the  sale  of  a  portion  of  a  tract  of  land  dedicated  to  public  use  for 
the  purpose  of  raising  funds  to  drain  the  remainder.®  But  the  right 
of  drainage  is  not  paramount  to  other  public  rights ;  and,  therefore, 
merely  conferring  authority  on  a  municipal  corporation  to  drain  will 
not  authorize  it  to  do  so  in  such  a  manner  as  to  destroy  the  navigabil- 
ity of  a  water  course.®  The  primary  object  of  drainage  is  for  the 
benefit  of  public  health ;  and,  therefore,  if  the  object  may  be  best  ef- 
fectuated by  flooding  marshes  rather  than  to  attempt  to  drain  them, 


^Peebles  t.  0»waldticistle  [1897]  1 
Q.  B.  «25,  66  L.  J.  Q.  B.  N.  S.  392,  76 
U  T.  N.  S.  315,  61  J.  P.  308,  46  Week. 
Rrp.  454. 

^RohinJton  T.  Workington  [1897]  1  Q. 
B.  619,  66  L.  J.  Q.  B.  N.  S.  388,  75  L.  T. 
X.  8.  674,  61  J.  P.  164,  45  Week.  Rep. 
453. 

*The  oommissioners  of  sewers  have  no 
power  to  create  and  cause  to  be  main- 
tained new  riverB  which  did  not  exist 
at  the  time  of  Magna  Charta.  Isle  of 
Eiff'a  Ca9r,  10  Coke.  141. 

The  eommissionerfi  of  sewers  have  ju- 
risdiction over  a  sewer  communicating 
with  a  navigable  stream,  or  with  the 
^ea  above  the  point  where  the  tide  ebbs 
and  flow^,  if  the  place  over  which  the 
jnriMliction  in  exercised  be  or  be  not 
likelv  to  be  benefited  by  it.  Vore  v. 
r,ra^,  2  T.  R.  366. 

The  effect  of  stat.  3  James  I.,  chap. 
14.  which  subjecta  all  sewers  within 
2  mile^  of  London  to  the  jurisdiction  of 
the  oommiH^ion  of  sewers,  amounts  to  a 
l«inslative  construction  of  stat.  23  Hen. 
VIII..  creating  the  commission  of  sewers 
by  itii  rf^ital  that  **no  stream  or  sew- 
fn^  arc  within  the  statute  of  Henry  viii., 
vnlesff  thf*  name  are  navigable:"  and 
the    only    streams    within    the 


jurisdiction  of  the  commission  of  sewers 
are  navigable  streams  and  all  streams 
within  2  miles  of  London.  Yeaw  v.  Hol- 
land, 2  W.  Bl.  717. 

^Newcastle  v.  Clark,  2  J.  B.  Moore, 
666,  8  Taunt.  602,  20  Revised  Rep.  683. 

*The  commissioners  of  sewers  cannot 
make  an  assessment  for  the  erection  of 
a  tumbling  buoy  in  a  navigable  river  for 
the  purpose  of  preventing  any  inconven- 
ience from  a  lock  constructed  for  pri- 
vate benefit,  as  it  is  their  duty  to  re- 
move the  lock  if  it  constitutes  a  nui- 
sance.   Queen  v.  Westhanif  10  Mod.  169. 

■  An  injunction  will  not  be  granted  to 
restrain  the  sale  of  a  portion  of  land 
dedicated  for  public  purposes  to  raise 
funds  for  the  drainage  of  the  remainder 
of  the  tract  in  favor  of  the  representa- 
tives of  the  grantor  on  the  ground  that 
the  trust  did  not  authorize  a  sale  of  the 
property  for  private  uses,  but  the  former 
owners  will  be  left  to  assert  their  claims 
to  a  reverter  because  of  misapplication 
of  the  property  in  an  action  at  law  to 
recover  defendant's  possession.  Van 
NeM  V.  United  States,  2  Cranch  C.  C. 
376:  Fed.  Caa.  No.  16,868. 

•Peck  V.  Michigan  City,  149  Ind.  670, 
49  N.  E.  800. 
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that  may  be  done.^®  The  state  may  undertake  the  work  of  draining 
swamp  lands,  so  that,  when  the  work  shall  be  completed,  the  title  to 
the  land  acquired  in  its  performance  shall  be  in  the  state.^^  Pro- 
ceedings for  the  construction  of  sewers  in  municipal  corporations  aro 
usually  instituted  by  ordinances  or  resolution  of  the  common  coun- 
cil ;  and,  for  the  drainage  of  rural  districts,  the  proceedings  may  be 
instituted  by  petition  of  the  landowner  interested,  or  by  the  organiza- 
tion  of  drainage  districts ;  or  highway  commissioners  and  other  local 
oflBcers  may  be  given  authority  over  drainage  proceedings.^*     To 


^  Since  public  interest  of  a  local  char- 
acter may  be  affected  by  the  drainage  of 
wet  lands,  the  raising  of  water  over 
low  and  marshy  places  near  the  shores 
of  an  inland  lake  by  the  construction  of 
a  dam  to  raise  the  level  of  the  lake  may 
be  in  the  interest  of  public  health  and 
paid  for  by  special  assessments  upon 
benefited  property.  McOee  v.  Hennepin 
County,  84  Minn.  472,  88  N.  W.  6. 

"Re  8ican,  36  Hun,  626. 

"The  legislative  power  to  drain 
swamps  may  be  exercised  through  the 
intervention  of  a  company  created  for 
that  purpose.  Re  New  Orleans  Drain- 
ing Co.  11  La.  Ann.  338. 

Highway  commissioners,  exercising 
the  special  and  added  authority  of 
drainage  commissioners,  do  so,  in  con- 
templation of  the  law  authorizing  it, 
not  as  highway  commissioners,  but  as  a 
body  of  men  to  whom  are  delegated  the 
power  and  authority  of  commissioners 
of  the  drainage  districts  organized  by 
and  under  the  statute.  People  ex  rel, 
TTardif  v.  Diat.  No.  1,  Drainage  Comrs. 
143  111.  417,  32  N.  E.  688. 

The  right  of  highway  commissioners 
in  each  town  in  the  several  counties 
adopting  township  oiiganization  to  be  a 
corporate  body  as  drainage  commission- 
ers, under  the  drainage  laws  giving  them 
that  right,  is  a  franchise.  People  v. 
07/a»r,  128  HI.  20,  21  N.  E.  211,  Re- 
versing 29  111.  App.  239. 

A  provision  in  the  drainage  law  of 
Illinois  making  the  commissioners  of 
highways  of  a  town  also  the  drainage 
commissioners  thereof  is  not  invalid  as 
an  assumption  of  an  appointing  power 
which  the  legislature  does  not  possess, 
but  is  the  imposing  by  law  of  new 
duties,  merely  statutory,  upon  officers 
already  chosen,  and  is  by  no  means  the 
appointment  or  selection  of  such  officers 
by  the  legislative  department.  Kilgour 
y\  Drainage  Comrs.  Ill  lU.  342. 

A  drainage  act  is  not  unconstitutional 


as  violating  the  constitutional  provision 
prohibiting  the  legislature  from  appoint- 
mg  or  electing  any  person  to  an  office 
because  it  provides  that  the  county  com- 
missioners shall  be  the  drainage  com- 
missioners of  their  respective  counties. 
No  new  office  is  created,  but  new  duties 
are  added  to  an  office  already  created 
and  whose  officers  are  elected  by  the  peo- 
ple, and,  being  the  corpoiate  authorities 
before  the  passage  of  that  act.  the  addi- 
tion of  new  duties,  and  declaring  that, 
as  to  such  duties,  such  corporation  shall 
be  known  by  a  different  name,  do  not 
change  the  constituents  thereof.  OirmerH 
of  TAMids  V.  People,  113  111.  296. 

Under  a  provision  in  the  Constitu- 
tion authorizing  the  general  assembly  to 
pass  laws  permitting  the  owners*  of 
lands  to  construct  drains,  etc.,  for  agri- 
cultural, sanitary,  or  mining  purposes, 
across  the  lands  of  others,  and  to  pro- 
vide for  the  organization  of  drainag«* 
districts,  and  to  vest  the  corporate  au- 
thorities thereof  with  power  to  construct 
and  maintain  drains,  etc.,  by  special  as- 
sessments upon  the  property  benefited 
thereby,  the  general  assembly  may  p«s-« 
a  law  making  the  corporate  authorities 
of  cities  and  villages  the  drainage  com- 
missioners thereof  with  power  to  deter- 
mine what  portion  of  the  lands  within 
such  cities  or  villages  shall  be  drained, 
which  portion,  when  so  determined, 
thereby  becomes  a  drainage  district,  and 
vesting  in  such  corporate  authorities  the 
power  to  construct  and  maintain  such 
drains  and  pumping  works  as  are  neces- 
sary for  the  purpose  of  draining  the 
lands  in  such  district,  and  to  levy  spe- 
cial assessments  for  the  coet  thereof 
upon  the  lands  benefited  thereby.  Hyde 
Pari'  V.  Spencer,  118  111.  446,  8  N.  E. 
846. 

Although  the  Constitution  providinir 
that  the  legislature  may  vest  cities, 
towns,  and  villages  \rith  the  power  to 
make  local  improvements  by  special  a9- 
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make  the  proceedings  lawful,  not  only  must  the  stAtutory  require- 
ments be  complied  with,  but  the  constitutional  rights  of  the  citizens 
must  be  observed.  But  a  single  statute  may  provide  for  the  construc- 
tion, reparation,  and  perfection  of  drains,  ditches,  and  levees,  since 
they  are  all  parts  of  one  system  of  improvement.^^  The  basis  upon 
which  drainage  rests  is  that  it  shall  be  for  public  utility,  and  that 
question  is  for  the  jury  to  determine ;  and  the  court  cannot  interfere 
with  its  conclusion  unless  there  are  no  facts  to  support  it^^  Although 
the  power  to  drain  has  been  conferred  upon  highway  commissioners, 
a  private  citizen  cannot  enforce  the  performance  of  the  act  so  as  to 
famish  drainage  to  his  land  to  a  greater  extent  than  existed  in  a 
state  of  nature ;  all  that  he  can  ask  is  that  his  lands  be  not  flowed  to 
a  greater  extent  than  existed  before."** 

197.  Dellnitions. —  The  words  which  are  used  to  describe  the  various 
kinds  of  drains  have  unaergone  some  change  by  the  lapse  of  time. 
Originally  it  seems  that  the  distinction  between  a  sewer  and  gutter 
or  drain  was  that  the  sewer  was  constructed  by  and  under  the  con- 
trol of  the  public,  which  the  public  generally  had  a  right  to  use,  while 
the  latter  was  a  private  means  of  disposing  of  surplus  water."  In 
Weiniore  v.  Fiske?  it  is  said :  Formerly  the  word  "sewer"  was  used 
for  a  fresh-water  trench,  compassed  in  on  both  sides  with  a  bank;  a 
<mall  current  or  little  river.  So,  the  statute  25  Hen.  VIII.  chap.  5., 
Concerning  commissioners  of  sewers,  was  to  remedy  damage  from 
the  ''flowing  surges  and  course  of  the  sea  in  and  upon  marsh 
grounds ;"  also  land  waters  and  springs  upon  meadows,  and  other  wa- 
ter oourses.  More  recently,  however,  and  probably  from  the  appro- 
priation of  the  word,  in  acts  and  ordinances,  to  the  conunon  conduits 
of  liquid  filth,  it  is  usually  associated  with  such  a  use.  Thus,  Webster 
defines  "sewers :"  "A  drain  or  passage  to  convey  oflF  water  and  filth 
underground."  For  "drain"  he  gives:  "A  water  course;  a  sewer." 
Kent  speaks  of  the  right  of  drainage  '  as  a  "right  to  convey  water  in 
pipes  through  or  over  the  estate  of  another."    In  Goldthwait  v.  East 

fWMfiiefits  of  the  cost  upon  property  ben-  and  a  gutt^  is  a  straight,  private  run- 

efited  does  not  mention  counties,  an  act  ning  water.    Callis',  Sewers,  SO. 

of  the  legislature  authorizing  oounties  So,  the  statute  of  23  Hen.  viu.,  which 

to  construct  drains  by  levying  tlie  cost  was   passed   for   reciamation   of   marsh 

upon  lands  benefited  is  not  void  as  vio-  lands,  and  which  provided  for  a  system 

latire  of    the    Constitution.     Darsi  ▼.  of  drainage,  did  not  provide  for  a  sys- 

Oriffin,  31  Neb.  668,  48  N.  W.  810.  tem  of  sewers  in  the  modem  sense  in 

^Blake  ▼.  People,  109  111.  504.  which  the  word  "sewers"  is  used.    Bish- 

^Ziqier  t.  Menges,  121  Ind.  99,  16  Am.  op  v.  Tripp,  16  R.  T.  198,  14  Atl.  79. 

St  Rep.  357,  22  N.  E.  782.  M5  R.  I.  354,  5  Atl.  375,  10  Atl.  627, 

'^Johnson  r.  Rea,  12  111.  App.  331.  629. 

'  A  sewer  is  a  common  public  stream,  *  3  Com.  *436. 
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Bridgewater^  the  court  says:  "The  words  *ditch'  and  'drain'  have 
no  technical  or  exact  meaning.  They  both  may  mean  a  hollow  space 
in  the  groimd,  natural  or  artificial,  where  water  is  collected  or  passes 
off."  So,  in  Queen  v.  Godmanchester  Local  Bd.  of  Health  ^  a  dis- 
tinction is  made  between  a  drain  and  a  sewer,  but  the  distinction  is 
based  upon  a  statute.  In  modem  usage  sewers  are  covered  or  closed 
water  ways,  usually  for  the  conveyance  of  refuse  as  well  as  water,  and 
ditches  are  drains  which  are  or  may  be  open,  and  so  arranged  as  to 
take  surface  water;*  although  the  word  "drain"  may  be  broad 
enough  to  include  sewers.'^  The  word  "gutter,"  in  modem  usage,  so 
far  as  it  is  applied  to  drainage  matters,  is  usually  confined  to  paved 
channels  for  carrying  water  along  the  sides  of  streets.®  A  culvert  is 
an  arched  and  covered  drain  running  across  and  under  the  road  to 
carry  the  water  across  from  one  side  of  the  road  to  the  other.* 

198.  Institution  of  proceedings  by  petition  of  landowner. — The  needs 
of  a  particular  section  of  country  for  drainage  are  better  known  to 
those  living  in  or  about  it  than  they  can  possibly  be  to  a  person  living 
at  a  distance ;  therefore,  it  is  just  that  they  should  be  allowed  to  take 
the  initiative  if  proceedings  for  such  drainage  are  necessary.  The 
simplest  way  of  instituting  such  a  proceeding  is  a  petition,  signed  by 
a  majority  of  the  property  owners  interested  within  the  district^  ask- 
ing permission  to  take  the  proper  steps  to  effect  the  drainage.^  The 
number  of  persons  who  must  sign  the  petition  will  depend  upon  the 
provision  of  the  statute.  If  it  requires  a  signature  by  the  greater 
part  of  the  residents  "in  interest,"  the  signature  must  be  by  the  pro- 
prietors having  the  greatest  interest  in  value,  and  not  merely  by  those 

•5  Gray,  61.  Ushing  the  rule  that  the  police  power 

•  6  Best  k  S.  886,  34  L.  J.  Q.  B.  N.  S.  of  the  state,  by  virtue  of  which  public 

13,  11  Jur.  N.  S.  63,  13  Week.  Rep.  155.  improvements  by  special  assessment  arc 

*8tate  ew  rel.  State  Bd.  of  Health  v.  made,    includes   the    sidewalk,   but   ex- 

Jersey  City,  55  N.  J.  Eq.  116,  35  Atl.  eludes  the  street,  although  the  gutters 

835.  may  be  necessary  to  carry  off  the  filtli 

A  structure  under  ground,  construct-  from   the   streets.      Wilson  v.   Chilcott, 

ed  by  a  city,  not  only  to  carry  off  the  12  Colo.  600,  21  Pac.  901. 

sewage  from  the  streets  and  houses,  but  ^Kowalka  v.  St.  Joseph^  73  Mich.  322, 

also  to  divert  the  water  of  a  brook,  is  41   N.  W.  416. 

a  common  sewer  within  the  meaning  of  A  covered  drain  which  runs  along  the 

a   statute   authorizing   the  city   to  lay  side  or  outer  edge  of  a  street  where  it 

out  common   sewers.     Bennett  v.   New  serves  the  purpose  of  a  gutter  is  not  a 

Bedford,  110  Mass.  433.  culvert,  although  it  forms  part  of  the 

^Charleston  ▼.  Johnston,  170  111.  336,  sidewalk.     Ibid. 

48  N.  £.  085.  ^A  constitutional  clause  authorizing 

■  Gutters  are  a  part  of  the^  street  the  passing  of  laws  permitting  the  own- 
rather  than  the  sidewalk,  tlie  construe-  ers  or  occupants  of  lands  to  construct 
tion  of  which  by  special  assessment  is  drains  or  ditches  for  agricultural  or  san- 
in  violation  of  the  constitutional  pro-  itary  purposes  across  the  lands  of  others 
vision  requiring  uniformity  of  taxation,  implies  that  the  community  whose  prop- 
under  the  doctrine  of  stare  decisis  estab-  erty  is  to  be  taxed  may  have  the  right 
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having  the  greatest  territorial  area.^    Or  the  requirement  may  be  of 
a  majority  of  the  persons  residing  in  the  district  without  regard  to 
their  property  interest.*     The  statute  may  also  designate  the  num- 
ber who  must  sign  the  petition.*     The  filing  of  the  petition  as  re- 
quired by  statute  is  jurisdictional,  and  no  proceeding  can  be  had  until 
that  requirement  is  complied  with.*     If  the  petition  is  required  by 
the  statute  to  be  filed  by  landowners,  the  fact  that  the  petitioners  are 
landowners  must  appear  to  make  the  proceeding  valid.®    And,  in  case 
the  petition  is  to  be  signed  by  owners,  it  is  not  sufficient  if  signed  by 
a  mere  tenant  at  will  ;^  nor  by  a  lessee  with  option  to  purchase.*'    The 
fact  that  the  proceedings  are  to  be  instituted  by  persons  interested 
will  not  defeat  them  on  the  ground  that  they  are  not  for  the  public 
lienefity  where  they  cannot  be  carried  on  unless  they  are  found  to  be 
for  the  public  interest*    The  place  where  the  petitioners  reside  with- 

of  elecCiott  in  the  matter,  and  a  law  au-  though  it  does  not  find  expressly  that 

tborizing  a  drainage  system  and  the  im-  the  petitioners  are  owners  of  land  which 

position  of  a  special  tax  or  special  as-  will  be  benefited  by  the  ditch,  when  that 

^eaoDents  therefor,  without  any  previ-  fact  may  be  gathered  from  the  petition, 

ous  Tote  of  the  persons  affected  there-  and  is  not  made  jurisdictional  by  the 

by,     is     unconstitutional.     Updike     ▼.  statute.     Dakota  County  y.  Cheney,  22 

Wright,  81   ni.  49.  Neb.  437,  35  N.  W.  211. 

'Henry  t.  Thomas,  119  Mass.  683.  ^Osgoode  Ttop,  v.  York,  24  Can.  S.  C. 

•Patterson  ▼.  Baumer,  43  Iowa,  477.  282. 

*Ia   Michigan    a   township-drain   tax  *McKillop   Twp,  t.   Logan    Ticp.    29 

is  illegal  and  void  where  it  does  not  ap-  Can.  S.  C.  702. 

ptar  &Mt  five  freeholders  residing  in  the  *Ro88  y.  Davis,  97  Ind.  79. 

township   presented  a  petition    for    its  But  a  drainage  act  is  unconstituticm- 

construetion    as    required    by    statute,  al,  as  permitting  the  taking  of  private 

Frost  T.   Leatherman,  55  Mich.   33,  20  property  for  private  purposes,  where  it 

X.  W.  705.  allows  condemnation  of  land  for  a  ditch* 

However,  a  statutory  provision  that  or  drain  upon  the  petition   of  two  or 

the  petition  to  establish  a  drain  must  more  landowners  if  it  is  found  that  the 

be  signed  by  not  less  than  five  freehold-  construction  of  the  ditch   will  be  oon- 

ers  of  the  township    or    townships    in  ducivc  to  the  general    welfare    of  the 

which  the  drain  or  lands  to  be  drained  landowners   so   petitioning.     Niokey   v. 

thereby   may   be  situated   does  not   re-  Steams  Ranchos  Co,   126  Cal.   150,  58 

quire  the  signatures  of  five  freeholders  Pac.  459. 

of  each  township.     Brady  v.  Haytcard,  The  trial  court  held  in  a  case  reversed 

114  Mich.  326,  72  K.  W.  233.  in  49  L.  R.  A.  781,  that  the  right  of  emi- 

*State  ex  rel.  Utick  v.  Polk  County,  nent  domain  for  drainage  purposes  for 

87  Minn.  325,  60  L.  R.  A.  161,  92  N.  W.  the  benefit  of  private  owners  of  agri- 

216:  Palmer  v.  Rich,  12  Mich.  414.  cultural  lands,  conferred  by  N.  Y.  Const. 

*When  it  sufficiently  appears  by  the  1894,  art.  1,  §  7,  may  be  exercised  by 
reeofd  of  the  county  board  in  a  drain  any  number  of  landowners  against  all 
ease  that  there  was  a  petition  signed  the  parties  affected  to  secure  the  drain- 
by  one  or  more  landowners  who  would  age  of  an  enlarged  area;  that  the  pro- 
be affected  by  the  proposed  ditch;  that  vision  that  general  laws  may  be  passed 
an  undertaking  was  signed  by  them,  as  permitting  the  owners  or  occupants  of 
required  by  the  statute,  that  the  pro-  agricultural  lands  to  construct  and 
posed  improvement  is  necessary  and  will  maintain,  for  the  drainage  thereof, 
be  conducive  to  the  convenience,  health,  necessary  drains,  ditches,  and  dikes 
sad  welfare  of  the  public;  and  that  the  upon  the  lands  of  others  under  proper 
Ktstutory  notice  has  been  given, — the  restrictions  upon  payment  of  just  com- 
bosrd    has    sufficient    jurisdiction,    al-  pensation  authorizes  the  passage  of  gen- 
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in  the  district  is  immaterial  if  the  proceedings  cannot  be  carried  on 
unless  it  is  foimd  that  they  will  be  for  the  benefit  of  the  entire  dis- 
trict.*^ If  the  legislature  docs  not  provide  that  a  rejection  of  one 
petition  shall  be  conclusive  of  the  necessity  of  the  drain  the  granting 
of  a  petition  cannot  be  defeated  by  pleading  a  former  adjudication 
upon  a  petition  for  the  establishment  of  the  same  drain.* ^  If,  in  re- 
sponse to  a  petition,  contracts  are  made  and  work  is  done  which 
proves  to  be  of  no  benefit  to  any  property,  so  that  no  assessment  can 
be  made,  the  contractors  can  hold  the  petitioners  who  institute  the 
proceedings  liable  for  the  value  of  their  work;  but  they  cannot  re- 
cover against  the  drainage  commissioners  or  nonpetitioning  land- 
owners.*^ 

199.  By  organization  of  drainage  district. —  In  some  states  the 
drainage  pro<3eedings  are  carried  on  by  drainage  districts,  which  are 
a  form  of  governmental  corporation  with  very  limited  powers.  Pro- 
vision is  made  for  the  organization  of  the  district,  and,  after  it  is 
once  organized,  its  oflScers  take  charge  of  the  collection  of  the  funds, 
and  perform  the  necessary  work.*  The  legislature  may  authorize  the 
organization  of  these  districts  to  take  charge  of  the  drainage  under 
its  police  power.*    A  district  carved  out  of  two  or  more  to^vns,  over 


eral  drainage  laws  which  would  permit 
the  drainage  of  more  or  less  extended 
area  upon  the  application  of  one  or  more 
persons  and  without  the  consent  of 
others,  but  at  the  expense  of  all  who 
may  be  affected  thereby.  Be  Tuthilly  50 
N.  Y.  Supp.  410. 

That  decision  would  have  done  away 
with  the  well -settled  rule  that  the  drain- 
age must  be  for  public  benefit  to  author- 
ize the  proceedings;  but  the  court,  on 
appeal,  held  that  the  Constitution  con- 
templated that  the  expense  should  be 
borne  by  the  petitioner,  and  Judge  Gray 
went  further,  and  held  that  the  provi- 
sions for  the  drainage  of  private  prop- 
erty violated  the  provision  of  the  Fed- 
eral Constitution  against  depriving  a 
person  of  his  property  without  due  pro- 
cess of  law,  holding  that  drainage  for 
private  benefit  was  a  taking  of  private 
property  for  private  benefit. 

^*It  is  no  legal  ground  for  the  dis- 
missal of  ditch  proceedings  that  all  the 
land  of  the  petitioners  affected  by  it  is 
situate  within  a  comparatively  short 
distance  from  its  mouth  or  outlet,  leav- 
ing the  larger  proportion  of  its  length 
to  be  constructed  at  the  cost  of  persons 
opposed  to  its  establishment,  and  along 
I  he  line  of  which  is  an  old  ditch  suffi- 


cient to  drain  their  lands  if  repaired; 
as  the  question  as  to  whether  the  pro- 
posed ditch  is  more  comprehensive,  or 
embraces  or  affects  more  land,  than  is 
necessary  to  accomplish  the  drainage  in 
the  cheapest  and  best  manner,  is  one 
exclusively  for  the  viewers,  and  is  not 
reviewable  by  the  courts.  Bonfoy  v. 
Qoar,  140  Ind.  292,  39  N.  E.  56. 

^^Heiok  v.  Voight,  110  Ind.  279,  11  N. 
E.  306. 

"J/oore  V.  Barry,  30  S.  C.  630,  4  L- 
R.  A.  294,  9  8.  E.  689. 

^The  effect  of  an  amendment  to  the 
Illinois  Constitution  authorizing  the  cre- 
ation of  drainage  districts  and  the  levy 
of  special  assessments  for  the  construc- 
tion of  the  drainage  therein  is  to  invest 
drainage  districts  with  power  to  make 
local  improvements  by  special  assess- 
ments, which  prior  to  such  amendment 
was  confined  to  towns,  cities,  and  vil- 
lages; and  the  po\ver  of  the  legislature 
to  authorize  the  formation  of  sanitary 
districts,  and  to  invest  other  corporate 
authorities  with  power  to  levy  and  col- 
lect general  taxes  for  sanitary  purposes, 
is  unaffected  by  such  amendment.  Wil- 
son V.  Honitary  Dist.  133  111.  443,  27  N. 
E.  203. 

H)*Reil€y  v.  Kankakee  Valley  Draining 


Digitized  by  VjOOQIC 


I  IMl  DRAINAGE.  1006 

which  a  statutory  commission,  to  he  continued  by  elections,  is  con- 
stituted, with  power  to  repair,  v\H)rk,  and  grade  streets,  to  regulate  the 
width  and  grade  of  sidewalks,  the  manner  of  paving  streets,  and  con- 
structing sewers,  to  borrow  money,  appoint  superintendents  of  roads, 
establish  a  fire  department,  and  purchase  fire  apparatus  and  land  and 
engine  houses,  and  to  impose  taxes  to  carry  out  the  purposes  of  the 
act  constituting  them, — is  a  political  division,  and  not  a  mere  taxing 
district  of  narrower  bounds,  and  the  commission  is  invested  with  po- 
litical and  governmental  powers  and  functions ;  hence,  it  has  the  legal 
power  to  levy  an  assessment  for  sewers.^  The  legislature  may  pro- 
vide for  the  organization  of  the  district  itself,  and  not  commit  the 
initiative  of  the  proceedings  to  the  lando\vner8.*  A  drainage  dis- 
trict is  a  public  corporation,  and  may  be  created  by  special  law,  or 
by  mere  recognition  of  the  organization  by  the  legislature.'  To  make 
the  ilistrict  legal  it  must,  however,  be  for  a  public  purpose,  and  not 
merely  to  eflFect  drainage  for  private  benefit.*     Requiring  certain 

Oo.  32  Ind.   100 ;   WiUon    ▼.    Sanitary  elected  by  the  inhabitants  of  the  district 

fHJrt,  133  in.  443,  27  N.  E.  203.  nor  appointed  in  some  mode  to  which 

The     Ifgislature    of    California    has  they  had  given  their  assent.    Hesaler  ▼. 

IHMrer.   under  the  Constitution  of    the  Drainage  Comrs,  53  111.  105. 

•»tate«  to  authoriie  the  formation  of  dis-  'State,     Auryansen,      Proaeouior,     t. 

trietA   for   the    reclamation    of    swamp  Hackenaack    Improvement    Oommiaaion, 

laiidA   within   the  state,  irrespective  of  46  N.  J.  L.  113. 

the   «imiroe  from,   or   <^nnel    through,  *Blake  ▼.  People,  100  111.  504. 

which  the  title  to  the  lands  was  derived.  'People  v.  Iteelamaiion  Diat.  No.  108, 

Rtriam^ation  Diat.  No.  108  v.  Hagar,  6  53  Cal.  346;  Beolamaiion  Diat,  No,  124 

SawT.  567,  4  Fed.  .106;  People  v,  Hagar,  ▼.  Oray,  95  Cal.  601,  30  Pac.  779. 

52  CaL  171.  *Oifford  Drainage  Diat,  v.  Shroer,  145 

An  act  authorizing  the  creation  of  a  Ind.  572,  44  N.    B.    636;  State,  Kean, 

oarporation  for  the  purpose  of  construct-  Proaeoutor,  ▼.  Drigga  Drainage  Co,  45 

mg  drains  and  levees  for  the  public  ben-  N.  J.  L.  91. 

efit,  with  power  to  exercise  the  right  of  Merely  because  the  channel  of  a  san- 
iMDinent  domain,  and  taxation  for  that  itary  district,  when  constructed,  will  be 
pvrpow,  leaving  it  for  the  court  to  de-  capable  of  answering  the  purpose  of  nav- 
termine  in  each  particular  case  whether  igation,  and  the  driving  of  machinery 
the  levee  or  drain  in  that  case  is  for  does  not  imply  that  the  scheme  was  un- 
pobUe  use  or  benefit,  is  constitutional  dertaken  with  the  view  of  constructing 
and  valid.    Anderaon  v.  Kerna  Draining  a  navigable  waterway,  and  of  creating 
Co.  14  Ind.  199,  77  Am.  Dec.  63.  a  water  power,  as  well  as  that  of  pro- 
Bat  an  act  of  the  legislature  author-  moting  and  preserving  the  public  health 
uaag  the  drainage  of  wet  land  in  certain  by   furnishing   a   suitable   and   efficient 
towni^hips  of  a  county,  and  constituting  means  of  carrying  off  the  drainage  and 
eertain   persons   therein    named    a   cor-  sewage  of  the  district ;  and  that  a  stat- 
poratiofi  with  power  to  levy  a  tax,  un-  ute,  creating  such  district,  provides  for 
der  the   name  of  an  assessment,  upon  the  three  subjects  does  not  render  the 
the  laadis  therein  deemed  by  the  corpo-  creation  of  such  sanitary  district  uncon- 
rstion  to  be  benefited  by  the  proposed  stitutional  because  the  other  two  sub- 
improrement.   is    nnoonntitutional    and  jects  are  not  expressed  in  the  title,  since 
roid  as  being  contrary  to  the  constitu-  they  may  be  disregarded  without  affect- 
tknal    provi<«ions   prohibiting  the   levy-  ing  the  legality  of  the  drainage  district. 
h^g  of  a  local  tax  by  other  than  the  cor-  People  ex  rel.    Longeneoker  ▼.   Nelaon, 
porate      authorities — such      corporation  1.33  111.  565,  27  N.  E.  217. 
aoi   bfing   "otrrporate    authorities"    be-  A  statute  providing  that  any  number 
flMua  Ita  members  were  neither  directly  of  persons  not  less  than  three,  owners 
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facts  to  be  found  by  the  court  before  the  district  can  be  created  does 
not  impose  legislative  duties  upon  the  court,  or  destroy  the  validity 
of  the  law.  If  tlie  Constitution  does  not  require  the  officers  to  be 
elected  by  the  people,  they  may  be  appointed  by  the  legislature,  or 
under  its  direction.'^  A  charter  of  a  drainage  district  may  be  changed 
or  repealed  by  the  legislature  at  its  pleasure.®  Persons  who  will  be 
affected  by  the  organization  of  the  district  have  a  right  to  insist  that 
the  requirements  as  to  petition,  notice,  and  the  various  steps  neces- 
sary to  make  the  organization  legal  shall  be  complied  with.®  What 
shall  be  embraced  within  the  district,  so  long  as  the  rights  of  in- 
dividuals are  not  affected,  is  within  the  discretion  of  the  l^sla- 
ture;^°  and  one  district  may  be  organized  within  the  limits  of  an- 
other." The  right  to  trial  by  jury  does  not  extend  to  proceedings 
for  the  organization  of  drainage  districts;**    and  the  organization 

of  land  wet  and  liable  to  be  overflowed,  ^  A  statute  creating  a  corporation  in- 

may  organize  a  company  for  the  purpose  eluding  both  city  and  county,  and  in- 

of  draining  such  lands,  and  authorizing  vesting  it  with  power  to  secure  public 

the  assessment  of  benefits  along  the  line  health  by  means  of  sewers  and  channels 

of  the  drain,  and  permitting  the  com-  and  drains,  is  valid.    Wilson  v.  Sanitary 

pany,   upon   payment   of   compensation,  Dist.  133  111.  443,  27  N.  E.  203. 

to  appropriate  any  land,  stone,  timber,  The  general  assembly  has  the  power, 

gravel,  or  other  material  necessary  for  under  a  constitutional  clause  author iz- 

the  right  of  way  for  the  construction,  ing  the  formation  of  drainage  districts, 

maintenance,   or    improvement    of    the  to  provide  for  the  organization  of  such 

work  because  it  permits  an  entry  upon  districts    embracing    territory    already 

the  lands  and   construction    of    drains  within   the  boundary  of  a  pre-existing 

whenever  the  private  interest  of  the  cor-  municipal  corporation,  where  the  same 

poration  requires  it  without  reference  to  is  so  constituted  as  to  require  a  com- 

the  public  welfare, — is  an  infringement  bined  system    of    drainage.     People  ex 

of  the  right  of  private  property,  and  is  rel.  Scheuher  v.  Nihhe,  160  lU.  269,  37 

void.     Jenal  v.   Oreen  Island  Draining  N.  E.  217. 

Co.  12  Neb.  163,  10  N.  W.  547.  The  drainage  laws  of  Illinois  do  not 

^Huston  V.  Clark,  112  111.  344;  Otcn-  authorize    the    organization     into    one 

era  of  Lands  v.  People,  113  111.  296.  drainage    district    of    lands    so   related 

*8mith  V.  People,  140  111.  355,  29  N.  with  respect  to  drainage  as  to  require 

E.  676,  Affirming  39  111.  App.  238.  four   main   ditches   as    outlets   to   four 

*  A  landowner  may  object  to  the  con-  separate  areas  of  low  and  wet  land,  hav- 

sideration  of  a  petition  for  the  organ-  ing  divides  or  swells  of  higher  land  be- 

ization  of  a  drainage  district    by    the  tween  them,  each  ditch  having  a  differ- 

commissioners  upon  the  express  ground  ent  direction,  the  construction  of  which 

that  the  statutory  notice  had  not  been  necessarily  does  not  benefit  the  lands  of 

given  all  the  landowners    whose    lands  the  other  three  areas,  and  in  effect  being 

are  proposed  to  be  included  within  the  four  entirely  separate  and  independent 

boundary  of  the  district,  and  may  insist  drainage  districts  under  one  organiza- 

that  such  organization  shall  be  valid  as  tion, — especially  where  such  district  al<w> 

a    whole.     Banner  v.     Union    Drainage  includes  an  incorporated  village,  having 

Dist.  175  111.  575,  61  N.  E.  857.  by  law  independent  powers  of  its  own 

In  Indiana  it  has  been  held  that  it  is  in  respect  to  drainage,  also  much  land 

a  good  defense  to  an  action  by  a  ditoh-  needing  no  drainage,  and  that  will  not 

ing  company   to  collect  an   assessment  be  drained  by  any  of  the  proposed  sys- 

agninst  lands  for  benefits  conferred  by  terns.     Klinger  v.  People,   130  111.  500, 

a  drain  tliat  the  company  was  not  legal-  22  N.  E.  600,  Affirming  28  111.  App.  675. 

ly  organized,  and  is  not  a  corporation.  ^^People  ex  rel.   Miller  v.  Soott,   132 

Excelsior  Draining   Co,    ▼.    Brown,  47  111.  427,  23  N.  E.  1119. 

Ind.  19.  ^Mound  City  Land  d  Stock  Co,  v.  Mil- 
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of  the  district  cannot  be  oallaterally  attacked.**  The  remedy  pro- 
vided by  statute  for  questioning  the  legality  of  the  organization  must 
be  followed.^*  The  voting  power  of  the  district  may  be  based  on 
acreage,  rather  than  on  membership.*'  The  drainage  district,  being 
a  public  corporation,  is  not  liable  for  damages,  unless  expressly  made 
so;  and  the  remedy  of  the  individual  who  is  injured  is  to  restrain 
the  acts  of  the  oflRccrs,  and  not  to  attempt  to  recover  damages  from 
the  district,  unless  the  statute  gives  him  a  right  of  action.*®  The  dis- 
trict, being  a  public  corporation  and  authorized  to  levy  assessments 
only  for  the  construction  of  its  works,  is  within  a  constitutional  ex- 
emption of  state  property  from  taxation,  since  a  liability  to  taxation 
might  lead  to  a  sale  of  its  works  and  an  ultimate  destruction  of  the 
undertaking.*^  But  lands  outside  the  district,  which  are  used  as  an 
outlet  for  the  district  drains,  are  not  "public  grounds  used  exclusive- 
ly for  public  purposes,"  within  the  meaning  of  a  statute  exempting 
sQxsk  lands  from  taxation,  although  such  channel,  when  completed, 
will  become  a  navigable  stream  for  general  public  use.*® 

199a.  Xnclnsion  or  exclnnon  of  lands. —  Since  the  assessment  which 
will  be  laid  for  the  construction  of  the  drain  will  bear  in  some  pro- 
portion upon  everyone  who  is  included  within  the  district,  the  owner 
of  land  which  is  not  subject  to  assessment  has  a  right  to  insist  that 
his  property  shall  not  be  included.  The  question  of  who  may  or  may 
not  be  included  within  the  district  is  primarily  a  matter  for  the  legis- 
lature to  determine;*   and  the  general  principle  upon  which  the  legis- 

Itr,  170  Mo.  240,  60  L^  R.  A.  190,  70  8.  seesmcnt  upon  the  property  within  the 

W.  721.  same;  and,  therefore,  to  entitle  a  party 

^Tucker  ▼.  People,  156  HI.  108,  40  K.  to  a  judgment  against  a  drainage  dis- 
E.  451 ;  Marrell  t.  Union  Drainage  Diet,  trict,  it  must  appear  that  he  has  a  legal 
.Vo.  J,  118  III.  139,  8  N.  £.  675;  Beda-  claim,  not  only  against  the  commission- 
mation  Diet.  No,  124  ▼•  Oray,  95  Cal.  ers,  but  against  the  real  estate  of  the 
601,  30  Pae.  779;  Bioamp  Land  Diet,  district  as  well.  Badger  v.  Inlet  Drain- 
So.  ISO  ▼.  Silver,  98  Gal.  61,  32  Pae.  age  Diet,  141  111.  540,  31  N.  E.  170. 
•566.  ^'Reclamation  Diet.  No,  551  v.  Sacra- 

**  A  landowner  within  a  drainage  dis-  mento  County,   134   Cai.   477,  66   Pae. 

triet  eannot  resort  to  the  common-law  668. 

writ  of  certiorari  for  the  purpose  of  de-  "Sanitary   Diet.    v.    Martin,    173    HI 

teimining  the  legality  of  the  organiza-  243,  64  Am.  St.  Rep.  110,  60  N.  E.  201. 

UoD  o#  such  district^  especially  where,  The  fact  that  the  state  itself  might 

by  fltatuie,  a  complete  remedy  by  quo  have  constructed  a  drain  for  a  sanitary 

warranto  isjpnmded.    Lees  ▼.  Drainage  district  outside  the  limits  of  the  same, 

Comre.  125  IlL  47,  16  N.  B.  915,  Affirm-  instead  of  delegating  such  power  to  the 

iiqr  24  111.  App.  487.  sanitaiy  district,  does  not  make  it  the 

^Mound  City  Land  d  Stock  Co,  r,  Mih  proper^  of  the  state  or  exempt  it  from 

ler,  170  Mo.  240,  60  L.  R.  A.  190,  70  8.  taxation  in  the  absence  of  express  stat* 

W.  721.  utory  provisions  to  that  efTect.    Ibid. 

"SeU  ▼.  €heen€,  81  Fed.  555,  88  Fed.  ^Allman  v.  Lumsden,  48  111.  App.  17. 

129.  A  statute  providing  for  the  drainage 

A  judgment   against  a  drainage  dis-  of  lands  in  a  certain  county,  and  clearly 

tricC  can  only  be  satisfied  by  special  as-  indicating  the  nature  and  extent  of  such 
VoL.lL— Watkbs,  64. 


Digitized  by  VjOOQIC 


lood 


RIGHTS  BETWEEN  PUBLIC  AND  INDIVIDUAL.' 


[I  199a 


lature  should  act  is  that  the  owner  of  all  land  which  will  be  benefited 
by  the  improvement  shall  be  included,  and  all  others  excluded.  Land 
which  is  benefited  by  the  drains  of  one  district  may  be  added  to  it, 
although  it  lies  in  another  district*  If  the  owner  of  land  is  given 
a  day  in  court,  before  he  is  included  within  a  district,  he  is  not  de- 
prived of  his  property  without  due  process  of  law  by  being  included.'* 
The  land  may  not  only  be  included  at  the  time  of  the  organization  of 
the  district,  but  the  owner  may  be  included  in  the  district,  either  upon 
his  own  application,  or  by  taking  advantage  of  the  conditions  offere*! 
by  the  district* 

200.  In  what  tribunal  must  proceedings  be  instituted. — The  question 
of  what  body  shall  have  jurisdiction  over  the  proceedings  to  establish 
a  drain  is  for  the  legislature  to  determine.  Whether  the  petition 
must  be  presented  to  and  acted  upon  by  the  supervisors  of  the  coun- 
ty, or  the  road  commissioners,  or  a  judicial  tribunal,  is  within  the 
discretion  of  the  legislature.  The  acquisition  of  jurisdiction  lies 
at  the  foundation  of  the  proceeding,  and  no  valid  steps  can  be  taken 
unless  the  district  has  been  properly  constituted  by  a  tribunal  having 
the  authority  so  to  do.^     The  legislature  may  confer  the  authority 


drainage,  and  del^^ating  to  drainage 
commiaBioners  the  power  to  determine 
what  lands  shaU  be  drained  and  what 
lands  assessed  therefor,  is  not  invalid 
as  a  delegation  to  them  of  the  legis- 
lative power  of  creating  and  defining 
districts  for  drainage  purposes.  State 
ex  rel  Balteell  v.  Stewart,  74  Wis.  620, 
0  L.  R.  A.  394,  43  N.  W.  947. 

The  legislature  is  not  prevented  from 
granting  to  a  board  of  drainage  com- 
missioners by  a  special  act  lauthoritj  to 
exercise  the  police  power  of  the  state  for 
the  drainage  of  lands  of  a  county,  by  a 
constitutional  provision  prohibiting  it 
from  enacting  a  special  or  private  law 
granting  corporate  powers  or  privileges 
exoapt  to  cities.    Ibid. 

*Allman  v.  Lumsdetif  55  111.  App.  21*. 

*Mound  City  Lake  d  Stock  Co.  v.  Mil- 
ler,  170  Mo.  240,  60  L.  R.  A.  190,  70  8. 
W.  721. 

Property  owners  who  receive  notice 
and  have  an  opportunity  to  appear  and 
oflTer  evidence  and  have  a  trial  on  the 
question  whether  or  not  a  public  pur- 
pose is  to  be  subserved,  and  the  land 
benefited,  cannot  complain  of  a  proceed- 
ing for  the  creation  of  a  drainage  dis- 
trict as  lacking  due  process  of  law. 
Stone  V.  Little  Yellow  Drainage  Diat. 
(Wis.)  95  N.  W.  406. 


^Landowners  who  have  connected 
drains  on  their  lands  with  those  of  a 
drainage  district,  thereby  voluntarily 
applying  to  be  included  within  the  dis> 
triet,  cannot,  in  a  quo  warranto  pro- 
ceeding against  the  drainage  commis- 
sioners, be  heard  to  say  that  such  con- 
nection was  of  no  benefit  to  their  lands. 
People  em  rel.  Caldwell  v.  Wild  Cat 
Drainage  Diet.  181  lU.  177,  64  N.  K. 
923. 

Though  the  act  of  owners  of  land< 
lymg  outside  of  a  drainage  district 
in  connecting  their  lands  by  ditches 
with  the  ditches  of  the  district 
amounts  to  an  application  for  their 
lands  to  be  taken  into  the  district,  an* I 
the  commissioners  of  the  district  may 
make  an  order  annexing  such  lands,  still 
one  lando^vner,  by  making  a  diteli 
across  his  land  which  carries  water 
from  the  lands  of  a  third  person  to  the 
district  ditch,  cannot  thereby  give  the 
district  jurisdiction  over  the  lands  of 
such  third  person.  People  ew  rel.  PhU- 
lipa  V.  Drainage  Diat.  No.  5,  191  III.  «23, 
61  N.  E.  381. 

^  The  statutory  provision  that  the  col- 
lection of  assessments  shall  not  be  de- 
feated by  reason  of  any  defect  in  the 
proceedings  occurring  prior  to  the  judg- 
ment   confirming   and    establishing    Uie 
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upon  town  supervisors^  or  overseers  of  highways,*  or  upon  police 
juries.*  It  may  also  make  direct  provision  for  the  drainage  by  ai> 
pointing  the  commissioners  itself,  and  require  them  to  obtain  antlior- 
ity  from  the  voters  within  the  district  before  proceeding  with  the  un- 
<lertaking.^  The  tribunal  to  which  the  petition  is  presented  must 
lie  legally  organized  to  make  its  acts  valid.*  Under  a  statute  author- 
izing the  board  of  supervisors  to  appoint  drain  commissioners,  and 
to  supervise  their  action,  the  board  has  no  right  to  appoint  its  own 
loembers  as  drain  commissioners,  and  such  appointment,  as  well  as 
the  drain  tax  levied  by  such  commissioners,  is  void.® 

200a.  How  far  a  judicial  matter. —  The  establishment  of  drains  be- 
ing a  governmental  duty,  some  question  has  been  raised  as  to  the  right 
of  the  legislature  to  impose  the  duty  of  supervision  upon  the  courts. 
But  it  is  generally  held  that  such  course  is  proper  if  the  performance 
«»f  the  work  is  in  the  hands  of  the  political  officers,  and  the  only  duty 
imposed  upon  the  court  is  to  see  that  such  officers  are  properly  selected 
and  that  the  legal  rights  of  the  citizens  are  properly  guarded.  As  said 
ill  :^cott  V.  Brackett,^  a  drainage  act  does  not  impose  legislative  and 
executive  duties  upon  the  court  because  the  commissioners  upon  whom 
-uch  duties  are  imposed  are  appointed  by  the  court,  report  to  and  are 
liable  to  removal  by  the  court,  as  such  act  does  not  render  them  mere 
i^nts  of  the  court,  nor  impose  upon  it  the  duties  discharged  by  them, 
'•  as  to  render  the  act  unconstitutional  for  that  reason.* 

800b.  When  jurisdiction  is  acquired. —  The  filing  of  a  petition  for 


Dt,    but    that    fiLUch   judgment  the  construction  of  a  drain  upon  a  con- 

-hiU  be  conclusive  of  the  legality  there-  sideration  by  them  of  a  petition  there- 

'fi,  iff  not  applicable  to  the  proceedings  for  in  a  meeting  with  the  county  surr 

:hat     eonfer      jurisdiction.      Scott      v.  veyor  on  a  day  to  which  the  commis- 

Hroekeit,  89  Ind.  413.  sioners  had  not  adjourned,  and  when  a 

*8menicn  v.  Martin,  57  Wis.  364,  16  special  session  had  not  been  called ;  and 

.V.  W.  403.  the  special  assessments  for  the  ditch  are 

'iieery  t.   Police  Jury,    12   La.  Ann.  absolutely  void.     If  orris  v.  Merrell,  44 

554.  Neb.  423,  62  N.  W.  865. 

*  Commismoners  appointed  by  an  act  *Kinyon  v.  Duchene,  21  Mich.  498. 

ot  the  legislature  to  levy  special  taxes  '  80  Ind.  413. 

upon   lands   lying  in   a  desi^ated  dis-  ^Huston  v.  Clark,  112  III.  344. 

Uict  for  the  purpoj«e  of  drainnrre,  such  *That   the  court  determines   whether 

act  providing   that    the   same   shall    be  the  proposed  work  shall  be  undertaken, 

iubmitUd  to  a  vote  of  the  inhabitants  and  that  such  judicial  determination  is 

of  mdi  district,  and  that,  unless  adopt-  the  foundation  of  the  assessment  made 

ed,  it  aluJl  be  of  no  force,  if  the  act  is  by  the    commissioners    upon    the    land 

adopted  by  the  voters,  as  required,  may  benefited  by  a  drainage  system,  cannot 

be  r^iarded   as    corporate    authorities,  be  said  to  be  a  direct  exercise  by  the 

and  have  the  power,  under  the  Constitu-  court  of  the  power  of  taxation   which 

tioD.  to  assets  and  collect  taxes  for  the  will   render  void  the  act  providing?  for 

eo4t  of  such  drainage.     Lee  v.  Rugglea,  such  drainage  system  as  attempting  to 

•2  DL  427.  confer  such  power  upon  the  court,   liry- 

•Two  members  of  the  board  of  county  ant  ▼.  Bobbins,  70  Wis.  258,  35  N.  W. 

eommimioners  have  no  authority  to  order  646. 
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the  establishment  of  a  drain  brings  the  matter  before  the  proper  tri- 
bunal to  authorize  it  to  proceed  with  the  undertaking;^  and  a  with- 
drawal of  names  from  the  petition  after  it  has  been  filed,  or  a  re- 
monstrance by  the  petitioners,  although  proper  to  be  taken  into  con- 
sideration by  the  supervisors,  does  not  deprive  them  of  jurisdiction 
to  proceed,* — ^at  least  after  expense  has  been  incurred  on  the  faith 
of  the  petition.*  And  after  jurisdiction  of  the  proceedings  has  been 
acquired,  and  the  plan  completed  and  filed,  the  district  is  established, 
and  the  officers  then  have  jurisdiction  to  proceed  to  the  levying  of 
the  assessment.*  A  proceeding  imder  the  county  drain  law  to  deter- 
mine the  necessity  of  a  drain  and  to  assess  damages  is  void  where  it 
appears  that  a  person  not  appointed  as  a  commissioner  by  the  court 
acted  as  such,  although  the  person  who  served  was  the  one  the  court 
intended  to  appoint,  but  was  mistaken  as  to  his  name.*^  It  is  not  a 
ground  of  objection  to  commissioners  to  assess  for  drainage  as  being 
interested  that  they  are  only  shown  to  own  lands  not  far  from  the 
drainage  ditch  and  to  share  in  the  benefits  accruing  to  the  neighbor- 
hood from  increased  healthfulness ;  they  must  be  shown  to  own  land^ 
directly  and  certainly  benefited  by  the  drainage  alone.®  Unless  lim- 
ited by  statute,  the  construction  of  one  ditch  does  not  exhaust  the 
authority  of  the  officers  if  it  is  not  sufficient  to  accomplish  the  purpose 
for  which  they  were  appointed  '^  but  they  are  limited  strictly  to  the 
authority  conferred  by  the  statute,  and  an  express  grant  of  power 
to  them  will  be  an  exclusion  of  any  implied  power.®  If  the  facts 
necessary  to  render  the  drain  legal  are  not  found,  the  officers  lose 

^ButU  T.  Ifonotia  Ooiinty,  100  Iowa,  the  by-law,  in  reciting  that  a  majority 

74,  69  N.  W.  284.  petitioned,     waa     untrue.     Misener     v. 

^B&ibert  ▼.  Lovell,  02  Iowa,  507,  61  N.  Wainfleet  Twp.  46  U.  G.  Q.  B.  457. 

W.  197.  *Oarr  v.  Boone,  108  Ind.  241,  9  N.  E. 

But  in  a  Canadian  case  it  was  held  110. 
that  after  the  presentation  of  a  petition  ^Hennessy  ▼.  Douglas  County,  99  Wia. 
for  the  construction  of  a  drain  by  a  129,  74  N.  W.  983. 
majority  of  those  to  be  benefited  there-  *Benoh  ▼.  Otis,  25  Mich.  29. 
by,  and    after   surveys    and    estimates,  *8tate,  Shinkle,  Prosecutor,  ▼.  OUnton, 
followed  by  a  withdrawal  of  enough  of  39  N.  J.  L.  656. 
the  petitioners  to  bring  the  number  re-  ^Miller  ▼.  Weber,  1  Ohio  G.  G.  130. 
maining    below    a    majority,  a    by-law  *  Power  given  drainage  commissioners 
passed  by  the  council  after  it  had  al-  to  continue  a  main  ditch  for  the  drain- 
tered  the  original  plans,  reciting  that  a  age  of  swamp  lands  through  lands  ad- 
majority  of  dose  to  be  benefited  had  pe-  joining  the  swamp  if  necessary  does  not 
titioned,    and    providing    for    the    con-  permit    them    to    construct    a    ditch 
struction  of  the  woiic  according  to  the  through  the  swamp  to  a  pond  or  reaer- 
altered  plans,  should  De  quashed,  as  the  voir  used  for  a  water  supply,  and  then 
council  nad  no  power  to  authorize  the  lower  Uie  outlet  of  the  pond  so  as  to 
undertaking  of  any  work  other  than  that  drain  it  and  the  surrounding  swamp  to 
petitioned  for,  and,  a  sufficient  number  the  destruction  of  mill  sites  located  on 
ol  the  petitioners  having  withdrawn  to  it.    Belktiap  v.  Belknap,  2  Johns.  Gh. 
reduo»  the  number  below  the  majority,  463,  7  Am.  Dec.  64ft. 
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their  authority  to  proceed.*    The  authority  of  a  tribunal  which  has 
assumed  jurisdiction  cannot  be  collaterally  attacked  ^^ 

SOOe.  Coniliotiiis^  ftuthority.—  The  drainage  of  land  is  an  undertak- 
ing distinct  from  any  of  the  other  operations  of  government^  and  of- 
ficers chai^ged   "vritli    duties  with  respect  to  other  matters  have  no 
authority  over  drainage  unless  it  is  expressly  given  them  by  statute, 
except  so  far  as  the  drainage  may  be  necessary  to  the  performance 
of  the  work  -with  Tiehich  they  are  charged.     Thus,  highway  commis- 
ncmerSy  althougli  they  may  by  statute  be  given  authority  over  drain- 
age proceedin^^  have  no  such  authority  unless  it  is  expressly  granted, 
and  they  will  not  be  permitted  to  encroach  upon  the  proper  preroga- 
tives of  the  drainage  commissioners.^   And  county  commissioners  can- 
aoty  under  their  general  powers,  engage  in  drainage  improvements.' 
Mmiicipal  boundaries  need  not  be  recognized  in  creating  drainage 
districts  ;*  and  the  authority  of  one  municipal  subdivision  cannot  ob- 
ject that  the  officers  of  anotJier  are  given  authority  over  drainage  pro- 
ceedings which  -will  extend  within  the  limits  of  their  territory.*    But 
the  authorities  of  a  drainage  district  will  not  be  permitted  to  include 
other  territory  w^ithout  express  legislative  permission;"  and,  if  the 

H)€t1umi  ▼.  Seabrooke,  169  Ind.  629,  line  thereof  as  to  prevent  the  establish- 
es N.  E.  521.  ment  of  a  county  ditch  over  the  same 

^Keigwim     ▼.     M>rainag0    OcmtB,   116  line  where:  necessary  for  drainage  pur- 

OL  347,  5  K.  E.   675;   Perkins  r.  Hay-  poses  and  conducive  to    public   health, 

«w<  132  Ind.  95j  31  K.  E.  670.  convenience,  or  welfare.    Marsh  v.  Clark 

The  jariBdicUon  of  a.  ooort  of  general  County,  11  Ohio  Dec  Reprint,  290. 
jiutsdieUon  to  establish  a  public  drain  The  legislature  has  the  power  to  give 
partly  within  the  corporate  limits  of  a  the  circuit  court  jurisdiction  to  con- 
dty  cannot  be  collaterally  attacked  in  a  struct  drains  partly  within  a  city's  lim- 
prnPiuiHiiig  to  enforce  the  assessment  its,  notwithstanding  the  exclusive  juris- 
tevied  on  lands  mritbin  the  municipality  diction  of  cities  over  drainage  within 
for  the  eonstruction  of  the  ditch,  where  their  limits,  since  their  jurittiiction  is 
the  eourt^  having  exclusive  jurisdiction  subject  to  legislative  withdrawal  or 
of  the  drainage  proceedings  by  virtue  of  modification ;  and  furthermore,  the  mat- 
the  act  under  which  it  was  prosecuted,  ter  of  drainage  in  county  and  city  con- 
had  jurisdiction  of  the  cause  and  au-  jointly  is  a  new  subject-matter  previ- 
thority  to  determine  what  property  was  ously  unprovided  for.  Sauntman  v.  Ma»- 

■ubjeetto  asseesment,  although  its  judg-  toell,  154  Ind.  114,  64  N.  E.  397. 

■ftoit  establishing   the  ditch  within  the  As    to   the  authority    to    construct 

corporate  limits     might    be    erroneous,  drains    or    ditches,    or    change   water 

Stmie  69  rel.    Wiloox  r.  Jackson,   118  courses,  as  possessed  by  the  board  of 

lad.  563«  21  N.  K.  321.  supervisors   under   Iowa  Code   1873,    | 

HJontad  T.  Smith,  32  Mich.  429.  1207,  has  not  been  conferred  on  incor- 

*ifortm  T.  Tyler,  4  N.  D.  278,  26  L.  porated  towns,  and  as  its  exercise  is  not 

B.  A.  838,  60  N.  W.  392.  inimical    or    repugnant    to  any  of  the 

*ReHamaiian  Dist^  No.  108  r.  Hagar,  powers  granted  to  such  corporations,  it 

W  CaL  54»  4  Pac  945.  was  not  the  purpose  of  the  le^slature  to 

*^She  establishment    of    a    township  restrict  such  authority,  by  implication 

ditdi  by  the  tmstees  of  the  township,  or  otherwise,  to  that  portion  of  the  coun- 

fmther  action  in  reference  to  which  can-  ty  outside  of  their  limits.     Aldrioh   v. 

not  be  taken  by  them  of  their  own  voli-  Paine,  106  Iowa,  461,  76  N.  W.  812. 

tirni,  but    only    on    petition    presented  M  ndcrson  v.  Endicutt,  101  Ind.  639. 

therefor,  doM  not  give  them  such  a  con-  County  commissioners   have    no    au- 

tianing  and  exelusive  jurisdiction  of  the  thority  to  construct  a  ditch  beyond  the 
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extension  of  the  drain  into  another  township  is  authorized  by  statute 
upon  petition  signed  by  a  majority  of  the  owners  of  property  to  be 
benefited  thereby,  the  extension  cannot  be  made  in  the  absence  of  such 
petition.®  A  drain  may  extend  through  several  counties,  and  the 
court  of  one  of  them  may  be  given  jurisdiction  over  its  entire  length  ;^ 
but  commissioners  appointed  in  one  county  have  no  jurisdiction  over 
a  portion  of  the  system  located  in  another  county  which  is  in  fact  a 
separate  branch  distinct  from  the  main  ditch.®  Where  no  suitable 
outlet  for  a  sewer  can  be  foimd  in  the  town  making  the  same,  its  ex- 
tension into  an  adjoining  town  to  a  proper  outlet  cannot  be  regarded 
as  a  violation  of  a  statute  against  the  assessment  of  property  in  onc^ 
town  for  the  making  of  local  improvements  in  another  town.  Sucli 
extension  cannot  be  regarded  as  a  local  improvement  in  another 
town.®  If  the  drain  properly  extends  into  more  than  one  county  Uu^ 
court  having  jurisdiction  of  the  proceedings  may  levy  assessments 
upon  land  lying  in  the  other  county.^^  Where  the  statute  does  not 
authorize  the  extension  of  a  drainage  district  beyond  the  county  or 
municipal  boundaries  the  local  authorities  have  no  power  to  make- 
the  extension.  ^^  A  drainage  district  organized  under  the  drainage 
laws  of  Illinois  must  be  deemed  to  be  existing  and  located,  for  all 
purposes  of  jurisdiction,  in  every  part  of  its  territory ;  and  the  fact 
that  the  original  organization  of  the  district  was  effected  in  one  coun- 
ty, or  that  the  custodian  of  the  records  thereof  resides  in  that  county, 
will  not  affect  the  jurisdiction  of  the  courts  of  another  county  in 
which  the  boundaries  of  such  district  extend.*^ 

200d.  Frocedore. —  If  the  steps  necessary  to  acquire  jurisdiction 
have  been  properly  taken,  and  all  constitutional  and  statutory  right>i 
of  the  persons  to  be  affected  by  the  drainage  are  protected,  the  pro- 
boundaries  of  their  own  county,  in  tlie  in  accordance  with  a  provision  of  the 
absence  of  a  clear  and  unmistakable  drainage  law  under  which  the  ditch  is 
^ant  of  such  right  by  the  legislature,  established.  Crist  ▼.  State,  97  Iiid.  389 : 
and  jurisdiction  for  that  purpose  can-  Meranda  v.  Sjmrliny  100  Ind.  380;  Hud- 
not  be  conferred  by  the  mere  waiver  or  son  v.  Bunch,  116  Ind.  63,  18  N.  E.  390 : 
voluntary  entry  of  appearance  by  land-  Updergraff  v.  Palmer,  107  Ind.  181.  6 
owners  in  another  county.  Schamp  ▼.  N.  E.  353;  Hagar  v.  Reclamation  Di^t. 
Kennedy,  16  Ohio  C.  C.  604.  No.  JOS,  111  U.  S.  701,  28  L.  ed.  569,  4 

"Chatham  Ttop.  v.  Dover  Ttop,  12  Can.   Sup.  Ct.  Rep.  663. 
8.  C.  321.  ^Bondurani  ▼.  Armey,  162  Ind.  244, 

'^{{haw  ▼.  State,  97  Ind.  23.  63  N.  E.  169. 

The  fact  that  lands  affected  and  as-  *Shreve  ▼.  Oioero,  129  111.  226,  21  N. 
sessed  for  the  construction  of  a  ditch  lie  E.  816. 

in  two  or  more  counties  does  not  affect  ^Buchanan  T.  Rader,  97  Ind.  605. 
the  authority  and  duty  of  the  commis-  ^^Alger  v.  Slaght,  64  Mich.  589,  31  N. 
sioner  appointed  by  the  court  of  the  W.  531 ;  Huhhell  v.  Robertson,  65  Mich, 
county  where  the  proceedings  were  in-  538,  32  N.  W.  811;  Uohertson  v.  Baxter, 
stituted  to  construct  the  ditch  in  its  57  Mich.  127,  23  N.  W.  711. 
entirety,  and  assess  all  lands  affected,  ^^Mason  d  T.  Special  Drainage  Diet, 
whether  in  that  or  adjoining  counties,  r.  Ch^ffin,  134  111.  330,  25  N.  E.  996, 
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ceedings  cannot  be  defeated  for  mere  technical  errors  of  procedure.^ 
Even  the  fact  that  one  of  the  jurors  was  not  a  freeholder  is  not  avail- 
able where  the  person  raising  the  objection  was  present  at  the  hearing 
and  declared  himself  satisfied  with  the  panel.^  There  is  no  taking 
of  property  without  compensation,  nor  any  excess  of  the  taxing  power 
in  the  formation  of  a  drainage  district^  where  the  statute  requires 
that,  before  proceeding  to  assessment,  it  must  be  determined  that 
benefits  will  equal  the  cost  of  the  work.^  Under  a  statute  providing 
that,  on  filing  application  for  a  drain,  the  conmiissioners  shall  ex- 
amine ltd  route,  and  if,  on  survey,  they  find  the  drain  to  be  practica- 
ble, they  shall  within  ninety  days  make  their  first  order  of  determina- 
tion, the  ninety  days  date  from  the  survey.* 

201.  Heoesfity  must  be  shown  to  make  establislunent  legal. — Since 
drainage  proceedings  cannot  be  undertaken  unless  they  are  necessary 
io  the  public  welfare,  before  the  officers  can  proceed  to  act  upon  a 
jietition  for  the  establishment  of  a  drain  it  must  be  made  to  appear 
that  the  drain  is  necessary,  so  as  to  make  its  establishment  proper.^ 
Therefore,  if  the  object  of  the  proceedings  is  merely  to  drain  the 
farm  of  an  individual  to  render  it  more  valuable  to  him,  there  is  no 
authority  to  proceed.^  The  findings  conferring  the  jurisdiction  must 
appear  affirmatively  upon  the  face  of  the  proceedings.®  But  a  state- 
ment in  a  petition  for  the  establishment  of  a  ditch  that  its  construc- 
tion would  be  "conducive  to  the  public  health,  convenience,  and  wel- 
fare,'* would  be  "of  public  benefit  and  utility,^^  is  a  sufficient  "setting 
forth  of  the  necessity"  of  the  ditch  to  comply  with  the  statute  making 
rhat  a  requirement.*  Evidence  tending  to  show  that  a  drain  sought 
to  be  established  would,  among  other  things,  carry  off  water  from  the 
vicinity  of  a  public  schoolhouse  is  sufficient  to  support  a  finding  and 
judgment  of  the  court  that  the  ditch  would  improve  the  public  health 

^Dunning  v.  Totmahip  Drainage  Com-  of  public  utility,  not  alleging  or  proving 

0miMinoner,  44  Mich.  518,  7  N.  W.  239;  that  fact,  are,  nevertheless,  invalid  and 

Hodge  County  t.  Acorn,  61  Neb.  376,  85  illegal,  where  by  a  later  statute  in  ef- 

S,  W.  2U2.  feet  at  the  date  of  such  proceedings  and 

VlflrJb  T.  Teller,  50  Midi.  618,  16  N.  declared     to   be    in    addition    to    other 

W.  167.  draining  laws,  power  is  given  to  estab- 

*8tone  r.  Little  Yellow  Drainage  Dist.  lish  drains  ''when  the  same  shall  be  con- 

'Wis.)   96  K.  W.  405.  ducive  to  the  public  health,  convenience, 

*Flymn  Twp.  v.  Woolman  (Mich.)    10  or  welfare,  or  where  the  same  will  be  of 

Det.  L.  N.  274,  95  N.  W.  567.  public   benefit   or   utility."     Deianer  v. 

^Bmrk  r.  Ayen,  10  Hun,  17;  Riee  ▼.  Simpson,  72  Ind.  435. 

WMman,  5  (Miio  C.  C.  334;  Chaplin  v.  *  Anderson  v.  Kerns  Draining  Co.   14 

Wheatland  Highway  Comrs.  129  111.  651,  Ind.  199,  77  Am.  Dec.  63. 

22    N.    EL    484;    Caldwell   v.    Harrison  'Bass  ▼.  Elliott,  105  Ind.  517,  5  N.  E. 

.  Vp.  2  Ohio  C.  C.  10;  Miller  v.  Graham,  603:   State  ex  rel.   Witte  v.  Curtis,  86 

17  Ohio  St.  1.  Wis.  140,  56  N.  W.  475;  Hull  v.  Baird, 

Ditching  proceedings,  under  a  statute  73  Iowa,  528,  35  N.  VV.  613. 

not  Tequiriag  the  proposed  drain  to  be  *Corey  v.  Swagger,  74  Ind.  211. 


Digitized  by  VjOOQIC 


1014  RIGHTS  BETWEEN  PUBLIC  AND  INDIVIDUAL.  [§  201 

and  be  of  public  utility.*^  The  fact  that  an  owner's  land  is  not  noxious 
to  the  public  health,  or  that  the  same  will  not  be  promoted  by  drain- 
ing his  land,  does  not  make  a  statute  authorizing  the  organization  of 
a  company  to  construct  a  drain  for  the  public  benefit  through  his  land, 
and  to  assess  the  benefits  and  injuries  thereto,  void,  where  the  drain 
must  of  necessity  pass  through  his  land.*  In  Engle  v.  Defiance 
County'  it  was  held  that  the  joint  action,  under  the  Ohio  statutes, 
of  the  several  boards  of  commissioners  of  adjoining  counties  in  es 
tablishing  a  ditch  which  is  partly  located  in  each  of  their  respective 
counties  is  equivalent  to  a  finding  of  a  jury  as  to  the  necessity 
and  conduciveness  to  public  health,  convenience^  and  welfare, 
and  is  final.  A  finding  by  a  board  of  supervisors  in  an  order  estal> 
lishing  a  drainage  ditch  that  "all  the  requirements  of  the  law  have 
been  fully  complied  with,"  and  that  the  ditch  be  declared  established, 
necessarily  involves  a  determination  of  the  necessity  for  the  establish- 
ment of  the  ditch,  under  a  statute  providing  that  such  a  ditch  shall 
be  established  if  determined  by  the  board  to  be  conducive  to  the  pub- 
lic health  f  and,  if  such  finding  is  regarded  as  conclusive,  it  cannot 
be  attacked  unless  there  is  manifest  error.®  The  benefit  to  be  con- 
ferred, rather  than  the  length  of  the  ditch,  will  determine  the  ques- 
tion of  necessity.*®  The  drain  may  be  found  to  be  necessary  if  it 
will  benefit  a  highway.**  Absolute  necessity  need  not  be  found,  but 
it  w^ill  be  sufficient  if  the  drain  will  be  conducive  to  the  public  health, 
convenience,  or  welfare.**  The  opinion  of  witnesses  as  to  the  neces- 
sity of  the  ditch  is  not  admissible.** 

201a.  Also  to  uphold  assessment. —  If  a  legal  drain  cannot  be  estab- 
lished unless  the  necessity  for  it  appears,  an  assessment  cannot  be  en- 
forced unless  that  fact  appears.*  But  the  drainage  need  not  be  shown 
to  be  necessary  to  the  property  assessed  in  order  to  uphold  the  asseas- 

•Collina  v.  Rupe,  109  Ind.  340,  10  N.  "Jf «Zer  v.  Weher,  1  Ohio  C.  C.  130 : 

E.  01.  Blizzard  ▼.  Riley,  83  Ind.  300. 

•O'Reiley  v.  Kankakee  Valley  Drain-  ^Yost  v.  Conroy,  92  Ind.  464,  47  Am. 

ago  Go,  32  Ind.  169.  Rep.  156. 

'  25  Ohio  St.  425.  A  witness  who  has  stated  in  detail  the 

^Oliver  V.  Monona  County ^  117  Iowa,  number  of  acres    in    the    vicinity   of  a 

43,  90  N.  W.  510.  ditch,  and  who  has  given  its  size  and  lo- 

*Hul8e  V.   Coffland,  7   Ohio  Dec.   Re-  cation,  may  testify,  in  an  action  to  es- 

print,  611.  tablish  the  ditch,  as  to  how  many  acres 

^^Zimmerman  v.  Oanfield,  42  Ohio  St.  of  land  would  he  benefited  by  its  oon- 

463.  struction;    and  he  may  also    give    his 

^^  The  turnpike  road  of  a  corporation  opinion  as  to  what  effect  the  drainage  of 

is  a  public  highway  within  the  meaning  the  wet  land  would  have  upon  the  pub- 

of  a  provision  in  the  drainage  act  an-  lie  health  of  the  community,  although 

thorizing  the  establishment  of  drains  if  he  is  not  an  expert.    Bennett  v.  Afee^n, 

the  same  will  be  of  benefit  to  one  or  S3  Ind.  566,  43  Am.  Rep.  78. 

more  public  highways.    Neff  v.  Reed,  98  ^Tillman    v.    Kircher,    64    Ind.    104 ; 

Ind.  341.  Bate  v.  Sheets,  64  Ind.  209. 
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meat'  And,  if  the  drain  can  be  completed  and  confer  a  benefit  on 
the  property  assessed  without  the  necessity  of  exercising  the  power  of 
enunent  domain,  the  assessment  may  be  upheld  to  the  extent  of  the 
benefit  conferred.'  An  assessment  on  lands  for  the  construction  of  a 
ditch  is  Toid  where  the  same  was  made  pending  an  appeal  from  an 
order  of  the  county  commissioners  finding  the  proposed  ditch  of  pub- 
lic utility  and  establishing  the  same,  and  the  fact  that  subsequently 
the  appellate  court,  upon  a  trial  de  novo,  rendered  a  judgment  similar 
to  that  appealed  from,  does  not  reinstate  the  former  judgment  so  as 
to  rraider  the  proceedings  had  thereunder  valid.^ 

202.  Who  ii  to  detennine  necessity. —  The  question  of  the  necessity 
of  the  drain  is  to  be  determined  by  the  tribunal  to  which  it  has  been 
committed  by  the  legislature.  If  the  question  is  committed  to  the 
board  of  county  commissioners,  or  to  the  officers  of  the  drainage  dis- 
trict, either  decision  is  binding  on  all  parties,  and  cannot  be  reviewed 
by  the  courts  in  the  absence  of  fraud  on  their  part^  But  the  state- 
ment in  a  special  finding  in  a  ditch  proceeding  that  the  ditch  would 
benefit  the  public  health  is  a  statement  of  ultimate  fact,  and  not  a 
mere  conclusion  of  law,  since  there  is  no  standard  by  which  it  can  be 
determined,  as  a  pure  matter  of  law,  that  a  ditch  will  promote  the 
public  health ;  and  such  a  finding  is  sufficient  to  sustain  a  judgment 
establishing  the  ditch  and  the  assessment  of  land  specially  benefited 
by  its  construction  for  the  cost  thereof.^  A  general  drainage  act  which 

*  Neither   tlie  Coiutitutiaa  providing  the  preliminary  Question  as  to  whether 

dramage  for  agricultural  and  sanitary  a  ditch  or  drain  is  neoessair  or  will  be 

parpo!ie8«  nor  the  drainage  laws  of  lUi-   oonducive  to  the  public  hearth,  conveni- 

noK  require  that  the  benefits  the  lands  ence,  or  welfare,  and  whether  the  line 

ia  a  drainage  district  may  receiTe  by  described  is  the  best  route,  are  called  to 

reason  of  sudi  drainage  shall  be  for  agri-  the  exercise  of  political,  and  not  judi- 

cultural   or  sanitary    purposes    in    the  cial,  powers,  it  being  a  question  of  pub- 

neam  that    such    benefits    shall    consist  lie   policy,   and   not  of   private   rights. 

akme  in  improving  the  capacity  to  pro-   Zimmerman  v.  Oanfieldt  42  Ohio  St.  463. 

doee  agricultural  crops  or  the  efficiency       In  Fuller  v.  Haff,  4  Ohio  C.  D.  164, 

of  the  property  ffv  sanitary  uses.    They  it  is  said  that,  whether  a  ditch  will  be 

rpquire  that  the  districts  shall  be  or-  conducive  to  public  health,  etc,  is  to  be 

fcaaixed  for  those  purposes;  but  the  only  submitted  (under  the  Ohio  statutes)  to 

limitatioii  in  respect  to  benefits  is,  that  the    commissioners    or    trustees ;    and, 

the  drains,  etc,  shaU  be  constructed  and  while  the  courts  of  error  will  supervise 

maintained  by  "special  assessments  up-  if  the  records  disclose  affirmative^  that 

on  the  property  benefited  thereby.   Ool-  an  erroneous  construction  of  the  statute 

foM  BighuMjf  OamrB.  v.  East  Lake  Fork  has  been  followed,  courts  of  equity  will 

epeeial  DrtS^tage  Dittriet,  127  III.  581,  not,  ordinarily  at  least,  set  aside  their 

21  y.  E.  206.  conclusion  of  fact  upon  such  questions, 

'Hewum  t.  BehuUe^  166  Mo.  409,  66  nor  grant  the  right  to  tile  a  ditch  where 

$.  W.  163.  such  permission    has    been    refused    by 

^Meehan  t.  WUes,  93  Ind.  62.  to\t^8hip  trustees  merely    because    the 

^MarekaU  t.  04U,  77  Ind.  402 ;  Dodge  court  might  think  that  from  the  facts 

Comntff  T.  AeoMf  61  Neb.  376,  85  N.  W.  disclosed,  the  privilege  or  right  to  tile 

392 ;  (Jrigith  T.  Pence,  9  Kan.  App.  253,   ought  to  have  been  granted. 

59  Pae.  677;  Bow  t.  Smith,  9  Mod.  94.       ^Perkins  v.  Hofward,  124  Ind.  445,  24 

Goonty  eommiMioiierB,  in  determining  N.  E.  1038. 
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gives  to  a  board  of  oommissiouers  full  discretion  and  power  to  deter- 
mine the  necessity  for  the  drainage  of  any  particular  section  of  the 
state,  the  creation  and  organization  of  drainage  districts,  and  to  pro- 
vide ways  and  means  for  the  accomplishment  of  the  purpose,  is  void 
as  an  unconstitutional  delegation  to  executive  officers  of  solely  legis- 
lative powers.®  A  statute  giving  the  commissioners  the  final  power 
to  decide  the  necessity  for  the  drainage  within  their  own  district  doe^ 
not  deprive  a  taxpayer  of  his  property  without  due  process  of  law.* 
The  courts  have  no  power  to  enjoin  the  completion  of  a  drain  on  the 
theory  that  it  is  injurious  to  the  public  health,  such  power  being 
placed  exclusively  in  those  tribunals  established  by  law  for  the  sole 
purpose  of  determining  the  question  of  necessity  and  of  eminent  do- 
main.' The  landowner  has  no  right  to  have  the  questions  arising 
in  drainage  proceedings  submitted  to  a  jiiry.*  And  the  legislature 
may  also  provide  that  the  agreement  of  less  than  the  whole  number  of 
jurors  shall  be  sufficient.'^  A  decision  of  the  state  court  that  a  special 
statutory  proceeding  to  establish  a  drain  is  not  a  civil  suit  or  action 
is  not  binding  on  the  Federal  court  in  determining  whether  the  pro- 
ceeding is  a  civil  suit  in  law  or  equity  within  the  meaning  of  the  act 
relating  to  the  removal  of  causes.® 

.iVL  Establishment  of  sewebs. 

203.  Anthority  of  municipal  corporation. —  A  municipal  corpora- 
tion has  no  implied  authority  to  establish  and  construct  sewers  within 
its  limits.  It  is  not  one  of  the  functions  for  which  governmental 
powers  are  conferred  on  it.*  But,  since  drainage  is  a  matter  to  which 
the  state  may  give  its  attention,  it  may  delegate  the  power  to  the 
municipality,  and  generally  does  so,  either  by  the  municipal  charter, 
or  by  special  statutory  provisions.^  Municipal  corporations  may  be 
classified  with  respect  to  their  population,  and  particular  provisions 

'People  V.  Parka,  68  Col.  624;  Doane  'Thomas  v.  County  Oomrs.  6  Ohio  N. 

V.  Weil,  68  Cal.  334.  P.  453;  Eftiig  v.  County  Comra.  5  Ohio 

*8tate  ex  rel.  BaXtzell  v.  £f*wori,  74  N.  P.  471. 

Wis.  620,  6  L.  R.  A.  394,  43  N.  W.  947.  •ffc  Jarnecke  Ditoh,  69  Fed.  161. 

*8tcan  Creek  Twp.  ▼.  Brown  (Mich.)  'Sewers   erected   prior   to   legislative 

9  Det.  L.  N.  52,  90  N.  W.  38.  authorization  for  the  erection  of  sewers 

*L\peB  V.  Hand,  104  Ind.  603,  1  N.  E.  by   municipalities   are    private    drains, 

871,  4  N.  E.  160;  Rosa  v.  Davia,  97  Ind.  even  though  constructed  in  a  street,  or 

79;  Indianapolia  d  O.  Gravel  Road  Co,  though    subsequently    repaired    by    the 

V.  Christian,  93  Ind.  360;  Anderson  v.  municipality    under    legislative    grant. 

Caldwell,  91  Ind.  461,  46  Am.  Rep.  613;  Bangor  v.  LanMl,  61  Me.  621. 

Baltimore  d  0.  d  C,  R.  Co.  ▼.  Ketring,  'Re  Zhoroicski,  68  N.  Y.  88. 

122  Ind.  6,  23  N.  E.  627;  Mound  City  But  the  power  of  the  legislature  to 

Land  d  Stock  Co.  v.  Miller  (Mo.)  70  S.  regulate  the  construction  of  public  sew- 

W.  721 ;  Re  Bradley,  108  Iowa,  476,  79  crs  cannot  be  foreclosed  by  a  contract  of 

N.  W.  280.  a  municipal  corporation.    Re  Proteaiant 

Digitized  by  VjOOQIC 


iM3] 


DRAINAaE. 


1017 


as  to  sewers  may  be  made  applicable  to  each  class.'  A  constitutional 
provision  forbidding  the  passage  of  local  acts  for  the  drainage  of 
premises  does  not  apply  to  the  construction  of  sewers/  The  modes 
of  procedure  pointed  out  by  the  statute  must  be  followed,  so  that,  if 
the  construction  of  the  sewer  can  be  undertaken  only  upon  petition  of 
the  taxpayers,  no  valid  proceedings  can  be  taken  without  such  peti- 
tion.^ And,  if  the  sewer  can  be  constructed  only  when  it  is  necessary, 
the  municipal  authorities  cannot  proceed  unless  it  is  necessary.  But 
when  they  decide  that  the  sewer  ought  to  be  constructed,  and  pro- 
ceed with  the  work,  they  presumably  determine  that  the  necessity 
exists,  and  need  not  say  so  in  express  terms,  since  public  officers  will 
be  presumed  to  act  rightfully.*  The  decision  of  the  municipal  author- 
ities that  the  sewer  is  necessary  is  conclusive,  and  cannot  be  reviewed 
by  the  courts.'' 

203a.  Por  private  benefit. —  Drainage  is  for  the  good  of  the  public, 
and  not  for  the  benefit  of  private  individuals ;  therefore,  a  municipal 
corporation  has  no  authority  to  contract  to  construct  and  keep  in  re- 
pair a  drain  for  the  benefit  of  a  parcel  of  private  property.^     Such 


Ejn^capal  Fublio  School,  46  N.  Y.  17S, 
Rptier<9ing  5S  Barb.  161. 

An  act  of  the  legislature  vesting  the 
corporate  authorities  of  cities  and  vil- 
lages with  power  to  construct,  maintain, 
and  keep  in  repair  drains,  ditches,  le- 
vees, dykes,  and  pumping  works  for 
drainage  purposes,  and  to  levy  special 
■seessmenta  upon  the  property  benefited 
thereby  for  the  cost  thereof,  is  not  in 
eontrarention  of  any  of  the  provisions 
of  the  Illinois  Constitution.  McChesney 
T.  Hyde  Park  (111.)  28  N.  £.  1102. 

•Rutherford  ▼.  Reddens,  82  Mo.  388. 

But  a  i^ovision  in  a  system  of  legis- 
lation regulating  the  construction  of 
^wen,  requiring  action  by  the  munici- 
pality only  upon  the  presentation  of  a 
petition  of  the  taxpayers,  cannot  be  dis- 
pensed with  by  the  legislature  only  in 
Hties  having  a'  certain  specified  popula- 
iioo.  su^  l^slation  being  special  with- 
in the  meaning  of  the  Constitution. 
Fiaie^  Tyler,  Prosecutor,  v.  Plainfield, 
M  K.  J.  Lu  529,  24  Atl.  494. 

*8wikehard  r,  MieheU,  81  Hun,  825, 
29  N.  Y.  Sapp.  777,  30  N.  Y.  Supp.  1135. 

'But  petitionen  for  a  public  sewer 
eannot  eomplain  if  the  council  exceeds 
their  request  hj  extending  the  desired 
«*wer  onto  another  street,  as  their  indi- 
^idoal  liability  is  not  increased  thereby, 
and  some  latitude  must  necessarily  be 
alkmwl  public  officialB    in    doing    such 


work.  Re  Maple  Ave.  d  O.  Street  Sewer^ 
30  Pitts.  L.  J.  N.  8.  377. 

*Slate,  Van  Vorst,  Prosecutor,  v.  Jer- 
sey  City,  27  N.  J.  L.  493;  Miller  v.  An- 
heuser,  2  Mo.  App.  168. 

A  recommendation  by  the  board  of 
public  improvements  of  the  passage  by 
the  municipal  council  of  an  ordinance 
authorizing  the  construction  of  a  sewer 
is  equivalent  to  a  declaration  that  it  is 
necessary,  under  a  charter  authorizing 
the  construction  of  a  sewer  whenever 
such  board  shall  recommend  it  as  neces- 
sary. Sheehan  v.  Martin,  10  Mo.  App. 
285. 

'Be  Fowler,  63  N.  Y.  60. 

^Peru  V.  Oleason,  91  Ind.  566. 

A  contract  to  build  a  sewer  for  the 
exclusive  use  of  a  state  institution  lo- 
cated outside  the  corporate  limits,  in 
consideration  of  the  location  of  the  in- 
stitution at  that  place,  is  ultra  vires, 
and  cannot  be  enforced  against  the  mu- 
nicipal corporation  making  it.  Kanka- 
kee V.  Illinois  Eastern  Hospital,  66  111. 
App.  112. 

A  municipal  corporation  is  not  liable 
for  failure  to  carry  out  its  contract  with 
the  owners  of  certain  wet  and  swampy 
lands  inside  and  outside  the  corporate 
limits,  to  make  a  ditch  on  a  public  street 
within  tlie  city  limits  to  serve  as  an  out- 
let for  a  ditch  to  be  constructed  by  the 
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a  contract  cannot  be  made^  even  in  consideration  of  a  grant  of  a  right 
of  way  for  the  ditch.*  So,  the  municipality  has  no  authority  to  con- 
tract that  its  drain  shall  cause  no  injury  to  private  property.'  But 
the  presumption  is  that  a  municipal  corporation,  when  constructing 
a  sewer  in  its  corporate  capacity,  acts  for  a  public  purpose,  and  for 
the  benefit  of  the  community  at  large  or  the  people  generally  in  the 
locality  of  the  improvement,  and  not  merely  in  the  interest  of  a  par- 
ticular individual  who  may  petition  for  such  improvement,  and  who 
may  be  specially  benefited  thereby.* 

204.  Frooedore. —  There  is  less  reason  for  giving  the  taxpayer  the 
initiative  in  the  case  of  sewers  than  in  that  of  farm  drainage.  A 
sewer  in  a  particular  locality  is  usually  merely  a  part  of  a  general 
system  for  the  drainage  of  an  entire  municipal  corporation,  and  the 
municipality  may  be  regarded  as  having  better  knowledge  of  the  need 
of  it  than  the  abutting  owner.  The  right  to  institute  the  proceedings 
may  be  given  to  the  taxpayers,  but  when  the  sewer  is  urgently  needed 
for  the  public  good  the  municipal  authorities  may  be  empowered  to 
construct  it,  even  against  the  protest  of  those  upon  whom  the  burden 
will  fall.*  Since,  under  a  municipal  charter  authorizing  the  construc- 
tion of  a  sewer  wherever  the  board  of  public  improvements  recom- 
mends it  as  necessary  for  sanitary  or  other  purposes,  a  sewer  may  be 
constructed  for  purposes  other  than  sanitary,  it  is  not  necessary  that 

peveral  owners  on  their  own  land  so  as  ing  a  person  from  water  flowing  back 
to  drain  the  same,  which  would  be  of  upon  his  lands,  throxigh  a  sewer  con- 
public  benefit  and  make  such  lands  valu-  structed  by  said  municipal  corporation, 
able,  although  the  landowners  have  per-  is  ultra  virea  in  the  absence  of  express 
formed  their  part  of  the  agreement  by  charter  power  so  to  contract,  and  will 
constructing  their  portion  of  the  ditch,  create  no  greater  liability  than  exists 
and  the  breach  <m  the  part  of  the  mu-  in  the  absence  of  any  contract, — ^namely, 
nicipality  has  prevented  their  lands  be-  the  duty  to  construct  such  sewer  with- 
ing  drained  as  well  as  they  otherwise  out  negligence.  Nashville  v.  Sutherland, 
would  be.  Such  a  contract  is  not  bind-  92  Tenn.  335,  19  L.  R.  A.  619,  36  Am. 
ing  on  the  city  because  it  is  an  attempt  St.  Rep.  88,  21  S.  W.  674. 
to  control  its  discretionary  right  to  the  ^MoDaniel  v.  Oolumbua,  91  Ga.  462, 
future  exercise  of  its  legislative  power.  17  S.  E.  1011. 
Peru  V.  Qleason,  91  Ind.  566.  ^  Abutting  owners  cannot  object  to  the 

^Hamilton  v.  Shelhyville,  6  Ind.  App.  construction  of  a  sewer  forming  part  of 

538,  33  N.  E.  1007.  a  general  system  on  the  groimd  that  all 

A  clause  in  a  deed  to  the  riffht  of  way  the  owners  on  the  street  have  already 

for  a  sewer  pipe,  requiring  the  city  to  made  sufficient  private  arrangements  for 

construct  the  sewer  with  a  suitable  valve  carrying  off  sewage  from  their  premises, 

so  as  to  prevent  water  from  flowing  back  since  §  2385  of  the  Ohio  statutes  juati- 

onto  the  grantor's  premises,  assumes  to  fies  such  contention  only  where  the  per- 

insure    the    grantor    against    damages  son  has  already,  by  steps  taken  by  the 

from  that  cause,  and,  in  the  absence  of  municipal  corporation,  and  to  the  oon- 

express  charter  power,  is    ultra    virea.  -^truction   of  which  his   land  was  oon- 

Xaahville  v.  Sutherland,  92  Tenn.  335,  tribiited,  been  entirely  or  in  part  sup- 

19  L.  R.  A.  619,  36  Am.  St.  Rep.  88,  21  plied  with  drainage.    Johnaon  ▼.  Avon- 

S.  W.  674.  dale,  1  Ohio  C.  C.  229. 

*  A  contract  on  the  part  of  a  munici-  An  assessment  for  the  cost  of  con- 
pal  corporation  insuring  or  guarantee-  structing  a  sewer  cannot  be  defeated  on 
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Uie  reeommendatiofi  should  state  the  purpose  of  the  aewBr.'  In 
the  amhoTitT  rests  with  the  municipslitTy  the  proper  mediod  of  inr 
^titatmg  the  pronnwiiiigs  is  the  pas^ji^  of  an  ordinance  hj  the  eom- 
mon  eooncil  designatjng  the  improvement  which  will  be  required^ 
and  making  pTtmsion  for  the  construction  of  the  work.'  The  ordi- 
nanee  most  be  adopted  with  all  the  formalities  required  in  the  pas- 
sage  of  Talid  ordinances  generallj ;  but  it  cannot  be  declared  void  for 
immaterial  irregularities.^  The  acts  of  the  council  are,  in  the  absence 
of  fraud,  oondusire  on  the  courts.'  The  details  of  the  undertaking 
are  to  be  worked  out  bj  the  municipal  authorities  as  in  their  judg- 
ment the  public  good  requiresw*    In  the  absence  of  a  statute  confer- 


tW  grand  ikMt  then  ns  bo  Brasitj  reum  of  t^  fmtt  thmt  iht  aajor,  ia  Ins 
far  it»  oumiUiietioa.  a.  prvrioashr  earn-  waea^*^  sobtniuod  at  mek  fitip^  de- 
fCrwcCod  mewtr  cxtcadrng  over  sabstaa-  rUited  ibe  pmpooe  of  tko  f»ti^  to  be 
tisnT  ikt  MP  territory,  where  fnek  the  ecm^dentkm  of  aa  ordmmMe  to  co- 
«f  tj  is  aa  extcBska  of  a  ^meral  pUa  txbli«Ji  a  aewtr  disiiict,  aad  wmdm  ao 
of  •ewera^  cxiitii^  ia  t^  citr,  aad  it  n-fervncv  to  tke  UMolianiiM  of  tbe 
apfean  t^t  tke  origiaal  oewer  was  m-  newer,  where  it  vaa  dear  that  ke  ■tifi 
tfrtH  to  be  obIt  a  toaporary  oae.  aad  cd  to  iadade  ooeb  iiwitiaiiiiM  ia  tkt 
«a»  aot  oaBftroeted  alo^  tbefiaeioftte  parpcee  of  tke  ■iilii^  Hoilar  Joa. 
fUerlA.  bat  loDoacd  aataral  drmiasw  aad  Bc«l  t.  ttidfe.  €3  Mo.  App>.  324. 
va*  oo  ortaated  aa  to  iiaibi  h  diftniH  Tbe  fact  that  aa  ordiaaac 
to  be  tapped,  aad  its  ooaitractiaa.  oo  iap  tbe  ooastTaetioa  of  a  oeacr  took  cf- 
imr  aa  tbe  citj  vaa  ooaenraed.  ifpoii  to  feet  at  tbe  aaae  tiae  aa  aa  ordiaaaoe 
kaw  beea  pernsoi^  oalr.  AOeu  t.  cstabli-^ia^  tbe  fistnct  ia  vbieb  it  was 
Woodc,  20  Kt.  L.  Sep.  ».  ^  &  W.  IOC  to  be  ooamnAed  did  aot  iarslidate  it. 

TpLii—  T.  mmkale^,  7S  Mo.  14a.         aitboasb  tbe  BbiiBi<;ipal  carter  aatbor- 

'Aa  order  to  eaootraet  oeven  is  a  tied  tiie  ooaftraeuaa  of  ULmuM  oalj 
1efi^Utrc«  act  vitbia  tbe  airsai^  of  a  ia  cstai<iii^ad  distrieta.  ^yenr.;  t. 
cbartcr  lo^idiii^  sack  acts  to  be  adofyt-  ITioHify,  7§  Mo.  14^ 
od  hw  <admaaee;  a  Mm.  losolBtioa  is  A  oeacr  vtieb  mUtia  tke  dn^ofe 
■■■■■tJii  ii  If  StmU  CO  reL  Fmlenmm  t.  of  sewers  fran  iataoetliag  oUoUa  is  a 
Bmrmet^  4S  X.  J.  I^  CS.  traak  oevcr  aad  aot  a  loesl  stau,  wit^ 

Bat  a  sever  beOt  ia  paranaee  of  a  ia  tbe  Orio  statMos  dfriiriag  a  tocal 
nvolataoa  of  tbe  chj  iwi  A,  aad  paid  aeav  to  be  oae  iatmdod  lor  a«ki  ased 
for  oair.  of  ■flfT  ia  tbe  citj  tzvasBiy  eiri^«3velT  lor  tbe  driiasy  aad  aoo^a- 
proridod  for  tbi2l  parpooe.  is  a  pvl'Iie  Bodaiiaa  of  lots  aballing  tbeta^  aa- 
sever  ia  lav,  aa  arack  as  if  il  bad  ori^  seasBcata  lor  vkick  aia  valid  vi^a^ 
^dlj  beea  estaUi»bed  br  ordiaaaoe.  a  icsohnioa  of  tbe  ooaacil  doeianv  Op 
Akerw  T.  JTollneyer.  ti  Mo.  Appu  St,  mummAM  of  tbe  iiiijonnaaati,  laJbr  a 
71  S.  W.  $3S.  ctataite  ^xria^  tbe  Ui>ijd  of  pi^lie  af- 

*  ft  is  ast  a  Tsfid  ok jeetioa  to  a  reso-  iMiT%  esusraare  jari^iictiaa  ia  ^am  of 
latioa  of  tbe  Jersey  CHr  oovaoa  ooaa-  traak  seroa,  aad  iiipiaiiog  aitb  nf 
cfl  lor  a  prepooed  sever  tbat  it  vaa  aot  aetioa  or  iiiviaiiian  of  tbe  oswd  la 
sigafd  bj  tbe  metyor.  as  tbe  ckartcr  oaly  aar  of  tke  jnom  i*  imi  Cimeumm%  aar 
nriiaires  tkat  ofiiieial  to  a^  resolatiGas  «f  D€Ur9  t.  i'fasdand  IToysa  Co.  1  Okia 
sffiUii^  ibi  iafiiisl  nf  tbi  ritr   lad   ss   S.  P.  aS7. 

tbe  dtf  at  lai;9e  pars  ao  part  of  tbe  ex-       *AherB    t.  XfOairper.  t7    Mc 
peasea  for  tke  iwii'i ii 1 1 ■! at.  bat  tbese  591,  71  S.  W.  S3C:  Vw'^  CfMt 
are  borae  b^  tka  proper^  beaeCted.  tke  Co.T./opfia.  :B4M<..  li^t.  S7  §.  W  .OA. 
citrus  iatetasta  aia  aot  ajftrfrd      Stmi^       *A  poau  xx  a  vaiuapsJ  optj  iirseiM 
Fim^  ^saemlnr,  t.  yoracy  Cilp,  Jt  X.  ta  craate  speasJ  iiL>>.M»ua<iat  ;^i«tx^ 
J.  I^  148.  dses  aot  prs^iBot  tke   latiliifiMa   «f   lia 

Am  ordiasace    satkoiirinf    tke    osa-  v^oSe    ■aaMsralxtT    ia    omp    ^  — 
stractioa  of  a  sever,  sdnptid  at  a  spo-   JTsaaesoCo  ^  M.  UmU  £  tmf^rm 
dai  ■iiilBS    is  aot  iiadiiii  iaialid  bj  BgBaja, S*  C  C  ▲.  7f,  Ul  Fod.  I : ^ 
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ring  the  authority  upon  special  boards,  it  rests  with  the  common 
council,  and  cannot  be  exercised  by  boards  organized  to  have  charge 
of  special  interests  of  the  municipality.^  Equity  will  not  restrain 
the  construction  of  a  sewer  if  there  is  an  adequate  remedy  at  law.^ 

iVn.  Plans  akd  speoifications. 

205.  Practicable  plans  must  be  adopted. — lo  make  a  drainage  im- 
provement of  any  benefit,  it  must  be  constructed  on  a  plan  that  will 
be  effective  to  the  accomplishment  of  the  end  in  view.  Taxpayers 
have  a  right  to  demand  that,  before  the  enterprise  is  entered  upon,  it 
shall  have  been  deterjnined  to  be  practicable,  and  that  the  general 
character  of  the  improvement  shall  be  designated.  When  they 
are  entitled  to  pass  upon  the  question  whether  or  not  the 
improvement  shall  be  made,  they  can  exercise  no  intelligent 
judgment  until  they  know  Ae  plan;  and,  if  they  are  entitled 
to  no  voice  in  the  matter,  they  may  make  effective  opposition 
in  case  the  plan  is  defective.  They  also  have  a  right  to  have  the  plans 
fixed  so  that  no  departure  from  them  shall  be  effected  during  the 
progress  of  the  work.  The  courts  will  not  interfere  with  a  plan 
which  has  been  adopted  in  good  faith,  and  which  will  effect  the  in- 
tended object,  although  it  may  not  be  the  best  that  could  be  devised.^ 
Equity  will  not  interfere  in  any  event  if  there  is  an  adequate  remedy 

'  Statutory  autboritj  to  make  assess-  The  owner  of  land  sought  to  be  taken 
ments  for  the  purpose  of  improving  for  a  sewer  outlet  eannot  attack  the  de- 
boulevards,  etc.,  does  not  confer  upon  a  termination  of  the  trustees  of  a  village 
park  board  the  power  to  levy  an  assess-  as  to  the  system  of  sewerage  to  be 
ment  for  sewers  and  water  mains  intend-  adopted  on  the  ground  that  some  other 
ed  solely  to  supply  sewer  and  water  ser-  qrBtem  would  be  better,  where  by  stat- 
vice  to  residents  on  a  boulevard,  and  ute,  the  trustees  are  empowered  to  adopt 
not  for  the  purpose  of  draining  or  bene-  and  establish  a  permanent  system  of 
ftting  the  boulevard  itself.  West  Ohi-  waterworks  subject  to  the  approval  of 
oago  Park  v.  Baldwin,  162  111.  87,  44  N.  the  state  board  of  health,  which  was  se- 
E.  404.  cured.    Re  Long,  34  N.  Y.  8.  R.  778,  12 

The  laying  of  a  sewer  or  a  water  main  N.  Y.  Supp.  230. 

in  a  boulevard  under  the  control  of  a  The  choice  of  the  mode  of  drainsge  of 

park  board  for  the  supply  of  sewer  and  a  particular  district  of  a  village  or  city 

water  service  to  residents  on  the  boule-  is  within  the  legislative  discretion   of 

vard     is   not   an   improvement   to   the  the  corporate  authorities  thereof,  with 

boulevard,  within  the  meaning  of  a  stat^  which  the  courts  will  not  interfere  un- 

utory  provision  authorizing  park  boards  less  it  has  been  clearly  abused ;  and  the 

to  make  assessments  for  the  purpose  of  fact  that  a    particular    tract    of    land 

improving  any  boulevard,  driveway,  or  within  that  district  is  somewhat  higher 

street.    Lingle  r.  OKioago,  172  HI.  170,  than  the   adjoining   lands   thereof,  and 

60  N.  E.  192.  could  have  been  drained  by  the  ordinary 

^Iron  WorkM  r.  Borough,  3  Lane.  L.  "gravity  system,"  is  no  evidence  of  such 

Rev.    107;    Olapp  ▼.  Spokane,  63   Fed.  abuse,  where    the  system    adopted    ap- 

516.  peared  to  be  that  best  adapted  to  the 

^Bell  V.  Rooheeier,  61  N.  Y.  8.  R.  721,  drainage  of  the  whole  district  and  does 

30  N.  Y.  Supp.  366.  not  lessen  the  benefits  siuh  lands  will 
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at  law.'  The  mere  fact  that  the  construction  of  the  sewer  will  result 
in  some  injury  to  abutting  owners  does  not  show  that  the  plan  is  de- 
fective.' Improvements  which  are  all.  part  of  the  same  general 
.scheme  must  be  executed  under  one  general  plan  if  it  can  be  done  in 
that  way  most  economically  and  satisfactorily.*  The  kind  of  sewer 
which  is  necessary  in  a  particular  section  of  a  municipality  is  a  ques- 
tion for  the  determination  of  the  proper  authorities^  not  reviewable 
by  the  courts  except  under  extraordinary  circmnstances.*  If  the  plan 
adopted  is  plainly  inadequate,  and  will  not  effect  the  purpose  for 
which  the  improvement  is  intended^  and  which  is  the  only  thing  that 
will  justify  an  assessment  upon  abutting  property,  it  is  void,  and  can- 
not be  put  in  force.* 

206.  Choice  of  route. —  To  be  practicable  a  drain  need  not  have  the 
l)e:st  route  that  can  be  obtained,  but  the  route  will  be  sufScient  if  by 
its  adoption  a  sufficient  fall  and  outlet  can  be  obtained,  and  the  drain 
will  run  sufficiently  near  the  localities  where  the  drainage  is  needed 
to  remove  the  water  from  the  property,  and  it  can  be  constructed 
without  serious  difficulty,  and,  when  constructed,  the  ditch  will  per- 
form the  office  of  a  drain  throughout  its  length.^  The  decision  of  the 
proper  authorities,  in  the  absence  of  fraud,  is  conclusive  upon  the 
courts;*  therefore,  evidence  to  show  the  practicability  of  another 

reeenne  bj  the  construction  of  the  sewer,  tem  adopted  and  necessary  in  order  that 
and  therefore  cannot  affect  the  amount  the  former  may  be  made  to  serve  it8 
of  its  asdCAsment.  McChesney  ▼.  Hyde  proper  purpose,  and  providing  for  the 
Psrik  (111.)  28  N.  E.  1102,  161  111.  634,  levy  of  a  special  assessment  to  defray 
37  K.  £.  S58.  the  expenses  of  the  combined  improve- 
Where  a  system  of  sewerage  of  the  or-  ment,  is  not  invalid  as  providing  for  two 
dinsfy  kind  cannot  be  used  to  advantage  distinct  improvements,  or  as  being  dou- 
for  wut  of  sufficient  fall  to  oan^  away  ble.  Dre9el  r.  Lake,  127  lU.  64,  20  N. 
the  eontcnts  of  the  mains  and  pipes  by  E.  38. 

the  foree  of  gravitation,  a  municipal  oor-  *OiI  Oity  v.  Oil   City   Boiler   Works. 

poratioD,  under  a  grant  of  power  in  its  162  Pa.  348,  26  Atl.  640 ;    Philadelphia 

charter  to  construct  main  drains,  sew-  v.  Thomas,  152  Pa.  494,  26  Atl.  873. 

^r^  ett,  without  any  limitation  or  re-  *  An  ordinance  for  the  oonstruction  of 

i*trietjcn  aa  to  the  mode  in  which  they  a  box  sewer  2  miles  long,  with  no  provi- 

vhall  be  built  or  operated,  has  the  power  sion  for  intermediate  openings  between 

to  eoBstmet  pumping  works,  to  be  used  the  beginning  and    terminating    points, 


Si  a  urnfMaij  p«H  of  the  plan  adopted  so  as  to  drain  the  adjaoent  lands  lying 

by   the  raunieipal  authorities  for  the  on  each  side,  and  failing  to  designate 

esnying  away  of  the  sewage.    Drewel  v.  the  territory  to  be  drained,  is  void,  botli 

L^  127  m.  64,  20  N.  E.  38.  because  deficient  in  description,  and  bo- 

TcrmkcU  T.  Oardon,  30  Ohio  L.  J.  33.  cause  unreasonable;   being  an  attempt 

*UffingUm  t.  Vew  York,  166  N.  Y.  to  assess  the  oontiffuous  property  with- 

222,  53  L.  R.  A.  550^  60  N.  £.  01.  out  making  provisions  necessary  to  ef- 

*QTmy  T.  Botion,  130  Mass.  328,  31  N.  feet  a  drainage  of  the  property.     Hyde 

E.  734.  Park  t.  Carton,  132  111.  100,  23  N.  £. 

Ao  otdinanee  of  a  municipal  corpora-  600. 

tion  providing  for  the  construction  of  a  ^ThomoM  T.  County  Comrs.  6  Ohio  N. 

'-ewf^r  and  pumping  works  to  be  used  in  P.  440. 

rwDeetion  therewith,  the    latter    being  *Aiuierton  v.  Baker,  08  Ind.  687 :  Zig- 

an  essential  and  integral  part  of  the  sye-  ler  v.  Menges,  121  Ind.  00,  16  Am.  St. 
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route  is  inadmissible  in  a  proceeding  to  contest  one  chosen.'  If  the 
commissioners  are  required  to  find  that  the  route  adopted  is  the  best 
one  before  they  can  proceed^  that  fact  must  be  entered  upon  their 
journals,  since  it  is  jurisdictional.*  The  adoption  of  the  route  is 
equally  binding  on  those  whose  property  is  sought  to  be  acquired  for 
a  right  of  way  as  upon  those  who  will  be  assessed  for  the  improve- 
ment' The  course  of  the  natural  flow  of  the  water  need  not  be  fol- 
lowed.* And  the  fact  that  the  route  intersects  natural  water  courses 
does  not  make  it  invalid  ;^  nor  does  the  fact  that  it  follows  that  of  a 
previous  drain.®  And,  where  the  route  of  an  old  ditch  is  lawfully  fol- 
lowed, the  fact  that  no  allowance  of  damages  is  made  for  the  use  of 
the  old  ditch  does  not  invalidate  the  proceedings,  since  that  fact  goes 
only  to  the  question  of  costs  and  benefits  of  the  proposed  work.®  Al- 
though a  statute  prohibits  the  running  of  a  sewer  diagonally  through 
property  when  it  is  practicable  to  construct  it  parallel  to  one  of  the 
exterior  lines  of  the  property,  and  the  building  of  it  through  private 
property  if  it  is  practicable  to  construct  it  along  a  street^  a  strong 
case  should  be  presented  to  justify  the  courts  in  interfering  with 
the  judgment  of  the  municipal  authorities  upon  that  question.^®  The 
question  whether  or  not  a  drain  can  be  constructed  in  a  better  and 
cheaper  manner  on  the  land  of  a  private  individual  does  not  deter- 
mine the  public  or  private  character  of  the  work.*^  An  ordinance  of 
a  municipal  corporation  for  the  construction  of  a  sewer  is  insufficient 

Rep.  357,  22  N.  E.  7S2;  Stout  r.  Hope-  upon  an  old  one.    landownerB  Msessed 

well,  25  N.  J.  L.  202.  for  the  construction  of  the  former  ditch 

*Wil8on  V.  Talley,  144  Ind.  74,  42  N.  did  not  thereby  acquire    vested    right^s 

E.  362,  1009.  that  will  prevent  the  location  and  oon- 

*8tate  ex  reh  Union  P.  R,  Co.  v.  Col-  struction  of  another  ditch  upon  the  same 

faw  County,  51  Neb.  28,  70  N.  W.  500.  line.    Meranda  v.  Spurlin,  100  Ind.  380. 

^Pasadena  v.  Stimaon,  91  Cal.  238,  27  But  in  Michigan  it    is  held    that    a 

Pac.  604.  township  drain  c(»nmissioner  has  no  jur- 

*Miller  v.  Weher,  1  Ohio  G.  D.  77,  1  iediction  to  locate  a  township  drain  up- 

Ohio  G.  G.  130.  on  the  line  of  a  drain  laid  by  the  county 

^Ooodrioh  v.  Btangland,  155  Ind.  279,  drain    commissioner,    imless   such    first 

58  N.  E.  148.  drain  has  been  legally  vacated  or  aban- 

A  public  sewer  may,  with  the  owner's  doned.  Zahel  v.  Harahman,  68  Mi(^.  273, 

consent,     be     constructed    across     the  42  N.  W.  44;   Tomlin  v.  Newoomb,   70 

course  of  a  tidal  creek,  which  had  be-  Mich.  358,  38  N.  W.  315. 

come  private  property,  the  mouth  hav-  *Denton  t.  Thompaon,  136  Ind.   446, 

ing  been  closed  by  permission  of  the  leg*  35  N.  E.  264. 

islature  so  as  to  destroy  its  utility,  so  Where  neither  a  township  nor  any  of 

that  the  taxpayers  cannot  defeat  the  as-  its  taxpayers  are  assessed  for  a  drain. 

sessment  to  pay  for  the  sewer.    Herbert  it  cannot  complain  of  a  failure  to  vacate 

V.  Bayonne,  63  N.  J.  L.  532,  42  Atl.  833,  the  drain  before  const^nicting  any  pro< 

Affirmed  in  64  N.  J.  L.  548,  46  Atl.  608.  posed  drain  over  its  route.    Flynn  Ttcp. 

•Rogera  v.  Venia,  137  Ind.  221,  36  N.  v.  Woolmtm  (Mich.)   10  Dot  L.  N.  274. 

E.  841 ;  Miller  v.  Logan  County,  3  Ohio  95  N.  W.  567. 

C.  G.  617.  "JopZin  Conaol.  Min.  Co.  v.  Joplin,  124 

There  is  no  constitutional    or   statu-  Mo.  129,  27  S.  W.  406. 

tory  inhibition  against  locating  and  con-  '^Anderaon  v.  Baker,  98  Ind.  687. 
structing  a  new  public  drain  along  and 
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as  a  basis  for  a  special  assessment,  where  it  provides  for  the  location 
of  the  sewer  in  a  designated  street  which  does  not  exist,  but  is  private 
property.** 

206a.  Conversion  of  stream  into  drain. — ^Frequently  a  natural 
stream  flows  in  such  a  direction  through  a  municipal  corporation  tliat 
its  course  can  be  utilized  as  a  main  or  trunk  sewer  to  carry  the  sewage 
*'»f  the  city  and  furnish  a  constant  means  of  flushing  it  and  keeping 
it  in  sanitary  condition.  The  legislature  may  authorize  the  deepen- 
ing, widening,  and  straightening  of  such  streams  for  that  purpose 
njxm  providing  for  compensation  to  the  riparian  owners  whose  rights 
are  thereby  injured.*  But  a  drainage  district  cannot  appropriate  a 
natural  water  course  within  the  limits  of  a  city,  which  has  been  pre- 
viously appropriated  and  improved  by  the  city,  for  a  drainage  outlet.- 
The  channel  of  a  natural  stream  may  also  be  deepened  for  the  pur- 
p<*se  of  furnishing  better  drainage  to  the  country  through  which  it 
ilt>w8.  Equity  will  not  restrain  the  erection  of  a  sewer  over  a  private 
water  course  polluted  with  sewage,  when  the  work  is  urgently  de- 
manded for  the  protection  of  the  public  health,  and  the  intention  of 
the  municipal  corporation  to  appropriate  the  private  property  is  evi- 
«lent,  as  the  municipal  power  of  taxation  is  sufficient  security  for  pay- 
ment of  damages.'  But  the  right  to  make  such  change  must  be  ex- 
pressly conferred  by  the  legislature,  and  cannot  be  exercised  by  the 
local  authorities  in  the  absence  of  such  authority.  And  the  mere 
authority  to  improve  a  water  course  for  drainage  purposes  does  not 
authorize  the  changing  of  its  course.*    No  additional  easement  is  im- 

^DtmpBter  v.  Chicago,  175  111.  278,  51  merely  incident  thereto,  under  a  provi- 

X.  E.  710.  si  on  of  the  drainage  act  authorizing  the 

7/i'pe«  V.  Hand,  104  Ind.  503,  1  N.  E.  court  to  determine  that  the  method  of 

S71.  4  N.  E.  160.  drainage  may  be  by  removing  obstruc- 

Tltai  a  proposed  drain  is  to  be  con-  tions  from  a  water  course,  by  deepening, 

^rueted  for  19  miles  along  the  line  of  widening,  straightening,  or  changing  its 

an  existing  water  course  which  is  to  be  channel,  etc., — especially  where  a  later 

«traightened.    widened,     and     deepened,  Etatutc  confers  upon  another  body  the 

does  not   render  the   work   an   internal  e-xchwive   jurisdiction   to  straighten   or 

improvement  forbidden  by  the  Constitu-  change    water    courses    to    protect    the 

tion.     Brady    v.    Uaytcard,    114    Mich,  banks  of  the  stream  where  such  change 

326.  72  X.  VV.  233.  is    the    primary    object    to     be    accom- 

'Ri9kop  V.  People,  200  III.  33,  65  N.  E.  plished.     Hcruggs    v.    Reese,    128    Ind. 

421.  399.  27  N.  E.  748. 

'Bromley  T.   Philadelphia,  8   Pa.   Co.  lender  a  petition  to  lay  out  a  drain 

ex.  600.  along  the  general  course  of  a  creek,  tbe 

*iinuntman  v.  Maxtccll,  164  Ind.  114,  commitsioner   may   include   portions   of 

.>4  N.  E.  397:  Coomes  v.  Burt,  22  Pick,  it,  and  deepen,  widen,  or  straighten  the 

422:  Bigelou:  v.  Draper,  6  N.  D.  152,  69  same,  where  the  statute  provides  that, 

N,  \V-  570.  in  cases  where  a  natural  water  course 

Xo  jurisdiction  is  conferred,  in  a  pro-  shall   need   cleaning   out,   deepening,   or 

rf^iUnig  to  e«itahlish  a  ditch,  to  alter  and  widening,    where    no    proowdings    have 

riuin^*^  tfk»  channel   of  a  water  course,  been    previou.sly   had   to   establish    such 

imk^«  it  is  a  method  of  drainage  and  water    oourse^    it    shall    be    immaterial 


Vol.  II. — Waters,  65. 
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posed  by  the  arching  over  of  a  natural  water  course  bv  a  municipal 
corporation  which  had  previously  used  it  as  a  channel  for  carrying 
off  surface  water.  Calling  the  drain  a  sewer  after  it  is  arched  over 
does  not  change  the  nature  of  the  easement.'  If  a  municipal  corpo- 
ration adopts  a  stream  as  a  sewer,  and  permits  filth  to  escape  there- 
from, it  cannot  defend  a  suit  for  the  injury  caused  thereby  upon  the 
ground  that  the  overflowing  of  the  water  course  prior  to  its  use  as  a 
sewer  occasioned  as  much  damage  because  the  upper  proprietors  had 
only  a  right  to  use  the  stream  for  surface  water,  and  not  to  befoul  it ; 
and  the  use  of  it  as  an  outlet  for  sewage  imposes  an  additional  bur- 
den upon  it  requiring  compensation  to  the  abutting  owner  when  the 
sewage  is  thrown  upon  his  property.®  A  prescriptive  right  which  has 
been  acquired,  to  deposit  sewage  in  a  natural  water  course,  is  not  lost 
when  the  municipality  diverts  its  flow  into  an  artificial  sewer.'' 

207.  Provision  of  outlet. —  As  has  been  seen,^  water  cannot  be  gath- 
ered together  by  public  authorities  and  left  to  find  its  way  onto 
private  property;  nor  can  it  be  cast  in  a  body  onto  such  property. 
There  is  much  less  reason  for  recognizing  a  right  to  conduct  sewage* 
upon  or  near  private  property  to  its  injury  than  there  would  be  in 
case  of  mere  surface  water.  In  the  case  of  sewage  the  abandonment 
of  it  in  a  place  where  it  will  be  likely  to  prejudice  the  public  health 
is  a  nuisance  f  and  a  private  individual  may  maintain  an  action  for 
the  injury  caused  to  him  by  such  dejwsit  if  it  causes  him  special  in 
jury.    Neither  a  city  nor  a  county  is  privileged  to  discharge  its  sew 

whether  the  first  proceedings  shall  be  to        ^Winn  v.  Rutland,  52  Vt.  481. 
clean,  or  lay  out,  deepen,  or  \viden ;  but       When  a  municipality  adopts  a  stream 

the  commissioner  shall  take  such  steps  as  an  open  sewer,  it  is  bound  to  keep 

as  may  be  necessary  to  obtain  a  riglit  open  the  channel  and  to  remove  accumii- 

of  way,  and  go  on  with  his  proceedings  lations  of  filth,  ashes,  or  other  material 

in  the  manner  provided  by  law.     Uau-  that  obstruct  the  flow  of  the  water,  and 

tier  V.  Bui  bank,  117  Mich.  463,  76  N.  W.  throw  it  out  of  its  banks  upon  the  land 

109.  of  adjoining  owners.     Blizzard  v.  Dan- 

The  fact  that  drainage  commissioners  ville,  176  Pa.  479,  34  Atl.  846;  Ott?ena 

have  availed  themselves  of  the  benefits  v.  lAincaster,  182  Pa.  257,  37  Atl.  858. 
<lerived  from  the  removal  of  a  dam  in  a       ^Masonic  Temple  Aaao.  v.  Harris,  79 

creek  will  not  estop  them  from  denying  Me.  250,  9  Atl.  737. 
the  validity  of  the  contract  entered  into        *  fi  185,  ante. 

between    them   and   the   owner   of   such        *8tate   v.    Portland,   74    Me.    268,    43 

dam  for  its  removal,  which  is  void  as  Am.  Rep.  586. 

exceeding   the   power  and   authority   of       Under  a  drainage  act  authorizing  the 

the  commissioners,  where  the  owners  of  county  court  to  empower  the  owners  of 

the  land  within  the  district  are  not  es-  land  to  drain  them  across  the  lands  of 

topped  from  denying  the  right  of  such  adjoining  proprietors,  the  court  has  no 

owner  to  a  judgment  against  the  drain-  authority  to  authorize  the  drainage  in 

age  district  based  upon   such   contract,  such  a  manner  that  it  will  be  deposited 

Badger  v.  Inlet  Drainage  Dist.  141  HI.  and  remain  on  the  lands  of  such  adjoin- 

540,  31  N.  K.  170,  Affirming  42  111.  App.  ing     ouTiers.     French     v.     White,     24 

79.  Conn.  170. 

^Jeanneiie  v.  tJschaUier,  7  Pa.  Dist.  R- 
268, 
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age  upon  the  laiul  of  a  private  individual  to  his  injury,'  although 
>uch  right  may  be  acquired  by  long-continued  adverse  use.*  The  un- 
lawful discharge  of  sewage  to  the  injury  of  a  private  individual  may 
be  enjoined.*  In  the  case  of  a  county,  however,  which  is  acting  in 
its  governmental  capacity,  and  has  not  been  made  liable  for  its  acts 
by  statute,  it  is  held  that  the  action  is  not  against  the  county,  but 
against  its  officers,  to  abate  the  nuisance.®  But  where  the  act  is  done 
by  a  municipal  corporation  which,  under  the  statutes,  is  subject  to 
suit,  it  may  be  held  liable  for  the  injuries  inflicted,  even  though  the 
>owage  is  abandoned  on  its  own  property,  but  in  such  a  way  as  to 
flow  over  onto  adjoining  property  to  its  injury.''  The  damage  to  be 
recovered  must  be  the  proximate  result  of  the  injury,  and  must  not 
^xtend  beyond  the  commencement  of  the  suit,  because,  the  action  be- 
ing wrongful,  the  presumption  is  that  it  will  cease.®  It  is  no  defense 
U)  the  action  that  the  drainage  might  be  utilized  as  a  fertilizer.® 

It  being  thus  settled  that  the  sewage  cannot  be  abandoned  so  as  to 
injure  the  interests  of  the  public  or  of  private  individuals,  one  of  the 
<^sential  elements  of  a  drain  is  that  it  shall  have  an  adequate  outlet 
to  dispose  of  the  water  and  sewage  collected  by  it*®     Authority  to 


•rt#Tce  ▼.  Gib9on  County,  107  Tenn. 
*i4,  53  h,  R.  A.  477,  89  Am.  St.  Rep. 
•»4«.  54  S.  W.  33. 

*  UninteiTupted  use  is  necessary  to 
•trqiijre  a  prescriptive  right  to  empty  a 
town  drain  on  the  land  of  an  individual, 
and  the  drain  must  be  continued  all  the 
-ime  in  tlie  same  condition.  Cotton  v. 
Poewtet  Mfg.  Co.   13  Met.  429. 

\Vhtn  a  prescriptive  right  has  been 
jrqaired  to  drain  certain  houses  of  a  lo- 
*^\  district  into  its  sewerage  system, 
«nd  tlience  into  the  system  of  an  adjoin- 
inz  district,  the  local  board  cannot  in- 
t-m^  the  burden  thereby  cast  upon  the 
Adjoining  district  by  draining  or  per- 
mitting other  houses  to  be  drained  into 
it«  sr^tem.  and  then  casting  the  in- 
nvased  sewage  into  the  adjoining  sys- 
tnt  itijf.  Oen.  v.  Acton  IahmI  Board. 
L.  R.  22  Ch.  Div.  221.  52  L.  J.  Ch.  N.  S. 
108,  47  L  T.  N.  S.  510,  31  Week.  Rep. 
1S.1. 

nrayenm  t.  Houk,  113  Ga.  963,  39 
S.  E.  577. 

Ujefroit  T.  Monroe  County,  162  N.  Y. 
5«3,  50  L.  R.  A.  206,  57  N.  E.  185. 

'Hie  tenants  of  a  municipal  sewage 
farm,  although  not  because  of  their  po- 
sition bound  coatractually  to  control 
the  «ewage  and  pre%-ent  it  from  produc- 
in^  injnriouA  consequences,  owe  to  the 
city  tJie  duty  of  refraining  from  such 


interferences  with  the  arrangements 
made  by  it  for  the  disposition  of  the 
sewage  as  would  cause  an  injury  which 
would  not  otherwise  have  happened,  and 
are  liable  to  the  city  for  a  violation  of 
that  duty  when  they  pollute  a  water 
course  by  throwing  the  sewage  directly 
into  it  instead  of  into  the  filters.  San 
Antonio  v.  Smith,  94  Tex.  266,  59  S.  W. 
1109. 

But  in  an  action  against  the  city  for 
damages  resulting  from  the  flow  of  the 
sewage  from  the  farm,  it  cannot  make 
the  lessee  a  defendant  for  the  purpose  of 
enforcing  contribution  against  him, 
where  it  does  not  appear  that  there  was 
any  contract  between  the  dty  and  its 
lessee  binding  the  latter  to  consume 
the  sewage  on  the  farm.  Smith  v.  San 
Antonio  (Tex.  Civ.  App.)  67  8.  W.  881. 

^Duryea  v.  New  York,  26  Hun,  120. 

In  an  action  against  a  city  for  per- 
mitting sewage  to  flow  near  plaintiffs 
land  whereby  sickness  is  caused  to  the 
plaintiff,  the  loss  of  seed  as  a  result  of 
the  sickness  is  too  remote  an  element  of 
damage,  and  will  not  be  considered  in 
estimating  the  amount  of  the  recovery. 
Smith  V.  San  Antonio  (Tex.  Civ.  App.) 
57  S.  W.  881. 

*Smith  V.  San  Antonio  (Tex.  Civ. 
App.)   57  S.  W.  881. 

'Hiage  v.  Chicago,  191  111.  210.  60  N. 
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construct  drains  and  sewers  will  include  the  power  to  acquire  outlet- 
for  tliem;*^  and,  if  necessary,  the  outlet  may  be  secured  outside  the 
district  seeking  to  obtain  it  and  the  necessary  rights  of  way  and  other 
facilities  acquired  to  render  it  available.^ ^  One  drainage  district  will 
not  be  permitted  to  turn  its  drainage  into  the  system  of  another  dis- 
trict, or  into  a  private  drain,  without  authority ;^^  but  authority  to 
carry  drainage  out  of  the  limits  of  tlie  district  does  not  include  the 
right  to  carry  it  into  another  district  and  abandon  it.^*  The  right  t4) 
find  an  outlet  in  the  drainage  system  of  another  district  will  depend 
for  the  most  part  upon  express  statutory  pennission.  The  mere 
authority  to  find  an  outlet  outside  the  limits  of  the  district  will  not 
authorize  the  casting  of  the  drainage  into  the  system  of  another  dis- 
trict if  the  result  is  to  overload  it;  but,  if  necessary  to  make  use  of 
such  sysU^m,  the  cost  of  enlarging  it  to  make  it  adequate  to  the  need* 
of  both  districts  should  be  shared  by  the  district  seeking  to  make  such 


use/" 

E.  896;  Gillett  v.  Kinderhooky  77  Hun, 
604,  28  N.  y.  Supp.  1044. 

But  the  English  puhlic  health  act  of 
1875  does  not  preent  the  local  authority 
from  accepting  a  sewer  which  has  no 
outfall.  Hornsvif  Local  Board  v.  Davis 
[1893]  1  Q.  B.  750,  62  L.  J.  Q.  B.  N.  S. 
427,  68  L.  T.  N.  S.  503,  67  J.  P.  612,  4 
Reports,  322. 

"  A  municipal  corporation  having  the 
authority  to  construct  sewers  and 
drains  for  the  protection  and  improve- 
ment of  its  streets,  and,  as  incident 
thereto,  the  right  to  acquire  land  for 
that  purpose,  has  the  power  to  acquire 
an  easement  in  the  land  from  the  termi- 
nation of  a  street  on  a  river  hank  down 
to  low  w^ater  mark  for  constructing  a 
gutter  as  a  drainage  outlet,  and  to  con- 
struct the  gutter  thereon.  S chipper  v. 
Aurora,  121  Tnd.  154,  6  L.  R.  A.  318,  22 
N    V   878 

^'iicBean  v.  Fresno,  112  Cal.  159.  31 
L.  R.  A.  794,  53  Am.  St.  Rep.  191.  44 
Pac.  358:  Cochran  v.  Park  Ridqe.  138 
111.  295.  27  N.  E.  939;  Valparauso  v. 
Parker,  148  Ind.  379,  47  N.  E.  330; 
Mavwood  Co.  v.  Mayuood,  140  111.  216, 
29  *N.  E.  704. 

A  city  which,  by  its  charter,  is  given 
general  power  over  drainage,  has  im- 
plied authority  to  contract  with  a  land- 
owner beyond  the  corporate  limits  for 
permission  to  enlarge,  straighten,  and 
keep  in  repair  the  ditch  through  his 
premises  so  as  to  provide  a  sufllcient 
outlet  for  the  city  sew^age,  where  its 
charter   further   requires   it   to   keep   a 


river  which  bounds  it  free  from  pollu- 
tion, and  there  is  no  other  outlet  avail- 
able. a«ide  from  the  ditch,  extending  be- 
yond its  limits.  Coldicater  v.  Tucker. 
36  ]Mich.  474,  24  Am.  Rep.  601. 

^  Ait  if.  (Jen.  v.  Acton  Local  Board,  L. 
R.  22  Ch.  Div.  221,  52  L.  J.  Ch.  N.  S. 
108,  47  L.  T.  N.  S.  510,  31  Week.  Rpp. 
153. 

But  equity  will  not  restrain  a  munic- 
ipal corporation  from  connecting  its 
street  drains  with  a  private  sewer  con- 
stnict<Hl  to  cjirry  off  surface  ^-att^r 
which  naturally  flowed  through  a  gully 
on  tho  same  land,  when  the  street  for- 
merly drained  through  the  gully,  and  the 
natural  flowage  is  not  to  be  increased. 
Keatina  v.  PitUion,  8  Kulp,  421. 

'*Kllice  TiC}).  v.  Hilcs,  23  Can.  S.  C. 
429. 

An  injunction  will  l)e  gi*ant^  against 
a  city  discharging  sewage  on  lands  of  an 
adjawMit  town  under  provision  of  the 
statute  authorizing  a  board  of  health  to 
restrain  bv  infimction  such  nuisance. 
OoiiM  V.  liochestrr.  105  X.  Y.  46,  12  X. 
E.  275,  Reversing  39  Hun.  79. 

But  in  the  case  of  Atiy.  Oen.  v.  Clrr- 
kenwell  [18911  3  Ch.  527.  60  L.  J.  (')i. 
N.  S.  788,  65  L.  T.  N.  S.  312.  40  Week. 
Rep.  18.1.  an  injunction  >vas  refused  t<i 
restrain  tlie  discharge  of  sewage  from 
one  district  into  anotlier,  where  the  first 
district  had  authorized  ])rivate  connec- 
tions with  the  sewer,  the  renie<ly  iieinjr 
a  private  suit   agninst  the  inhabitants. 

"7>a."-.vo»  V.  Paver,  5  Hare.  415,  16  Li. 
J.  Ch.  N.  S.  274,  11  Jur.  766. 
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The  question  now  arises,  Wliat  is  the  effect  of  failure  to  provide 
an  outlet  upon  Uie  validity  of  a  plan  for  the  drainage  system,  and  who 
may  take  advantage  of  it  t  Unless  the  legislature  has  designated  the 
outlet  which  is  to  be  obtained,  the  question  of  outlet  is  within  the  dis- 
cretion of  the  authorities  having  the  improvement  in  charge,  and  a 
taxpayer  cannot  contest  the  validity  of  the  improvement  upon  the 
ground  that  the  outlet  chosen  is  inade(i[uate.^**  The  question  is  one 
of  fact,  the  decision  of  which  rests  primarily  with  the  authorities  in 
charge  of  the  work,  and  it  must  be  assumed  that  a  proper  outlet  has 
lieen  obtained,  or  will  be  obtained;  and,  therefore,  even  the  fact  that 
the  discharge  is  made  in  an  improper  place  cannot  be  taken  advan- 
tage of  to  defeat  an  assessment  for  the  cost  of  the  drain. ^^  1'he  power 
to  acquire  the  outlet  is  not  exhausted  with  one  attempt  to  exercise  it, 
but,  in  case  the  one  acquired  proves  inadequate,  the  mistake  may  be 


8ee  alM  $  174.  ante. 

Substantial  damages  need  not  be 
shovrn  to  entitle  a  board  of  public  works 
to  an  injunction  restraining  the  dis- 
charge of  sewage  into  its  fiewoge  system 
bjr  an  adjoinmg  district,  where  the 
wrong  is  done  under  a  claim  of  right, 
not  only  to  discharge  such  sewage,  but 
to  increase  the  number  of  drains,  claim- 
ing sneh  a  right  by  prescription  on  be- 
half of  all  the  inhabitants  of  the  dis- 
trict. Atfy.  Gen.  v.  Acton  Local  Board, 
L.  R.  22  Ch.  Div.  221.  52  L.  J.  Ch.  N.  S. 
108,  47  L.  T.  N.  S.  610,  31  Week.  Rep. 
153- 

Bat  the  court,  in  that  en  so  refused  to 
reatxmtn  the  discharge  of  sewage  through 
drains  already  constructed,  upon  the 
irroand  of  the  plaintiff's  delay  in  com- 
mencing the  proceedings,  and  the  great 
ineonrenience  that  would  be  cast  upon 
the  defendant,  while  the  plaintiff  was 
not  shown  to  be  likely  to  suffer  any 
%iibctantial  injury  therefrom. 

Where  an  arrangement  was  entered 
into  whereby  two  municipalities  were  to 
connect  with  the  sewers  of  a  third, 
which  in  its  turn  was  to  connect  with 
the  sewers  of  Montreal,  upon  a  guar- 
anty by  the  third  municipality  against 
aU  'dMmtkf^  which  might  result  to  Mon- 
trpal.  whether  from  the  connection  of 
said  sewers,  or  works  necessary  in  con- 
nection therewith,  and,  in  case  of  the 
Mootreal  sewer  becoming  insuflicient,  to 
Imr  the  proportional  cost  of  new  workp, 
with  similar  etiaranties  from  the  first 
two  monjcipalitieft  to  the  third,  such 
rusniDty  bound  the  three  municipali- 
ties, not  only  for  all  damages  roHuIting 
from  the  act  of  making  the  actual  con- 


nection of  the  sewers,  but  also  for  dam- 
ages that  might  be  subsequently  occa- 
sioned from  time  to  time  on  account  of 
the  user  by  tliem  of  the  Montreal  sewer : 
and  the  iinmicipaiities  are  not  relieved 
from  contributing  to  the  cost  of  new 
works  rendered  necessary  on  account  of 
the  insufficiency  of  the  sewer  by  the 
postponement  of  the  construction  of 
such  works  by  the  city  of  Montreal. 
Montreal  v.  Ste,  Cuntgonde,  32  Can.  S. 
C.  135. 

^Uilliaon  v.  Cresaman,  100  Mich.  591, 
59  N.  W.  il2l:  Bickerdike  v.  Chicago^ 
185  111.  280,  56  N.  E.  1096. 

Whether  or  not  a  "proper"  outlet  has 
been  provided  for  a  proposed  sewer  is  a 
matter  left  to  the  discretion  of  the  vil- 
lage authorities,  with  which  the  court 
will  not  interfere  by  injunction  restrain- 
ing tlie  construction  of  the  sewer,  un- 
less such  discretion  has  been  gro-tsly 
abuse<l.  Johnson  v.  Avondale,  1  Ohio 
C.  C.  229;  Church  v.  People.  179  111. 
205.  53  N.  E.  554. 

"  The  fact  that  a  sewer  built  by  a 
municipality  discharges  into  a  private 
stream,  however  it  may  affect  the  rights 
of  the  proprietors  of  that  stream,  docs 
not  relieve  a  person  assessed  for  the 
construction  of  the  sewer  from  liability 
on  the  assessment.  Cone  v.  Hartford, 
28  Conn.  363. 

It  is  no  defense  to  the  levy  of  a  spe- 
cial assessment  Ujwn  contiguous  lands 
for  thp  construction  of  a  sewer  within  a 
municipal  corporation  that  the  system 
ailo])ted  requires  such  drainage  tobedis- 
chargtHl  into  a  lake,  and  is  against  pub- 
lic policy.  The  question  as  to  whether 
the  lands  and  lots  of  the  city  shall  bf 
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oorrected  at  a  subsequent  period.*®  A  different  rule  obtains  when  the 
legislature  has  designated  the  outlet  into  which  the  drain  is  to  empty. 
In  such  case,  unless  the  provisions  of  the  statute  are  followed,  the 
entire  proceeding  is  void,  and  assessments  cannot  be  enforced.**  It 
need  not,  however,  appear  upon  the  face  of  the  or<linance  that  a 
proper  outlet  has  been  adopted  if  it  has  in  fact  been.*^    If  the  tax  bills 


drained,  and  how  and  when  it  shall  be 
done,  are  within  the  legislative  discre- 
tion of  the  city  authorities.  Rich  v. 
Chicago,  162  111.  18,  38  N.  £.  256. 

"An  ordinance  of  a  municipal  corpo- 
ration for  the  construction  of  a  sewer  is 
not  invalid  because  it  does  not  provide 
for  obtaining  the  right  to  open  the 
same  in  a  branch  or  ravine  which  is  on 
private  property;  and  an  assessment 
levied  thereunder  is  valid.  It  is  imma- 
t^^rial  whether  such  right  is  obtained  be- 
fore or  after  the  passage  of  the  ordi- 
nance and  making  of  the  assessment. 
Payne  v.  South  Springfield,  161  111.  285, 

44  N.  £.  105. 

A  municipal  board  has  the  power  to 
contract  for  the  construction  of  a  sewer, 
although  it  has  no  outlet  except  through 
a  plan  or  system  of  which  it  is  a  part 
but  whidi  cannot  be  completed;  since  it 
is  open  to  the  board  to  adopt  plans  to 
dispose  of  the  sewage  in  some  other 
mode,  and  it  may  gather  it  for  that  pur- 
pose.   Harney  ▼.  Benson,  113  Gal.  314, 

45  Pac.  687. 

The  fact  that  an  ordinance  of  a 
municipal  corporation  for  a  sewer  pro- 
vides for  an  outlet  by  a  ditch  running 
over  private  property  is  no  reason,  in  a 
proceeding  to  oonftrm  a  special  assess- 
ment for  the  cost  of  constructing  such 
sewer,  for  declaring  the  ordinance  void ; 
although  it  might  be  a  reason  for  en- 
joining proceedings  thereunder  until  the 
right  to  use  the  ground  over  which  the 
ditch  passeF  is  obtained  by  condemna- 
tion or  oUierwise.  Burhans  v.  Norwood 
Park.  138  111.  147,  27  N.  E.  1088. 

An  assessment  for  the  construction  of 
a  sewer  is  not  invalid  because  such  sew- 
er originally  terminated  in  a  certain 
Rti-eet  and  did  not  afford  a  proper  out- 
let, where,  at  the  time  such  Improve- 
ment was  determined  upon,  the  ultimate 
extension  thereof  to  a  river  was  contem- 
plated, and  such  extension  was  made 
within  a  year  so  as  to  afford  a  proper 
outlet.  Wilson  v.  Cincinnati,  5  Ohio  N. 
P.  68. 

"A  charter  provision  that  a  district 
sewer  shall  connect  with  another  dis- 
trict sewer,  public  sewer,  or  natural 
course  of  drainage,  is  a  substantial  mat- 


ter, and  must  be  followed  in  an  ordi- 
nance establishing  a  sewer,  or  the  cost 
of  such  sewer  cannot  be  enforced  by  lo- 
cal assessment.  Johnson  v.  Duer.  115 
Mo.  366,  21  S.  W.  800:  Hemau  v.  Payne, 
27  Mo.  App.  481 ;  Kansas  City  %ise  of 
Kniight  v.  Ratekin,  30  Mo.  App.  416. 

I'nder  a  charter  provision  requiring 
that  district  sewers  must  connect  with  a 
public  sewer  or  another  district  sewer, 
or  with  the  natural  course  of  draina^i^e. 
the  municipality  cannot  construct  a  dis» 
trict  sewer  to  connect  with  any  natural 
course  of  drainage  it  may  selcHct,  but  it 
must  connect  with  the  mitural  course  of 
drainage  constituting  the  base  or  basis 
of  some  })art  of  its  sewer  system ;  and  a 
connection  at  a  point  about  two  blocks 
removed  from  a  public  sewer,  with  a 
stream  or  ravine  which  flows  in  the 
same  general  directicm  as  the  public 
sewer  and  empties  into  the  same  atreani 
several  hundred  feet  away,  is  improper, 
as  the  public  sewer  is  the  proper  base 
for  that  part  of  the  sewer  system. 
Bayha  v.  Taylor,  36  Mo.  App.  427. 

tender  a  municipal  charter  declaring 
that  district  sewers  shall  connect  with  a 
public  sewer  or  other  district  sewer,  or 
with  tlie  natural  course  of  drainage,  an 
ordinance  was  invalid  where  it  provided 
for  the  construction  of  a  sewer  to  empty 
into  the  bed  of  a  creek  which  had  be- 
come filled  up  and  obstructed  so  that  it 
was  a  mere  pond  without  an  outlet ;  and 
special  tax  bills  for  work  done  under 
the  ordinance  could  not  be  enforced. 
Kansas  use  of  Frear  Stove  d  Pipe  Mfg, 
Co.  V.  Sicope,  79  Mo.  446. 

Under  a  municipal  charter  providing 
that  district  sewers  shall  connect  with  a 
public  sewer  or  other  natural  source  of 
drainage,  an  ordinance  authorizing  the 
construction  of  a  district  sewer  is  not 
invalid  by  reason  of  its  authorizing  a 
connection  with  a  district  sewer,  where 
such  sewer  connects  directly  with  a  pub- 
lic spwer.  and  is  of  ample  capacity  for 
such  purpose.  Eyerman  v.  Blakslcy,  78 
Mo.  145. 

"^St.  Joseph  V.  Wilshire,  47  Mo.  App. 
125:  Akers  v.  Kolkmeyer,  07  Mo.  App. 
520,  71  S.  W.  536. 
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are  void  because  of  an  improper  outlet  they  cannot  be  rendered  valid 
by  subsequent  correction  of  the  error. ''^^  As  will  appear  from  the 
subsequent  section,  tlie  property  owner  who  is  injured  by  the  adoption 
of  an  inadequate  or  improper  outlet  may  maintain  an  action  to  com- 
pel the  adoption  of  a  proper  one,  or  for  the  injury  which  he  has  re- 
ceived. As  has  been  already  seen,^^  the  rule  is  iirmly  established, 
contrary  to  the  contention  of  tlie  Indiana  court  in  Valparaiso  v. 
Hagan^^  that  mere  legislative  authority  to  procure  an  outlet  for 
•Irainage  does  not  include  the  right  to  use  a  natural  stream  for  that 
purpose  in  such  a  way  as  to  injure  the  rights  of  riparian  owners.  The 
use  of  land  which  has  been  acquired  for  a  sewer  outlet  may  be 
changed  by  the  legislature.^''  So,  where  an  urban  authority  acquires 
more  land  than  necessary  for  the  immediate  disposal  of  sewage,  but 
which  will  ultimately  be  required  for  that  purpose,  it  need  not  sell 
the  land,  but  may  retain  it,  and  may  use  it  for  some  other  lawful 
purpose,  such  as  recreation  ground  or  the  like,  provided  nothing  is 
done  which  will  impair  the  usefulness  of  the  land  for  the  ultimate 
purpose  to  which  it  is  to  be  devoted.^^ 

807a.  Use  of  stream  as  outlet. —  As  has  already  been  seen,*  the 
streams  are  the  great  drains  which  are  provided  by  nature  to  carry  oflF 
the  rain  which  falls  upon  the  earth,  the  water  coming  from  melting 
snow,  and  the  water  which  comes  to  the  surface  in  the  form  of  springs. 
The  right  to  utilize  these  drains  to  carry  the  water  which  would  natu- 
rally find  it«  way  into  them,  so  far  as  they  may  be  used  without  inflict- 
ing injury  upon  the  riparian  owner,  is  absolute.  A  municipal  corpora- 
tion or  drainage  district  may  make  its  drains  so  as  to  hasten  the  flow 
of  water  into  the  streams,  and  the  landoAvner  has  no  right  to  complain 
of  such  action  so  long  as  the  municipality  keeps  within  its  rights  f 
but  it  has  no  right  to  gather  water  from  a  tract  of  land  and  carry  it 
out  of  itfl  natural  course  and  throw  it  into  a  water  course  in  such  quan- 
tities that  the  capacity  of  the  stream  is  exceeded,  and  injury  is  there- 

^Bayha  v.  Taylor,  36  Mo.  App.  427.  containing  such  land,  as  the  latter  stat- 
"  S  138.  ante.  ute  is  not  retroactive  so  a«  to  impair  ac- 
•153  Ind.  340,  48  L.  R.  A.  707,  74  quired    rights.     South   Orange   v.    Mill- 
Am.  St.  Rep.  306,  54  N.  E.  1062.  burn  (N.  J.  L.)  36  Atl.  29. 

^State,    MiUburn    Tvcp.,    Prosecutors,  ^Atty.   Gen.  v.   Teddington   [1898]    1 

T.  8wth  Orange,  65  N.  J.  L.  254,  26  Atl.  Ch.  66,  67  L.  J.  Ch.  N.  S.  23,  77  L.  T.  N. 

75.  S.  426,  46  Week.  Rep.  88,  61  J.  P.  825. 

Bnt  m  manieipality  that,  by  authority  '  9  186,  ante. 

of  a  statute,  has  puchased  land  in  an  *Flynn  v.  Shenandoah,  19  Pa.  Co.  Ct. 

adjoining  township  for  sewage  disposal  622. 

beds  may  make  lawful  use  thereof,  not-  A  municipal  corporation  has  a  right 

witfastanding   the    enactment,    before   it  to  use  a  water  course  crossing  streets,  as 

btfo^nA,    of   a   supplemental   or   amenda-  laid  out  on  a  plot,  as  an  outlet  for  the 

lory  wet,  requiring  preliminary  consent  drainage  water  of  the  streets:  and  ripa- 

from    the    authorities   of   the   township  rian    owners   on   the   stream    will    hold 
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by  clone  to  the  riparian  OA\Tier.^  But  this  may  be  done  so  far  as  it  is 
possible  to  do  so  without  exceeding  the  capacity  of  the  stream.*  So, 
the  flow  of  the  water  cannot  be  hastened  so  rapidly  that  the  effect  is 
to  cast  the  water  in  a  body  onto  the  lower  property  to  its  injury.^  The 
principle  at  the  foundation  of  these  decisions  is  the  same  that  gov- 
erns the  dealing  with  surface  water  generally.  One  landowner  is  not 
permitted  to  relieve  himself  of  a  burden  actually  resting  upon  his 
land  to  the  injury  of  his  neighbor.  Sic  utere  tuo  ut  alienum  non 
Icedas  is  the  maxim  which  governs  the  relation  with  respect  to  sur- 
face water;  and  it  is  immaterial  in  its  effect  upon  the  liability  of  tlie 
wrongdoer  whether  the  water  is  cast  directly  from  the  upper  onto  the 
lower  groimd,  or  whether  it  is  cast  into  the  stream  in  such  quantities 
that  the  stream  no  longer  can  convey  it,  so  that  it  spreads  over  the 
adjoining  land  to  its  injury.  A  few  cases  have  lost  sight  of  this 
principle,  and  held  that  there  is  no  liability  for  this  flooding  of  the 
lower  land.  Thus,  in  Wheeler  v.  Worcester^  it  was  held  that  a  munic- 
ipal corporation  is  not  liable  to  the  owner  of  land  upon  a  stream  for 
the  overflow  of  his  property  by  the  stream  into  which  it  has  conducte<l 
its  surface  drainage,  if  no  more  than  the  natural  amount  of  water 
finds  its  way  into  the  stream,  although  the  flow  is  hastened  and  a  con- 
siderable amount  of  soil  is  washed  into  the  stream,  which  to  some  ex- 
tent obstructs  its  flow.  And  in  Cumberland  v.  Willisori^  the  court 
held  that  a  municipal  corporation  is  not  liable  for  consequential  dani- 

their  right  subject  thereto,  so  far  as  the  condition,  does  not  render  it  liable  for 
increased  flow  of  water  is  caused  mere-  injury  to  property  caused  by  the  over- 
ly by  improvements,  yiles'  Works  v.  flow  of  the  brook,  where  its  waters  are 
Vincinnali,  2  Disney  (Ohio)  400.  not  increased  by  the  part  of  the  plan 

^Vlandern  v.  Franklin,  70  N.  H.   IPS,  executed. 

47    Atl.    88;    O'Brien   v.    St.    Paul,    18  A  municipal  corporation  has  a  right 

Minn.  182,  Gil.  163;  McBride  v.  Akron,  to  pour  its  sewers  and  drains  into  a  wa- 

12  Ohio  C.  C.  610.  ter  course,  without  being  under  any  ob- 

*  Kemper   v.    Widows'    Home,   6    Ohio  ligation  to  keep  it  clear  to  its  mouth  on 

Dec.  Reprint,  1049.  the  private  property  through  which   it 

In    opening   and    paving   streets    and  flows.    This  right  is  not  lost  when  the 

gutters  a  municipality  performs  a  gov-  water   is   conducted  through  a  coverec' 

emmental  duty;  and  the  fact  that  the  passageway.     Munn   ▼.   Pittsburgh,     40 

waters  of  a  brook  are  conf  iderably  in-  Pa.  364. 

creased  thereby  does  not  render  it  liable  *Noonan  v.  Albany,  79  N.  Y.  470,  35 

for   injuries  caused  by   the  overflow  of  Am.  Rep.  540. 

the    brook.     Wilson    v.    Waterbury,    73  An  injuncti(Mi  will  be  granted  at  the 
Conn.   416,  47   Atl.   687.     And  in  that  suit  of  lower  riparian  proprietors  to  re- 
case  it  was  held  that  where  a  mimicipal-  strain  absolutely  the  proposed  introduc- 
ity,  by  its  charter,  is  given  power  to  use  tion  into  a  stream  by  a  municipality  of 
any  water  course  as  a  sewer,  and,  act-  an  artificial  supply  of  water  to  the  ex- 
ing  under  such  authority,  adopts  a  plan  tent  of  10,000,000,  gallons  every  twenty- 
for  a  sewerage  system   which  provides  four   hours.    Baltimore   v.   Appold,    42 
for  deepening  and  widening  the  channel  Md.  442. 
of   a   brook,   its   subsequent  conduct   in  '10  Allen,  603. 
carrying  the  plan  only  partially  into  ex-  *  50  Md.  138,  33  Am.  Rep.  304. 
ecution,  leaving  the  brook  in  its  natural 
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ages  from  the  draining  of  surface  water  into  a  stream  by  the  extensive 
grading  and  paving  of  streets  in  the  exercise  of  its  powers,  and  with 
no  want  of  reasonable  care  and  akill  in  making  the  improvements, 
whereby  the  flow  is  increased  to  the  injury  of  proprietors  below. 
Both  decisions  lose  sight  of  the  fact  that  surface  water  cannot  be 
gathered  together  in  a  body  and  cast  onto  the  property  of  the  lower 
t)wner,  and  both  are  in  conflict  with  that  fundamental  rule.  The 
municipal  corporation,  in  hastening  the  flow  of  the  water,  is  bound 
to  take  notice  of  the  con<lition  which  it  Avill  thereby  create,  and  it 
must  see  that  all  structures  which  it  places  over  the  stream  are  suf- 
ticient  to  carry  all  water  which  will  be  likely  to  flow  in  the  stream.^ 
An  injunction  will  not  be  granted  restraining  drainage  trustees  from 
(i»nstrueting  a  steam  engine  for  the  purpose  of  draining  a  particular 
district  into  a  river  upon  the  groimd  that  the  increased  body  of  water 
ivill  injure  the  navigation  of  the  river  and  flood  the  adjacent  lands, 
where  it  is  uncertain  whether  the  operation  of  the  steam  engine  would 
have  that  eflFect,  the  proposed  engine  being  of  a  nature  easily  con- 
trolled, the  operation  of  which  can  be  stopped  on  its  becoming  appar- 
ent that  it  is  injurious,  as  it  will  be  time  enough  at  that  time  to  grant 
the  injunction ;  although  the  court  said  that  if  it  had  appeared  that  an 
engine  could  hardly  be  used  without  destroying  the  navigation  and 
flooding  the  districts,  it  would  have  held  that  its  erection  would  have 
amounted  to  a  beginning  of  the  injury,  and  would  have  restrained  it* 
It  has  been  already  seen'^  that  the  municipality  has  no  right  to  turn 
its  sewage  into  a  stream.  But  in  Grey  ex  rel.  Sifumons  v.  Paterson}^ 
the  court  held  that  a  municipal  corporation  makes  neither  natural, 
nor  reasonable  use  of  a  nontidal  and  non-navigable  river  when  it  dis- 
charges into  it  by  its  sewerage  system  vastly  more  than  the  natural 

*8tanekfield    v.    "S  net  on,    142     Mass.  resulting  from  overflow   caused  by  the 

1 10,  7  N.  E.  703.  diversion  of  surface  water  into  a  stream 

A  city  is   liable  for  each  overflow  of  by  a  city  without  providing  a  suflScient 

property  caused  by  its  diverting  surface  culvert  for  its  esca|)e.     Ibid. 

water  into  a  stream  without  providing  But  in  Biltz  v.  Ashland,  3  Pa.  Co.  Ct. 

a   rafiicieiitly    large   culvert   for    its  e$>-  412,  an  injunction  was  refused  against 

cape,  as   for  a  separate  trespass;    and  conci>ntrating   sewage   into    an     insufli- 

the  statute  of  limitations  begins  to  run  eient  culvert  'so  as  to  injure  the  plaiu- 

•t  the  time  of  each  trespass,  and  not  at  tiflf  by  its  overflow,  as  these  matters  be- 

the  time  of  the  act  of  the  city  in  divert-  longed  to  the  discretion  of  the  borough, 

ing    the    water.     Finley    v.    Williama'  and    no    negligence    was    charged,    and 

hurffh,  24  Ky.  L.  Rep.   1336,  71  S.  W.  there  was  adequate  remedy  at  taw;  and 

502.  the  culvert  was  made  by  private  parties 

Whether  an  overflow  was  caused  part-  along  the  water  course. 

ly  by   reason  of  the  insufficiency  of  a  *Ripon  v.  Hohart,  3  Myl.  &  K.   169, 

ctilvert,  and  partly  by  the  diversion  of  Coop.  t.  Brougham,  333,  3  L.  J.  Ch.  N. 

<>urfaoc    water,    and    the    proportionate  S.  145. 

part  of  the  damage  caused  by  the  diver-  ^  |  138,  ante, 

•ion    pre  not  proper  questions  for  the  "68  N.  J.  Eq.  1,  42  Atl.  749. 
jury,  in  an  action  to  recover  damages 
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drainage  of  riparian  owners.  A  city  may  use  a  stream  for  receipt  of 
surface  drainage  from  its  streets  without  being  liable  to  a  lower 
riparian  owner,  although  the  effect  is  to  drive  the  fish  from  the 
stream.  ^^ 
208.  Liability  for  injuries  caused  by  inadequacy  or  negligent  location 
*  outlet. —  I'wo  distinct  classes  of  people  may  be  injured  by  the  pro- 
vision of  an  outlet  which  is  insufficient  or  negligently  located :  First, 
those  whoso  property  is  situated  along  the  course  of  the  drain,  and 
which  is  either  not  drained,  or  is  made  to  suffer  by  the  ovei*flow  of 
water  onto  it  by  the  insufliciency  of  the  outlet;  and  second,  those 
whose  property  is  located  at  or  below  the  outlet,  and  who  are  injured 
by  the  casting  of  the  contents  of  the  drain  onto  their  property.  An 
owner  of  land  within  the  drainage  district,  who  has  been  asscvssed  for 
the  cost  of  the  drain,  may  compel  the  officers,  by  mandamus,  to  alter 
an  outlet  which  has  proved  to  be  insufficient  to  drain  his  property  so 
as  to  afford  the  drainage  for  which  he  has  paid.^  The  inadequacy  of 
an  outlet  is,  however,  the  same  as  inadequacy  of  drainage  generally ; 
and,  since  the  public  is  not  bound  to  furnish  drainage  for  the  citizens, 
the  latter  have  no  right  of  action  to  recover  for  injuries  caused  by  the 
fact  that  their  property  is  not  adequately  drained.  But,  in  case  land 
along  the  drain  is  flixjded  by  the  overflow  of  the  drain  because  of  in- 
sufficient outlet,  the  owner  may  maintain  an  action  for  damages  in- 
flicted on  him  thereby  f  and  the  outlet  will  be  regarded  as  insufficient 
if  the  sewer  empties  into  a  stream  the  Avater  of  Avhich  in  times  of  ordi- 
nary floods  is  likely  to  flow  into  the  sewer  to  the  injury  of  property 
owners  unless  some  measures  are  taken  to  prevent  such  injury.^  The 
action  of  a  local  authority  in  the  execution  of  its  statutory  power  in 
diverting  sewage  from  one  drain  or  sewer  into  another  already  sur- 
charged with  sewage,  w^hereby  damage  is  occasioned  to  an  individual 
occupier  of  premises,  is  not  a  mere  act  of  omission,  but  constitutes  the 
commission  of  a  legal  wrong,  in  respect  of  which  the  occupier  may 
maintain  an  action  for  the  damage  sustained.*     Constructing  a  sewer 

^*Bainard  v.  Netctotif  164  Mass.  255,  Borough    improvemen*.   ooramiAnioner^ 

27  N.  E.  995.  arc  guilty  of  negligence  in  oonneetiug  u 

^Peotone  d  M.   Union  Drainage  Dist.  new   sewer  with  a  sewer  on   plaintiff's 

Yo.  1  V.  Adamtt,  163  111.  428,  45  N.  E.  premises  without  placing  therein  a  pen- 

y()6,  Affirming  61  111.  App.  435.  stock,  which  would  have  prevented  wa- 

^Jjouuiville  V.  OWialley,  21  Ky.  L.  Rep.  ter   backing   into   the    plaintiff's   sewer. 

873,  53  8.  W.  287 ;  Netzer  v.  Crookatony  where  the  previous  connection  with  Uk- 

T^^^  Minn.  244,  61  N.  W.  21 ;  Harrigan  v.  old  sewer  had  such  a  penstock.     Ruck  v. 

Wilmington,    8    Houst.    (Del.)     140,    12  Williams,  3  Hurlst.  &  N.  308,  27   L.  J. 

Atl.  779:  Defer  v.  Detroit,  67  Mich.  346,  Exch.  N.  S.  357.  6  Week.  Rep.  622. 

34  N.  W.  680.  *Dent  v.  Bournemouth,  66  L.  J.  Q.  B. 

*Kansas  City  v.  King,  65  Kan.  64,  68  N.  S.  395. 
Pac.  1093. 
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outlet  so  that  it  will  deposit  the  contents  of  the  sewer  whore  it  will  be 
a  menace  to  the  public  health  is  a  nuisance.  As  said  in  State  v.  Port- 
land^  a  municipal  corporation  having  the  power  to  establish  public 
5*ewer8,  at  the  same  time  acquires  the  corresponding  duties  and  obli- 
gations growing  out  of  the  exercise  of  the  power,  and  must,  at  its 
peril,  make  the  outfall  of  its  sewers  where  the  deposits  from  them 
will  be  promptly  removed  bv  the  influx  of  the  tides,  so  that  they  will 
not  create  a  nuisance  either  to  public  health  or  the  right  of  naviga- 
tion ;  or  it  must  provide  for  their  speedy  removal  in  some  other  mode. 
The  construction  of  a  sewer  outlet  in  such  a  way  as  to  cast  the  con- 
tents of  the  sewer  onto  private  proi)erty  is  a  direct  trespass  which  will 
be  enjoined  by  equity,®  and  will  give  the  landowner  a  right  to  recover 
damages  thereby  inflicted  on  himJ  And  ejectment  will  lie  against 
a  city  which  takes  possession  of  the  property  of  a  riparian  owner,  and 
cx>n8truct8  thereon  a  sewer  outlet  into  the  river,  and  drives  and  main- 
tains piles  along  the  water  front  for  the  purpose  of  constructing  the 
sewer.*  A  discharge  of  a  sewer  near  private  property  so  as  to  di- 
minish its  value  will  give  the  owner  a  right  of  action,  and  the  fact  that 
he  had  given  his  permission  to  do  certain  acts  will  not  absolve  the 
municipality  from  liability  if  the  authority  given  was  exceeded.®  If 
the  sewer  is  constructed  by  the  municipal  corporation  the  fact  that 
the  filth  is  thrown  into  it  by  private  individuals  without  authority 

•  74  Ke.  268,  43  Am.  Rep.  586.  pense.     Danhury  d   N.   R.   Oo,   v.   Nor- 

•A'ctc  York  C.  d  H.  R.  R.  Co.  v.  Rock-   walk,  37  Conn.  109. 
ntter,  127  N.  Y.  591,  28  N.  E.  416.  'Jacksonville  v.  Lambert,  62  111.  519; 

Where  a  municipal  corporation  under   King  v.  Kansas  City,  58  Kan.  334,  49 
•statutory  authority  changes  the  chan-   Pac.  88:  Troy  v.  Coleman,  58  Ala.  570; 
nel   of  m  hrook  for  9ewer  purpoaes,   it    Union   Springs  t.  Jones,  58   Ala.   654; 
cannot  empty  sewage  into  the  old  chan-   Bradt  v.  Albany,  5  Hun,  591. 
nel  to  the  injury  c?  the  owners  of  land       'Harrington  v.  Port  Huron,  86  Mich. 
through  which  it  runs;  and  they  will  be   46,  13  K  R.  A.  664,  48  N.  W.  641. 
eotiUed    to    an    injunction    to   restrain       *Ijoughran  v.   Des   Moines,   72   Iowa, 
<uch    action.     Woodward  t.   Worcester,   382,  34  N.  W.  172. 
121  SCaas.  245.  A  city  is  liable  for  the  damages  sus- 

Where  a  railroad  is  carried  through  a  tained  by  a  landowner  by  reason  of  its 
de«f>  cot  or  excavation  under  a  street,  failure  to  complete  a  sewer  entirely 
which  crosses  it  by  a  bridge,  the  city  will  across  his  premises,  the  owner's  consent 
not  be  allowed  to  eonstruct,  and  equity  to  the  construction  of  which  was  given 
will  restrain  it  from  constructing,  a  sew-  on  condition,  agreed  to  by  the  city,  that 
er  which  will  discharge  the  water  of  it  should  be  so  constructed,  whereby  it 
the  street  into  the  cut,  under  the  is  allowed  to  discharge  upon  and  over- 
bridge,  ibereby  endangering  the  excava-  flow  such  premises.  McBride  v.  Akron, 
tkm  wmll  and'  the  railroad  station  sup-    12  Ohio  C.  C.  610. 

ported  by  it;  and  the  fact  that  the  con-  An  owner  of  land  may  enjoin  a  munic- 
stmctioB  of  the  railroad  in  an  excava-  ipal  corporation  and  highway  commis- 
tk»  ioteroepted  the  natural  drainage  of  sioners  from  extending  an  outlet  for  the 
tlie  wmicipality  will  not  alter  the  case,   sfiewage    of    the    municipality  along    a 


a  dnun  can  be  constructed  that  highway  in  a  direction  different  from 
will  not  injure  the  railroad,  though  at  that  of  the  natural  flow,  and  discliarg- 
a  fTMier,    but    not    unrea.sonable,     ex-   ing  the  same  at  a  point  where  it  will  flow 
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will  not  absolve  the  municipalitv  from  liahilityJ®  The  fact  that  tlie 
act  of  the  mimcipality  was  quasi  jiidieial  will  not  relieve  it  from  lia- 
bility.** The  liability  attaches  in  case  the  sewage  is  turned  into  a 
water  way  in  such  a  way  as  to  destroy  access  to  wharves  and  piers. '- 

209.  Excessive  cost. —  The  estimated  cost  of  the  improvement  enters 
to  some  extent  into  the  question  of  the  adequacy  of  the  plan  adopted. 
If  the  drainage  is  for  the  improvement  of  the  health  or  the  enhance- 
ment of  the  prosperity  of  the  inhabitants  of  a  particular  section  of 
coimtry,  the  question  of  its  desirability  will  be  governed  to  some  ex- 
tent by  the  amount  which  nmst  be  paid  for  the  improvement.  If  the 
cost  will  be  so  great  that  the  inhabitants  can  better  afford  to  leave* 
their  homos  and  seek  a  more  healthful  location  rather  than  pay  for  the* 
drainage  it  can  hardly  be  said  that  the  scheme  is  practicable.  There- 
fore, in  all  cases  where  the  local  needs  are  the  determining  factors  in 
deciding  whether  or  not  the  drainage  should  be  undertaken,  cost  must 
be  taken  into  consideration.  But  where  the  property  in  its  unfortu- 
nate condition  constitutes  a  public  nuisance  the  public  may  require 
the  owner  to  drain  it  and  thereby  abate  the  nuisance,  although  the  cost 
is  greater  than  the  value  of  the  property.  In  such  case  the  property 
owner  must  bear  the  burden  of  the  unfortunate  condition  of  his  projn 
erty.  Except  in  the  latter  class  of  cases,  the  state  should  in  every  in- 
stance provide  that  tlie  cost  must  not  exceed  the  benefit  to  result  from 
the  improvement,  and,  in  case  it  does  not  do  so,  such  condition  should 
be  implied.  The  question  of  benefit  is,  however,  a  matter  resting 
largely  in  the  judgment  of  the  officers  to  whom  it  is  committed,  and  it 
is  a  question  on  which  persons  will  differ.  Therefore,  when  the  mat- 
ter is  committed  to  a  local  tribimal  its  decision  will  be  conclusive,  and 
the  court  will  not  hear  evidence  to  dispute  its  findings.*  An  assess- 
across  his  land,  where  the  injury  result-  constructing  its  sewers  as  to  destroy  a 
mir  from  the  noxious  odors  therefrom  is  marine  railway  by  the  sediment  depoa- 
irreparable,  and  its  continuance  will  ited  around  and  upon  it:  and  such  re- 
permanently  injure  the  property  and  suit  cannot  be  justified  by  a  discretion- 
health  of  such  owner  and  his  family.  ar>'  power  to  construct  drains.  Cahiil 
Dierks  v.  Addison  Ticp.  High%cay  v.'BaWtworc,  93  Md.  233,  48  Atl.  705. 
Comrs.  142  111.  197,  31  N.  E.  496.  But  the  provision  of  the  5th  Amend- 

^^Clnse  V.  Woodstock,  23  Ont.  Rep.  99.    ment  to  the  United  States  Constitution. 

"Beach  v.  FAmira,  22  Hun,  158,  34  N.  that  private  property  shall  not  be  taken 
Y.  S.  R.  622.  UN.  Y.  Supp.  913.  for   public   use   without  just   compenaa- 

^"Sln'ght  V.  Kingston,  11  Hun,  694,  tion,  does  not  apply  to  the  act  of  a 
Appeal  dismissed  in  73  N.  Y.  592;  Hud-  municipal  corporation  of  a  state  in 
son  River  R.  Co.  v.  Loeh,  7  Robt.  418;  turning  the  flow  of  surface  water  into  a 
Constitution  Wharf  Co.  v.  Boston,  156  public  stream  beside  a  wharf  in  such  a 
Mass,  .397,  30  N.  E.  1134;  Brayton  v.  way  that  the  adjacent  water  was  madt« 
FnU  River,  113  Mass.  229,  18  Am.  Rep.  shallow  and  the  wharf  rendered  of  n<» 
470;  Clark  v.  Peckham,  9  R.  I.  455.  value.     Barron  v.  Baltimore,  7  Pet.  243. 

So,  a  municipal  corporation  is  liable   8  L.  ed.  672. 
for    d.-^mage    resulting    from    its    negli-        *A  proceeding  for  condemnation  of  a 
genoe  in  so  diverting  surface  water  and    right  of  wiiy  for  a  drain  cannot  be  de 
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ment  for  a  sewer  is  not  invalid,  althougli  the  city  officers  have  no 
means  of  ascertaining  what  the  improvement  will  cost,  where  it  does 
not  appear  that  the  assessment  is  too  large,  or  that  the  authorities  have 
acted  dishonestly  in  the  matter.*  All  matters  which  are  necessary 
adjuncts  to  the  improvement  may  be  considered  as  part  of  its  cost,  and 
paid  for  out  of  the  assessment  raised.^ 

810.  To  what  extent  mnst  plans  be  formulated  and  published. — 
Knowledge  of  what  is  to  be  done  is  a  necessary  ingredient  in  passing 
judgment  upon  the  feasibility  of  any  plan  for  public  improvement. 
Therefore,  it  is  desirable  that  the  details  of  an  intended  improvement 
should,  so  far  as  possible,  be  worked  out  and  stated  in  a  formal  man- 
ner before  the  proposition  of  its  adoption  is  submitted  to  the  voters, 
or  to  the  authorities  to  whom  the  matter  is  committed.  The  taxpayer 
has  a  right  to  have  this  done  in  order  that  he  may  know  whether  to 
lequiesce  in  the  proceeding,  or  to  take  the  steps  to  contest  it  Stat- 
utes authorizing  drainage  improvements  usually  require  that  the  pro- 
i-eedings  for  the  establishment  of  a  drain  shall  designate  the  plans, 
route,  specifications,  estimates,  and  all  other  matters  necessary  to  dis- 
tinguish the  particular  improvement  contemplated,  and  to  give  per- 
^ns  whose  property  will  be  taken,  or  who  will  be  taxed  for  it,  all 
information  which  they  may  require  in  forming  an  intelligent  judg- 
ment as  to  what  attitude  to  assume  towards  the  improvement.  All 
these  preliminary  matters  must  be  sufficiently  definite  to  enable  inter- 
i*>ted   persons  to  act  intelligently  upon   the  matter.^     An  indefinite 

f#ated   on  the  ground  that  the  statute  'McChesney  v.  Hyde  Park,  151  111.  634, 

MiUiormiig   it    is   unconstitutional    be-  37  N.  E.  85S. 

«B]vie  the  tax  for  the  improvement  is  A  bill  by  a  landowner  to  enjoin  drain - 
Toid  so  far  as  it  exceeds  the  benefit  re-  age  commissioners  from  making  appro- 
reived,  where  the  statute  expressly  pro-  priations  from  the  general  fund  to  con- 
rides  that  the  benefit  and  cost  shall  be  struct  certain  subordinate  ditches  not 
mseertained  before  any  proceedings  are  necessary  for  the  general  drainage  of 
takm,  and  that,  if  the  cost  exceeds  the  the  whole  district  cannot  be  maintained 
benefit,  the  commiH^ioners  can  proceed  in  the  absence  of  positive  allegations 
no  further  with  the  enterprise.  Red-  that  such  ditches  are  not  within  the 
4ttm  r.  Chacey,  7  N.  D.  231,  73  N.  W.  original  purpose  for  which  the  corpo- 
lfl81.  rate    funds    may   be   used,    so   that   all 

Eridenee    that   collectively    the  lands  lands   within  the  district  shall    receive 

affected  by  the  construction  of  a  public  their  proper  and  equal  benefits,  as  con- 

diteh  were  of  no  more  value  with  than  teni plated  when   the  lands  were  dassi- 

withoat  the  proposed  drainage  is  inad-  fied.     McFadden  v.  White,  31  lU.  App. 

mi^sihle  to  sustain  a  remonstrance  that  100. 

the  cost  of  the  ditch  exceeds  the  aggre-  But  attorneys'  fees  cannot  be  assesse^l. 

gate  benefita,  where  the  aggregate  bene-  taxed  up,  and  collected  as  a  part  of  the 

fits  to  lands,  the  owners  of  which  are  expenses  of  the  location  or  construction 

making  no  objections  to  the  assessment,  of  a  ditch  from  the  landowners  afi'ected 

exceed  the  cost  of  the  drain.     Earhart  in  the  absence  of  a  statutory  provision 

▼.  Farmerf'  Creamery,  148  Ind.  79,  47  therefor    in    the    law    authorizing    the 

N.  E.  22«.  ditch.     Kersey  v.  Turner,  99  Ind.  257. 

'lAfomin  V.  Little  Falh,  60  App.  Div.  *f?fafe.     Coar,    Prosecutor,   v.    ^Jersey 

29!>,  72  N.  Y.  Supp.  774.  City,  36  N.  J.  L.  404;  Sheehan  v.  Fitch- 
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preliminary  order  cannot  be  aided  by  plans  made  at  the  time  of  con- 
struction.^ A  substantial  compliance  with  the  requirements  to  set 
out  a  description  of  the  improvement  is,  however,  sufficient^  An  as- 
sessment is  not  invalidated  by  failure  to  make  and  record  plans  which 
had  no  relation  to  the  assessment*  The  lands  which  will  be  affected 
by  the  drain  should  be  described,*  as  well  as  the  territory  to  be 
drained.**  The  plan  as  published  will  be  given  a  reasonable  interpreta- 
tion to  effect  this  purpose,  and  it  will  not  be  defeated  by  mere  clerical 
errors  which  did  not  affect  the  substantial  rights  of  the  parties.'' 

211.  Cost  must  be  estimated. —  One  of  the  most  important  factors  in 
the  problem  of  the  desirability  of  a  proposed  drainage  improvement  is 
a  knowledge  of  the  cost.  Therefore,  that  item  should  be  correctly  es- 
timated from  the  best  possible  data  which  can  be  obtained ;  and,  if  the 
statute  requires  a  detailed  itemizing  of  cost  to  be  obtained  before  pro- 
ceeding with  the  improvement,  a  failure  to  do  so  renders  the  proceed- 
ing illegal,  and  the  assessment  void.*  A  provision  in  a  ditching  law 
authorizing  persons  desiring  to  make  application  under  an  act  for  the 
construction  of  a  ditch  to  employ  an  engineer  to  enter  upon  such 
lands,  over  which  the  proposed  ditch  is  to  run,  as  far  as  necessary  to 
make  a  survey  and  schedule  and  an  estimate  of  the  cost  of  construe 
tion,  does  not  require  the  making  of  such  survey  and  estimate  before 
the  making  of  the  application,  unless  the  same  is  necessary  to  state  the 
facts  required  to  be  contained  therein.^     A  provision  limiting  the  cost 

burg,  131  Mass.  623;  Kneeland  v.  Mil-  *Hyd€  Park  v.  Carton,  132  111.  100,  23 

tcauhee,  18  Wis.  412.  N.  E.  590. 

An  assessment  for  the  construction  of  ^Eyermann   v.    Proveneheref    15    Mo. 

sewers  and  other  work,  including  crib-  App.  256. 

bing,  manholes,  and  flush  tank,  is  void,  The  word  "fall,"   in  a  clause  of  an 

when  the  description  in  the  resolution  ordinance    specifying   the    location    and 

of  intention  is  insufficient  as  to  the  di-  construction    of   a   sewer,   will   be   con- 

mensions,  nature,  and  character  of  the  strued  to  mean  "rise,"  where  the  effect 

work  and  the  materials  to  be  used.    Mo-  of  a  literal  interpretation  would  be  the 

Donnell  ▼.  Oillon,  134  Cal.  329,  66  Pac.  construction  of  a  sewer  with  the  outlet 

314.  higher  than  the  starting  point,  and  it  i» 

*Sheehan  v.  Fitchburgy  131  Mass.  523.  evident  from  other  sections  of  the  ordi- 

*Pearc€  v.  Hyde  Park,  126  111.  287,  18  nance  and  from  the  plans  and  specifica- 

N.  E.  824.  tions  that  the  latter  word  waa  intended. 

An  ordinance  of  a  municipal  corpora-  Steele  v.  River  Forest,  141  111.  302,  30 

tion  for  the  construction  of  a  sewer  is  N.  E.  1034. 

not  rendered  uncertain  by  reason  of  the  ^  Mills  v.  Detroit ^  96  Midi.  422,  54  N. 

caption  failing  to  state  that  its  purpose  W.  897. 

in  part  was  to  provide  for  house  connee-  A  contract  for  a  sewer,  executed  by  a 
tions  with  the  sewer.  The  sewer  catch-  municipal  corporation  before  an  esti- 
basins,  manholes,  and  house  connections  mate  has  been  made  of  the  probable  ex- 
are  all  parts  of  one  improvement,  pense  of  the  work,  is  invalid,  so  that 
Hinsdale  v.  Shannon,  182  111.  312,  56  no  charge  can  be  created  against  abut- 
N.  E.  327.  ting    property   tliereunder.     People     ew 

*Kelso  T.  Boston,  120  Ma.ss.  297.  rel.  Moore  v/.Veir  York,  5  Barb.  43. 

^Bennett  v.   Olney,  66  Mich.   634,  23  *Slu88er  v.  Ransom,  39  Ind.  606. 
N.  W.  449. 
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of  the  impruvement  to  the  amount  of  the  appropriation  based  upon 
the  preliminary  estimate  applies  only  to  improvements  paid  for  out 
of  the  general  funds,  and  not  to  those  paid  for  out  of  special  assess- 
ments.^ A  tax  for  a  sewer  is  not  illegal,  although  neither  the  resolu- 
tion ordering  the  sewer,  nor  the  one  that  assesses  the  tax,  in  terms 
names  the  gross  amount  to  be  paid,  or  the  amount  of  tax  to  be  assessed 
upon  each  tract  of  land,  and  the  owner  thereof,  when  the  resolution 
assessing  the  tax  named  the  street  through  wliich  the  sewer  was  to  be 
constructed  and  the  terminal  points,  and  ordered  that  the  tax  be  as- 
sessed and  levied  on  each  lot,  part  of  lot,  or  tract  of  ground  in  the  sum 
and  to  the  amount  shown  by  the  plat  of  the  city  engineer,  whicli  plat 
showed  the  amount  to  be  assessed  to  each  square  foot,  the  number  of 
^uare  feet  in  each  tract  of  ground,  and  the  total  assessment  for  each 
tract  of  ground  subject  to  be  assessed  for  the  sewer.* 

212.  Konte  thonld  be  described.—  To  enable  those  who  are  to  be  af- 
fected by  the  construction  of  a  sewer,  either  by  being  assessed  for  ben- 
efits conferred  on  their  property,  or  by  having  land  taken  for  a  right 
of  way,  to  protect  their  rights  intelligently,  the  route  should  be  de- 
^'ribed  in  the  preliminary  specifications  with  suflficient  accuracy  to 
enable  them  to  know  to  w^hat  extent  they  will  be  affected  by  it  But 
rhe  route  which  will  ultimately  be  adopted  need  not  be  predetermined 
with  absolute  accuracy.  It  is  suflScient  if  it  and  the  termini  are  ap- 
proximately indicated.*  A  petition  to  establish  a  drain  sufficiently 
describes  it  where  it  contains  a  description  of  the  line  of  the  drain, 
together  with  a  table  showing  the  numbers  of  the  stations  and  the 
depth  and  width,  so  that,  if  the  line  indicated  be  taken  to  mean  the 
center  line  of  the  strip  to  be  taken,  the  description  is  definite  and  cer- 
tain.* If,  however,  a  street  through  which  a  sewer  is  to  pass  is  en- 
tirely emitted  from  the  description  of  the  route,  no  valid  assessment 

*BiU  T.  Swingley,  159  Mo.  45,  60  S.  drain  is  sufficient  where  it  gives  the  ter- 

\y.  114.  minal  points  and  the  direction  which  it 

Therefore,   a   judgment  confirming   a  is  to  run,  with  the  distances.     Clark  v. 

special  assessment   levied   upon  land  in  Teller,  50  Mich.  61 S,  16  N.  W.  167. 

A  drainage  district  cannot  he  attacked  in  The  description  of  a  proposed  drain  to 

a  proceeding  to  foreclose  the  lien  for  the  commence  at  a  specified  point  upon   a 

unpaid    ajv^esHment,    upon    the     ground  designated  water  course  which  is  to  be 

that   the  whole  assessment  excels  the  deepened,     widened,     and     straightened 

f^tnnated  cost  of  the  work  and  the  ex-  through  given  sections  terminating  at  a 

penae  of  the  assessment.     Hammond  v.  point     indicated,     sufficiently     complies 

Prople,  169  111.  545,  48  N.  E.  573.  with  a  statutory  provision  requiring  a 

*Dittoe  Y.  Davenport,  74  Iowa,  66,  36  general    description    of    the    beginning, 

K.  W.  895.  the    route,    and    the    terminus    of     the 

'ffflnaer  ▼.   Burbank,   117   Mich.   463,  drain.     Brady   v.    Hayxcard,    114    Mich. 

76  N.   W.    109:    Htnie  ex  rcl.    (tick   v.  326,  72  N.  W.  233. 

Polk  Countv.  87  Minn.  325,  60  L.  R.  A.  \A.nkettn  v.  Hayward,  119  Mich.  525, 

161,  92  y.  VV.  216.  78  N.  W.  567. 

A   petition    to    lay    out    a    township 
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can  be  made  upon  the  owner  of  property  located  thereon.'  A  petition 
to  lay  out  a  drain  is  insuflScient  to  confer  jurisdiction  upon  the  drain 
eoininissioner  where  the  course  of  the  proposed  drain  is  left  to  the  de- 
termination of  the  commissioner.*  An  application  for  the  establish- 
ment of  a  drain,  which  gives  its  dimensions  and  describes  a  line 
between  the  termini,  is  insufficient  where  it  fails  to  state  which  side 
of  the  line  the  land  should  be  taken,  or  to  give  any  data  from  which 
it  can  be  ascertained.*^  A  proceeding  to  lay  out  a  public  ditch  will  be 
quashed  where  the  venire  to  summon  the  jury  failed  to  give  the  di- 
mensions of  the  ditch,  or  to  indicate  the  line  of  it  with  any  precision.'' 
213.  Dimensions  should  be  fixed. —  If  the  amount  of  the  tax  which 
will  be  levied  on  abutting  property  will  be  affected  by  the  dimensions 
of  the  proposed  improvement,  they  should  be  stated  in  the  preliminary 
proceedings  with  sufficient  accuracy  to  inform  the  persons  to  be  af- 
fected of  the  character  of  the  improvement  But  if  the  cost  is  to  bf- 
estimated,  or  the  amount  to  be  charged  against  the  abutting  propertv 
is  determined,  so  that  the  size  of  the  improvement  will  have  no  effect, 
then  the  dimensions  need  be  stated  only  so  far  as  to  indicate  what  the 
improvement  is  to  be;*  but  even  then  such  facts  as  the  depth  and 
width  and  estimated  capacity  should  be  stated.^  If  the  statute  re- 
quires the  dimensions  of  the  proposed  sewer  to  be  stated  in  the  ordi 
nance,  the  common  council  cannot  delegate  the  power  to  determine 
them,  and  an  attempt  to  do  so  will  render  the  proceeding  void.'  Un- 
der a  charter  authorizing  the  construction  of  public  and  district  sew- 
ers, the  former  to  be  paid  for  by  the  city  and  the  latter  by  special  tax 
upon  the  property  located  in  the  district,  the  district  sewers  to  be  con- 
stnicted  upon  recommendation  of  the  board  of  public  improvement, 

^Cincinnati  ▼.  Honnigfort,  32  Ohio  L,  void  for  uncertainty  where  the  only  de- 

J.  .32.  scription  as  to  the  depth  and  grade  is 

'Null  V.  Zierle,  52  Mich.  640,   18  N.  that  "said  sewer  shall  be  laid  at  a  pn^- 

W.  348;  Frost  v.  Leatherman,  55  Mich,  er  depth  and  grade  to  give  proper  fall 

33,  20  N.  W.  705.  and    drainage."     Alton     v.     Middleton, 

A  view  taken  by  the  jury  to  deter-  158  III.  442,  41  N.  E.  926. 

mine  the  necessity  for  a  public  ditch  is  */Sf/.  Louis  use  of  Murphy  v.  Olemens, 

defective  where  it  does  not  point  out  the  43    Mo.    396,   Overruling   8t.   Louis    v. 

line  of  the  ditch,  or  specify  its  dimen-  Oeters,  .30  Mo.  466. 

sions,  but  refers  to  it  merely  by  name.  But  Judge  Baker  held  that  the  fail- 

Chapman  ▼.  Clark,  49  Mich.  305,  13  N.  ure  of  the  city  council  to  state,  either 

W.  601.  in  its  notice  of  the  passage  of  a  resolu- 

^Bennett  ▼.   Olney,  56  Mich.  634,  23  tion  for  the  construction  of  a  sewer,  or 

N.  W.  449.  in  the  resolution  itself  the  size  of  the 

^Chapman  ▼.  Clark,  49  Mich.  305,  13  proposed  sewer,  as  required  by  statute, 

N.  W.  601.  does  not  deprive  it  of  jurisdiction  to  or- 

^Dittoe  v.  Davenport,  74  Iowa,  66,  36  der    the    improvement,    and     is   not    a 

N.  W.  895.  ground   for   enjoining  the  collection  of 

^Milton  V.  Wacker,  40  Mich.  229.  the   assessment   therefor.     Rickoords   v. 

An  ordinance  of  a  municipal  corpora-  Hammond,  67  Fed.  380, 
tion  for  the  construction  of  a  sewer  is 


Digitized  by  VjOOQIC 


I  219]  DRAINAGE.  1030 

and  to  be  of  such  dimensions  as  it  may  prescribe,  the  character  of  a 
sewer  constructed  as  a  district  sewer  and  of  the  prescribed  dimen- 
sions is  not  open  to  attack  in  collateral  proceedings  to  enforce  the 
>pecial  tax,  on  the  ground  that  its  main  stem,  being  8  feet  wide, 
(^institutes  a  public  sewer.*  A  culvert  at  a  point  where  a  street  crosses 
a  stream  is  not  a  street  improvement  within  the  provisions  of  a  char- 
ter requiring  the  dimensions  of  the  improvement  to  be  determined  by 
rhe  city  council.' 

214.  Other  details  to  be  specified. —  The  materials  which  are  to  be 
used  in  the  construction  of  the  Improvement  should  also  be  specified, 
not  so  much  for  the  information  of  the  taxpayer,  as  for  the  purpose  of 
forming  a  basis  upon  which  contracts  may  be  let  and  the  execution  of 
•he  work  made  possible.^  An  ordinance  of  a  municipal  corporation 
uierely  providing  for  the  construction  of  a  sewer,  without  providing 
for  its  being  covered  so  as  to  protect  the  same,  and  furnishing  no  data 
for  an  estimate  of  the  cost  of  such  covering,  is  void,  and  a  special  as- 
^ssment  cannot  be  levied  under  it^  But  the  materials  to  be  used  in 
the  construction  of  the  sewer  need  not  be  specified  in  the  ordinance 
providing  for  its  construction  if  they  are  suflSciently  identified  by  ref- 
<'rence  or  otherwise  to  make  it  certain  what  they  are  to  be.^  The 
f'haraeter  of  the  materials  to  be  used  must  be  determined  by  the  coun- 
ril  itself,  and  that  question  cannot  be  delegated  to  subordinate  offi- 
t-iala.*  Failure  to  comply  ^vith  statutory  requirements  as  to  the  de- 
-icription  of  materials  will  destroy  the  power  to  assess  the  cost  of  the 
improvement  on  abutting  property.' 
The  number  and  approximate  location  of  openings  into  the  sewer 

fffMMfi  T.  AUen,  156  Mo.  634,  57  S.  'Akern   ▼.   Kolkmeyer,  07   Mo.   App. 

W.  550.  Affirmed  in  ISl  U.  S.  402,  45  520,  71  S.  W.  536. 

L.  eiL  922,  21  Sup.  Ct.  Rep.  645.  *St.  Joseph  v.  Wilshire,  47  Mo.  App. 

Tomtg  T.  Kansas,  27  Mo.  App.  101.  125. 

*Ab  ordinance  directing  the  construe-  But,  although  an  ordinance  providing 
tioa  of  several  sewers  sufficiently  con-  for  the  construction  of  a  sewer  improp- 
forms  to  a  provision  of  the  municipal  erly  delegated  to  the  city  engineer  pow- 
rbarter  requiring  it  to  designate  the  er  to  prescribe  the  material  out  of 
material  of  wliidi  the  sewers  are  to  be  which  the  manhole  and  catch-basins 
fotstnicCed  where  it  provides  that  the  were  to  be  made,  it  did  not  thereby  de- 
first  three  be  made  of  "vitrified  clay  prive  the  contractor  of  the  rip;ht  to  re- 
pipe,"  and  that  one  of  the  others  be  a  cover  on  the  special  tax  bills  the  amount 
""sewer  made  of  pipe,"  and  that  each  of  due  for  the  construction  of  the  sewer 
the  remaining  ones  be  a  "pipe  sewer,"  less  the  amount  charged  for  the  manhole 
as  it  will  be  presumed  that  the  council  and  catch-basins,  where  such  amount 
inteoded  that  they  should  all  be  of  vit-  oould  be  determined  from  the  contract. 
rified  day, — the  same  material  as  that  Ibid, 

of  the  first   three.     8t.  Joseph  use  of  ^Ogden  ▼.  Lake  View,  121  111.  422,  13 

ffa^OM  Nat,   Bank   ▼.    Landis,   54  Mo.  K.  £.  159. 
App.  $15. 

Titl^  Guarantee  d  Trust  Co.  ▼.  Ofci- 
eago,  162  HI.  505,  44  N.  E.  832. 
Vau  IL— Watebs,  66, 
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must  be  specified  with  reasonable  certainty,  although  the  exact  spot 
where  they  should  be  placed  need  not  be  predetermined.®  And,  if 
the  character  of  the  improvement  is  such  that  manholes  and  catch- 
basina  are  not  required,  no  mention  need  be  made  of  them.''  Where 
a  municipality  is  required  by  its  charter  to  designate  by  ordinance  the 
size  of  sewers  to  be  constructed  by  it,  but  the  charter  is  silent  as  to 
inlets,  manholes,  etc.,  and  as  to  the  material  of  which  they  are  to  be 
constructed,  it  may  regard  these  appendages  to  the  sewer  as  matters 
of  detail  not  necessary  to  be  inserted  in  the  ordinance.* 

215.  Improvement  must  comply  with  statutory  requirements. —  As 
far  as  the  statute  prescribes  the  details  of  the  work  to  be  performed  it 
must  be  followed.  The  l^slature  has  the  ultimate  power,  and  when 
it  chooses  to  exercise  it  the  local  authorities  must  follow  its  mandates. 
But  the  statute  will  receive  a  liberal  construction  to  effect  the  intendctl 
object,  and  the  proceedings  will  not  be  defeated  upon  mere  technicali- 
ties. Thus,  an  ordinance  of  a  municipal  corporation  establishing  a 
system  of  drainage  and  sewers  for  the  entire  village  is  not  invalid  8;=; 
providing  for  a  double  improvement,  although  such  system  involve^^ 
the  construction  of  sewers  in  different  streets.^  Advantage  of  a 
departure  from  the  statutory  requirements  must  be  taken  by  one  hav- 

*8pringfield  ▼.  Mathus,  124  111.  88,  16  tion  for  the  construction  of  a  main  sew- 

N.  E.  92;  Springfield  v.  Sale,  127  111.  er  witli  branches  is  not  invalid  as  pro- 

359,  20  N.  E.  86.  viding  for  more  than  one  improvement. 

An  ordinance  of  a  municipal  corpora-  Payne  v.  South  Springfield,  161  111.  285, 

tion  authorizing  the  construction  of  a  44  N.  E.  105. 

sewer  is  not  void  for  uncertainty  in  the  An  ordinance  of  a  municipal  corpora - 

location    of   catch-basins    provided    for,  tion  for  the-  construction  of  a  sewer  is 

where  they  are  to  be  located  on  the  curb  not  void  as  providing  for  a  double  im- 

linea  of  tJie  street  at  such  points  as  the  provement  because  it  provides  for  the 

engineer  in  charge  shall  direct.     Hina-  construction   of   more  than   one   sewer, 

dale  T.  Shannon,  182  111.  312,  56  N.  E.  one   having   house   connection    and   the 

327.  others  not,  and  not  coming  into  actual 

The  word  "necessary"  in  an  ordinance  connection  with  each  other,  where  they 

providing  for  the  construction  of  a  sew-  are  to  be  made  of  the  same   material 

er  "with  necessary  manholes  and  inlets  and    in    the    same    way.     Hinsdale    v. 

for  surface  drainage"  should  be  taken  Shannon,  182  111.  312,  55  N.  E.  327. 

as  a  restrictive  term  as  respects  the  lo-  The  mere  fact  that  the  city  council  of 

cation  of  the  manholes,  going  to  show  a  municipal  corporation  ordered  a  line 

where    they    should    be    constructed ; —  of  pipe  sewers  to  be  laid  so  tliat  the  oiit- 

that  is,  they  are  to  be  where  it  is  neces-  let  should  be  at  an  intermediate  point 

sary  and  proper  that  they  should  be ;  instead  of  at  either  end  does  not  convert 

and  is  sufficient  to  enable  a  civil  engi-  the  line  into  separate  lines  so  as  to  ren- 

neer  to  dett»rmine  where  they  should  be  der  the  ordinance  providing  for  the  im- 

located.     Springfield  v.  Mathu8,  124  111.  provement     void     because     creating     a 

88,  16  N.  E.  92.  double  improvement.    Church  v.  People, 

'Vane  v.  Evanston,  150  111.  616,  37  N.  179  111.  205,  53  N.  E.  554. 

E.  901.  A   city   ordinance   providing  for    the 

^Slt.  Joseph  use  of   Gibson  v.   Owen,  construction  of  a  sewer  in  a  street   in 

110  Mo.  445,  19  iS.  W.  713.  connection  with  the  grading  and  paving 

^Walker  v  People,  170  111.  410,  48  N.  thereof,  and   for  a  levy  of  one  ass*»sa- 

E.  1010.  ment  for  the  entire  improvement,  is  not 

An  ordinance  of  a  municipal  corpora-  void  as  embracing  more  than  one  aepa- 
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ing  a  right  to  raise  the  question,  and  it  is  not  a  valid  defense  to  a  pros- 
ecution for  obstructing  the  <Irain.* 

216.  Failure  to  follow  specifications. —  It  is  not  always  possible  to 
carry  out  the  iinproveuient  in  strict  accordance  with  the  specifications 
which  were  adopted  as  a  working  plan.  An  immaterial  departure 
therefrom  will  not  destroy  the  right  to  proceed  with  the  improvement. 
Thus,  the  8Ui)ervisors,  in  laying  out  a  ditch  under  the  drainage  law, 
have  the  right  to  make  any  variation  from  the  line  thereof,  in  their 
iliscretion,  pro\'ided  they  do  not  so  far  depart  from  the  line  proposed 
in  the  petition  as  to  make  materially  another  and  a  different  line.^ 
The  commissicmers  of  a  drainage  district,  under  the  drainage  laws  of 
Illinois,  may  change  the  plan  for  the  drainage  of  such  district  as 
<  originally  adopted,  and  upon  which  the  lands  in  the  district  Avere 
classified,  and  may  make  a  second  levy  of  assessments,  if  necessary 
to  carry  out  the  plans  as  changed,  without  giving  notice  to  the  o^vners 
of  such  lands  either  of  the  change  of  the  plans  or  of  the  second  levy, 
\^here  such  change  is  necessary  effectually  to  drain  all  the  lands  of  the 
tlistrict  as  contemplated  when  such  classification  was  made;  and  in 
-uch  case  they  need  not  complete  the  work  under  the  original  plan  be- 
fore making  the  change.^     There  is  nothing  in  the  law  forbidding  the 


rat^  and  distinct  improvement,  but  if* 
itnlj  one  of  Heveral  elements  which, 
vhen  united,  constitute  a  single,  whole 
improrement.  Murphy  T.  Peoria,  119 
111.  509.  9  N.  E.  895. 

*FrtemaH  ▼.  ^YeekM,  48  Mich.  255,  12 
N.  W.  215. 

fn  an  action  for  damages  for  ob- 
•Grueling  a  ditdi  by  which  the  land  of 
one  otmer  is  drained  over  that  of  an  ad- 
joining owner,  the  proceeding,  under  a 
•^tatotc  by  m*hich  the  ditch  was  estab- 
lished, being  a  final  proceeding  in  a 
competent  court  having  jurisdiction 
oxer  the  subject-matter  and  the  parties 
to  the  record,  cannot  be  collaterally  at- 
tacked for  irregularity  by  one  who  was 
a  party  to  that  proceeding.  Chambers 
V.  JCyle,  67  Tnd.  206. 

'Domnelly  v.  Decker,  58  Wis.  461,  46 
Am.  Rep.  637,  17  X.  W.  389:  People  ex 
r^i,  Raymofid  r.  Church,  192  111.  302,  61 
y.  W.  496:  ^r.  Joseph  use  of  Saxton 
Val.  Bank  r.  fjandis,  54  Mo.  App.  315: 
V^rr-  V,  State,  131  Ind.  393,  31  N.  E. 
*<1  :  Dod«/e  County  v.  Acorn,  61  Neb.  376, 
S.5  N.  W*  292 :  Rrclnmation  Dist.  \o.  3  v. 
notdmnn,  65  C'al.  635.  4  Pac.  676:  ButtH 
V.  Vanona  County,  100  Iowa.  74,  69  N. 
\V.  284. 

The  on-ner  of  a  city  lot  cnnnot  defeat 
a  special  as«es.«ment  levied  on  the  same 


by  the  city  for  the  construction  of  a 
sewer  in  the  street  upon  which  such  lot 
fronts,  on  the  ground  that  there  was  a 
deviation  in  the  location  thereof  from 
that  provided  in  the  ordinance  authoriz- 
ing such  improvement,  where  such 
change  does  not  render  the  sewer  less 
beneficial  to  his  property.  Rossiter  v. 
Lake  Forest,  151  111.  489.  38  N.  E.  359. 

In  an  action  for  damages  and  an  or- 
der of  sale  against  land  for  a  special  as- 
sessment for  the  construction  of  a  sew- 
er conceded  to  have  been  located  on  a 
different  line  than  that  designated  in 
the  ordinance  providing  for  its  con- 
struction, the  burden  of  proof  is  upon 
the  municipal  corporation  to  show  that 
the  location  of  the  completed  sewer  is 
substantially  the  location  established  by 
the  ordinance,  and  that  the  deviation 
has  not  operated  to  the  injury  of  the 
owners  of  property  against  which  the 
judgment  is  sought,  and  that  the  sewer 
as  constructed  is  not  less  beneficial  to 
such  property  than  it  would  have  been 
if  located  in  literal  compliance  with 
the  terms  of  the  ordinance.  Church  t. 
People.  174  III.  366.  51  N.  E.  747. 

•Reynolds  v.  Milk  Orore  Special 
Drainage  Dist.  134  111.  268,  25  N.  E. 
516,  Affirming  34  III.  App.  302. 
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change,  and  the  drainage  of  the  lands  would  be  greatly  embarrassed  if 
there  were  no  power  to  correct  mistakes.  But  there  is  no  right  to 
make  such  a  departure  as  to  constitute  the  improvement  a  different 
one  from  that  which  was  described  in  the  original  plan.  Thus,  a 
sewer  cannot  be  laid  in  another  street  from  that  described.*  Nor  can 
the  route  be  changed  so  as  to  pass  through  property  not  originally 
mentioned.*  And,  after  the  damages  have  been  assessed  for  the  land 
to  be  taken,  no  departure  can  be  made  from  the  route  paid  for.'  Per- 
sons interested  in  the  improvement  may,  however,  estop  themselves 
from  taking  advantage  of  an  illegal  departure  from  the  route  chosen. 
It  is  no  objection  to  a  proceeding  to  establish  a  drain  that  it  extends 
beyond  the  line  of  the  lands  described  in  the  original  application, 
where  the  plaintiff's  lands  are  not  injured  thereby,  nor  his  taxes  in- 
creased by  the  ext^uision,  which  is  paid  for  by  the  owners  whose  landf^ 
it  crosses.®  A  landowner  is  not  entitled  to  equitable  relief  from  a 
change  in  the  line  of  a  ditch  affecting  his  lands,  and  for  the  construc- 
tion of  which  a  share  is  allotted  thereto,  where  the  change  is  not  on 
his  own  lands,  and  in  no  way  affects  the  drainage  thereof. "^ 

The  failure  of  the  one  who  has  contracted  to  perform  the  work  to 
comply  with  his  contract  is  usually  to  be  taken  advantage  of  by  the 
public  authorities  with  whom  the  contract  is  made,  and  the  taxpayer 
cannot  escape  liability  for  his  assessment  by  the  fact  that  the  im- 
provement was  not  completed  in  time,  or  does  not  fully  comply  with 
the  requirements  of  the  specification.®  But,  in  case  the  payment  is 
to  be  made  directly  to  the  contractor  by  the  taxpayer,  the  contract  mav 
provide  that,  in  case  the  contract  is  not  complied  with,  the  tax  bill< 

^Re  Drake,  69  Him,  96,  23  N.  Y.  Supp.  ^Fairell  v.  Kingsessing  d  T.  Meadoir 

264.  Oo.  2  Walk.  (Pa.)  502. 

*  A  municipal  lien   for   the  construe-  The  misconduct  of  a  commissioner  n]»- 

tion  of  a  sewer  cannot  stand  where  the  pointed  by  the  court  to  construct  a  piil*- 

property    abuts   on    the   sewer    as    con-  lie  ditch  in  failing  to  have  the  work  por- 

structcd,  but  not  on  the  route  aa  desig-  Conned    in    accordance    with    the    plan  - 

nated    in    the    authorizing    ordinance,  and  specifications  does  not  affect  the  or- 

ficranton  City  v.  Kingsbury,  4  Pa.  Dist.  ^^  ^^  the  court  establishing  the  ditch 

■n    r-r                          if        t/i  ^^^  requiring  its  construction,  so  as  to 

*6^^*!*i  J  n     '  Tx-  *    -Ki^    o    ^a   defeat    the    lien    of    an    assessment    on 

RutledgeY.  Drainage  DvsU  No,  6,  16    j^^^  ^j^^^^^^,.^  ^.^^  ^^^  ^^^^  ^^  ^y^^^ 

III.  App.  055.  «,  ,,.  ^   «„  court  still  remains  to  cause  the  work  to 

-Daruvow  V.  0^i8,  24  Mich.  23.  ^^    completed    in    accordance   with    the 

One  who  knows  of  the  proceedings  to  gpjrit  and  intention  of  the  order  made 

relocate  a  ditch,  and  takes  a  contract  to  in  the  first  instance.     Haokett  T.  State, 

dig  it,  and  does  dig  part  of  it,  is  es-  113  ind.  532,  15  N.  B.  799. 

topped    from    thereafter   attacking    the        It  is  no  defense  to  an  action  to  en- 

proceedings  of  the  drain  commissioner,  force  the  collection  of  an  assessment  for 

People  ex  rel.  Rordiger  v.  Drain   Com-  the  construction  of  a  public  ditch  that 

missioncrSf  40  Mich.  745.  the  work  was  not  completed  or  that  it 

^Cooper  V.  Shan:,  148  Ind.  313,  47  N.  had  not  been  or  would  not  be  done  ac- 

E.  679;  Roosevelt  Hospital  v.  New  y^ork,  cordinjr  to  contract,  where  the  law  un- 

84  N.  Y.  108,  Aflirming  18  Hun,  582.  der  which  the  ditch  was  established  au- 
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shoulii  not  he  eiiforce<l,  and  then  the  contractor  can  have  no  redress 
upm  the  taxpayer  in  cuj^e  he  fails  to  comply  with  his  contract.® 

216a.  Change  in  materials  or  details  of  work. —  A  municipal  corpo- 
ration has  the  |K)\ver  to  make  such  minor  changes  in  the  construction 
of  a  5<*\ver  as  are  within  the  general  scope  of  the  original  plan  and 
neti-s-ary  to  ron<ler  it  at  all  effective,  although  not  provided  for  in  the 
4»nlinance  under  which  the  improvement  is  constructed.  ^Vn  iron  door 
o|H*iiing  outward  to  permit  the  escape  of  sewage  into  the  river,  but  clos- 
ing in  case  of  a  flood  so  as  to  prevent  backwater  from  getting  into  the 
-**wir,  is  included  within  this  category.*  But  no  change  can  be  made 
in  carrying  out  the  plan  of  the  work  which  will  make  it  in  fact  a  dif- 
ft-n*nt  improvement  from  that  specified;^  nor  can  additional  work  be 
done  not  contemplated  in  the  original  ordinance.^     If  it  is  found  nec- 


tKorizea  the  drainage  oomniisf^ioner  to 
exercise  a  reaftonahle  discretion  in  levy- 
ing ai^c^essments  to  secure  in  advance 
money  to  pay  for  work  in  progress,  and 
gives'  landowners  adequate  remedy  to 
compel  a  performance  of  the  work  in  ac- 
cordanoe  with  the  specifications.  Racer 
T.  fstate,  131  Ind.  393,  31  N.  E.  81.     . 

The  acceptance  of  the  work  upon  a 
M-wer  by  the  city  council  is  conclusive 
in  a  proceeding  for  enforcing  assess- 
ment.* therefor  as  to  the  necessity  of  the 
nrork  and  the  manner  of  doing  it ;  and  a 
Men-^e  that  the  work  was  not  done  in 
4rfv»rdance  with  the  specifications  can- 
not be  interposed.  Allen  v.  Woods,  20 
Ky.  U  Rep.  59,  45  S.  W.  106;  Allen 
riju^tty  T.  Silrrrs,  22  Ind.  491. 

So.  the  renie<ly  where  a  city  is  about 
to  pay  contra ctor>  for  sewer  work  not 
(irrforTDed  aceoiding  to  the  contract  is 
M»t  to  enjoin  the  collector  from  selling 
"id  for  the  paymont  of  the  as.sessment, 
hnt  to  ask  tliat  the  city  be  restrained 
iTJffli  thus  improperly  paying  out  the 
ftmd.     Hciurofh   v.    Kocheraperger,    173 

in.  20.5,  50  N.  E.  i:i. 

•Wliere  a  contract  for  the  construc- 
tion of  a  sewer  was  forfeited  by  failure 
of  the  contractor  to  complete  the  work 
within  the  time  stipulated  therein,  the 
tax  bills  issued  in  payment  of  the  work 
were  void,  and  were  not  validated  by  an 
ordinance  extending  the  time  to  do  the 
work,  made  after  the  forfeiture,  yrill 
T.  Gates,  152  Mo.  58.5,  .54  S.  W.  460. 

The  failure  to  construct  a  sewer  with- 
in the  time  specified  in  the  contract  is 
r.oi  eTrn«ed.  so  a*^  to  entitle  the  con- 
trwinr  to  collect  the  special  tax  bills, 
by  the  fact  that  the  delay  was  caused  by 
Jio  injimrticm.  where  it  was  sued  out  by 
A  third   person,  and    «vas  not  based  on 


the  illegality  of  the  work.  Whitteniore 
V.  Sills,  76  Mo.  App.  248. 

But  a  contractor  is  not  prevented 
from  collecting  the  special  tax  bills  for 
the  construction  of  a  sewer  by  the  fact 
tliat,  by  reason  of  an  injunction  issued 
against  the  work,  he  failed  to  complete 
it  within  the  time  specified  in  the  ordi- 
nance, where  the  ordinance  referred  to 
the  plans  and  specifications  as  a  part 
thereof,  in  which  it  was  provided  that 
the  contractor  should  be  entitled  to  ad- 
ditional time  equal  to  the  delay  caused 
by  a  suspension  of  the  work  from  any 
cause.     Ibid. 

^People  ex  rel,  McComack  T.  McWc- 
ihy,  177  111.  334,  62  N.  E.  479. 

An  order  to  lay  a  sewer  of  15  and  12 
inch  pipe,  located  as  shown  on  a  plan 
on  file,  is  sufficiently  complied  with  to 
uphold  an  assessment  if  tlie  plan  shows 
that  a  part  of  the  pipe  is  to  be  24  inch, 
which  size  is  used  where  called  for  by 
the  plan.  Bowdifch  v.  Superintendent 
of  Streets,  1G8  Mass.  239,  46  N.  E.  1026. 

'State,  Hohoken,  Prosecutor,  v.  Cham- 
berlain, 37  N.  J.  L.  61;  Columbus  v. 
Storey,  35  Tnd.  97. 

An  a.ssescment  for  the  construction  of 
a  sewor  system  will  not  be  rendered 
void  by  the  fact  that  the  sewer  is  not 
laid  under  two  streets  comprised  in  the 
system  l)ecnn*«e  they  are  not  graded  so 
as  to  be  ready  for  a  sewer,  where  the 
sewers  to  be  laid  in  them  are  only  lat- 
erals draining  these  streets  alone,  so 
that  the  whole  benefit  of  the  system 
would  arciiie  to  the  owners  of  the  prop- 
erty ns'«(\'*sed,  whether  the  sewers  were 
constrMcted  in  such  streets  or  not. 
Wnrcll  V.  Cincinnati,  45  Ohio  St.  407, 
15  N.  E.  1116. 

■The  cost  of  extending  the  point  of 
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essary  to  construct  new  work,  instead  of  using  old  as  was  contem- 
plated, such  diange  may  be  made.*  So,  the  grade  and  materials  and 
size  of  the  improvement  may  be  changed  as  the  progress  sliows  it  to 
be  necessary,  without  destroying  the  right  to  proceed.^  If  the  rem- 
edy for  a  departure  from  the  plans  is  specified  by  the  statute,  that 
remedy  must  be  followed,  and  there  will  be  no  right  to  claim  relief 
from  the  assessment^  or  to  enjoin  the  completion  of  the  improvemenL 
Thus,  if  the  taxpayer  is  given  a  remedy  by  application  to  the  court 
having  tlie  work  in  charge,  he  cannot  permit  the  work  to  become  com- 
pleted and  then  object  to  paying  his  assessment.®     So,  it  is  no  defense 

discharge  of  a  sewer  out  to  the  middle  for  flushing  them  at  intervals,  and  dis- 
of  a  river  by  means  of  an  iron  pipe  is  charging  into  the  river,  the  plans  for 
not  properly  chargeable  to  the  assess-  which  comprise  many  details  relating  to 
ment  fund  for  the  construction  of  the  laterals,  and  prescribing  form,  mate- 
sewer,  under  an  ordinance  which  does  rials,  size,  estimated  cost,  etc.,  will  not 
not  provide  for  such  extension.  People  be  avoided  because  the  main  sewer  was 
ex  rel.  MoComack  t.  McWeihy,  177  111.  built  before  the  canal  (the  common 
334,  52  N.  E.  479.  council   being  entitled  to  designate  the 

A  municipal  corporation  has  no  pow-  time  of  building),  or  because  alterations 
er  to  construct  extra  sewers  and  addi-  were  made  in  the  grade,  form,  dimen- 
tional  catch-basins  not  provided  for  in  sions,  and  materials,  and  allowances 
the  ordinance  under  which  a  sewer  is  were  made  to  contractors  for  extra 
constructed,  although  such  changes  work  beyond  the  specifications;  or  be- 
make  the  sewer  more  beneficial  than  the  cause  the  sewer  assessed  for  oonnecU 
one  provided  for;  nor  is  the  assessment  with  a  sewer  uix>n  property  already  aa- 
fund  collected  for  such  improvement  sessed  and  paid  for:  or  because  laterals 
chargeable  for  their  cost.     Ibid.  were  added  not  included  in  plan ;  or  be- 

The  drainage  commissioners  of  a  dis-  cause  of  faulty,  mistaken,  or  fraudulent 
trict  organized  under  the  drainage  laws  construction  by  the  contractor;  or  be- 
of  Illinois  have  no  power  to  contract  cause  the  sewer  was  built  through  pri- 
with  an  individual  for  the  removal  of  vate  property ;  or  because  it  will  not  an- 
his  dam  across  a  creek  to  afford  better  swer  its  expected  purpose;  or  because 
drainage  facilities  for  the  district,  or  to  of  errors  or  omissions  in  the  assessment 
assess  t^e  lands  of  the  district  to  pay  roll :  for  the  reason,  that  the  statute 
the  consideration  agreed  by  them  to  be  empowers  the  commissioners  to  con- 
paid  such  individual,  where  such  ira-  Rtmct  the  canal,  locks,  sewers,  and 
provement  was  not  described  in  the  re-  drains  as  planned,  and  to  make  all  nec- 
port  and  accompanying  plans  and  pro-  essary  or  convenient  changes  during  the 
files  filed  by  them  when  the  district  was  progress  of  the  work;  and  they  also 
organized,  and  they  did  not,  prior  to  have  the  power  to  correct  errors  and 
the  making  of  such  contract,  file  a  re-  omissions  from  the  assessment  roll,  and 
port  recommending  such  improvement,  to  make  an  entirely  new  one  if  neces- 
so  as  to  afford  the  owners  of  lands  in  sary.  State^  Vanderheok^  Proaecutar,  t. 
the  district  an  opportunity  to  be  heard  Jersey  City,  29  N.  J.  L.  441 ;  State, 
thereon.  Badger  v.  Inlet  Drainage  Diet.  Piardy  Proaecxitor,  v.  Jersey  City,  30  N. 
141  III.  540,  31  N.  E.  170,  Affirming  42  J.  T^  148. 
111.  App.  79.  •Shrnck  v.  Covault,  144  Ind.  260,  43 

*8tate,  Piard,  Prosecutor,  t,  Jersey  N.  E.  229;  Indianapolis  d  C.  (travel 
City,  30  N.  J.  L.  148.  Road  Co.  v.  State,  105  Ind.  37,  4  N.  E. 

*  Sewer  assessments  in  Jersey  city,  316. 
levied  for  a  system  reported  by  the  wa-  The  question  whether  the  commission- 
ter  commissioners  and  adopted  by  the  ers  of  a  drainage  district,  organized  un- 
common council,  providing  for  main  der  the  farm  drainag^e  act  of  Illinois, 
•sewers  laid  on  an  incline  due  to  the  dif-  may  lay  tile  deeper  than  proposed  by 
fprencc  between  high  and  low  water,  the  engineer's  plans  without  entering  a 
connected  with  a  ciinal  into  which  wa-  resolution  to  that  effect  of  record  can- 
ter is  admitted  by  automatic  tide  gates   not  be  raised  on  appeal  by  a  landowner 
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to  the  c*>ll(H»tion  of  a  drainage  assessinont  that  the  ditch  was  being  con- 
structed contrary  to  the  plans  and  specifications,  and  that  the  same 
would  not  be  completed  in  accordance  therewith,  where  the  landowner 
has  a  remedy  for  such  divergence  by  direct  proceedings  against  the 
t'ommissioners  in  the  court  having  the  work  in  charge.^  It  is  no 
j^Tound  for  the  issuing  of  a  writ  of  injunction  restraining  the  collec- 
tion of  an  ai^scvssment  on  an  owner's  land  for  the  construction  of  a 
tirain  that  the  drain  was  not  constructed  as  laid  out  and  established, 
where  the  duty  of  determining  that  question  is  by  law  expressly  de- 
volved u[)ou  the  l)oard  of  commissioners,  whose  decision  cannot  be 
»-<»llaterally  attacked  solely  upon  that  ground.®  Damages  for  alleged 
failure  to  complete  the  improvement  according  to  the  specifications 
are  not  projx^r  subjects,  either  of  set-off  or  counterclaim.**  A  drain- 
;ige  commissioner  is  liable  on  his  bond,  given  for  the  faithful  dis- 
«'harge  of  his  duties  in  constructing  a  public  ditch,  for  damages 
re:5ultinp  from  an  unauthorized  deviation  by  him  from  the  plans  and 
specifications  according  to  which  the  work  was  ordered  by  the  court 
*<»  be  constructed,  the  measure  of  which  is  the  amount  necessary  to 
<-omplete  the  ditch  in  the  manner  ordered.^® 

VIII.  HlOHT  OF  WAY. 

217.  "ITie  of  street  for  drain. —  Drainage  being  necessary  for  the 
-afety  of  a  highway,  and  being  so  closely  connected  with  the  purpose 
fur  which  highways  are  opened,  drains  and  sewers  may  be  placed  in 
and  under  them  without  imposing  an  additional  servitude  on  tlie  fee, 
•  •r  making  an  additional  compensation  to  the  abutting  o^^^ler.^     The 

irom  an  order  of  court  confirming  a  spe-  661 ;  Malone  v.  Toledo,  28  Ohio  St.  643; 

i-ial  assefidment  upon  his  land.    The  only  Allen  v.  Boston,  159  Mass.  324,  38  Am. 

<|i]eitioo  that  can  be  raised  in  such  case  St.  Rep.  423.  34  N.  E.  519 :  Cone  v.  Hart- 

1-  expressly  declared  by  such  act  to  be  ford,  28  Conn.  363;  Kelscy  v.  King,  32 

whether  or  not  such  tax  is  in  excess  of  Bnrh.  410,  Afflrined  in  33  How.  Pr.  30: 

the  benefita  to  accrue.     8is8on  v.  Drain-  Theohold  v.  LouiHville,  N.  0.  rf  T.  R.  Co. 

/i*K  DiMf.  So.   1.  163  lU.  295,  46  N.  E.  66  Miss.  270,  4  L.  R.  A.  735,  14  Am.  St. 

.M.».  Rep.  564,  6  So.  2,30. 

'Stafford  V.  State,  12  Ind.  App.  540,  It  is  the  settled  policy  of  the  state  of 

40  .V.  E,  701 :  indianapolin  d  C.  Oravel  Michigan  to  permit  the  use  of  highways 

Road  Co.  V,  State,  105  Ind.  37,  4  N.  E.  for  drainage  purposes:  and  it  i.s  within 

316.  the  power  of  the  legislature  to  jxjrmit 

*Munrey  v.  Joest^  74  Ind.  409 ;  WiUon  this,   and   to  authorize    the    laying    of 

r.  State,  9  Ind.  App.  696,  36  N.  E.  546 ;  drains  in  highways  by  other  officers  than 

Vanf^  V.  State,  9  Ind.  App.  698,  36  N.  those  haiing  the  highways    in   charge. 

E.  547.  Kiley  v.  Bo^id,  114  Mich.  447,  72  K.  W. 

•Ijorerfy  v.  State,  109  Ind.  217,  9  N.  2.53. 

K.  774.  Where   it   is   clearly    shown    that    a 

'*fimith  V-  State,   117   Ind.  167,  19  N  sewer,  when  constructed,  will  not  inter- 

K.  744.  fere   with   the  u«e  of   a   highway  along 

'Re  Yonkcrs,  117  N.  Y.  564,  23  N.  E.  which  it  is  to  be  built,  and  that,'  during 
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construction  by  the  state  of  a  metropolitan  system  of  sewers  under  a 
highway  in  a  town  does  not  create  an  additional  servitude  for  which 
damages  can  be  claimed  by  the  owner  of  the  fee.^  Even  highways  be- 
longing to  turnpike  corporations  may  be  used,  without  the  consent  of 
such  corporations,  for  drainage  purposes;^  and  this  rule  applies  to 
highways  in  townships,  as  well  as  to  city  streets,*  So,  a  private  alley- 
way laid  out  for  the  conmion  use  of  certain  city  lots  must  be  sup- 
posed to  be  laid  out  and  granted  for  the  ordinary  uses  of  a  city  alley, 
such  as  a  place  for  sewer,  water,  and  gas  pipes,'  It  matters  not 
whether  title  to  the  street  was  obtained  by  dedication  or  by  condemna- 
tion proceedings.®  But,  in  case  the  public  has  not  acquired  the  right 
to  use  the  street,  the  owner  of  the  land  may  object  to  the  placing  of 
a  sewer  there.  Therefore,  an  abutting  property  owner  may  recover 
damages  consequential  on  the  construction  of  a  sewer  in  a  platted,  but 
unopened,  street.''    Even  when  the  amount  awarded  for  the  highway 

its  construction,  such  use   will   not  be  But  the  New  York  court  of  appeals 

seriously  interrupted,  it  is  not  necessary  held  that  a  dedication  of  a  piece  of  land 

to  show  that  the  new  use  is  superior  to  in  a  village  or  city  to  the  use  of  the 

the  one  to  which  the  property  is  already  public  for  a  street  or  highway  does  not 

appropriated,  as  required  by  the  Cali-  authorize  the  use  of  the  land   for  the 

fomia  statutes  as  a  condition  precedent  construction  of  a  sewer.    KeUey  ▼.  King, 

to  the  right  to  take  property  for  a  pub-  33  How.  Pr.  39. 

lie  use,  where  already  appropriated  to  Although  the  owner  in  fee  of  land  ded- 

some    other    public    use.     Pasedena  Y.  icat>ed  to  public  use  as  a  highway  is  en- 

Stitn8on,  91  Cal.  238,  27  Pac.  604.  titled  to  only  nominal  damages  for  the 

An  injunction  will  not  be  granted  to  additional  burden  upon  the  fee  by  rea- 

restrain  the  construction  of  a  sewer  un-  son  of  placing  a  sewer  in  the  street.    Re 

der  a  sidewalk  in  front  of  an  owner's  Wells  Aveiiue,  22  N.  Y.  S.  R.  648,  4  N. 

property  on  the  street,  as  such  owner  Y.  Supp.  301. 

has  no  rights  in  the  street  which  are  not  ^Re  Spring  Street  Sewer,  5  Pa.  Dist. 

subject  to  the  city's  prior  right  to  the  R.  373. 

use  thereof  for   such   improvements   as  But  assessments  upon  property  abut- 

may  be  necessary  for  the  public  good,  ting  on  the  street  used  as  a  public  higli- 

His  remedy  is  by  a  suit  for  damages,  way,  but  owned  by  a  private  corporation 

Re  PavemeiU,  6  Ohio  S.  &.  C.  P.  Dec.  at  the  time  of  the  construction    of    a 

573.  sewer  therein,  but  subsequently  acquired 

^Lincoln  v.  Com,  164  Mass.  1,  41  N.  by  the  city  in  condemnation  proceedings 

E.  112.  before  the  assessing  ordinance,  are  not 

^Providence  d  A.  Tump,  d  P.  Road  Co.  invalid,   where  no  objection   was  made 

V.  Flanagan,  2  Lack.  L.  News,  101.  by  such  corporation  to  the  construction 

*Bosi07i  V.  Richardson,  13  Allen,  146.  thereof.     Cincinnati  v.    Honningfori,    1 

^Foran  v.  Mclntyre,  26  Pitteb.  L.  J.  Ohio  S.  &  C.  P.  Dec.  663. 

N.  S.  468.  So,  where,  at  the  time  of  the  construc- 

*Stoudinger  ▼.  Newark,  28  N.  J.  Eq.  tion  of  a  sewer  in  a  street,  it  has  been 

187 ;  Warren  v.  Orand  Haven,  30  Mich,  opened  and   graded    by    the    adjoining 

24.  owners,  and  used  by  all  who  wish  to  do 

Equity  will  not  restrain  the  construe-  so,  and  the  municipality  has  constructed 

tion  of  a  sewer  in  a  street  dedicated  but  a  dock  at  the  foot  of  it,  the  assessment 

not   accepted  as  a  highway,  when  the  will  not  be  set  aside,  although  it  has  not 

complainant  will  have  undisturbed  use  been  opened  by  leg^al  proceedings,   espe- 

of  the  19-feet  width  of  his  half  of  the  cially  where  it  is  legally  opened  before 

street,  and  can  suffer  but  little  incon-  proceedings  are  taken  to  set  aside  the 

venience  by  the  disturbance  thereby  of  assessment,    and    the    abutting    owner 

his  easement  in  the  other  half.  O'Rourke  makes  no  objection  to  the  work  during 

V.  Orange,  61  N.  J.  Eq.  561,  26  Atl.  868.  its  progress.     Re  Mc(!o\cn,  18  Hun,  434. 
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in  condemnation  proceedings  has  not  been  paid,  and  the  owner  has 
brought  ejectment  to  recover  possession  of  the  land,  equity  will  enjoin 
the  owner,  on  terms  of  payment,  from  depriving  the  public  of  the  use 
of  the  land  for  a  sewer.®  The  fact  that  the  abutting  owner  may  ob- 
ject to  the  sewer  will  give  the  taxpayer  a  right  to  object  to  paying  for 
it  until  the  right  to  construct  it  has  been  acquired.  But  in  an  action 
to  enforce  the  payment  of  an  assessment  on  lands  for  the  construc- 
tion of  a  sewer  by  a  municipal  corporation,  the  question  as  to  whether, 
at  the  time  of  the  passage  of  the  ordinance  and  the  letting  of  the  con- 
tract for  its  consti-uction,  the  mimicipal  corporation  had  sueli  own- 
ership or  control  of  tlie  street  as  properly  authorized  it  to  construct 
the  sewer  therein,  is  incompetent,  where  the  statute  authorizing  mu- 
nicipal corporations  to  construct  sewers,  etc.,  provides  that,  on  the 
trial  of  cases  like  this,  "no  question  of  fact  shall  be  tried  which  may 
arise  prior  to  the  making  of  the  contract  for  the  said  improvement 
under  the  order  of  the  council."^  Equity  will  not  forbid  a  municipal 
(-or3)oration  to  continue  by  the  construction  of  a  sewer  the  iniprove- 
ment  of  a  highway  which  it  has  appropriated,  at  great  expense,  on 
private  land  without  hindrance  by  the  owner,  who  is  ahown  to  be 
piilty  of  laches.*®  Water  may  be  turned  into  the  sewers  located  in 
a  street  so  long  as  their  capacity  is  not  exceeded,  regardless  of  its 
•i^iurce.**  But  the  highway  cannot  be  used  for  a  purpose  which  is  to 
be  of  no  benefit  to  the  municipality  itself  or  its  inhabitants.  There- 
fore, a  street  in  one  municipality  cannot  be  used  for  a  sewer  for  the 
U-nefit  of  the  inhabitants  of  another  municipality,  which  in  no  way 
tienefits  the  abutting  owners,  without  making  compensation  to 
them.**  The  owners  of  the  fee  of  country  highways  are  not,  how- 
ever, subject  to  the  burden  of  permitting  drains  to  be  placed  in  them 
for  the  conveyance  of  sewage.  Whatever  drains  are  placed  there 
must  be  necessary  for  the  disposition  of  water  flowing  on  the  high- 
way, or  the  drainage  of  which  is  necessary  to  render  the  highway  safe. 
The  legislature  may,  howcA'er,  delegate  power  to  municipal  corpora- 
T  ions  to  make  use  of  higliways  for  the  purpose  of  drainage,  although 

Vrrtejr  Oitff  ▼.  Fitzpairick,  30  N.  J.  additional  easement  of  a  sewer  there- 

Kq.  97.  under,  not  for  the  benefit  of  the  road, 

*MeOiU  V.  Bruner,  65  Ind.  421.  but  for  the  purposes  of  city  infirmaiy 

^rapha^en  v.  Jersey  City,  29  N.  J.  buildings,  cannot  be  imposed  by  the  con- 

Eq.  206.  sent  of  the  turnpike  company  without 

^Stoudinfier  v.  Vetcark,  28  N.  J,  Eq.  the  consent  of  the  owners  of  the  fee.  and 

446.  the  laying  of  the  sewer  will  be  enjoined 

**F«i  Brvnf  r.  Flaibush,  128  N.  Y.  until  the'  city  obtains  their  consent,  or 

.50,  27  K.  E.  973,  Reversing  59  Hun,  192,  appropriates  *  the   right  to  lay  down   a 

13  X.  Y.  Snpp.  545.  sewer  by  condemnation  proceedings.  Cil- 

Wbere  mbutting  owners  own  the  fee  lef/  v.  Cincinnati,  7  Ohio  Dec.  Imprint, 

of  the  land  under  a  turnpike  road,  the  527. 
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the  same  are  outside  the  corporate  limits.**  The  use  to  which  the 
highway  is  put  in  such  cases  is,  however,  an  additional  servitude  for 
which  compensation  must  be  made.  Drains  cannot  be  constructed 
along  a  public  street  so  as  to  hinder  the  public  use  of  it  as  a  street, 
or  constitute  a  nuisance  to  abutting  owners.^*  Therefore,  a  munici- 
pal corporation  which  attempts  to  carry  a  drainage  ditch  across  a 
highway  must  bridge  it  in  such  a  way  as  to  render  the  highway  safe 
for  ordinary  travel.*'*  The  street  cannot  be  converted  into  a  mere 
conduit  for  water  taken  out  of  its  ordinary  course  where  such  use  is 
not  necessary  to  the  improvement  of  the  street,  and  is  an  injury  to 
private  property.*^  The  discretion  as  to  how  far  the  street  shall  be 
used  for  the  purpose  of  drains  and  sewers  rests  with  the  corporate 
authorities.^^  A  municipal  corporation  will  not  be  enjoined  from 
constructing  a  drain  along  a  public  street  on  the  ground  that  lots  abut- 
ting thereon  will  suffer  damages  by  overflow,  where  it  is  not  attempt- 
ing to  collect  the  water  in  one  channel  and  cast  it  upon  such  lots  in 
a  body,  but  the  damages,  if  any,  will  be  merely  consequential  dam- 
ages resulting  from  a  careful  and  skilful  performance  of  the  work.*** 
If  special  authority  is  needed  to  enable  a  municipal  corporation  to 
construct  sewers  in  its  streets  such  power  is  conferred  by  a  statute 
authorizing  it  to  regulate,  gi'ade,  and  otherwise  improve  it**    After 

^*Cummina  v.  Seymour,  79   Ind.   491,  ^*Re  Leake  d  Watts  Orphan  Home,  92 

41  Am.  Rep.  618.  N.  Y.  110;  Cone  v.  Hartford,  28  Conn. 

An  ordinance  of  a  municipal  corpora-  363. 

tion  providing  for  the  construction  of  a  A  city  incorporated  under  a  special 

sower  with  an  outlet  over  a  highway  out-  chart4»r,  but  which  adopted  an  article  of 

side  the  corporate  limits  is  not  invalid  the  general   law    in    relation   to   oitiea. 

because  such  city  had  not,  prior  to  the  villages,  and  towns,  has  the  power,  un- 

pnssage  of  the  ordinance,  acquired  the  der  such  article,  to  construct  a  sewer  in 

right  to  occupy  and  uae  such  highway,  a  street,  and  to  levy  a  special  assessment 

where  the  statute  authorizing  the  mak-  for  the  cost  thereof  upon  the  property 

ing  of  such  improvements  by  municipal  benefit>ed,  without  regard  to  its  powers 

corporations  does  not  so  require.    Coch-  in  that  respect  as  conferred  by  its  spe 

ran  v.  Park  Ridge,  138  111.  296,  27  N.  E.  cial  charter.    Murphy  v.  Peoria,  119  111. 

<)30.  500,  9  N.  E.  896. 

The  deepening  and  widening  of  a  drain  ITnder  a  statute  providing  that  the 

within  the  limits  of  a  highway  will  not  mayor  and  aldermen  may  lay  off,  make. 

be  enjoined  where  suflicient  room  will  be  and   maintain  all  such  drains  or  oom- 

left  for  public  travel,  and  there  is  noth-  mon  sewers  as  they  shall  adjudge  to  be 

ing  to  indicate  that  it  cannot  be  made  necessary  through  the  land  of  any  pcr- 

safe  by  the  erection  of  fences  and  bar-  sons  or  corporations,  they  may  oonstriict 

riers.     Kiley  v.  Bond,  114  Mich.  447,  72  a  sewer  in  a  public  street    Carr  v.  Doo- 

N.  W.  253.  ley,  122  Mass.  255. 

^*Richard8on  y.  Boston,  19  How.  263,  Under  a  clause  in  its  charter  author- 

15  L.  ed.  639.  izing  a  city  to  construct  sewers  along 

^Odon  V.  Dohhs,  26  Ind.  App.  622,  68  its  streets,  etc..  and  to  assess  the  cost 

N.  E.  662.  of  such  construction  upon  the  lands  of 

^^Chicago  d  N,  W.  R,  Co,  v.  Jefferson,  the  abutting  owners,  an  assessment  'for 

14  III.  App.  616.  a  sewer  in  a  street  belonging  to  a  turn- 

"Daniclti  v.  Denver.  2  Colo.  669.  pike  company  is  valid  and  enforceable 

'\Vi///i?a»   V.    Phillips,    110   Ind.    320,  where  such  turnpike  is  within  the  cor- 

11  N.  E.  300.  porato  limits,  and  therefore  is  under  the 
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ii  liigliway  lias  been  laid  out  and  accepted,  a  sewer  can  be  constructed 
ill  it  without  farther  notice  or  proceedings,  although  the  highway 
itself  has  not  l)eeii  constructed.^^  A  statute  providing  that,  when- 
ever a  municipality  shall  lay  out  a  sewer  in  whole  or  in  part  througli 
or  across  the  land  of  individuals,  it  shall  cause  to  be  appraised  and 
paid  to  the  o^vnel•8  of  such  land  the  damages  thereto,  and  providing 
for  the  form  of  the  proceedings  to  be  had  for  such  purpose,  does  not 
refer  or  apply  to  sewers  constructed  in  public  highways.*^ 

217a.  For  private  drain. —  Where  a  mini ici pal  corporation  owns  the 
fee  of  its  streets  it  may  permit  the  placing  of  private  drains  in  them 
when  such  use  will  be  conducive  to  the  public  welfare.  As  said  in 
Boyden  v.  Walkley,^  a  municipal  corporation  having  no  sewer  sys- 
tem of  its  own  may  grant  to  a  citizen,  under  proper  circumstances 
and  restrict  ions,  the  right  to  con^^truct  a  private  sewer  at  his  own  ex- 
pense in  the  public  streets,  and  he  is  entitled  to  use  it  without  inter- 
ference from  others,  except  as  he  consents  thereto.^  But  when  the  fee 
of  the  highway  is  in  the  abutting  owner  the  public  oflacers  have  no 
right  to  grant  authority  to  place  private  drains  therein  against  the 
will  of  such  owner.^  But  a  private  individual  cannot  place  a  drain 
in  a  street  without  permission  from  the  proper  authorities;*  imless 
the  statute  provides  otherwise,  however,  the  permission  may  be 
^n'anted,  not  only  by  ordinance,  but  by  private  contract.*     Since  a 

control  oi  the  city,  and  u  within  tKe  council  power  to  permit  the  construction 
taxing  district  designated  by  the  ordi-  of  a  private  sewer  along  a  public  street. 
nanice  for  such  aewer,  and  the  turnpike  ^Murray  v.  Gibson,  21  III.  App.  488; 
e(«mp«vi7  is  not  complaining,  but  eon-  Johnson  v.  Rea,  12  III.  App.  331. 
^i«ted  to  such  construction.  Lewis  v.  *8tat€.  Hunt,  Prosecutor,  v.  Lamhert- 
S^midt,  19  Ky.  L.  Rep.  1315,  43  S.  W.  ville,  45  N.  J.  L.  279. 
43S-  The  obstruction  of  a  highway  by  a 

^Lawrence  t.  Nahant,  136  Mass.  479.  drainage  ditch  dug  by  an  abutting  owner 

'^Ccne  V.  Hartford,  28  Conn.  363.  is,  at  common  law,  not  only  unlawful. 

»113  Mi<*.  «0»,  71  N.  VV.  1009.  but  a  nuisance.     Nelson  v.  Fehd,    104 

'Wood  T.  MoGrath,  150  Pa.  451,  16  L.   111.  App.  114. 
R.  A.  715,  24  Atl.  682;  Kosmak  v.  New       Until  the  contrary  appears,  an  action 
York,  117  N.  Y.  367,  22  N.  E.  945;  Mo-  may  be  prosecuted  by  a  municipality  for 
Elkome  T.  MeManea,  118  Pa.  609,  12  Atl.   special  injury  as  proprietor  of  a  certain 
564.  public  road,  against  a  railroad  company 

Under  a  statute  conferring  upon  the  for  constructing  drains  in  connection 
eooimissioDers  of  highways  the  care  and  with  its  railway  so  negligently  and  un- 
control  of  all  highways  in  their  re-  skilfully  that  large  sums  were  nocessu- 
«pi*tiTe  towns,  they  have  the  power,  by  rily  expended  in  repairing  the  road  in 
impliettioo,  to  grant  consent  for  the  consequence  thereof;  for  although,  as  a 
moiitraetiiHi  of  a  drain  or  sewer  in  a  municipality,  it  was  not  a  proprietor  of 
hiehway  where  the  same  will  be  of  ben-  the  road,  yet  it  might  have  purchased 
<-lH  thereto.  Cochran  v.  Park  Ridge,  the  same  from  a  joint-stock  company  or 
J38  111.  295,  27  N.  E.  939.  otherwise.    Sarnia  v.  Great  Western  R. 

But  in  Hutchinson  v.  State,  39  N.  J.   Co.  17  U.  C.  Q.  B.  66. 
Eq.  572,  it  is  held  that  authority  to  con-       ^Stevens  v.  Muskegon,  111   Mich.  72. 
stmeC  iiCTier»  whenever  the  public  good   36  L.  R.  A.  777,  69  N.  W.  227. 
R^aires   it  does   not  give  the  common       The  rights  of  the  owner  of  a  private 
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right  to  maintain  a  drain  in  a  street  is  the  subject  of  grant,  it  may 
be  acquired  by  prescription.®  An  has  already  appeared,  an  abutting 
owner  has  a  right  to  make  use  of  highway  ditches  so  far  as  they  are 
in  the  course  of  drainage  and  no  injury  is  thereby  done  to  the  public 
interests."^  Unless  there  is  something  to  give  the  contract  a  more  • 
permanent  character  the  right  is  a  mere  license  which  is  revocable  at 
pleasure.®  When  the  sewer  has  been  constructed  at  great  expense  the 
licensee  will  have  a  vested  right  to  use  it  which  cannot  be  interfered 
with  unnecessarily;®  but  the  license  must  be  revoked  when  it  ap- 
pears to  be  detrimental  to  the  public  interests.^**  A  license  from  the 
public  authorities  confers  no  rights  as  against  the  owner  of  the  fee^ ' 

newer  are  not  lost  because  of  a  clerical  mission  of  one  or  more  of  the  highway 

error  in  the  resolution  of  the  common  commissioners,  and  the  filling  up  of  the 

council  authorizing^  him  to  construct  the  same  did  not  increase  the  overflow  more 

sewer,  wliereby  its  location  is  designated  than  it  had  been  in  a  state  of  nature, 

as  on   the  westerly   side  of   the   street  Johnson  v.  Rea,  12  111.  App.  331. 
instead  of  on  the  easterly  side,  where  it       Permission  givm    without    considera- 

was    built.     Boyden    v.     Walkley,     113  tion  by  a  municipality  to  a  lot  owner 

Mich.  609,  71  N.  W.  1099.  to  construct  a  drainpipe  under  a  city 

A  municipal  corporation  does  not  con-  street  solely  for  his  benefit  for  the  pur- 
tract  with  parties  constructing  a  di*ain  pose  of  draining  his  lot,  which  is  subject 
in  a  public  alley  by  the  adoi)tion  of  a  to  overflows  from  surface  water  const  i- 
motion  therefor  uncontractual  in  pur-  tuting  a  public  nuisance  at  times,  and 
pose  and  simply  permissive  in  terms,  not  in  pursuance  of  any  general  plan  or 
Cumherland  County  v.  TaZe,  18  Pa.  system  of  public  drainage,  nor  under 
Super.  Ct.  501.  circumstances  giving  a   lot  owner  any 

*  One  wlio  for  twenty  years  has  used  right  to  assume  that  it  was  intended  as 
a  ditch  crossing  a  highway,  with  the  ac-  a  permanent  improvement,  is  a  mere 
quiescence  of  the  township  authorities,  license  which  is  revocable  where  the  re- 
acquires a  prescriptive  right  to  main-  moval  of  the  drain  becomes  necessary 
tain  it.  Chase  v.  Middleton,  123  Mich,  in  the  construction  of  a  general  and  pul>- 
647,  82  N.  VV.  612.  lie  system  of  sewerage;   and  no  action 

But  in  California  it  is  held  that  an  lies  against  the  city,  either  by  the  lot 

adjoining  owner  cannot  acquire  a  pre-  owner,  or  his  tenants,  for  damages  re- 

scriptive  right  to  have  and  maintain  a  suiting  from  the  accumulation  of  watei* 

ditch   constituting    an  artificial    wat-er  upon  the  lot  due  to  the  removal  thereof, 

course   within   the    limits    of   a   pubH'^  Tvcy  Bros,  ▼.   Macon,   102  Ga,   141,   2U 

highway  so  as  to  entitle  him  to  an  i..  S.  E.  161. 

jimction   restraining   the   filling   up    of       Where  a  turnpike  has  been  located  on 

the  same  by  the  board  of  supervisors  so  a   public  highway   the   corporation   has 

as  to  stop  the  flow  of  water    therein,  the  same  right  to  interfere  or  obstruct 

whereby   his   lands   will   be   overflowed,  a  private  drain   constructed  therein   by 

Orimes  v.  Linscott   (Gal.)   40  Pac.  421.  an  abutting  owner  that  the  supervisors 

^  §   193a,  ante.  have  when  constructing  a  gutter  for  the 

*Ainley  v.    Hackensack    Improvement  drainage  of  the  road.    Wenger  T.  Rohrer^ 

Commission,  64  N.  J.  L.  504,  45  Atl.  807  ;  3  Pa.  Super.  Ct.  696. 
Philadelphia  use  of  Yost  v.  Odd  Fellows       *fli evens  v.  Muskegon,  111  Mich.   72, 

Hall  Asso.  168  Pa.  105,  31  Atl.  917,  Af-  36  L.  R.  A.  777,  69  N.  W.  227;  De  Cfril- 

firming  4  Pa.  Dist.  R.  3.  leau  ▼.  Fraxoley,  48  La.  Ann.   184,    19 

A  l^downer  cannot  maintain  an  ac*  So.  151. 
tion  for  damages  against  highway  com-       ^^Cumberland  County  v.  Vale,  18  Pa. 

missioners  for  their  act  in  filling  up  a  Super.  Ct.  501. 

ditch   along  a  highway    by   reason    of       ^GUuiby  v.  Morris,  18  N.  J.  Eq.  72. 
which  the  water  badced  up   and  over-       Injunction   will   not  lie    againat   th<^ 

flowed  his  land,  where  such  ditch  was  construction  and  use  of  a  pri^^te  drain 

dug  by  such  landowner  to  drain  a  pond  in  a  highway  imder  license  of  the  mnni- 

upon  his  land  upon  the  license  or  oer-  cipal  corporation  unless  plaintiff  has  es- 
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The  mere  placing  of  a  sewer  in  the  street  does  not  per  se  effect  a  dedi- 
cation  of  it  to  public  use."  Injunction,  and  not  an  action  at  law  for 
daroftges,  is  the  proper  remedy  for  needless  interference  with  the 
drain  by  the  public  authorities;^'  and  the  owner  is  entitled  to  in- 
jimctive  relief  against  private  individuals  who  attempt  to  make  con- 
nections with  the  drain  without  permission,  to  the  injury  of  the  in- 
terests of  the  owner.** 

217b.  Injiury  to  abutting  owners. —  The  owners  of  land  abutting  on 
a  highway  have  a  right  to  access  therefrom  to  their  lands,  and  are  en- 
titled to  object  in  case  a  drain  is  constructed  in  such  a  way  as  to  in- 
rerfere  with  such  right  of  access.  In  A  darns  v.  Richardson  *  it  was 
held  that^  under  the  conmion  law,  a  highway  surveyor  is  liable,  in 
an  action  of  trespass,  for  damages  caused  to  an  adjoining  owner  by 
the  flowing  of  a  ditch  in  front  of  his  dwelling  house.  Highway  com- 
missioners will  be  enjoined  from  causing  a  ditch  to  be  dug  on  the 
•iide  of  the  highway  in  front  of  the  land  of  the  complainant  at  a 
depth  of  from  two  to  five  feet,  and  of  an  average  width  of  six  feet, 
for  the  purpose  of  draining  a  swale,  where  the  real  motive  is  to  benefit 
other  lands,  and  it  does  not  appear  that  the  highway  would  be  im- 
proved any,  and  the  work  would  tend  to  set  back  water  onto  the  lands 
t»f  the  complainant.*  But  the  public  needs  must  be  considered;  and, 
if  a  ditch  is  necessary  for  the  drainage  of  a  highway,  and  the  abnt- 
ing  owner  can,  at  small  expense,  construct  a  bridge  to  preserve  his 
access,  he  may  be  required  to  do  so,  and  cannot  insist  that  it  shall  be 
done  by  the  highway  commissioners.'  The  distinction  seems  to  be 
that  the  public  authorities  cannot  make  an  unreasonable  use  of  the 
highway  in  such  a  way  as  to  destroy  the  valuable  rights  of  the  land- 
•  »wner.  But  a  mere  drainage  ditch  constructed  along  the  side  of  the 
-f  reet  in  .«5uch  a  way  that  it  forms  no  serious  obstruction  to  the  access, 
and  which  can  be  easily  covered  over  at  slight  expense,  is  not  such  an 
interference  with  the  rights  of  the  owner  as  he  has  a  right  to  c>om- 
plain  of.    If  the  statute  provides  a  method  by  which  the  rights  of  the 

tablifshfKl  hiA  right  to  relief  in  an  action  alterations  made,  by  direction    of    the 

at  Imw.  or  it  is  clear  that  a  nuisance  is  ssclectmon,  to  a  ditch  constructed  by  sur- 

rrr^ied.    ^'ood  v.  McOrath,  150  Pa.  451,  veyors  of  hig-hways  "by  the  side'  of  a 

m  L  R.  A.  715.  24  Atl.  682.  way  so  as  to  incommode"    a    person's 

"Oalr  Cli/f  Sewerage  Co.  v.  Marsmlis  house    or    other    building.     Oeichell    v. 

Tex.  Civ.  App.)  69  8.  W.  176.  Oakland.  89  Me.  426,  36  Atl.  627. 

"^Hf^TfmM  T.  Muskegon,  111  Mich.  72,        ^Conrad  v.  Smith,  32  Mich.  429. 
.W  L.  R.  A.  777,  69  X.  W.  227.  "The  landowner  has  no  right  to  fill  up 

^*Botfden   v.  Walkley,   113  Mich.  609,  the  ditch,  and  is  liable  for  such  wilful 

TIN*.  W.  1099.  obstruction  of  it.    His  remedy  is  the  con - 

'  43  V.  H.  212.  struct  ion    of   a   bridge,    or    passageway 

rnd#»T  Me.  Rer.  Stat.  chap.  18.  §  67,  over  it.    Eagle  Ttcp.  Highiray  Comrs.  v. 

rhr  mimiVipality  was  held  liable  in  an  Kfy,  54  Mich.  173,  19  N.  W.  040:   Mc- 

•etJOD  of  ajMampait    for  the  value    of  Oregor  v.  Boyle,  34  Iowa,  268. 
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abutting  owner  can  be  protected,  that  method  must  be  followed,  so 
Uiat,  if  he  is  entitled  to  complain  to  the  selectmen  in  case  the  highway 
surveyor  lays  a  ditch  in  front  of  his  property,  no  action  will  lie 
against  the  surveyor  who  caused  the  injury;*  and,  in  case  the  se- 
lectmen approve  the  action  of  the  surveyor,  recovery  cannot  be  hail 
against  the  surveyor  upon  the  ground  that  he  acted  wantonly  and 
with  the  intent  of  injuring  the  plaintiff,  and  that  his  acts  were  not 
necessary  to  the  repair  of  the  highway.'  Eminent  domain  proceed- 
ings are  not  proper  for  the  assessment  of  damages  to  an  abutting  own- 
er by  the  laying  of  drains  in  the  street.® 

218,  Right  to  place  drain  on  private  property. — Although  water 
may  be  permitted  to  run  along  its  natural  channels,  and  the  flo^^ 
in  it«  natural  course  may  be  hastened,  there  is  no  right  to  im- 
pose an  additional  burden  on  the  servient  estate  by  entering  upon  it 
to  increase  the  capacity  of  the  drainage  facilities,  or  to  construct  arti- 
ficial structures  there  for  drainage  purposes.  Such  act  is  a  trespass 
which  may  be  resisted  by  the  landowner,  and  for  that  purpose  all  the 
macliinery  of  the  law  is  at  his  service.*  But,  as  has  already  been 
seen,^  drainage  is  a  purpose  for  which  it  is  permissible  to  exercise 
the  power  of  eminent  domain,  and,  therefore,  the  legislature  may  au- 
thorize the  laying  of  drains  and  sewers  through  private  property 
upon  taking  the  proper  steps  to  acquire  the  right  so  to  do.*  And  tho 
authority  of  a  municipal  corporation  to  acquire  a  right  of  way  over 
private  property  may  be  implied  from  power  expressly  conferred.** 

*Eldcr  y,  Bern  is,  2  Met.  599 ;  Benjamin  vided     he     be     compensated     therefor, 

v.  Wheeler,  15  Gray,  486.  Churchill  v.  Seethe,  48  Neb.  87,  35  L.  R. 

•Benjamin  v.    Wheeler,  8   Gray,   409,  A.  442,  66  N.  W.  992. 

15  Gray,  486.                           '  *  A  municipal  corporation  having  ex- 

*Re  Yonkera,  117  N.  Y.  564,  23  N.  E.  elusive   jurisdiction   over   all   highways 

661.  within  its  limits,  and  general  power  to 

*/?e  Rhinelander,  68  N.  Y.  105;  Ward  construct  sewers  and  drains,  has,  as  an 

v.  Peck,  49  N.  J.  L.  42,  6  Atl.  805.  implied  power,  the  right  to  acquire  by 

Without  founding  it  on  a  law  for  the  lawful  means  pri\'ate  property  necessary 

aacorttiinment  and  prepayment  of  dam-  to  be   crossed   in   order  to   complete^    a 

ages  to  the  owner  of  invaded  property,  sewer,  especially    to  obtain    an    outlet 

a  municipal   corporation  has  no  power  therefor,  and  to  pay  for  the  same  at  the 

to  proA'ide  that  it  shall  be  lawful  for  the  public  expense,  where  there  is  no  le^*«- 

fltreet  committee,  or  its  agent,  to  enter  lative  grant  of   the  power    to  acquirt* 

upon  any  lot,  etc.,  of  the  borough,  for  such   property    by    special    assessment, 

the  purpose  of  cutting  or  opening  drains  Leeds  v.  Richmond,  102  Ind.  372,  1   N, 

and  ditches  and  of  keeping  them  in  re-  E.  711. 

pair.     Htrashurg  v.  Bachman,  21  W.  N.  A  municipal  corporation  has  author- 

C.  462.  ity,  if  necessary  for  the  public  health,  to 

■§  179,  ante.  procure  the  right  of  way  for  the  con- 

*Hildreth  v.  Lowell,  11  Gray,  346.  struction  of  a  ditch  to  alter  the  oourse 

When  a  highway  is  constructed,  a  cul-  of  a  stream  flowing  through  its  limits, 

vert  may  be  put  in  notwithstanding  any  and  msy  reimburse  a  private  citizen  who 

injury  it  may  cause  an  adjoining  owner  furnishes  the  money  vnth  which  to  pay 

by  turning  water  upon  his  lands,  pro-  for  the  land.    But  the  mere  determina- 
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Authority  to  constract  a  drain  is  not  exhausted  hy  an  attempted  exer- 
rise;  but,  if  the  drain  as  constructed  proves  inadequate,  another  entry 
may  be  made  to  enlarge  it*  So,  an  existing  drain  may  be  put  to  addi- 
tional uses  if  no  additional  injury  is  caused  to  the  abutting  owner.® 
The  rule  which  prevents  the  construction  of  a  drain  over  private  prop- 
erty without  authority  extends  to  property  which  has  been  acquired 
for,  and  devoted  to,  public  use.^  So,  the  ditch  may  be  extended  uj)()n 
or  acrofid  the  right  of  way  of  a  railroad  company;®  but  the  company 


tioQ  to  procure  the  right  of  way  does 
not  authorise  the  private  citizen  to  go 
<«  and  oonstruct  the  ditch  so  as  to  re- 
•)i3in  the  municipality  to  reimburse  him 
for  the  expenditure.  Stewart  v.  Coun- 
cil BlufM,  60  Iowa,  668. 

Bat  a  municipa]  corporaticm  has  no 
iMwer,  in  the  absence  of  express  stat- 
Titorj  authoritv,  to  condemn  and  appro- 
i»riftte  private  property  for  the  const ruc- 
tioo  of  m,  sewer ;  and  that  power  will  not 
!k*  implied  in  the  grant  of  authority  to 
enforce  ordinances  to  construct  sewers 
^nd  provide  for  the  payment  of  the  cost 
of  the  flame.     Alien  v.  Jones,  47  Ind.  438. 

The  statutory  power  conferred  on  a 
manicipal  corporation  "to  provide  on 
«iiat  terms  real  estate  in  such  city  may 
he  drained  by  means  of  surface  or  under 
•Ira ins  o^er  and  across  otlier  real  estate 
'hfrein**  does  not  authorize  the  con- 
«kianatico  and  appropriation  of  private 
property  for  the  construction  of  public 
•i-rers.     Ilnd. 

'Vetrose  v.  Biland,  163  Mass.  303, 
39  X.  E.  1031. 

•^ricrm  ▼.  KeUy,  120  Mich.  685,  70  N. 
W.  930. 

A  lot  owner  who  drains  his  property 
by  a  private  drain  leading  under  an  ad- 
joining street  has  no  right  of  action 
airainst  the  municipal  corporation  for 
opening  a  connection  with  the  drain  to 
nonduet  surface  water,  although  there 
may  be  a  ri|(ht  of  action  in  case  the  mu- 
nicipality obstructs  the  drain.  Emery 
▼.  LoiTflA   104   Mass.   13. 

Commi^Hioners  have  po  jurisdiction 
*A  lay  oat  a  drainage  ditch  over  a  ditch 
already  cut  by  an  adjoining  proprietor, 
Jbd  aasess  damages  for  the  right  of  way, 
as  the  Oregon  statute  providing  there- 
for cootemplates  such  action  only  for 
the  eoDstmction  of  a  new  ditch  where 
there  is  mwe;  but  in  such  case  the  owner 
if  to  be  eompen.Hated,  under  another  pro- 
rhkm  of  such  statute  giving  compensa- 
tina,  by  way  of  contribution,  for  the 
'apping'  of  lii.«  ditch,  in  proportion  to 
th^  MntTMil    benafita  derived   by  others 


from  its  use  in  draining  their  lands. 
ffecli/  V.  Sebastian,  4  Or.  25. 

Whore  a  municipal  corporation  has 
taken  property  in  fee  for  sewer  purposes, 
its  fonuer  owner  cannot  enjoin  the  mu- 
nicipality from  contracting  to  permit 
the  sewage  from  other  cities  to  be  turned 
into  the  sewer,  either  on  the  groimd  of 
possibility  of  reverter  to  him  in  ca,sc  of 
abandonment  of  the  sewer,  or  because 
of  anticipated  injury  to  his  remaining 
property  because  of  the  increase  in  flow 
of  water  through  the  sewer.  Titus  v. 
Boston,  161  Mass.  209,  36  N.  E.  793. 

'A  city,  in  improving  its  system  of 
drainage,  has  no  right  to  maintain  a 
ditch  so  as  to  encroach  upon  the  land 
of  a  canal  company,  ingress  to  and 
egress  from  which  is  thereby  obstruct e<i: 
but  the  city  will  be  required  to  cover 
the  ditch  and  tlie  street  crossings  lead- 
ing to  the  landing.  Carondclet  Cannl  t6 
yav,  Co.  T.  'Sew  Orleans,  38  La.  Ann. 
308. 

•Pittsburgh,  C,  C.  d  8t.  L.  R,  Co.  v. 
Machlcr,  158  Ind.  159,  63  N.  E.  210. 

A  public  drain  may  be  establi<%hed  and 
placed  on  the  right  of  way  of  a  railroad 
company  if  it  does  not  impair  or  destroy 
the  use  of  such  right  of  way  by  the  rail- 
road company.  Baltimore  d  0.  8.  W, 
R.  Co,  V.  Jacl-son  County,  166  Ind.  260. 
58  N.  E.  837,  60  N.  E.  856. 

But  in  an  earlier  case  it  was  held 
that  the  court  has  no  jurisdiction  or 
power  to  establish  and  order  the  con- 
struction of  a  public  ditch  longitudinal- 
ly upon  the  right  of  way  of  a  railroad 
company,  especially  where  its  use  for 
that  purpose  would  interfere  with  its 
public  use  for  railroad  pur])oses  for 
which  it  was  acquired  by  condemnation, 
in  the  absence,  in  the  drainage  law  un- 
der which  the  ditch  is  established,  of 
clear  and  express  terms  or  necessary  im- 
plication indicating  a  legislative  intent 
to  subject  lands  devoted  to  a  public  use 
already  in  exercise  to  drainage  purposes. 
Baltimnrp  d  O.  d  C.  R.  Co,  v.  North, 
103  Ind.  486,  3  N.  E.  144. 
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must  be  compensated  for  the  extra  expense  thereby  imposed  ujwn  it® 
A  sewer  constructed  on  private  property  without  autliority  consti- 
tutes a  fixture,  and  belongs  to  the  owner  of  the  land,  and  will  pass  by 
a  conveyance  of  it.^^  One  across  whose  land  the  city  constructed  a 
canal  through  which  it  has  for  over  six  years  drained  sewage  does 
not  thereby  suffer  such  an  irreparable  injury  as  will  prevent  the  court 
from  dissolving  the  temporary  injunction  pending  suit^^  The  fact 
that  the  right  to  construct  a  drain  over  private  property  has  not  been 
secured  will  not  defeat  liability  upon  the  tax  bills,  since  the  authori- 
ties have  a  right  to  procure  a  right  of  way  at  any  time,  and  the  tax- 
payer has  no  right  to  raise  the  question.^*  If  the  right  to  lay  th<» 
drain  across  private  property  has  been  granted  upon  condition,  tho 
condition  must  be  complied  with  or  the  right  will  be  forfeited,  and 
the  landowner  will  be  entitled  to  a  remedy.^^  After  the  sewer  ease- 
ment has  been  abandoned  for  a  consideration,  it  cannot  be  retaken  for 


In  locating  and  constructing  a  drain 
across  a  railway,  the  taking,  though  pre- 
sumably for  a  permanent  use,  is  not  of 
the  fee,  but  of  an  easement  not  interfer- 
ing with  the  use  of  the  railroad  for  all 
consistent  purposes.  Farmers*  Loan  d 
T.  Co,  V.  Mc Andrews,  48  C.  C.  A.  261, 
109  Fed.  109. 

•  A  city  is  chargeable  with  the  cost  of 
alterations  in  the  tracks  of  a  railroad 
company,  and  of  strengthening  the  side 
walls  of  a  sewer  to  support  the  tracks 
as  altered,  neccHsitated  by  the  construc- 
tion of  the  sewer  in  a  new  street  laid 
out  across  the  company's  riglit  of  way 
over  the  premises  through  which  the 
street  was  opened  without  condemnation 
of  its  easement  and  expressly  subject 
thereto.  Baltimore  v.  Coiven,  88  Sid. 
447,  71  Am.  St.  Rep.  433,  41  Atl.  900. 

The  construction  by  a  municipal  cor- 
poration of  a  ditch  under  and  across 
the  right  of  way  of  a  railroad  company 
across  a  highway,  for  the  draining  of 
water  that  does  not  naturally  flow  in 
that  direction,  constitutes  a  taking  or 
damaging  of  the  property  of  the  rail- 
road, within  the  meaning  of  the  Consti- 
tution, for  which  compensation  must  be 
made.  Chicago  d  N.  W.  R,  Co,  v.  Jef- 
ferson, 14  111.  App.  615;  Denver  v.  Ca- 
pelli,  4  Colo.  25,  34  Am.  Rep.  62. 

"Harrington  v.  Port  Huron,  86  Mich. 
46,  13  L.  R.  A.  664,  48  N.  W.  641. 

^Jeferson  dt  L,  P.  R,  Co,  v.  Hew  Or- 
leans, 30  La.  Ann.  970. 

"  §  239,  post, 

**  Where  a  city,  m  consideration  of  a 


right  of  way  across  lands  for  a  sewer, 
contracts  with  the  landowner  so  to  oon- 
struct  such  sewer,  with  a  suitable  yalve. 
as  to  prevent  water  from  flowing  back 
through  it,  in  times  of  high  water,  into 
the  premises  of  such  landowner,  it  is 
the  duty  of  the  corporation  to  select  such 
a  valve  or  water  trap  as  will  be  reason- 
ably fit  for  the  purposes  for  which  it 
is  to  bo  used,  and  so  to  lay  and  cement 
the  pipes  as  to  make  them  effective  to 
protect  the  landowner's  premises  from 
all  overflow  to  which  they  had  not  pre- 
viously been  subjected;  and  such  land- 
owner does  not  waive  or  lose  his  rights 
because  he  fails  to  protest  when  he  sees 
the  work  is  being  defectively  done  and 
an  unsuitable  valve  is  selected.  Vaah- 
ville  V.  Sutherland,  94  Tenn.  356,  29  S. 
W.  228. 

A  property  owner  who  has  consented 
to  the  enlargement  of  a  ditch  extending 
across  his  land  so  as  to  provide  an  out- 
let for  the  drainage  of  a  city  which 
agrees  to  maintain  it  so  that  the  adja- 
cent soil  will  not  be  overflowed  or  satu- 
rated, will  be  enjoined  from  filling  up 
the  ditch  where  the  enlargement,  when 
made,  was  satisfactory  to  the  owner  of 
the  land,  and  the  city  has  substantially 
complied  with  its  obligation,  and  'when 
any  obstruction  of  the  ditch  will  wt>rk 
irreparable  mischief,  and  the  contract 
between  the  city  and  landowner  pro- 
vides for  an  adjustment  of  disputes  by- 
arbitration.  Coldirater  v.  Tucker,  36 
Mich.  474,  24  Am.  Rep.  601. 
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such  use  without  the  owner's  consent,  except  by  proceedings  de  novo 
under  powers  of  eminent  domain.^* 

218a.  Interference  with  property  in  street. —  The  right  granted  to 
railway  companies,  tclegi'aph  companies,  and  teleplione  companies  to 
place  their  structures  in  the  streets  of  a  municipal  corporatiim  is  al- 
ways subject  to  the  needs  of  the  public;  so  that,  in  case  it  become^ 
necessary  to  construct  a  sewer  in  the  street,  an  injury  which  is  neces- 
sarily inflicted  upon  such  property  must  rest  whore  it  falls.  ^  A  pro- 
vision in  a  charter  of  a  street  railway  company  that  the  municipality 
<hall  do  no  act  "to  hinder,  delay,  or  obstruct  the  operation"  of  the 
route  will  give  way  to  authority  given  to  the  municipality  by  a  sub- 
sequent act  to  lay  a  sewer  in  the  street  through  which  the  tracks  are 
laid,  so  far  as  is  necessary  to  interrupt  the  operation  of  the  road  by 
the  laying  of  the  sewer.^  But  the  municipal  corporation  has  no  right 
to  interfere  needlessly  with  such  private  property.  As  said  in  Clapp 
V.  Spol'aiie,^  the  location  by  a  municipality  of  a  sewer  in  the  center 
of  a  street  so  as  to  obstruct  and  suspend  the  travel  upon  a  street  rail- 
way is  an  unreasonable  and  unlawful  exercise  of  its  power,  where 
there  is  ample  room  for  the  sewer  elsewhere  in  the  street ;  but  the  city 
is  not  required  to  incur  any  considerable  or  additional  expense  by 
having  granted  the  railway  the  free  right  to  the  use  of  the  street.  Thi» 
municipal  corporation  may  make  such  changes  in  structures  erected 
in  the  street  as  are  necessary  to  accommodate  its  own  works.*  In  a 
-^iiit  against  a  city  by  a  street  railway  company  for  an  injunction  to 
restrain  the  city  from  laying  sewer  pipes  along  the  center  of  its  streets, 
where  it  is  not  alleged  or  shown  that  the  city  council  acted  arbitrarily 
or  capriciously  in  directing  the  sewer  pipes  to  be  laid  in  the  centers 
of  the  streets,  the  courts  will  not  undertake  to  revise  or  control  the 
honestly  exercised  discretion  of  the  council,  although  the  proof  may 
tend  strongly  to  show  that  there  was  no  necessity  for  putting  the 
sewer  pipes  in  the  center  of  the  streets.' 

218b.  Liability  for  wrongfully  locating  ditch. — Although  a  land- 
owner has  the  right  to  have  his  land  remain  free  from  any  trespass 
on  the  part  of  the  public  authorities  in  the  construction  of  a  drain 
over  it,  yet  he  is  not  in  all  cases  entitled  to  treat  the  public  officials, 

^Strohl  r,  Ephrata,   178   Pa.   60,   35       'SS  Fed.  515. 
Atl.  713,  Reversing  13  Lane.  L.  Rev.  1.       *Moore  v.   JVeu?  Orleans    Waterworks 

*84M  Antonio  v.  San  Antonio  Street    Co.  114  Fed.  380. 
S.  Co.  15  Tex.  Civ.  App.  1,  39  S.  W.  136;        ^8an  Antonio  v.  San  Antonio  Street 
Spokane  Street  R,  Co.    v.    Spokane,    6   R.  Co.  15  Tex.  Civ.  App.  1,  39  S.  W.  130. 
Wash.  634,  32  Pac.  456. 

'Ehy  Dock.  K.  H.  d  B.  R.  Co,  v.  ^ew 
York,  55  Barb.  298. 

Vol,  1L— Watkbs,  67. 
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or  the  district  responsible  for  their  acts,  as  trespassers.  There  being 
a  right  on  the  part  of  the  public  to  secure  a  right  of  way,  the  remedy 
is  to  take  steps  to  compel  the  acquisition  of  such  right,  and  not  to 
treat  tliem  as  trespassers  and  proceed  against  them  as  sucli.  Thus,  a 
municipal  corporation  is  not  liable  in  damages  for  the  improper  loca- 
tion of  a  ditch  which  it  had  authority  to  construct^  The  wrongful 
discharge  of  water  into  a  river  through  a  sewer  constructed  on  pri- 
vate property  without  permission  does  not  amount  to  keeping  the 
property  owner  out  of  possession  so  as  to  entitle  him  to  maintain  eject- 
ment.* The  property  owner  may  be  estopped  from  claiming  compen- 
sation for  the  construction  of  a  sewer  over  his  land  where  he  permits 
such  construction  wnthout  objection,  and  takes  no  steps  to  prevent  it.*"* 
In  case  the  acts  are  done  by  public  officials  without  authority,  the  mu- 
nicipal corporation  will  not  be  liable  for  their  acts.*  The  drainage 
commissioner,  however,  is  personally  liable  as  a  trespasser  for  enter- 
ing upon  and  constructing  a  ditch  across  the  right  of  way  of  a  turn- 
pike company  under  authority  of  a  judgment  which  is  void  as  to  the 
company  because  it  was  not  made  a  party  to  the  proceedings.*  The 
landowmer  cannot  be  deprived  of  compensation  for  the  land  taken, 
and  the  municipality  cannot  plead  irregularities  in  the  proceedings 
to  defeat  its  liability.®  In  case  the  sewer  is  laid  through  private  prop- 
erty without  authority  of  law,  an  action  of  tort  may  be  maintained 
against  the  city  \^  and  the  landowner  may,  in  such  cases,  ignore  tht» 
sewer,  and  use  the  land  as  though  it  did  not  exist®  But  ejectment 
will  not  lie  against  a  city  which  claims  to  own  a  sewer  it  has  con- 
structed upon  private  property  without  the  owner's  permission,  and 

^WiclcB  V.  DeWitt,  54  Iowa,  180,  6  N.  located,  built,  and  maintained  a  sewer. 

W.  170.  as  laid  out  by  an  order  of  the  board  of 

A  municipality  is  not  liable  for  the  aldermen,  through  the  land  of  a  person, 
nets  of  its  officers  and  agents  in  laying  cannot  defeat  liability  for  the  damages 
a  sewer  pipe  across  private  property  by  the  fact  that  tlie  order  omitted  the 
under  a  statute  authorizing  it  to  per-  boundaries  and  measurements  as  re- 
fect a  sewerage  system  and  to  enter  any  quired  by  the  ordinance.  Saunders  v. 
premises  in  the  municipality  for  that  Lotctll,  131  Mass.  387. 
purpose,  and,  if  necessary,  to  condemn  ^Hildreth  v.  Lotvcll,  11  Gray,  345. 
private  property ;  neither  are  the  officers  Where  a  municipal  corporation  enters 
and  agents  liable  if  they  acted  in  a  pru-  upon  land  for  the  construction  of  a 
dent  manner  and  without  malice.  Parks  sewer  across  it  under  an  ordinance  void 
V.  Qreenville,  44  S.  C.  168,  21  S.  E.  540.  because  of  noncompliance  with  the  pro- 

*Harrington  v.  Port  Huron,  86  Mich,  vision  of  the  charter,  it  becomes  a  tres- 

46,  13  L.  R.  A.  664,  48  N.  W.  641.  passer,  and  the  landowner  may  hold  it 

*Hyde  Park  v.  Borden,  94  111.  26.  liable  for  the  value  of  the  land  so  illegal- 

*Kreger  v.  Bismarck  .Twp,  59  Minn.  3,  ly  appropriated,  without  any  allowance 

60  N.  W.  675;  Jersey  City  v.  Kiernan,  for  the  value  of  the  improvements  placed 

50  N.  J.  L.  246,  13  Atl.  170.  on  it.    Holliday  v.  Atlanta,  96  Ga.  377. 

^Cottingham  v.  Fortville  d  N.  Tump.  23  S.  E.  406. 

ro.  112  Ind.  522,  14  N.  E.  479.  *Ostrom  v.   Sills,  28   Can.   S.   C.   485, 

*  A  municipal  corporation  which  has  Affirming  24  Ont.  App.  Kep.  526. 
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to  have  the  right  to  discharge  water  through  it,  since  there  is  noth- 
ing tangible  or  capable  of  being  delivered  to  the  plaintiff  by  the 
sheriff  under  a  writ  of  possession.*^  An  injunction  will  lie  to  restrain 
a  city  from  laying  a  sewer  through  private  property,  when  elaiiuing 
to  do  it  under  a  statute  which  allows  cities  to  lay  sewers  througli  pub- 
lic streets.  But  in  such  a  case,  where  the  question  as  to  whether  the 
land  in  question  is  a  public  street  is  in  doubt,  the  city  may  have  an 
i-^sue  made  to  a  jury  to  try  the  question,  and  the  injunction  will  be 
withheld  upon  the  city  giving  stipulation  that  it  will  proceed  with  all 
reasonable  despateh  to  have  the  question  determined,  and  upon  the 
rity  giving  a  bond  to  pay  damages.^® 

219.  Contracting  for  right  of  way. —  A  municipal  corporation  hav- 
ing power  to  acquire  property  for  a  drainage  ditch  may  do  so  by  pri- 
vate contract,  although  it  has  also  been  given  the  power  of  eminent 
domain,  unless  the  statute  expressly  deprives  it  of  that  right,*  A  con- 
tract for  a  right  of  way  is  for  an  interest  in  land  within  the  statute 
of  frauds;^  and  is  subject  to  the  operation  of  the  registry  laws.** 
Therefore,  a  license  to  construct  such  drain  does  not  vest  any  title  or 
give  any  interest  in  the  land.*  But  a  right  of  way  may  be  released 
hy  an  instrument  in  writing,  although  the  instrument  is  not  a  formal 
release.*  An  oral  promise  by  a  property  owner  to  sign  a  written  con- 
'sent  to  the  construction  of  a  ditch  across  his  land  provided  the  signa- 
ture of  an  adjacent  owner  is  obtained  does  not  amount  to  a  license, 
where,  after  the  latter^s  signature  is  obtained,  the  party  giving  the 

'Harrington  v.  Port  Huron,  86  Mich,  of  the  owner,  who  wns  a  purchaser  for 

46.  13  L.  R.  A.  664,  48  N.  W.  641.  value  without  notice.    Toronto  v.  Jniri)*, 

^^Clark  T.  Providence,  10  R.  I.  437.  25  Can.  S.  C.  237. 

But  equity  will  not  restrain  a  munici-  *Olmsfed  v.  Dennis,  77  N.  V.  378. 

pal    corparation     from    constructing    a  ^f^turm  v.  Kelly,  120  Mich.  ()8">,  70  X. 

^tt«et  ditch  along  land  which  it  claims  W.  930. 

has  been  dedicate  to  the  public,  as  the  But  a  release  of  the  right  of  way  for 

law   famishes   adequate   remedy   if  the  one  drain  cannot  operate  as  a  release  for 

land   ifl  private   property.     Doughty  v.  another.     Ibid. 

HomerrHle,  33  N.  J.  Eq.  1.  A   written   contract  entered    into  bc- 

^Ijeed*  T.  Richmond,  102  Ind.  372,  1  tween  a  landowner  and  a  municipal  cor- 

\.  B.  711.  poration  by  which  the  former,  in  con- 

'PhUiipB  r,   Thompson,   1   Johns.  Gh.  sideration  of  the  dismissal  of  condenina- 

131.  tion  proceedings  instituted  by  the  latter 

■The  registry  laws  apply  to  the  per-  to  acquire  the  right  of  way  for  a  S4»wer 

ratfisiofi  given  by  the  owner  of  land  to  a  across  his  land,  agreed  to  allow  the  mu- 

mimiciiMiIity     to     oonatruct     a     drain  nicipal  corporation  to  enter  upon  such 

thrown   his   land,  whether    the    agree-  premises  and  construct  a  drain  without 

meat  conveys  the  land,  creates  an  ease-  making  him  any  further  conipens-ition, 

ment,  or  is  a  mere  license  which  has  be-  is  a  sufficient  license  for  the  entry  by 

fome  irrerocable:   so  that,  if  there  has  such  municipal  corporation  and  the  con- 

been  no  by-law  authorizing  the  land  to  struction  of  such  drain.    Bloomington  v. 

be  laken.  the  interest  of  the  municipal-  BurJce,  12  111.  A  pp.  314. 

iij  therein  would  be  invalid  as  against  ^Hitohena  v.  Shaller,  32  Mich.  40G. 
A  'ngimtend  deed  executed  by  an  assignee 
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promise  refuses  to  consent  to  the  construction  of  the  ditch.®  To  en- 
title the  municipal  corporation  to  proceed  with  its  improvement,  it 
must  comply  with  the  terms  of  its  contract^  The  landowner  may,  by 
his  conduct,  release  the  municipality  from  liability  to  make  compen- 
sation and  dedicate  the  right  of  way  to  public  use.®  He  may  estop 
himself  from  contesting  the  public  right  by  acquiescence  in  what  is 
done."*  A  grant  to  a  municipal  corporation  of  the  right  to  dig  and 
maintain  all  convenient  and  necessary  sewers  or  drains  from  the  up- 
land to  deep  water  across  the  grantor's  land  "according  to  law  and 
the  common  and  usual  practice  for  the  time  being  within  the  city,'' 
will  give  a  right  to  construct  for  general  use  all  drains  which  it  may 
be  the  duty  of  the  municipality  to  construct  and  maintain.^^  Per- 
mission to  discharge  sewage  from  a  particular  district  over  private 
land  will  not  give  the  right  to  collect  sewage  from  a  larger  district 
and  discharge  it  over  the  property.^ ^     A  common  council  authorize<l 


*A  landowner  may  enjoin  the  collec- 
tion of  a  special  assessment  for  the  con- 
structicoi  of  a  sewer  across  his  land, 
where  he  was  induced  to  withdraw  valid 
objections  to  its  confirmation  by  an 
agreement,  entered  into  by  the  municipal 
corporation  constructing  such  sewer,  to 
condemn  the  right  of  way  over  his  land 
for  a  street  which  it  did,  but,  after  the 
confirmation  of  the  special  assessment, 
vacated  the  condemnation  judgment  and 
dismissed  the  proceedings,  by  repealing 
the  ordinance  for  laying  out  the  street 
along  such  right  of  way.  This  conduct 
would  warrant  the  inference  that,  hav- 
ing acquired  possession,  the  city  had  no 
intention  of  laying  out  a  street,  but  had 
a  fraudulent  design  to  disregard  the 
agreement  by  whi<£  such  landowner  lost 
a  substantial  right.  Dempster  v.  Ohi- 
oago,  175  111.  278,  51  N.  E.  710. 

*Onc  who  consents  to  the  digging  of 
a  ditch  over  his  property  by  a  city  can- 
not recover  damages  therefor,  whether 
or  not  he  agreed  to  look  to  other  parties 
for  his  damages;  art.  1,  §  17,  of  the 
Constitution  of  Texas,  which  provides 
that  no  person's  property  shall  be  taken 
for  public  use  without  adequate  com- 
pensation, unless  by  his  consent,  being 
sufficiently  met  by  the  consent  irrespec- 
tive of  such  agreement.  Dallas  v.  Bee- 
man,  18  Tex.  Civ.  App.  336,  46  S.  W.  626. 

The  owner  of  land  which  is  so  situ- 
ated as  conveniently  to  receive  surface 
water  and  sewage  collected  by  a  city  and 
discharged  from  the  sewer  does  not  ded- 
icate the  land  to  such  purpose  by  the 
payment  of  an  assessment  for  the  con- 
Btruction  of  the  sewer, — especially  where 


he  has  repeatedly  prolosted  agtiinst  tlu* 
discharge  of  the  scwtigo  upon  his  prem 
ises.  Van  Rensselaer  v.  Albany,  15  Abli. 
N.  C.  457. 

^Freeman  v.  Weeks,  48  Mich.  255,  12 
N.  W.  215. 

A  petitioner  for  the  construction  of  a 
ditch  who  released  the  right  of  way  antl 
all  claim  for  damages,  and  entered  into 
a  contract  to  dig  the  ditch  across  his 
own  lands,  and  agreed  that  the  contract 
might  be  relet  upon  his  failure  to  per- 
form, waives  all  right  to  recover  dam- 
ages from  parties  who  thereafter,  in 
good  faith,  attempt  to  construct  the 
ditch,  if,  at  the  time  of  the  execution  of 
the  release,  he  knew,  or  by  reasonable 
diligence  could  have  known,  of  existinjr 
defects  in  the  proceedings;  but,  if  he 
only  learnea  of  tliem  in  the  exercise  of 
reasonable  diligence  after  contracting  t*^ 
construct  the  ditch,  he  may  recover 
damages.  Hopkins  v.  Briggs,  41  Mich. 
175.  2  N.  W.  199. 

It  cannot  be  presumed  that  marrieil 
women  possessed  of  property  in  le<ral 
right  consented  to  the  use  of  such  prop- 
erty in  constructing  a  public  sewer,  bin- 
der the  rule  that  every  presumption, 
fairly  raised,  will  be  indulged,  and  all 
reasonable  equities  applied,  in  favor  of 
a  tax  levied  for  the  construction  of  a 
sewer  alreadv  built.  Johnson  v.  Dut  t\ 
115  Mo.  3GG,*21  S.  W.  800. 

'''Child  v.  Boston,  4  Allen,  41,  61  Am. 
Dec.  080. 

".Ycf/  York  C.  d  H.  R.  R.  Co.  v.  Rocl*- 
estcr,  127  N.  Y.  591,  28  N.  E.  416,  Af- 
finning  17  N.  Y.  S.  R.  305,  1  N.  Y.  Supp. 
456. 
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'o  <t>n>truct  sowcrS;  purchase  land  therefor,  establish  the  assessment 
«li>trict,  and  to  fix  finally  the  amount  and  apportionment  of  the  as- 
sf-s«iinent,  may  agree  with  a  property  owner  who  deeds  the  right  of 
way,  to  exempt  his  land  from  assessment  for  the  construction  of  the 
-t^wcr,  although  the  original  assessment  is,  under  the  charter,  levied 
hy  a  board  of  commissioners.  In  such  case  the  city,  having  enjoyed 
the  fruits  of  the  contract,  is  estopped  from  questioning  the  power 
of  the  council  to  make  it^^  An  action  to  compel  a  village  to  pur- 
«-ha>c  at  a  price  to  be  fixed  by  the  court  land  which  it  has  unlawfully 
•^ntered  upon  and  apjiropriated  to  sewer  purposes  is  of  an  unpre- 
«v-<]entotl  character,  and  cannot  be  maintained  either  at  law  or  in 
t-<|uity.^^ 

220.  Acquisition  of  right  of  way  by  eminent  domain.— Drainage  be- 
ing one  of  the  purposes  to  which  the  government  may  turn  its  at- 
tention, it  may  utilize  for  the  purpose  the  power  of  eminent  domain.^ 
fiut,  to  enable  a  local  subdivision  of  the  state  to  exercise  the  power, 
rhe  right  to  do  so  must  be  expressly  conferred  upon  it.*  And  a  drain- 
Age  district  may  be  given  authority  to  acquire  rights  of  way  for  out- 
li*ts  outside  of  its  territorial  limits.^    The  power  to  exercise  the  right 

Althoiijrh  the  grant  of  an  easement  for  the  adoption  of  a  general  statute  oover- 
a  «1rainr<jn»  canal  contemplate^  its  future  ing  the  same  subject,  the  proceedings 
*»n1ar:,'fiiient.  the  grantor  has  his  remedy  had  thereunder  were  void,  and  persons 
if  d-imng^d  by  such  change,  if  the  capa-  entering  on  the  premises  for  the  pur- 
city  of  the  canal  at  its  mouth  is  insuffi-  pose  of  constructing  the  sewer  were 
nifiit  to  vent  the  increased  flowage,  if  trespassers.  State  v.  Tenny,  68  S.  C. 
The  owners  neglect  to  repair  it,  so  that   215,  36  S.  E.  555. 

?he  water  spn*nds  over  his  land.  Nor-  A  city,  having  determined  that  a 
fir^f  V  CrotnffU,  70  X.  C.  634,  16  Am.  sewer  is  desirable,  is  only  bound  to  prove 
Rep.  7^7.  that  the  taking  of  the  property  sought 

^:f»it  V.  Grand  Rapids,  115  Mich.  493,  to  be  condemned  is  necessary  for  the 
73  X.  W.  811.  construction   of   the    sewer,    where    by 

^*VfitrhrU  T.  Whitr  Plains,  91  Hun,  statute  sewerage  has  been  declared  a 
18f>.  36  K.  Y.  Supp.  204.  public   use   for   which  privat'e   property 

^  S   179,  ante.  mav  be  taken.    Pasadena  y.  Btimson,  91 

MWrtcfc  V.  Paine,  IOC  Iowa,  461,  76   Cal.  238,  27  Pac   604. 
y.  W.  812.  'Drainage  districts  are  authorized  by 

Highway  com  mi -^si  oners  have  no  au-  the  drainage  laws  of  Illinois  to  obtain 
thority  to  cxerci'^e  the  power  of  eminent  control  of  natural  channels  outside  the 
dom.tin  for  the  purpose  of  carrying  over  districts  which  serve  as  outlets  for  such 
in  adjoining  farm  the  sewage  which  a  district,  for  the  purpose  of  enlarging 
municipal  corporation  may  deposit  upon  and  d(>epc^ning  the  same  when  necessary 
the  highway  by  drains  or  otlier  .-ippli-  to  render  the  drainage  system  available 
anees,  under  a  statute  authorizing  them  for  the  pur|K)se  for  which  the  districts 
to  enter  upon  any  adjaoont  lands  for  are  organized,  by  condemnation  under 
the  purpofse  of  oponii:ir  drains,  etc..  the  eminent  domain  act.  by  which  the 
nf<tr*sary  to  drain  a  higliway.  especially  same  pass  under  the  absolute  control  of 
xt-hf-re  the  j»ewaire  is  conducted  in  an  un-  the  district  authorities,  and  are  as  much 
natural  direction.  Dirrhs  v.  Hiphuay  subject  to  their  control  for  the  purpose 
Con*rn.  142  III.  197.  31  X.  E.  400.  for  which  they  were  condemned  as  any 

UTi^^re  a  right  of  way  across  private   ditches   within    their    districts.     Union 
^ind  for  the  purprtv»  of  eon^trncting  a   DrainfUfr  Dist.  v.  O'Reilly,  132  111.  631, 
-iwer   waft    condemned    under   a   statute   24  N.  E.  426, 
which  bad  been  previously  repealed  by 
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may  be  delegated,  not  only  to  muncipalties  and  drainage  districts, 
but  to  commissioners  who  are  given  charge  of  tlie  drainage  work/ 
The  right  to  exercise  the  power  of  eminent  domain  is  measured  by 
the  public  necessities,  and  the  right  to  determine  tliis  necessity  in 
the  first  instance  rests  with  the  autliorities  upon  whom  the  power  is 
conferred;  and  the  courts  will  not  interfere  with  their  acts  in  the 
absence  of  circumstances  tending  to  show  fraud  or  acts  outside  the 
scope  of  their  authority.  The  condemnation  of  the  right  of  way 
cannot  be  defeated  on  the  ground  that  the  sewer  will  constitute  a  nui- 
sance.' The  taking  of  land  for  a  permanent  drain  includes  a  free- 
hold." Since  the  expression  of  the  legislative  will  autJiorizing  the 
taking  of  property  for  public  purposes  is  of  itself  due  process;  and 
since  the  ditch  act  itself  provides  for  notice  to  interested  parties,  and 
gives  such  parties  a  right  to  appeal  in  case  they  are  aggrieved, — such 
act  does  not  authorize  the  taking  of  property  without  due  proces- 
of  law.*^  Whether  or  not  the  purpose  for  which  the  property  is  to  bo 
taken  is  public  is  a  question  of  law.®  The  fact  that  property  has  al- 
ready been  acquired  for  public  use  will  not  prevent  the  acquisition  ot 
a  right  of  way  for  a  drain  over  it  under  the  power  of  eminent  do- 
main.® 

220a.  Procedure. —  The  method  by  which  the  title  to  a  right  of  way 
for  a  drain  is  to  be  acquired  is  governed  by  the  provision.?  of  t\w 
statute;  and  proceedings  for  taking  private  property  for  the  con- 
struction of  a  drainage  ditch  nnist  be  in  strict  compliance  with  tlm 
legislative  enactments  authorizing  them.^  If  the  statute  requires  the 
title  to  be  obtained  by  condemnation  proceedings,  it  cannot  be  ar- 

*Re  Drainage  between  Lourer  Chatham  sonably   necessary    for   the   purpose*   for 

and  Little  Falls,  Z5'S.  J.  It.  497 ;  Palmer  which   it  was  created,  and   for  this  the 

V.  Harris  County  (Tex.  Civ.  App.)  69  S.  court  has  the  power    to   prevent    such 

\V.   229.  abuse.     Tedens    v.    finnitary    Dist.    149 

•PasadeiM  y.  Stimaon,  91  Cal.  23S,  27  111.  87,  36  N.  E.  1033. 
Pac.  604.  *8tc€le  v.  KmpHoitK   142  Ind.   397,  41 

*Dierkfi   v.    Highuay   Comrs.    142   lU.  'i^l,  E.  S22:  Northern  Ohio  R.  Co.  v.  Hnn- 

197.  31   N.  E.  496.  cock  County,  63  Ohio  St.  32.  57  N.  K. 

'Cribbs  v.  Benedict,  64  Ark.  666,  44  1023. 
S.  W.  707.  But  lands   in   Ohio  appropriat<»d  and 

*\tcQttilUn  V.  Hatton,  42  Ohio  St.  202.  in    use    for    railroad    purposes    cannn* 

In  an  action  by  a  sanitary  district,  thereafter  be  condemned  for  public- 
created  under  an  act  of  legislature  with  ditches  or  drains,  where  such  use  wouM 
ample  power  to  condemn  such  a  quantity  prevent  the  construction  of  a  side  track 
of  land  as  may  reasonably  be  necessary  or  double  track,  or  would  interfere  witli 
to  carry  out  the  object  of  the  district,  to  the  full  enjoyment  of  the  land  for  rail- 
condemn  a  strip  of  land  over  a  quarter  road  purposes.  Lake  Erie  rf  W.  R.  Co. 
of  a  mile  wide  for  the  purpose  of  its  v.  Seneca  County,  57  Fed.  945. 
main  channel,  the  owner  thereof  has  the  ^Xishnabottia  Drainage  Dist.  v.  Cam^t- 
riffht  to  have  the  court  determine  wheth-  bell,  154  Mo.  151,  So  R.  W.  276:  Tedens 
or  or  not  the  taking  of  so  much  land  is  v.  Sanitary  Dist.  149  111.  87,  36  N.  E, 
an  abuse  of  the  power  conferred  by  seek-  1033. 
ing  to  condemn  more  land  than  is  rea- 
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quired  by  special  assrssineiit,*  So,  if  the  statute  requires  a  prelim- 
inary attoiupt  by  the  niuiiicipality  to  agree  with  the  landowner  as  to 
what  land  shall  be  taken,  and  the  compensation  that  will  be  made 
rhon>for,  condemnation  pn)cecdings  cannot  be  instituted  unless  such 
attempt  has  been  made.  But  a  statute  nuiking  such  a  requirement 
jipplicable  in  only  certain  cities  in  the  state  violates  a  constitutional 
prohibition  of  the  passage  of  8j)ecial  laws  when  general  laws  may  be 
made  applicable."*  Statutes  jiermitting  the  taking  of  private  prop- 
iriy  for  a  right  of  way  are  to  be  strictly  construed  in  favor  of  the 
landowner.*  The  facts  necesvsary  to  give  the  court  jurisdiction  must 
r'ppear  in  the  petition.*^  The  description  of  the  land  to  be  taken 
>honld  be  as  definite  as  is  necessary  in  a  deed.^  The  width  of  the 
l»ni]H»rty  to  be  taken  must  be  specified  as  well  as  the  line  which  the 
improvement  will  follow.*^  The  court  should  not  devest  the  title  of 
the  o%viier  of  the  land,  but  merely  subject  it  to  the  use  required.'' 
An  action  to  contest  the  proceedings  must  be  brought  by  the  person 
in  interest.*     Injimction  will  not  lie  to  restrain  construction  of  the 


•Ifyd^  Park  r.  Spencer,  118  111.  446, 
S  X.  £.  846. 

•Pasadena  y.  Htimson,  01  Cal.  238,  27 
Pac  604. 

Tpon  a  proceeding  by  highway  cora- 
nii.t^iciners  to  oondemn  land  for  the  dig- 
izing  of  a  ditdi  acroea  the  lands  of  an- 
(ftbrr  in  pursuance  of  statute,  it  must 
appear  from  the  record  of  the  official 
proceedings  of  such  oommissioners  that 
th«  digging  of  the  ditch  was  necessary 
in  order  to  carry  off  the  water  from  the 
highway,  and  that  they  had  negotiated 
with  »iich  owner  for  leave  to  take  a  part 
orf  his  premises  for  the  ditch,  and  had 
failed  to  oh  tain  such  consent  upon  a  just 
compensation  having  been  offered  him 
thtf*r<»for:  and  parol  evidence  that  the 
<!ig}nng  of  the  ditch  was  necessary  in 
oitier  »o  carry  off  the  water  from  the 
highwav  is  incompetent.  Chaplin  v. 
Hiffhtra^  Cotnrs.  129  III.  651,  22  N.  E. 
494. 

A  proeeeding  to  lay  out  a  drain  will 
he  qtia^bed  where  the  eommi^^sioner  has 
n«9t  attempt4*d  to  obtain,  as  required  by 
«tatute.  a  release  of  the  right  of  way 
and  damages  from  the  property  owners 
through  whose  premises  the  drain  is  to 
patf.  H'hisler  v.  Drain  Commissioner, 
40  Mich.  591. 

Proceedings  to  condemn  land  for  a 
•H^er  are  not  void  for  failure  to  file  a 
petftioa  setting  forth  the  inability  of 
rh«>  parties  to  agree  as  to  the  compensa- 
tion to  be  paid,  where  the  statute  leaves 


the  regulation  of  the  proceedings  to  the 
municipal  ordinance,  and  the  evidence 
shows  their  inability  to  agree,  which  is 
all  the  ordinance  requires.  Joplin  Con- 
sol,  Min.  Co.  V.  Joplin,  124  Mo.  12fl,  27 
S.  W.  406. 

*Bogart  v.  Castor,  87  Ind.  244. 

*Re  Marsh,  71  N.  Y.  315,  Reversing  10 
Hun,  49. 

*\iathias  v.  Carson,  49  Mich.  465,  13 
N.  W.  818:  Lumbermen's  Ins.  Co.  v.  »S7. 
Paul,  85  Minn.  234,  88  N.  W.  749. 

Whether  or  not  a  description  of  land 
taken  for  a  sewer  by  words  and  refer- 
ence to  a  map  is  "aa  certain  as  is  re- 
quired in  a  common  conveyance  of  land" 
as  required  by  statute  is  a  question  of 
fact.  Kohlhepp  v.  West  Roxhury,  120 
Mass.  596. 

But  in  proceedings  to  condenm  a 
pcwer  route  o\'er  a  tract  of  land  includ- 
ing platted  lots  which  are  a  part  there- 
of, it  is  not  necessary  to  mention  them 
if  the  description  given  as  to  the  tract 
necessarily  includes  them.  Joplin  Con- 
sol.  Min.  Co.  V.  Joplin,  124  Mo.  129,  27 
S.  W.  406. 

^Ifnthias  v.  Carson,  49  Mich.  466,  13 
N.  W.  818. 

•Palmer  v.  Harris  County  (Tex.  Civ. 
App.)  69  S.  W.  229. 

*A  township  owning  no  land,  as  a 
municipality,  to  be  'injuriously  affected 
by  the  construction  of  a  public  drain, 
may  not  maintain  a  bill  to  enjoin  its 
completion,  in  behalf  of  landowners  in 
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5>ewer  where  the  only  question  involved  is  the  damage  to  be  paid  for 
the  right.' ^  The  real  owner  of  the  property  is  entitled  to  receive  the 
award  made  for  the  use  of  the  right  of  way.''  The  only  question 
upon  which  tlie  landowner  is  entitled  to  a  hearing  is  as  to  the  com- 
pensation to  be  awarded.'-  But  the  determination  of  the  amount 
which  should  be  paid  cannot  be  finally  committed  to  the  conimis- 
sioners/^  although  the  municipal  corporation  may,  by  its  acts,  be  re- 
quired to  pay  the  amount  awarded  by  them.^**     The  provision  for  a 


the  township  who  do  not  claim  to  be 
injuriously  affected.  Stcan  Greek  Twp. 
V.  Brown  (Mich.)  9  Det.  L.  N.  62,  90 
N.  W.  38. 

^"Dierks  v.  Highway  Cotms.  142  IlL 
197.  31  N.  E.  496. 

The  ow^ner  of  land  whose  right  to  ap- 
peal, and  whose  constitutional  right  to 
have  his  compensation  for  his  lands 
sought  to  be  appropriated  assestied  by 
the  jury  is,  on  tiie  face  of  the  records, 
cut  off  by  the  act  of  the  county  commis- 
sioners in  making  an  award  and  enter- 
ing it  of  record  as  of  a  date  prior  to  the 
actual  time  of  making,  so  that  at  the 
latter  date  the  time  for  appeal  appears 
on  the  record  already  to  have  expired, 
is  entitled  to  an  injunction  against  the 
orders  and  proceedings  of  the  board  on 
and  after  the  date  of  such  entry,  but 
not  against  the  proceedings  had  prior 
to  that  date.  Miller  v.  Logan  County, 
3  Ohio  C.  C.  617. 

^^Lumhenneti's  Ins.  Co.  v.  8t.  Paul,  82 
Minn.  497,  86  N.  W.  526. 

A  town  which  owns  the  fee  in  its 
streets  is  entitled  to  recover  compensa- 
tion as  an  individual  for  injury  thereto 
by  the  construction  of  a  county  drain 
through  them,  under  Iowa  Code' 1873,  § 
1210,  which  prescribes  a  procedure  for 
persons  claiming  compensation  for  lands 
taken  in  the  construction  of  a  drain, 
ditch,  or  water  course.  AMrich  v.  Paine, 
106  Iowa,  461,  76  N.  W.  812. 

The  construction  of  a  sewer  across  a 
lot  held  by  a  husband  and  wife  as  ten- 
ants by  the  entirety  will  be  enjoined  at 
the  suit  of  the  wife,  although  the  city 
has  taken  proceedings  to  condemn  the 
right  of  way  as  against  the  husband, 
since  the  construction  of  the  sewer  would 
prejudice  her  rights  in  case  she  should 
Burvive  him.  Grosser  v.  Rochester^  60 
Hun,  379,  16  N.  Y.  Supp.  62. 

"^Zimmerman  v.  CanfCeld,  42  Ohio  St. 
463. 

^H easier  v.  Drainage  Comrs.  53  111. 
105. 

**  A  municipal  corporation,  having  ap- 


pointed appraisers  to  adjust  the  dam- 
ages that  would  result  to  the  proj>erty 
of  an  owner  by  reason  of  the  flowing  of 
water  theretm  by  a  proposed  change  in 
the  grade  of  one  of  its  streets,  whose  re- 
port awarding  damages  in  a  certain 
sum  was  duly  approved  and  confirmed 
by  the  common  council,  cannot  after- 
wards, after  the  work  is  completed,  re 
fuse  to  pay  the  assessment  on  the  ground 
that  it  is  powerless  so  to  do  until  the 
damages  to  such  land  are  ascertained 
under  the  eminent  domain  law,  where 
such  landowner  had  filed  a  bill  for  an 
injunction,  which  had  been  granted,  and 
such  adjustment  of  his  d^ages  was 
made  in  consideration  of  his  not  suinu 
out  the  injunction,  but  allowing  the 
work  to  proceed,  and  it  appears  from 
his  bill  for  such  injunction  that  his 
grounds  therefor  formed  at  least  a  daim 
for  damages  apparently  just,  which  wa-s 
a  proper  subject  for  adjustment  and 
compromise.  Bloomington  v.  Brokaw, 
77   111.   194. 

An  award  of  the  damages  sustained 
by  the  owner  of  land  for  flie  cutting  oi 
a  ditch  acro^;.s  the  same  by  a  municipa} 
corporation,  having  been  made  by  arbi- 
trators mutually  chosen  in  pursuanoeol 
a  resolution  of  the  city  council  author 
izing  the  submission  of  the  controversy 
to  arbitration,  can  be  enforced  against 
such  municipality  by  an  action  in  as 
sumpsit,  in  the  absence  of  positive  law 
disabling  it  from  submitting  unsettled 
claims  to  arbitration.  Shatcneeioicn  v. 
Baker,  86  111.  .'563. 

But  a  numicipnl  corporation  is  not 
liable  to  a  lan<lowner  for  the  amount 
allotted  him  as  the  value  of  property 
proposed  to  be  taken  for  the  opening  of 
a  street  because  it  constructs  a  sewer 
through  such  premises,  where  the  con- 
demnation proceedings  for  the  opening  of 
the  street  are  subsequently  dismisse<l 
upon  motion  of  the  landowner  because 
of  a  failure  on  the  part  of  the  munici- 
pal corporation  to  pay  the  award;  and 
such  owner  is  not  entitled    to  a    sum 
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jury  in  the  appellate  court  is  sufficient"  Under  the  power  of  award- 
ing damage?:  for  the  location  of  a  sewer  outfall^  a  committee  cannot 
♦letermine  whether  a  cesspool  s^hould  or  should  not  be  constructed,  and 
award  annual  damages  to  be  paid  in  the  future  till  such  cesspool  shall 
be  built  by  the  cityJ*  If  the  municipal  corporation  has  no  power 
to  institute  the  proceeding,  it  will  be  enjoined.^*  Where  the  location 
of  a  discharge  for  a  city  j^wer  is  such  as  to  constitute  a  nuisance  to 
;idjiuning  property,  a  reoovery  may  be  had  for  the  entire  damages  in 
one  actit^n,  if  they  are  of  a  permanent  character  and  go  to  the  entire 
value  of  the  estate  affe<*ted ;  but,  where  the  extent  of  the  wrong  may 
!>e  apjK>rtioned  from  time  to  time,  and  does  not  go  to  the  entire  de- 
struction of  the  estate  or  its  beneficial  use,  separate  actions  must  be 
l»rought  for  the  damages.^®  A  proceeding  to  condemn  land  for  a 
•I rain,  under  a  statute  providing  for  the  condemnation  of  land  by  a 
villugo  for  a  drain,  is  not  completr  until  such  resolution  or  order  is 
i^x.'orded,  such  recc»rding  being  a  condition  precedent  to  the  right  to 
<-nter  upon  the  land  and  constnict  the  drain."  That  the  ditch  was 
not  Ic^Uy  laid  out  is  not  material  where  the  landowner  consented  to 
'he  work  done;  nor  is  it  important  that  the  parties  interested  did  not 

•  originally  agree  as  to  the  exact  line  of  the  ditch,  if  they  consented  to 
what  was  done.*^  After  the  damages  have  been  paid  without  the  ob- 
-ervanoe  of  the  legal  fonnalitie^  no  further  damages  can  be  recovered 
when  the  use  of  the  sewer  does  not  constitute  a  nuisance.**  Kefusal 
f  o  allow  damages  exhausts  the  power  of  the  municipal  authorities,  and 
they  cannot  subsequently  entertain  a  new  petition  by  the  same  land- 

♦  •uTier  for  the  same  laying  out.** 

2S0b.  Sight  remaining  in  landowner. — The  public  right  is  limited 
by  the  public  necessity,  and  no  gi'eater  title  passes  than  the  needs  of 
I  he  public  require,  so  that  the  residue  remains  in  the  former  owner; 
and  he  may  make  such  use  of  it  as  is  not  incompatible  with  the  pub- 

f^aal  to  tlie  difference  bet\v(H>n  the  public  improvements,  and  it  is  not  pro- 
award  and  an  aaaesament  of  the  benefits  posed  to  constnict  culverts,  drains,  sew- 
Uvied  against  his  land,  depotiited  by  the  ers,  or  cesspools,  but  simply  to  throw 
municipal  corporation  in  court.  Fcarce  the  sewage  upon  complainant's  land. 
T.  Ckietigo,  176  111.  152.  62  N.  E.  27.  Colby  v.  La  Grange,  65  Fed.  554. 

'^hesbrough  v.   Putnam  d  P.   Court-  "^Scott  v.  Nevada  City,  56  Mo.  App. 

/fW,  97  Ohio  St.  508.  189. 

Vadkaof*  V.  Porlte^d,  63  Me.  55.  ''Svennes  y.  Went    Salem,    114    Wis. 

"A  proceeding  in  the  niiture  of  emi-  660,  91  N.  W.  121. 

nent  domain  brought  in  a  state  court  by  ^Freeman  v.  Weeks,  45  Mich.  335,  7 

9  village    to    obtain    an    easement   over  N.  W.  904. 

land  for  the  flow  of  sewage  after  leaving  ^Dintrict  of  Columbia  v.  Hutchinson, 

iu  aevers  will  be  enjoined,  where  tlie  1  App.  D.  C.  403. 

nllage  has  no  power  of  eminent  domain  --Cambridge  v.   Middlesex,  117   Mass. 

exacpi  ma  acoeaaory  to  its  power  to  make  79, 
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lie  interest^  The  acquisition  of  a  right  of  way  for  a  sewer  will, 
therefore,  unless  the  fee  is  required  and  expressly  taken,  pass  only 
an  easement,  and  the  public  has  no  authority  to  deal  with  the  prop- 
erty as  its  own.*  When  a  mere  easement  is  taken  the  owner  of  the 
fee  has  the  right  to  use  the  land  in  any  way  not  inconsistent  with  the 
exercise  of  the  easement  taken,  and  may  erect  buildings  over  the 
sewer  if  he  can  do  so  without  interfering  with  the  reasonable  rights 
of  the  public.^  Therefore,  where  the  right  of  access  to  a  sewer,  given 
to  the  municipality  constructing  it  across  land  which  does  not  belong 
to  the  municipality,  is  not  expressly  given  by  statute,  but  has  to  bo 
implied,  the  implied  right  of  access  will  be  such  only  as  will  be  rea- 
sonably necessary  for  permitting  the  repair  of  the  sewer;  and  it  can- 
not recover  damages  against  a  railroad  company  constructing  an  em- 
bankment which  does  not  deprive  it  of  an  access,  but  renders  it  le^^s 
convenient.*  In  Sandgate  Local  Board  v.  Leney^  which  was  an  ac- 
tion to  compel  the  pulling  down  of  a  shed  erected  over  a  sewer  so  a-^ 

^Wil8<m  y.  Soranton,  141  Pa.  621,  21  and  appropriate  the  soil  so  far  as  i>< 
Atl.  779;  Clark  v.  Worcester,  125  Mass.  reasonably  necessary  to  carry  out  tli  • 
226.  plan   and   construct  the   work    cuntenv 

But  a  title  in  fee,  and  not  merely  an  plated.  Titus  v.  Boston,  149  Mass.  KM. 
easement,  will  be  acquired  by  a  town  in   21  N.  E.  310. 

land  taken  under  a  statute  giving  the  'Butchers*  Slaughtering  d  Mvltituj 
right  to  remove  obstructions  from  a  Asso.  v.  Com.  163  Mass.  386,  47  N.  E. 
brook  and   alter  its  current  for  sewer   599. 

purposes,  to  effect  which  it  may  "take  But  wliere  a  brook  is  converted  into 
or  purchase  land,"  and  providing  that  a  sewer  under  statutory  autliority.  with 
the  "title  to  land  so  taken  sliall  vest  in  nothing  to  limit  it  to  a  covered'  Ht*w<T. 
the  municipality."  Page  v.  O'Toole,  144  abutting  owners  may  be  restrained  from 
Mass.  303,  10  N.  E.  851.  placing    buildings   over    it    which    will 

*  Under  statutory  authority  to  take  make  the  care  of  it  more  diflicult.  Md 
lands,  water  courses,  rights  of  way,  or  rose  v.  Gutter,  169  Mass.  461,  34  N.  E. 
easements,  for    the    construction    of    a   605. 

sewer,  which  is  exercised  by  taking  the  A  natural  stream  is  not  changed  into 
right  to  carry  and  conduct  under  the  an  artificial  water  course  so  as  to  prt^ 
lands,  and  to  construct  and  operate  and  vent  the  application  of  the  doctrine  of 
maintain,  a  sewer,  and  to  repair  and  re-  Bickett  v.  3J orris,  L.  R.  1  H.  !#.  47,  12 
new  the  aame,  there  is  no  right  to  re-  Jur.  N.  S.  803,  14  L.  T.  N.  S.  835.  enti- 
move  the  soil  from  one  part  of  the  sys-  tling  a  riparian  proprietor  to  restrain  the 
tern  to  another  in  repairing  and  renew-  building  of  a  structure  in  the  alveus  of 
ing  the  sewer.  Butchers*  Slaughtering  de  a  stream  likely  to  produce  injury  to 
Af citing  Asso.  v.  Com.  169  Mass.  116,  him,  by  the  fact  that  the  bed  of  the 
47  N.  E.  590.  stream  has  been  improved  by  drainage 

But  the  same  court  held  that  a  mu-  commif^nioners  acting  under  statutory 
nicipal  corporation  which  has  authority  authority,  as.  in  the  absence  of  author- 
to  take  land  in  different  counties  for  the  ized  declarations  to  the  contrary,  it  will 
construction  of  a  sewer  system,  making  be  assumed  that  the  improved  bed  of  the 
compensation  to  landowners  for  land  stream  is  still  subject  to  the  pre-exist- 
taken,  may  remove  the  land  excavated  ing  rights  and  duties  so  far  as  the  same 
in  the  construction  of  the  work  in  one  are  capable  of  existing  therein.  Palmer 
coimty  to  another  for  use  there,  without  v.  Persse,  Ir.  Rep.  11  Eq.  616. 
l)eing'liable  to  the  owner  for  conversion  *Birlci*head  v.  Lovdon  <f  .V.  W  R.  I/, 
of  it,  although  the  municipality  has  not  R.  15  Q.  B.  Div.  572,  55  L.  J.  Q.  B.  N,  S. 
iicquired  the  fee  of  the  land.  It  ac-  48,  50  J.  P.  84. 
quires  the  right  to  dig  up  the  surface       'L.  R.  25  Ch.  Div.  183,  note. 
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To  interfere  with  tho  plaintiff's  right  of  access  to  it,  the  court  refused 
a  niandatorr  injunction  upon  the  ground  that  tlie  interference  with 
rhc  right  of  access  was  not  sufficient  to  w^arrant  the  issuance  of  a 
mandatory  injunction,  the  utmost  proved  on  the  part  of  the  plaintiff 
heing  that  it  might  take  an  hour  or  two  longer  to  cut  down  to  the 
sewer.  There  being  an  adequate  remedy  at  law  in  an  action  for  dam- 
ages, equity  will  not  restrain  a  municipal  corporation  from  tearing 
/iown  a  waD  constructed  by  an  abutting  owner  over  a  water  course 
'»-5<»d  as  a  sewer.* 

8£1.  CompeiLsation  must  be  made. —  The  constitutional  provision 
•liat  private  property  shall  not  be  taken  for  public  use  without  com- 
•  I'Hsation  applies  with  full  force  to  proceedings  to  acquire  a  right  of 
\^ay  for  a  sewer  or  drainage  ditch  ;^  and  it  is  immaterial  that  an  ease- 
ment only  is  to  be  taken,^  or  that  the  right  of  way  is  across  the  prop- 
|M»rty  of  a  railroad  company  or  other  public-service  corporation.^     It 


'fivnn  T.  Shenandoah,  19  Pa.  Ca  Ct. 

Hdrirh  v.  Paine,  106  Iowa.  461,  76 
N.  \V.  812 ;  Re  Cheesehrough,  78  N.  Y. 
i.fci:  PeopU  ex  rel.  Williams  v.  Haines, 
4i>  K.  Y.  587 ;  Watson  v.  Pleasant  Twp. 
n  Ohio  St.  667;  People  ex  rel.  Cook  v. 
^  -xniiy,  27  N.  Y.  306 ;  Chaplin  v.  High- 
«  «v  Comrm.  129  III.  651,  22  N.  £.  484. 
Land  dry  and  free  from  nuisance  can- 
not be  permanf^tly  appropriated  for 
•(raiBJi  for  the  benefit  of  other  lands,  or 
tren  for  the  general  welfare,  without 
f<>«ipra^tion.  Re  Church  of  Holy  Sep- 
ulchre^ 61  How.  Pr.  315;  Payson  v.  Peo- 
^^,  175  111.  267,  51  N.  E.  588. 

A  drainage  law  which  provides  for  the 
taking  of  private  property  for  the  right 
r-f  way  of  diurfae«  to  drain  swamps  witli- 
oat  condemnation  proceedings,  although 
ororiding  for  ascertaining  and  paying 
tb#  ovner*8  damages  if  he  comes  into 
roart  and  files  his  claim,  is  contrary  to 
th^  eoBstitutional  provision  prohibiting 
th^  tnkiiig  of  private  property  without 
hptt  having  made  compensation  there- 
V^',  neither  can  the  law  be  sustained  as 
A  proper  exercise  of  the  police  power 
fnr  tlM»  abatement  of  a  nuisance,  where 
the  act  doe9  not  require  the  nuisanoe  to 
^1^  of  aoefa  imminent  danger  to  the  pub- 
lie  welfare  as  to  justify  the  taking  of 
private  property  of  others  than  those 
maintaining  the  nuisance  without  com- 
peBsaiion.  Askank  v.  King  County,  9 
Wssh.  I.  36  Pac.  1007. 

The  failure  o#  a   statute   authorizing 
the  coBstmetion   of  a  sewer  to  provide 


for  the  payment  of  compensation  for  the 
land  taken  does  not  render  the  statute 
unconstitutional,  where  it  prescribes 
that,  if  the  sewer  commissioners  cannot 
agree  with  the  owners,  they  may  pro- 
ceed under  the  condemnation  law  of  the 
state,  which  does  not  permit  lands  to  be 
taken  except  upon  payment  of  compensa- 
tion. Stoikehard  v.  Michels^  81  Hun, 
326,  29  N.  Y.  Supp.  777,  30  N.  Y.  Supp. 
1136. 

^Smith  v.  Atlanta,  92  Ga.  119,  17  S. 
E.  981 ;  Reeves  v.  Wood  County,  8  Ohio 
St.  333. 

■The  location  and  construction  of  a 
public  ditoh  across  or  upon  the  right 
of  way  of  a  railroad  company,  thouc^li 
the  ditch  be  constructed  by  tiling  under 
the  surface,  is  an  appropriation  of  the 
company's  property  which  entitles  it  to 
compensation  for  the  value  of  the  inter- 
est so  taken.  Lake  Erie  d  W.  R.  Co.  v. 
Hancock  County,  63  Ohio  St.  23,  57  N. 
E.  1009. 

A  municipal  corporation  will  be  on- 
joined  from  constructing  a  ditch  along 
a  highway  through  a  railroad  embank- 
ment across  such  highway,  until  some 
provision  is  made  for  the  payment  of 
the  damages  sustained  by  the  railroad 
company  thereby,  where  the  latter  had 
a  lawful  right  to  the  use  of  such  street 
in  the  manner  occupied  by  it  subject  to 
the  rights  of  the  public  to  all  the  ordin- 
ary and  proper  uses  of  a  highway,  and 
such  ditch  is  to  be  constructed  solely  as 
a  means  of  draining  adjacent  lands, 
thereby  subjecting  the  street  to  a  new 
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also  applies  to  the  appropriation  of  a  private  sewer  for  public  use.* 
A  statute  providing  for  compensation  is  sufficient  which  provides  for 
the  assessment  of  such  *Mamage*'  as  the  owner  may  sustain.^  Dnder 
a  drainage  law  making  provision  for  compensation  to  an  owner  for 
land  taken  for  ditches,  and  damages  to  land  not  taken,  which  are  re- 
quired to  be  paid  before  entry  thereon,  it  would  seem  that  where,  by 
an  enlargement  of  the  drainage  district,  an  additional  burden  of  wa- 
ter is  precipitated  upon  his  land  to  its  injury,  the  damages  conse- 
quent thereto  should  be  assessed  and  paid  by  the  district  prior  to  the 
discharge  of  such  additional  waters  upon  his  land.®  A  landowner 
may  waive  his  right  to  damages,  or  estop  himself  from  demanding 
them;''  and,  in  case  he  has  received  compensation,  he  cannot  inter- 
fere with  the  drainage  proceedings.'**  If  the  attempt  is  made  to  con- 
struct the  ditch  without  comi)ensating  the  landowner,  equity  will  en- 
join the  proceeding.®  A  law  is  not  unreasonable  and  void  which  fails 
to  provide  for  the  payment  of  damages  from  the  construction  of  a 
drainage  canal,  suffered  when  no  benefits  have  accrued,  where  the 
general  law  affords  a  remedy  therefor  against  the  corporation.***  A 
constitutional  provision  in  relation  to  drainage,  which  authorizes  the 
passage  of  laws  permitting  the  owners  of  land  to  construct  drain:- 
across  the  lands  of  others,  dees  not  authorize  the  taking  of  private 
property  for  the  purpose  of  drainage  without  making  just  compensa- 
tion, merely  because  tht  constitutional  provision  is  silent  on  the  sub- 
ject of  compensation  to  the  o^^^lers  of  the  lands  over  which  such  drains 
are  to  be  constructed.**  It  has  been  held  that,  where  the  statutes  limit 
the  right  to  apply  for  damages  for  the  construction  of  a  sewer  to  six 
months  from  the  decision  to  take  the  land,  no  application  can  be  made 
after  that  time,  although  the  owner  of  the  land  injured  had  no  notice 
of  the  taking  until  after  the  expiration  of  the  six  months.*^  That 
decision,  however,  plainly  sanctions  a  taking  without  due  process  of 
law  because  notice  is  a  necessary  element  of  due  process.  Mere  tem- 
porary injuries  are  not  within  the  provisions  of  the  constitutional  re- 
use to  which  such  right  of  way  is  not  assented  to  its  laying  out,  and  connect - 
subject.  Chicago  d  N.  W.  R.  Co.  v.  Jef-  ed  his  private  drain  with  it.  HasktU  \. 
ferson,  14  111.  App.  616.  New  Bedford,  108  Mass.  208. 

^McDonald  v.  Cinoinnati,  4  Ohio  N.  P.       '^Oliver  v.  Monova  County,  117  Iowa. 
263.  43,  90  N.  W.  510. 

^Chnplin  v.  Highxcay  Comrs.   129  111.       *Zimmennan  v.  Can  field,  42  Ohio  St. 
651,  22  N.  E.  484.  463. 

•Elmore  v.  Drainage  Comrs.    135   111.        ^^Broxcn  v.  Keener,  74  N.  C.  714. 
269,  25  Am.  St.  Rep.  363,  25  N.  E.  1010.       "Paysoti  v.  People,  175  111.  267,  51  X. 

^  No  objection  can  be  made  to  the  lay-   E.  588. 
ing  out  of  a  sewer  on  the  ground  that       ^"Cambridge    v.  Middlesex    County,   6 
compensation  has  not  been  made,  as  re-    Allen,  134. 
quired  by  the  Constitution,  by  one  who 
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*ininnM*)it  of  compensation  for  property  taken. ^^  Xor  doc^s  the  fact 
tljiii  the  sower  will  be  a  nuisance  to  property  near  it  constitute  a  tak- 
ing.'* 

222.  When  and  how  must  compensation  be  made. —  AVhen  the  Con- 
stitution provides  that  land  cannot  be  taken  for  public  use  unless  com- 
pensation is  first  made  or  secured,  the  ascertainment  and  making  or 
'^icuring  of  the  conii)ensMti<m  must  be  done  before  the  property  can 
be  taken  or  the  improvement  proceed  ;^  but,  if  there  is  no  such  con- 
stitutional provision,  any  provision  Avhich  will  eventually  secure  com- 
pensation to  the  landowner  is  sufficient,  even  though  it  is  to  be  as- 
certained after  the  imprnveiiient  is  completed.^  In  such  cases  the 
failure  of  a  board  of  supervisors  to  have  damages  to  the  property 
through  which  a  drainnge  ditch  is  to  pass  appraised  and  paid  or  se- 
cured l>efore  locating  the  ditch  is  not  a  jurisdictional  question,  and 
cannot,  therefore,  be  objected  to  in  a  collateral  attack.^  But  the 
landowner  has  a  right  to  liave  his  damages  paid  within  a  reasonable 
time.*  Where  the  statute  i)rovi<ling  that  the  allowance  by  the  proper 
officers  of  damages  to  be  paid  for  land  taken  for  a  drainage  ditcli 
raakf>  the  amount  payable  out  of  the  general  fund  of  the  county,  there 
i<  a  sufficient  payment  or  deposit  of  the  money  to  authorize  the  con- 
tinuance of  the  proceedings  under  a  constitutional  provision  making 
*liat  a  oon<lition  precedent  to  the  taking,  where  there  is  nothing  to 
=how  that  the  coimty  is  insolvent.^  The  compensation  is  sufficiently 
•^-cared  if  the  taxable  property  of  the  community  is  pledged  to  its 
payment-*     The  landowner  may  waive  the  right  to  have  his  dani- 

^*CheUea  Dye  House  d  Laundry  Co.  v.  private  land  taken  at  the  time  it  is  ap- 

Com,  164  Mass.  350,  41  N.  E.  649.  propriat>ed,  and  as  not  securing  the  pav- 

^^JAncoln  Y.  Com.  164  Mass.  368,  41  N.  ment  in  money.     State ,  Butler,  Prosccu- 

K-  4^0.  tor,  V.  Ravine  Road  Sewer  Comra.  39  N. 

•S*.iHh  V.  MeKee,  3  Ohio  Dec.  Reprint,  J.  L.  0(55. 
.•>78:   neck    V.  Medina    County,    9    Ohio       ""Sweaton  v.  Martin,  67  Wis.  364,   15 

IVo.  Reprint,  108.  N.  W.  403. 

fitofifhouae  V.  EnniakiUcn,  32  U.  C.        Provision  for  compensation  for  a  right 

g.  B.  562.  of  way  for  a  drainage  ditch  is  sufficient 

'Oliver  V.  Monona  County,  117  Iowa,  under  a   constitutional    provision    that 

43,  90  X.  W.  510.  the  property  cannot  be  taken  until  com- 

*Skagit  County  v.  McLean,  20  Wash,  pensation    is  made,  where,    in    case   no 

92.  54  Pae.  781.  funds  are  on  hand  arising  from  the  levy 

^Zimmerman  r,  Canfield,  42  Ohio  St.  of  the  drainage  tax,  warrants  may  be  is- 

463.  sued  by  the  court  which  may  be'negoti- 

But  m   statute   authorizing   the    con-  ated  and   the  proceeds  iLsed  in  })aying 

demiiation  of  lands  for  sewer  purposes,  for  a  right  of  way.  Redmond  v.  Chacey, 

wfaich    provides    that    commissioners  to  7  N.  D.  231,  73  N.  W.  1081. 
make  the  award  shall  issue  improvement       But  a  pro\ision  for  payment  of  com- 

cn-tificat€9«  in  their  owti  names  payable  pensation  for  a    right    of    way    for    a 

any    time    they    designate    within    two  drainage  ditch  to  be  made    in    county 

VMrs  pledfring"'  the  credit  of  the  cities  warrants  is  not  sufficient  where  there  is 

ion  tain  in^  the  sewers,  is  uncon.stitution-  a     possibility    that    there    may    be    no 

al,  jte  faifiug  to  secure  payment  for  the  fimds  out  of  which  to  pay  the  warrants, 
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ages  paid  before  work  comineiices.'  The  fact  tliat  the  (v^inpensation 
has  not  been  actually  paid  the  landowner  will  not  prevent  the  levying 
of  an  assessment  of  benefits  upon  tlie  taxpayer.® 

222a.  Set-off  of  benefits.—  Where,  under  the  Constitution,  compen- 
sation for  land  actually  taken  for  a  drainage  ditch  must  be  made  in 
money,  benefits  to  lands  not  taken  cannot  be  reckoned  as  any  part  of 
such  compensation,  though  damages  to  lands  not  taken  may  be  com- 
pensated for  by  benefits. *  But  where  the  Constitution  merely  re- 
quires that  compensation  shall  be  made,  if  the  owner  of  land  which 
is  taken  receives  benefits  which  are  peculiar  to  his  land  and  not  com- 
mon to  tlie  community  generally,  they  may  be  set  off  against  the 
amount  to  which  he  is  entitled  for  the  land  taken.^  The  ground  of 
this  distinction  is  stated  in  French  v.  Loucll  ^  as  being  that  the  benefit 
for  which  a  landowner  is  to  be  assessed  for  the  construction  of  a 
sewer  is  that  similar  to  those  enjoyed  by  all  those  whose  land  wnll  be 
drained  by  the  sewer,  and  not  that  wdiich  is  peculiar  to  him  by  reason 
of  the  relieving  of  his  land  of  the  necessity  of  maintaining  an  ancient 
sewer  thereon,  so  that  the  latter  benefit  can  be  set  off  against  his  claim 
for  damages  for  land  taken  for  the  construction  of  the  sewer.  In 
Ross  V.  Davis  *  it  was  held  that  it  is  within  the  constitutional  power 
of  tlie  legislature  to  provide  for  the  payment  of  the  cost  of  the  con- 
struction of  drains,  established  under  the  law,  and  for  the  damages 
resulting,  by  means  of  the  assessment  of  benefits  accruing  to  the  land- 
owners affected ;  and  compensation  for  property  appropriated  may  be 

under  a  Constitution  providing  that  pri-  allowed  him  for  land  taken  shall  be  ap- 
vate  property  shall  not  be  taken  for  plied  to  the  reduction  of  his  benefits 
public  use  \^nthout  just  compensation  assessed,  and  pays  the  excess  of  benefit;* 
having  been  first  made  to.  or  paid  into  over  the  amount  allowed  him  for  coin- 
court  for,  the  owner.  Martin  v.  Tyler,  pensation,  he  cannot  complain  that  he 
4  N.  D.  278,  25  L.  R.  A.  838,  00  n!  W.  was  not  paid  in  whole  for  the  land. 
392.  KlgifXy  ./.  d  E.  R.  Co,  v.  HohenahrlL  193 

'OlmMed  V.  Dennis,  77  N.  Y.  378.  111.  159,  61  N.  E.  1102. 

A  landowner  wlio  fails  to  avail   him-  ^Crihhs  v.  fiencdicf,  04  Ark.  555.  44  S. 

self  of  his  statutory  right  to  have  his  W.  707;  Clark  v.  Worcester,  125  ^lass. 

compensation    for    damages    fixed,    and  226. 

makes  no  opposition  to  the  completion  '117  Masrt.  363. 

of  the  canal,  thereby  forfeits  his  right  The  facility  for  drainage  of  a  partic- 
to  previous  compensation,  and  is  not  en-  ular  tract  of  land  alFonled  by  the  con- 
titled  to  restrain  the  use  of  the  canal  stniction  of  a  sewer  tli rough  it  may  bt* 
by  an  injunction.  Jefferson  d  L.  P.  R,  found  to  be  of  special  and  peculiar  bene- 
Co.  v.  New  Orleans,  31  Jja.  Ann.  478.  fit.   which   m{>y  be  set    off    against    the 

'Re  Sican,  35  Hun,  625.  damages  to  be  allowed   for   taking   the 

^(Hnn  v.   Afoultrie,  C.  d  D.  Drainage  right  of  way.     Butchers'  Hlaughlering  d 

Dist.  188  III.  305,  68  N.  E.  988:  Martin  Mf^Uivg  Asso.  v.  Com.  169  Mass.  116,  47 

V.  Fillmore  County,  44  Neb.  719,  62  N.  N.  E.  599. 

W.  863:  Payson  v.  PeopU,  175  111.  267,  M)7   Ind.  79. 

61  N.  E.  588.  The  same  ruling  is  found  in  Winlc^h 

But  if  the  owner  of  land  in  a  drain-  munn  v.  Drainage  Dist.  24  111.  App.  242. 
age  district  consents  that  the  amount 
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made  in  such  benefits  or  out  of  money  realized  ty  assessments  of  bene- 
tits  to  other  lands,  in  case  the  damans  exceed  the  benefits.  There 
seems  to  be  no  valid  objection  to  such  rule.  If  one  whose  land  is 
to  be  taken  for  a  right  of  way  is  also  subject  to  assessments  for  bene- 
fits which  will  result  from  the  building  of  the  ditch,  it  does  not  dis- 
criminate against  him  or  place  him  at  any  undue  disadvantage  by  ap- 
l»lying  the  amount  which  he  would  have  to  pay  by  the  assessment 
upon  his  property  upon  the  amount  due  him  for  the  land,  and  paying 
liim  merely  the  balance.  But  the  entire  expense  of  the  improvement 
rannot  be  placed  upon  him  by  assessing  tlie  amount  upon  his  land 
iifcording  to  the  nmnl^er  of  acres  owned  by  him.'  In  case  damage.^ 
:'re  reix>ver:ible  for  injuries  to  land  not  taken,  special  benefits  not 
<*i»mmon  to  the  other  landowners  may  be  set  off  against  the  damages 
ut  be  allowed  therefor,^ 

223.  Measure  of  damages. —  In  determining  the  damages  to  be  paid 
ft>r  the  riglit  of  way  for  a  drainage  ditch  they  must  be  confined  to  the 
nrooeeding  then  before  the  court,  and  cannot  include  damages  for 
injuries  which  may  arise  from  other  proceedings,  as  the  construction 
•  •f  the  ditch  over  another  ditch  the  right  to  construct  which  is  the  sub- 
ject of  another  proceeding.*  As  nearly  as  possible,  the  damages 
awarded  should  represent  the  difference  in  value  of  the  property  be- 
fore and  after  the  drain  was  constructed.*  In  ascertaining  its  value, 
The  jury  may  consider,  not  only  the  value  of  the  land  actually  taken,** 
but  the  injury  which  will  necessarily  result  to  the  remaining  land.* 

*Hcrtte€U  r.  Armstrong,  19  Barb.  166.    of  tbe  ditch.     Palmer  v.  Harris  County 

•3iar1in  v.  Fiiimore  County,  44  Neb.    (Tex.  Civ.  App.)  69  S.  W.  229. 

7l!».  62  X.  W.  863.  *Taft  v.  Com,  158  Mass.  526,  33  N.  K. 

'Skcffit  County  v.  McLean,  20  Wash.    1046;   Chaplin  v.  Highway  Comrs,    129 

'*-i.  54  Pac  781.  111.  651,  22  N.  E.  484;  Thomas  v.  Coun- 

In  a^seming  tbe  damages  to  be  allot-    ty  Comrs,  5  Ohio  N.  P.  449;    Essex    v. 

'r^  a  lot  owner  in  a  drainage  district,    Acton  Local  Board,  It.  R.  14  App.  ('as. 

no  damageti  suffered  or  siuttained  in  con-    153.  58  L.  J.  Q.  B.  N.  S.  594,  61  L.  T.  X. 

«<-qiieiice  of  the  ori^nal  construction  of    S.  1,  38  Week.  Rep.  209,  53  J.  P.  756; 

a  leree  should  be  allotted,  but  the  same    Bennett  v.  Marion,  106  Iowa,  628.  76  X. 

muflt  be  confined  to    such    damages    as    W.  844;   Miller  v.  Weber,  1  Ohio  C.  C. 

will  resalt  from  the  completion  of  the    130;  Providence  d  W.  R.  Co.  v.  Worcrs- 

proposed  work  under  the  present  asivss-    ter,  155  Mass.  35,  29  N.  E.  56. 

ment.    Lored  v  K?ii/  Island  Lerre  Drain-       The  compensation  for  land  taken   ft>r 

#»jf*  Dist.  159  Hi.  1*88,  42  X.  E.  6()0.  a  sewer  route  should  include  the  injury 

'B^^meft  V.   Marion,  106  Iowa,  628,  76    which  will  be  done  to  the  tract  by  th«» 

X     W.    S44 :    hiisroU    v.    Taunton,    160    emptying   of   the   sewer   into   a   strenii 

Maw.  486.  36  X.  £.  495.  flowing  across    it,    although  tlM^    ordin- 

'Ib  a  proceeding  to  condemn  land  for   ance  authorizing  the  sewer  does  not   in 

the  eoiistruction  of  a  ditch  to  drain  a   terms  undertake  to  acquire  that  v\<i\\t, 

pablie  road,  the  market  value  of  the  en-   and  the  petition  describes  only  that  i»or- 

tire  tract  sought  to  be  condemned  must   tion  of  the  owner's  property  over  whic»i 

he  considered  in  assessing  the  damages,   the   sewer    will     pass.     Joplin    Consol. 

Although  the  entire  tract  so  taken  may   Min.  Co,  v.  Joplin,  124  Mo.  129,  27  S. 

not  be   neceaaary   for    the   construction   W.  406. 
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The!=ie  will  include  the  reasonable  cost  of  any  necessary  adaptation 
of  tlie  remaining  land  to  the  new  state  of  tilings  produced  by  the 
sewer/'  and  the  value  of  iniproveuients  interfered  with,^  and  such 
temporary  injuries  as  may  be  inflicted  <luring  the  progi'ess  of  the 
work.^  The  value  of  the  land  for  any  purpose  for  which  it  wa- 
adapted  may  be  considered,  but  the  con^i deration  should  not  be  con- 
fined to  tiie  business  interests  of  the  owner.^    Whatever  use  the  own- 


A  provision  in  a  drainage  law  which 
authorizeb  the  allowance  to  the  owner 
of  land  of  "such  actual  d*unaf?oa,  only,  as 
will  be  sustained'*  by  the  entry  upon  his 
land  by  another  for  tlic  purpose  of  con- 
structing a  drain  over  the  same,  em- 
braces all  damages  that  will  be  sustained 
by,  or  in  consequence  of,  the  entry  upon 
the  land  and  the  construction  of  the 
drain,  the  proper  construction  of  the 
words  "actual  damages"  being  all  dam- 
ages, both  direct  and  conse(iuential, 
which  necessarily  result  from  such  tak- 
ing and  appropriation,  the  measure  of 
which  will  be  the  diminution  in  value  of 
the  land  by  reason  thereof.  Chronic  v. 
Pugh,  136  'lU.  539.  27  N.  E.  415. 

The  owner  of  land  taken  for  a  sewage 
farm  is  not  only  entitled  to  compensa- 
tion for  the  land  taken,  but  also  for  in- 
juries to  other  land  of  his  located  close 
to,  but  not  immediately  contiguous  to, 
the  land  taken,  under  a  statute  author- 
izing compensation,  not  only  for  the 
value  of  the  land  taken,  but  also  for  in- 
juriously affecting  other  lands.  Queen 
V.  Essex,  L.  R.  14  Q.  B.  Div.  763,  33 
Week.  Rep.  214. 

^Butchers-  Slaughtering  d  Melting 
A  880,  V.  Com.  163  Mass.  380,  40  N.  E. 
176. 

•The  value  of  a  stone  wall  by  the 
running  foot  along  the  front  of  the  prop- 
erty is  a  proper  element  to  be  consid- 
ered in  an  assessment  of  damages  for 
land  taken  by  eminent  domain  for  sewer 
purposes.  Stone  v.  Com.  181  Mass.  438, 
63  N.  E.   1074. 

^Re  Chatham  Street,  16  Pa.  Super. 
Ct.  103. 

Where  a  strip  of  land  is  taken  for  the 
construction  of  a  sewer,  its  owner  is  en- 
titled to  compensation  for  the  tempo- 
rarj'  destruction  of  a  water  supply  on  his 
remaining  land  during  the  process  of 
construction,  where  the  st-atute  requires 
compensation  to  bo  made  for  all  damages 
that  shall  be  sustained  by  reason  of  the 
taking.  Penney  v.  Com.  173  Mass.  507, 
73  Am.  St.  Rep.  312,  53  N.  E.  865. 

Damages  to  abutting  property  from 
the  temporary  escape  of  sewer  gas  dur- 


ing the  time  reasonably  necessary  for 
making  repairs  to  a  sewer  or  removin*; 
obstructions  should  be  considered  in  di-- 
tennining  the  compensation  to  be  mad*' 
in  proceedings  to  condenni  land  for  ^e^\ 
er  purposes.  Pasadena  v.  Stimson,  01 
Cal.  238,  27  Pac.  604. 

When,  in  the  construction  of  a  pub 
lie  ditch  across  or  upon  the  right  of 
way  of  a  railroad  company,  it  will  be- 
come necessary  to  make  an  excavatimi 
under  the  tracks  of  a  railroad,  and  for 
the  company  to  incur  expense  in  sup 
porting  the  tracks  or  otherwise  whih- 
the  ditch  is  being  constructed  so  as  not 
to  interfere  with  the  use  of  its  roads 
at  that  place,  such  expense  shall  be  taken 
into  account  in  assessing  the  damages 
of  the  company.  Lake  Erie  d  W.  R.  Co. 
v.  Han  cork  County,  63  Ohio  St.  23.  57 
N.  E.  1000,  Followed  in  Northern  Ohio 
R.  Co.  V.  Hancock  County,  63  Ohio  St. 
32,  .57  N.  E.  1023. 

*  Damages  for  the  taking  of  land  by 
a  city  for  the  laying  of  a  sewer  are  not 
to  oe  awarded  in  reference  to  the  pecul- 
iar situation  or  circumstances  or  plans 
of  the  owner,  or  to  the  business  m  which 
he  happens  tic  be  engaged;  but  any  pos- 
sible use  of  the  land  may  be  oonsidereil 
by  the  jury.  Maynard  v.  Northampton, 
157  Mass.  218.  31  N.  E.  1062. 

In  a  condemnation  proceeding  to  as 
certain  the  just  compensation  to  be  paid 
for  lands  which  are  subject  to  overflow, 
it  is  not  proper  to  take  into  considera- 
tion the  value  thereof  as  affected  by 
their  capability  of  improvement  by  the 
erection  of  dikes,  where  siiclv  dikes,  if 
constructed,  would  have  the  effect  of 
wrongfully  overflowing  the  lands  of  ad- 
joining riparian  owners.  Burke  v.  Sani- 
'tanf  Dist.  152  111.  125,  38  N.  E.  670. 

When  a  sewer  outlet  is  located  on  an 
luioccupied  wharf  lot  the  damage  will  be 
the  difference  between  its  value  before 
and  after  the  taking,  without  regard  to 
its  possible  uses.  Harris  v.  Philadel- 
phia, 2  Monaghan  (Pa.)  391,  16  Atl. 
740 :  Harris  v.  Philadelphia,  165  Pa.  76, 
26  Atl.  874. 
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VT  of  the  laud  taken  can  make  of  it  as  matter  of  right  should  be  eon 
-id(Ted  iu  reduction  of  damages,^  but  not  the  fact  that  he  haa  been  giv- 
I'u  a  license  to  place  a  buiklmg  over  the  drain.^^  The  fact  that  the  drain 
may  constitute  a  nuisance  cannot  be  taken  into  consideration,  because 
I  he  public  aulhoritiCwS  will  be  in  duty  bound  to  abate  any  nuieffjice 
wliich  maj'  arise  from  their  use  of  the  preniisc^s.*^  The  damages  are 
To  be  meaf^ure<l  by  the  right  which  the  public  has  acquired,  and  not 
by  tlie  use  it  actually  makes  of  the  property.^-  The  value  of  a  pri- 
vate* sewer  appropriated  l)y  a  municipal  corporation,  for  which  dam- 
ngi*s  must  be  paid,  is  not  necessarily  fixed  by  the  amount  paid  by  the 
t»wner  for  its  construction,  but  by  the  cost  of  an  adequate  sewer  at 
the  time  of  taking,  not  exceeding  the  cost  of  the  sewer  taken.'®  A 
landowner  can  recover  only  for  the  injuries  which  have  been  caused 
-in<*e  he  acquired  title  to  the  pro[>erty.^*  Damages  which  are  likely 
in  result  in  the  future  are  to  be  considerou.^*  Benefits  cannot  be 
fonsiilered  in  reduction  of  the  compensation  to  be  allowed  for  the 
land  taken.*®  A  claim  for  damages  for  the  overflow  of  an  owner's 
land  resulting  from  the  construction  of  a  dam,  the  erection  of  which 
rliarly  appeared  necessary  to  a  feasible  and  economical  prosecution 
of  the  work  of  the  drainage  district,  will  be  presumed  to  have  been 
[lapsed  upon  by  the  jury  in  the  assessment  of  such  owner's  damages 
in  the  drainage  proceedings,  and,  if  not,  the  matter  becomes  res  judl- 
rain  lx»cause  he  might  have  had  such  damages  determined  at  that 


*Ailnnta  r.  Hunnicutt,  95  Ga.  138,  22  for  a  drainap^e  ditch  under  a  contract 

S.  E.  130.  permitting  the  occupation  of  it  until  the 

*^Roanoke  City  v.  BerkowitZy  80  Va.  damages  are  ascertained  and  the  taxes 

•tifi-  raised  to    pay    therefor,    during    wliich 

*^Clark  ▼.  W<Mhingt<my  1  Pa.  Dist.  R.  time  no  assessments  for  benefits  slmll  be 

tj-'il.  11  Pa.  Co.  Ct.  433;  f^teirart  v.  Rut-  coUected  from  the  landowner,  will  pass 

Mwf.  .58  Vt  12.  4  Atl.  420.  with  a  sale  of  the  land.  Murray  v.  Jaifnr. 

"Haps  ▼.  South  Ea^ton,  10  Pa.  Super.  8  Barb.  612. 

<t.  3JW.  ^''Lincoln  v.   Com.    164   Ma«8.   368.  41 

**Hay9  Y.  South  Easton,  10  Pa.  Super.  N.  K.  489. 

i  u  3fH),  44  W.  N.  r.  432.  "T/iomos  v.  County  Comrs.  5  Ohio  X. 

'*Ai^j^nder  v.   District   of  Columhiay  P.   449. 

3  Mackey.  192.  Under    the    provisions    of    the    farm 

Where  it  appears  that  a  person  object-  drainage  law  of  Illinois,  the  jury  must. 

iD^     to     the     construction     of   a   drain  in  assessing  the  damages  to  a  landowner 

through  his  land  obtained  title  thereto  in  a  drainage  district,  find  the  value  of 

after    proceedings   for   the    construction  the  ground  used  for  the  ditch,  also  the 

of  the   drain   had   been    instituted,   and  damages,  if  any,  to  the  remaining  land 

for  the   purpose  of  raising  certain   oh-  not  taken,  and  cannot  set  off  the  bene- 

jections    which   the  original   owner  had  fits  thereto  by  the  drainage,  that  l)eing 

Io»«t  the  right  to  make,  the  sale  is  not  the  duty  of  the  commissioners.     Vuiou 

a  bona  fide  one.     Harkett  v.  Broic^n,  128  Drainage  Dist.  v.  Volke,  163  111.  243.  4,i 

Mich.  141,  87  X.  W.   102.  N.  E.  415.  Affirming  59  111.  App.  283. 

But  a  right  to  damages  for  land  taken  "McOillia  v.  Willis,  39  111.  App.  311. 
Vol.  11. — Watebs,  68. 
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IX.  Acquisition  op  funds. 


224.  How  far  drainage  may  be  made  a  public  charge. — The  drain- 
age of  land  for  the  purpose  of  promoting  the  pnblie  health  or  welfare 
is  a  public;  purpose  for  which  the  power  of  taxation  may  be  exer- 
cised;* and,  when  the  improvement  affects  such  a  large  portion  of 
the  state  as  to  make  it  of  general  importance,  it  may  be  paid  for  out 
of  the  funds  arising  from  general  taxation.^  The  legislature  may 
authorize  a  municipal  corporation  to  secure  a  fund  by  general  taxa- 
tion to  construct  and  maintain  sewers.'  Drains  are,  however,  in- 
ternal improvements  within  a  constitutional  provision  forbidding  the 
state  to  engage  in  such  improvements,  and  in  states  where  such  pro- 
visions exist  they  must  be  carried  on,  if  at  all,  by  the  communities 
which  will  be  specially  benefited  by  them.  Many  of  the  grants  of 
swamp  land  by  the  general  government  to  the  respective  states  con- 
tained a  provision  that  the  proceeds  of  sales  should  be  used  to  drain 
and  reclaim  the  lands.  This  provision,  while  in  part  for  the  benefit 
of  the  purchaser,  cannot  be  enforced  by  him.  The  duty,  being  for  the 
public  good,  must  be  enforced  by  the  public  authorities.*  And  the 
failure  by  the  state  to  apply  the  purchase  money  to  the  reclamation  of 
the  lands  does  not  entitle  the  purchaser  to  recover  back  the  purchase 


'  S  170,  ante. 

*  S  176,  ante. 

*Whcn  the  l^islaiive  authority  of  a 
municipal  corporation  assumes  control 
of  the  sewerage  of  the  city,  and  creates 
a  department  of  city  government, 
charged  with  the  locaticm,  extension, 
construction,  and  maintenance  of  sewers, 
and  has  accepted  plans  and  estimates 
for  the  extension  of  the  sewerage  already 
under  its  control,  it  has  established  a 
system  of  sewerage  within  the  meaning 
of  the  act  of  legislature  authorizing 
cities  having  an  established  system  of 
sewerage  annually  to  levy  and  collect  a 
tax  to  be  known  as  "the  sewerage-fund 
tax,"  and  is  authorized  by  that  act,  up- 
on report  of  the  city  sewer  department 
of  the  amount  necessary  for  the  purpose 
of  constructing  and  maintaining  the 
same,  to  levy  and  collect  a  sewerage- 
fund  tax.  Bt.  Ixmis  Bridge  Co.  v.  Peo- 
ple, 125  111.  226,  17  N.  E.  468. 

^Baugh  v.  Lamh,  40  Miss.  493;  Bar- 
rett ▼.  Brooks,  21  Iowa,  144;  Keltner  v. 
Story  County,  28  Iowa,  36. 

Such  provision  does  not  limit  or  qual- 


ify the  power  of  the  state  legislature 
over  the  lands  and  their  proceeds  to  diA- 
pose  of  as  they  see  fit,  but  is,  at  the  ut- 
most, but  the  expression  of  a  wish  or  de- 
sire on  the  part  of  Cong^ss  that  such 
proceeds  should  be  so  expended,  but  not 
making  it  a  condition  of  the  grant. 
Whiteside  County  v.  Burchell,  31  111.  68. 
A  purchaser  of  swamp  land  who  ac- 
quired his  title  tliereto  under  the  exist- 
ing system  of  disposing  of  the  swamp 
lands  of  the  state,  which  provided  that 
the  proceeds  from  such  sales  should  be 
applied  in  reclaiming  such  lands  by  the 
construction  of  drains,  and  that  the 
same  should  be  laid  out  in  districts  and 
the  work  let  to  the  lowest  bidder,  and, 
if  a  purchaser  thereof  is  the  lowest  bid- 
der, that  he  be  allowed  to  pay  his  pur- 
chase price  in  that  way,  but,  if  not  the 
lowest  bidder,  that  he  should  pay  cash 
or  execute  his  note  and  mortgage  there- 
for.— cannot  compel  the  county  in  which 
his  lands  are  located  to  take  its  pay  for 
notes  given  by  him  in  labor  in  ditching 
the  lands,  where  no  contract  exists  be- 
tween him  and  the  county  giving  him 


Digitized  by  VjOOQIC 


f  234] 


DRAINAGE. 


1073 


price  on  the  ground  of  a  breach  of  trust;*  nor  can  he  plead  want  of 
•  onsiderarion  as  a  defense  to  notes  given  for  purchase  money.^  And 
;«  taxpayer  cannot  refuse  to  pay  an  assessment  for  the  reclamation  of 
-uch  lanils  on  the  ground  that  the  funds  arising  from  sales  had  not 
iK^n  applied  to  their  reclamation.^  When  the  lands  are  granted  to 
individuals  upon  condition  that  they  drain  them,  the  condition  may 
l»»  enforced.® 

Bonds. — Municipal  corporations  may  be  authorized  to  issue  bonds 
»•»  meet  the  expense  of  drainage  improvements;  and  such  power  will 
U-  implied  from  power  to  construct  sewers  or  take  measures  for  the 
improvement  of  the  public  health.'  Where  the  county  or  city  is  pro- 
liibited  from  loaning  its  credit  for  the  construction  of  public  improve- 
ments, it  cannot  raise  the  funds  necessary  for  the  drainage  improve- 
ment by  the  issuance  of  bonds.*® 


tliat  ligiit.  And  the  county  never  called 
ior  bIdderB  to  reclaim  such  lands,  be- 
i-auae,  by  subflequent  acts  of  legislature, 
•  hr  tysteni  was  abandoned,  and  the  pro- 
(veda  diTerted  to  other  public  objects. 
ffhd. 
^Bmreatt  County  y.  Thompson,  39  111. 

*\ffrW/  V    Bureau  County,  37  111.  253. 

^MetUmaium  Dist.  No.  108  v.  Hagar, 
« i.  (  al.  ^,  4  Pac.  »45. 

*  Henry  County  v.  Winnebago  Stramp 
htaknage  Co.  52  111.  455. 

•Rtvie  ex  ret.  yiorfolk  v.  Bahcock.  22 
N>b.  614,  35  X.  \V.  941 ;  Greeley  v.  Jack- 
•'mriOe,  17  Fla.  174:  People  ex  rel.  Fol- 
hrd  r.  Birigert,   130  111.  608,  22  N.  E. 

:h7. 

An  ad  providing  for  an  issue  of  bonds 
ty  thive  several  towns  to  an  arbitrary* 
iiiiimom  amount  each,  the  proceeds  of 
ihich  are  to  be  used  in  paying,  as  it 
'>rri^re%^,  for  work  on  a  Hewer  drain- 
ing an  area  embraced  in  them  all,  on  the 
•TiinpIetioD  of  whieli  work  the  total  ex- 
lit'ibie  incurred  is  to  be  apportioned  ac- 
rvnling  to  benefits  conferred,  and  the 
(-xeras  or  deficiency  in  the  amount  of 
iionda  issued  to  carry  it  on  is  to  be  ad- 
justed by  the  assessors,  is  not  a  delega- 
tion of  le|n^s.tive  powers,  nor  does  it 
rflnfer  on  the  assessors  power  to  fix 
debts  OB  the  towns;  hence,  assessments 
made  pursuant  to  it  are  valid.  State. 
King,  Progeevior,  v.  Reed,  43  N.  J.  L. 
\M.  Ainrmed  in  48  N.  J.  L.  370. 

Although  the  drainage  commissioners 
«if  a  special  drainage  district  have 
pffwer.  under  the  statute,  to  form  sub- 
di <trict<>  for  the  purpose  of  making  aa*- 
iw^^m«Tit«  of  benefits  for  the  local  work 
to  I*  dcme  therein,  yet  they  are  given  no 


power  to  issue  subdistrict  bonds  for  an 
unpaid  asses.sment,  or  any  part  thereof, 
made  in  one  of  such  subdistricts.  Peo- 
ple ex  rel.  Pollard  v.  Swigert,  130  HI. 
608,  22  N.  E.  787. 

"A  drainage  law  which  provides  for 
payment  of  the  cost  of  the  work  from 
the  proceeds  of  bonds  to  be  issued  by  the 
county,  which  is  to  be  repaid  by  special 
assessments  laid  under  the  law,'  violates 
a  constitutional  prohibition  against  the 
loaning  of  ooimty  credit;  and  it  is  im- 
material that  the  county  might  have 
originally  been  made  liable  for  the  whole 
cost.  Martin  v.  Tyler,  4  N.  D.  278,  25 
L.  R.  A.  838,  60  N.  W.  392 :  Bye  v.  Staf- 
ford, 4  N.  D.  304,  60  N.  W.  401. 

But  under  S  7  of  the  drainage  law  of 
North  Dakota,  (being  Laws  1895,  chap. 
61),  which  provides  that  the  county 
drain  commissioners  may  issue  warrants 
drawn  upon  the  coimty  treasurer  and 
payable  out  of  the  drainage  fund  (which 
could  be  raised  only  by  spcHiinl  assess- 
ments within  a  limited  district ) .  and  ne- 
gotiate the  same,  for  the  purpose  of 
raising  funds  with  which  to  pay  dam- 
ages allowed  for  right  of  way  for  drains, 
such  warrants  would  create  no  general 
liability  against  the  county,  and  their 
issuance  would  not  constitute  a  loan  of 
the  cretlit  of  the  county,  within  the 
meaning  of  the  state  Constitution.  Red- 
mon  y.  Chacey,  7  N.  D.  231,  73  N.  W. 
1081. 

A  statute  providing  for  the  reclama- 
tion of  swamp  or  o\'erHowed  lands  upon 
petition  of  the  owners,  and  directing 
that  the  expense  be  borne  by  the  lands 
benefited,  except  such  pert  as  might  be 
assessed  to  the  county  at  large  on  ac- 
count of  the  benefit  accruing  to  it,  and 
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226.  Eaising  funds  by  local  assessment. —  There  is  no  doubt  thai 
drainage  may  be  carried  on  at  the  expense  of  the  loeal  property  whicli 
will  be  benefited  by  it.^  The  only  question  which  can  arise  in  any 
ease  is  as  to  how  far  the  right  to  impose  the  local  assessment  has  been 
conferred  upon  the  authority  attempting  to  exercise  it.  To  enable  a 
mimicipal  corporation  to  assess  the  expense  of  a  sewer  on  abuttinj: 
property  the  authority  must  be  expressly  cx)nferred  by  the  legishi- 
ture;^  but,  if  general  power  over  improvementij  is  conferred  uptm 
local  authorities,  it  is  within  their  discretion  to  determine  whether 
particular  improvements  shall  be  paid  for  by  local  or  general  taxa- 
tion.^ Under  the  rule  that  the  power  to  make  the  improvement  may 
be  delegated,  not  only  to  municipal  corporations,  but  to  districts  ami 
local  officers,  they  may  also  be  given  the  power  to  levy  necessary  asse^- 
ments  to  meet  the  expense  of  the  improvement,*  An  act  of  the  legisla- 
ture vesting  the  corporate  authorities  of  cities  and  villages  with  power 
to  construct  and  maintain  drains,  levees,  dykes,  and  pumping  works 
for  drainage  purposes  by  special  assessment  upon  the  property  benefii 
ed  thereby  is  not  unconstitutional  as  exceeding  the  power  granted  by  a 
clause  in  the  Constitution  authorizing  cities,  etc.,  to  make  local  ini 
provements  by  special  assessment,  but  does  not  authorize  such  asses> 
ments  to  maintain  the  same,  where  the  authority  to  pass  such  act  is  dc 
rived  from  an  amendment  to  the  Constitution  authorizing  the  estab 
lishment  of  drainage  districts,  and  vesting  the  corporate  authorities 
thereof  "with  power  to  construct  and  maintain  drains  .  .  .  by 
special  assessments,"  which  amendment  controls  iis  to  assessments  of 
this  character  regardless  of  the  provisions  of  the  original  Constitu- 

em}>owering  the  county  to  issue  bonds  determine  whether  the  removal  of  an  old 

in   lieu  of  immediate  taxation  for  the  culvert  and  construction  of  a  new  onr 

improvement,   does    not    authorize    the  should  be  rejjarded  as  a  local  improve 

county  to  loan   its  credit  to  any  com-  ment  to  be  paid  for  by  special   aaser;< 

pany,* association,  or  corporation  in  v\o-  ments.      Shannon   v.   Hinsdale,    180    III. 

lation  of  the  state  Constitution.  Shelley  202,  54  N.  E.  181. 

V.  St.  Charles  County,  6  McCrary,  474,  *Recvcs  v.   Wood  County,  8  Ohio  St. 

17  Fed.  909.  333. 

M  172,  ante.  Under  a  constitutional  provision  **that 

When   sewers   have  been    constructed  the  general   assembly  may  delegate  the 

according  to  a  plan  devised  pursuant  to  taxing  power,  with  the  necessary  restric- 

a  statute,  and  no  fraud  has  occurred  in  lion,  to  the  state's  subordinate,  political, 

any  of  the  proceedings,  nor  any  legal  ir-  and  municipal   corporations,  to  the  ex- 

regiilarity  at  all  affecting  the*  rights  or  tent  of   providing  for    their    existence, 

interests  of  the  owners,  an  assessment  to  maintenance,  and  well  being."  the  legis 

defray  the  expense  is    valid.     Re    New  latiire   is   not   required   to   delegate   the 

York'     Protestant      Episcopal      Public  power  to  levy  sewer  taxes  to  city  coun- 

SchooU  47  N.  Y.  661.  cils,  but  may  delegate  the  power  to  a 

^Watertoum    v.  Fairbanks,  65    N.  Y.  hoard  of  local  improvement  representing 

588,  one  of   the   improvement  districts   of  n 

*It  is  within  the  scope  of  the  power  city;  and  an  act  is  constitutional  whioli 

of  the  board  of  trustees  of  a  village  to  provides  that  such  board  shall  report  to 
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lion.'^  The  power  to  tax  is  not  eidiausted  by  one  attempted  exercise 
of  it  if  the  fund  is  not  sufficient  to  pay  for  the  improvement.®  Tc 
render  an  individual  liable  to  assessment,  however,  the  object  for 
which  the  as^jcssnient  is  levied  must  affect  the  public ;  and,  therefore, 
a  pn.pt'rty  owner  cannot  be  charged  with  the  cost  of  placing  a  sewer 
in  bi.<  private  alloy  against  his  protest.''^  Local  assessments  can  only 
\ye  made  for  local  improvements,  but  the  mere  fact  that  the  sewer  is 
not  for  the  exclusive  benefit  of  those  assessed  does  not  give  them  a 
right  to  exemption  from  assessment®     To  justify  a  local  assessment 

\\\e  city  ss  to  the  coat  of  the  improve-  E.  971;  Winkelmann  v.  Moredock   d   L 

fiient,  and  that  the  city  council   muflt  L.  Drainage  Dist.  170  111.  37,  48  N.  E. 

levy  a  tax    regarding    such    report,    al-  715. 

•iion^h  the  council  luis  no  discretion  as  ^Harriahurg  v.  Brightbill,  6  Pa.  Dist. 

To   tho  lery  of  the  tax,   and,   where   it  R.  438. 

f  jiU  to  make  the  levy,  it  may  be  com-  Purchasers  of  houses  connected  with 

l«-IIt^  to  do    so   by    mandamus.     Little  a   private  drain  in  a  private  way  may 

tioci:    Y.  Little  Rock    Bd.    of   Improve-  become    liable    for    assessments   for   the 

.i-rw/«,  42  Ark.  153.  coet  of  the  sewer  when  the  way  is  opened 

'Hyde  Fark  v.  Spencer,  118  111.  446,  as  a   public  one,  and  the  municipality 

N  K.  E.  846.  acquires  title  to    the    drain    from    its 

*State  ex  rel.  Frazer  v.  Holt  County  former  owner  and  makes  it  part  of  it« 

t^t.    135  Mo.  533,  37  S.  W.  521;  State  em  sewer  system,  imless  they  have  obtained 

W.  Zook  V.  Holt  County  Ct.  130  Mo.  474,  the  right  to  maintain  the  drains  free  of 

•T"  S.  W.  1131;  Sheridan  v.  Fleming,  93  expense  from  the  owner  of  the  private 

\fo.  321,  5  S.  W.  813;  Rogers  v.  Voor-  drain.     Slocum  v.  Brookline,  163  Mass. 

/  r^-n.  124  Ind.  469,  24  N.  E.  374.  23,  39  N.  E.  351. 

But  a  statute  authorizing  a  reassess-  Where  a  statute  provides  for  assess- 

Mient  for  the  expense  of  constructing  a  ments  for  sewers  made  in  any  "street," 

*.'\ver  in  all  cases  where,  by  reason  of  a  that  term  means  public  streets,  eitlier 

•  ^•fcrt  in  the  ordiuanoe  under  which  the  by  lay-out  or  by  dedication  and  accept- 
ini*  ro^-ement  was  made,  the  special  tax  ance.  Bishop  v.  Tripp,  15  R.  L  466,  8 
hillii  i^ued  therefor  remain  unpaid,  vio-  Atl.  692. 

l-jtf*^  the  con-ititutional  provision  prohib-  It  is   not  necessary,   in    determining 

i»in;r  n-trospwtive  legislation  so  far  as  the  public  benefit  of  a  proposed  ditch, 

it    app'ies   to  assessments  for  improve-  so  as  to  justify  the  levying  of  special 

iifnr*   made  prior  to  its  adoption,  and  assessments  for  the  cost  thereof,  to  show 

iiiiiot  he  defended  upon  the  ground  that  the  number  of  persons  who,  or  that  any 

it    «>ii-litut*»s  an  exercise  of  the  power  particulai*  person,  will  be  benefited    in 

r.f  iJh»  Ifgislature  to  authorize  the  levy-  liealth   or   comfort  thereby;    but,   if   it 

ins?  of  taxes  to  pay  pre-existing  taxes,  can  l)e  justly  concluded,  from  the  nature 

I*.  «u<'h  i»ower  is  limited  to  general  taxa-  of  the  system  of  drainage  adopted,  that 

T.««n.  aiid  does  not  include  asses-smentt*  there  will  be  a  material  element  of  pub- 

'••r  local  purposes.     St.  Louis  v.  Clem-  lie  good  in  the  result,  then  the  purpose 

•  •  •.  o2  Mo.  133.  is  a  public  one,  and  property  xnay  be  as- 

*>»>.    drainage   commissioners  have   no  sessed,  even  though  the  pond  or  marsh 

ji«»ver  to  incur  any  indebtedness  against  to  bo  drained  is  wholly  on  the  land  of 

-»  drainage  district  organized  under  the  one  citizen,  which  he  is  \mder  no  duty 

drain.i;:e  laws  of  Illinois  in  excess  of  the  to  drain  at  his  own  expense  for  the  bene- 

:*^*€%^ir.^ni  levied,  although  such  assess-  fit  of  the  community,  although  he  may 

■'t<nt  was  wholly  inadequate  to  complete  be  compelled  to  pay  the  entire  benefit 

the  work  commenced,  and  the  additional  which  thereby  aocnies  to  his  property. 

^%r*rk  was  necessary  to  jwotect  the  lands  Zigler  v.  Ah  nf/ct*,  121   Ind.  99,  16  Am. 

of  the  district,  and    the  commissioners  St.  Rep.  357,  22  N.  E.  782. 

.••Iinnred  the  money  for  the  excess;  and  'The  fact  that  25  acres  of  land  not 

^jM'^'it]  a^!*essment  levie<l  to  meet  such  originally  iiichu}c*d  w,ithin  W\e  4ines  of  a 

i»i  V.TfxInes^  i«  void.     Ahrcns  v.  Minnie  sewer  district   have  been  drained  into  a 

^Wet  Drainage  Dist.  170  III.  262,  48  N.  sewer   constructed   as   a   district   sewer 
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the  improvement  must  be  of  the  class  for  which  the  statute  authorizes 
such  assessment® 

226.  What  property  in  subject  to  assessment. —  The  basis  upon 
which  a  particular  locality  or  section  of  a  state  can  be  required  to  pay 
for  the  cost  of  drainage  is  that,  because  of  the  unwholesome  condition 
of  the  land,  the  public  has  a  right  to  require  the  owner  to  abate  a 
nuisance  upon  it,  or  that,  because  of  the  location  of  the  land,  it  alone 
will  be  benefited  by  the  improvement.  If  the  benefit  will  result 
equally  to  the  entire  state,  and  the  condition  of  the  land  is  not  such 
as  to  constitute  a  menace  to  the  public  health,  there  is  no  principle 
upon  which  a  particular  section  of  country  can  be  made  to  pay  for 
the  improvement.  The  entire  state  should,  under  such  circumstances, 
contribute  to  the  expense.  If  the  benefit  from  the  improvement  will 
be  enjoyed  by  the  people  living  in  the  improved  section  alone,  justice 
demands  tliat  they  should  pay  for  the  improvement,  and  a  particular 
parcel  of  land  should  be  subjected  to  assessment  only  when  it  is  so 
situated  as  to  share  in  the  benefit  The  fact  that  the  land  was  not 
included  by  the  officers  wuthin  the  limits  of  that  which  would  be  bene- 
fited is  prima  facie  evidence  that  it  should  not  be  assessed.* 

The  limits  of  a  drainage  district,  empowered  to  levy  a  property 

does  not  render  it  a  public  sewer  so  as  *To  enioroe  an  assessment  upon  abut- 
to  relieve  owners  of  property  within  tlie  ting  property  under  a  statute  permitting 
district  from  liability  on  their  special  the  construction  of  trunk  sewers  under 
tax.  Heman  v.  Allen,  156  Mo.  534,  57  certain  prescribed  proceedings  and  the 
S.  W.  659,  Affirmed  in  181  U.  S.  402b,  assessment  of  private  property  therefor. 
45  L.  ed.  922,  21  Sup.  Ct.  Rep.  646.  it  must  be  shown  that  the  sewer  was  in 

A  sewer  constructed  exclusively  for  fact  a  trunk  sewer.  Cincinnati  use  of 
the  drainage  of  abutting  lots  does  not,  Deters  v.  McDulfie,  1  Ohio  N.  P.  53. 
because  it  drains  the  surface  water  from  A  sewer  is  within  a  law  relative  to  as- 
the  streets,  lose  its  character  of  a  local  sessing  upon  benefited  property  the  ex- 
sewer,  within  the  Ohio  statutes  de<*lar-  pense  of  constructing  a  "new  sewer,"  al- 
ing  a  local  sewer  to  be  one  intended  for  though  there  wus  an  old  sewer  on  the 
use  exclusively  for  the  drainage  and  ac-  street,  but  on  the  other  side,  no  part  of 
rommodation  of  lots  abutting  thereon,  it  being  used  in  the  new  construction, 
as  the  city  is  not  compelled  to  t>ake  care  it  being  broken  down  and  useless.  Uall 
of  surface  water  on  the  streets,  but  such  v.  Boston  Street  Comrs,  177  Mass.  434. 
water  is  a  common  enemy  which  abut-    59  N.  E.  68. 

ting  lot  owners  must  themselves  keep  ^Chicago  v.  Adcock,  168  111.  221,  48  N. 
off.  and  the  street  is  not  a  lot  by  itself  E.  155;  Re  Pequcst  River,  39  N.  J,  L. 
distinct  from  the  abutting  lots,  but  be-  197,  Affirmed  in  40  N.  J.  Lu  380;  Rr 
longs  to  the  owners  thereof  subject  to  Pcquest  River,  42  N.  J.  L.  553. 
the  public  easement;  and  asHes^nients  While  an  assessment  for  the  expense 
for  the  constr\iction  of  such  a  sewer  are  of  the  drainage  of  certain  land  may,  by 
therefore  void  where  assessed  in  pro-  reason  of  inveterate  iisage,  be  based 
oeedings  by  the  board  of  public  affairs  otherwise  than  on  benefits  received,  nev- 
without  the  action  or  concurrence  of  the  erthelons,  owners  of  land  outside  the 
council,  under  a  statute  dispensing  with  district  drained  may  not  be  assesse<I 
such  action  only  in  the  case  of  trunk  without  giving  them  any  voice  in  tho 
or  main  sewers.  Cincinnati  use  of  Dei-  management  of  the  work.  State.  Benjn 
rrs  v.  Standard  Wagon  Co,  1  Ohio  N.  mtn,  Prosecutor ^  v.  Boq  rf  Fly  Meador 
P.  387.  Co,  68  N.  J.  L.  197,  52  Atl.  215. 
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tax  which  must  be  voted  for,  must  be  fixed  with  certainty  and  pre- 
cision, a  failure  in  this  regard  rendering  the  organization  of  such 
drainage  district  invalid,  and  any  taxpayer  residing  within  the  dis- 
trict is  a  proper  party  to  raise  the  question  of  its  invalidity.^  But  any 
l^nefit  which  the  land  will  receive  from  the  improvement  is  sufficient 
to  uphold  an  assessment."  As  has  already  been  seen,**  general  tax 
exemptions  do  not  apply  to  special  assessments  for  the  construction 
of  drains  and  sewers;  and,  therefore,  all  classes  of  property  within  the 
'Hstrict  may  be  assessed,  unless  it  is  expressly  exempted  from  the  pay- 
ment of  drainage  assessments.'  An  assessment  against  lands  of  in- 
fants for  the  construction  of  a  drain  without  the  appointment  of  a 
;ruardian  ad  litem  is  not  void  so  as  to  be  subject  to  collateral  attack.® 

•Richard  ▼.  Cypremort  Drainage  Dist.  are  rendered  more  valuable.     Oliver  v. 

lOT  Iji.  «.>7,  32  So.  27.  Monona  County,  117  Iowa,  43,  90  N.  W. 

'  Land  U9ed  jm  a  wharf  is  Uable  to  as-  510. 

«<*mneiits  for  the  const  ruction  of  a  sew-  Other  ordinances  of  a  municipal  -cor- 

pr.  although  unconnected  with  it,  where  poration,  providing  for  the  construction 

<uch  newer  drains  higher  land  of  water  of  lateral  branches  to  an  outfall  sewer, 

which    might    otherwise    flow    over    the  may  be  introduced  at  the  confirmation 

wharf  land  to  the  river.    Boeres  v,  8tra-  of  assessments  for  the  construction  of 

Her,  13  Ohio  Dec  Reprint,  414.  such  outfall  sewer  under  an  ordinance 

The  fact  that  a  toll  bridge  drains  di-  providing  for  openings  on  both  sides,  for 

rectlr  into  a  river  does  not  exempt    it  the  purpose  of  showing  good  faith  in  the 

from  liability  to  assessment  for  the  con-  city  in  carrying  out  its  provisions  for 

utrucUon  of  a  sewer  on  the  ground  that  lateral  connections,  so  as  to  justify  the 

it  dcrirea  no  benefit  from  the  sewer,  as  assessment  of  property  not  abutting  up- 

it  derivtes  the  general  benefit  and  advan-  on  such  lateral  sewer.     Oray  v.  Cicero, 

tage  of  being  accessible,  and  all  its  ap-  177  111.  459,  53  N.  E.  91. 

proaefaea   and   neighboring   public   ways  Property  not  abutting  on  the  line  of 

being    properly    drained    and    cleansed,  a  main  sewer  may  be  assessed  to  the  ex- 

ffammer9n*ith   Bridge  Co.   ▼.   Hammer-  tent  of  its  benefits  if  it  is  within  the 

•mith,  L.  R.  6  Q.  B.  230.  limits  of  a  district  having  a  right  to 

Property  is  benefited  by  the  construe-  drain  into  the  sewer.     Walker  ▼  Chica- 

rion  of  a  sewer  so  as  to  be  subject  to  as-  go,  202  111.  531,  67  N.  E.  369. 

<^p!nnient  for  its  construction,  although  *  §  172.  ante. 

not   sitrictly  connected    with    it,    when  *Thc  California    statute    authorizing 

without  it    the    service    la    inadequate,  the  assessment  of  reclaimed  swamp  land 

earning,  in  times  of  freshets,  the  sewage  does  not  impair  the  obligation    of    any 

to  hack  up  and  overflow  streets,   side-  contract  between  the  United  States  and 

valks  and  cellars  in  the  low  lands,  and  California,  or  the  United  States  and  its 

c«  en  forcing  gases  and  odors  into  houses  patentees  and  gi'antees.  or  between  such 

<«ituate  on   high   lands  as  the  premises  state  and   purchasers  from  it  or  gran- 

in  <|iie<«tion  are  situate.     Prior  v.  Bueh-  tees  of  the  United  States,  or  of  any  con- 

'rr-  d  C  Canstr.  Co.  170  Mo.  439,  71  S.  tract  in  the  charter  of  the  reclamation 

\V.  205.  district.     Reclamation  Dist.  No.  lOH  v. 

Land  within  a  drainage  district  not  Hagar,  6  8a wy.  567,  4  Fed.  366. 
h^efited  by  a  system  of  ditdies  pro-  Assessments  for  the  cost  of  a  sewer  are 
pO0ed  to  be  provided  therein  because  the  to  be  levied  on  parcels  of  land  belonging 
level  of  the  lands  is  such  that  the  pro-  to  a  railroad  company  aside  from  that 
p9ied  ditches  will  not  carry  off  the  wa-  made  use  of  in  carrying  on  business  pe- 
ter therefrom  are  nevertheless  subject  to  culiar  to  railroading,  and  enforced  in 
a^weasment  for  the  improvement;  the  the  same  way  as  provided  for  any  other 
theorr  of  the  law  being  that  the  public  property.  Minneapolis  d  St.  L.  R.  Co. 
healti).  conveni«*nce,  and  welfare  are  v.  JAndquiat  (Iowa)  93  N.  W.  103. 
promoted  by  the  improvement. — ^not  sim-  *MoBride  v.  State,  130  Ind.  525,  30  N. 
ply  that  tlie  lands  of  particular  owners  E.  699. 
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Where  a  townahip  is  separated,  part  of  it  being  incorporatied  into 
a  village,  the  liability  to  assessment  for  government  drainage,  the 
assessment  for  which  had  not  been  completed,  is  not  a  matter  to  be 
arbitrated  on  as  being  a  debt  of  the  township  to  which  the  village 
ought  to  contribute,  but  each  corporation  is  bound  to  raise  the  amount 
assessed  in  respect  to  the  land  locally  situated  within  it.^ 

227.  Who  may  select  land  to  be  assessed. — The  persons  who  will  be 
intrusted  with  the  selection  of  the  land  to  be  assessed  are  determined 
by  the  method  which  is  adopted  for  paying  for  the  improvement.  The 
legislature  may  itself  provide  that  the  assessment  shall  be  made  upon 
all  property  abutting  on  the  improvement,  in  which  case  all  that  is 
necessary  is  to  ascertain  the  facts  which  will  render  the  property 
liable;  or  the  cost  may  be  imposed  upon  all  property  benefited,  in 
which  case  the  determination  of  what  property  is  benefited  must  be 
made  by  the  persons  upon  whom  the  duty  is  imposed  by  the  legisla- 
ture. *The  legislature  may  fix  the  bounds  of  the  district  which  is  t<> 
be  charged  with  the  cost  of  the  improvement,  or  it  may  authorize  the 
organization  of  a  drainage  district  to  have  charge  of  it,  the  bounds  of 
which  may  be  fixed  by  the  oflScers  selected  by  the  persons  interested. 
The  persons  who  shall  designate  the  property  to  be  assessed  will  in 
each  case  be  those  indicated  by  the  legislature  in  its  designation  of  the 
manner  in  which  the  improvement  is  to  be  carried  out  The  determi- 
nation of  the  officers  charged  with  the  duty  of  determining  what 
property  shall  be  assessed  is  conclusive  in  the  absence  of  fraud,  or 
without  showing  that  they  proceeded  on  a  wrong  theory.*  Acts  of  th<* 
proper  officers  cannot  be  interfered  with  on  the  ground  that  they  have 
not  included  all  property  which  should  be  included.^  The  officers 
may  permit  temporary  use  of  the  drains  without  requiring  the  one 
making  such  use  of  them  to  pay  assessments  for  their  construction.^ 

227a.  Boandaries  of  drainage  districts. —  There  can  be  little  differ- 
ence of  opinion  as  to  the  necessity  ef  sewers  in  a  municipal  corpora- 
tion ;  but,  when  the  attempt  is  made  to  secure  the  drainage  of  a  tract 
of  land  devoted  for  the  most  part  to  farming  purposes,  there  is  a  great 

''Point  Edward  v.  Samia  Twp.  44  U.       *  That  a  person  has  a  revocable  license* 

C.  Q.  B.  461.  to  enter  his  private  drain  into  a  sewer 

^Prior  V.  Buehler  d  C,  Constr.  Co.  170  does  not  render  it   necessary  to  asses.^ 

Mo.  439,  71  S.  W.  205;  Klein  v.  Tuhey,  him  for  tlie  improvement  if  it  is  not  coii- 

13  Ind.  App.  74,  40  N.  E.  144;   Toledo  templated    that    he    shall    pemianently 

une  of  Macgahan,  v,  Fordy  20  Ohio  C.  C.  avail  himself  of  the  sewer,  and  other  ac- 

290;   Ft.  Wat/ne  v.  Cody^  43  Ind.   197;  commodations  are  contemplated  for  hi«* 

Re  Tuthill,  50  N.  Y.  Supp.  410.  property.     Fairbanks  v.  Fitchburg,  132 

^Topeka  v.  Hunioon.  46  Kan.  634,  26  Mass.  42. 
Pac.  488;  Kelso    v.  Boston,    120   Mass. 
297. 
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t<'inptati(»n  in  5^01110  instiinoos  to  organize  a  district  and  carry  on  im- 
)»n»veiuents  which  may  benefit  a  very  small  tract  of  land  at  the  ex- 
IHMise  of  hmd  which  is  in  no  need  of  drainage.     Therefore,  the  pro- 
t'lH'dings  to  organize  such  districts  in  which  land  is  inchided  against 
\\\v  obje<'ti<in  of  its  owner  slicmld  be  scrutinized  much  more  strictly 
Than  in  case  of  city  sewers.     As  said  in  Cypress  Pond  Draining  Co. 
V.  llooprvy^  an  act  of  k^gislature  creating  a  drainage  district  with- 
in sj)ecitied  boundaries,  and  in(?orix>rating  a  company  with  power  to 
levy  taxe-^  on  all  the  lands  within  that  district,  equally,  to  defray  the 
nist  of  such  drainage,  is  within  the  constitutional  prohibition  against 
the  taking  of  private  property  for  public  use  without  just  compensa- 
tion, and  therefore  void,  where  a  large  portion  of  the  land  in  such 
district  would  be  Ix^nelited  very  little,  if  at  all,  by  such  proposed 
drainage,  and  the  objects  and  purposes  of  such  act,  passed  without 
the  knowlcilge  and  consent  of  such  owners,  and  to  the  provisions  of 
which  they  have  never  assented,  do  not  even  partake  of  a  public  na- 
ture, but  are  contined  exclusiv<'ly  to  the  advantage  of  those  owners 
whose  lands  would  l)e  greatly  benefited  thereby. 

^Vn  order  of  court  fixing  the  boundaries  of  a  drainage  district,  in- 
'luding  all  the  lands  that  will  be  benefited  thereby,  does  not  become  a 
tinal  adjudication  uixni  that  question  as  to  lands  not  mentioned  in 
Miat  proi'eeding,  the  owners  of  which  were  not  parties  thereto.^  If 
he  statuteprescribt^s  steps  to  be  taken  to  include  land  within  a  district, 
-uch  steps  must  be  followed,  or  the  landowner  may  take  proceedings 
•i»  contest  the  validity  of  the  inclusion.^  The  statutory  authority  of 
he  township  board  upon  the  appeal  of  a  landowner  from  an  assess- 
uient  for  drain  benefits  as  made  by  the  drain  commissioner  to  cor- 
rect any  "error  or  inequality  in  the  assessment,"  does  not  entitle  it 
■  o  exclude  lands  from  the  assessment  district  which  the  commissioner 
had  determined  were  benefited ;  nor  has  it  the  power  to  determine  the 
validity  of  the  proceedings,  or  to  change  the  per  cent  assessed  upon 
the  township  at  large.*  In  the  case  of  assessments  for  sewers  the 
quesition  whetlier  or  not  property  will  be  benefited  is  primarily  com- 
mitted to  the  officers  in  charge  of  the  improvement,  and  their  detenni- 

*2  Met.   (Kj,)   350.  notice  as  required  by  the  fltatute  under 

*8treuter    v.   Willow    Creek    Drainage  which    huoIi   district*  is   organized;    and 

Di«t,  72  111.  App.  561.  such   owner,  or  others  whose  lands  are 

'The  land   of  an   owner  cannot  ]aw-  included.,  have  the  riprlit  to  make  an  ob- 

fuUj  be  inchided  in  a  draina;^^  district,  jection  by  a  writ  of  certiorari.     Banner 

unless  included  by  the  owner  signing  tlie  v.  Union  Drainage  Dist.  175  III.  575,  51 

petition  for  orpinization  of  the  district,  N.  K.  857.  Reversing  64  111.  App.  62. 

«»r  by  havin;r  hi««  name  included  in   the  *Thotnas  v.   Walker  Ticp.  Board,  116 

fpTition  a«  a  landowner  by  the  petition-  Mich.  607,  74  N.  W.  1048. 
en,  or  by  having  his  name  appear  in  the 
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nation  cannot  be  called  in  question  in  the  absence  of  fraud.'  Quo 
warranto  is  not  the  proper  remedy  to  question  the  inclusion  of  land 
within  a  drainage  district  by  order  of  court,  unless  it  is  alleged  that 
the  order  was  procured  by  fraud.® 

228.  Enlargement  of  district.— The  original  establishment  of  the 
bounds  of  a  drainage  district  does  not  exhaust  the  authority  of  the 
officers ;  but,  in  case  it  subsequently  appears  that  land  which  should 
have  been  included  has  been  left  out,  it  may  be  added  to  the  district. 
The  power  of  the  legislature  of  a  state  to  change  and  authorize  the 
alteration  of  the  boundaries  of  such  quasi  municipal  corporations  as 
drainage  districts,  and  to  extend  the  authority  of  the  commissioners 
of  the  district  so  as  to  be  coextensive  with  the  district  as  changed, 
cannot  be  questioned  under  a  constitutional  provision  authorizing  the 
formation  of  drainage  districts;^  and  it  may  be  conferred  upon  tlie 
officers  of  the  district.*  One  who  was  originally  left  outside  of  the 
district  may  be  included  in  it  by  his  own  application ;  and  he  will  be 
presumed  to  have  applied  for  inclusion  in  case  he  makes  use  of  the 
advantages  offered  by  the  system.'     The  land  need  not  be  directly 


•Moore  v.  People,  106  111.  376. 

The  plan  upon  which  drainage  dis- 
trictB  are  organized,  under  the  drainage 
laws  of  lUinois,  is  to  have  only  such 
lands  included  within  their  boundaries 
as  will  in  fact  in  some  material  degree 
be  beneficially  affected  by  the  proposed 
drainage,  so  that  the  drainage  commis- 
sioners, when  they  fix  the  boundaries  to 
a  drainage  district,  at  the  same  time 
pass  upon  the  question  as  to  what  lands 
will  be  benefited;  and  it  is  made  their 
duty  to  exclude  all  lands  in  their  judg- 
ment not  benefited,  and  include  all  those 
benefited;  and,  when  their  report  has 
been  confirmed  by  the  county  court,  due 
notice  of  the  application  for  confirma- 
tion being  given  to  all  persons  interest- 
ed, who  are  at  liberty  to  appear  and  con- 
test the  proposed  boundaries  fixed,  such 
decision,  so  long  as  it  stands  in  full 
force  and  unreversed,  is  conclusive;  and 
a  jury  impaneled  to  assess  damages  and 
benefits  for  proposed  work  in  a  drainage 
district  so  organi7»d  have  nothing  to  do 
with  the  question  as  to  whether  or  not 
land  included  therein  would  in  fact  be 
benefited;  but  their  duty  is  simply  to 
apportion  the  entire  benefits  among  the 
several  tracts  of  land  included  in  the 
district  in  the  ratio  in  which  benefits 
will  reHult  to  the  respective  tracts  from 
the  improvement;  and  an  attempt  on 
their  I'urt  to  determine  that  only  a  por- 


tion of  a  particular  tract  is  in  fact  bene- 
fited is  extrajudicial  and  nugatory,  and 
the  assessment  will  be  taken  as  having 
been  made  on  the  entire  tract.  Oauen 
v.  Moredock  d  I.  L,  Drainage  Dist,  No. 
2,  131  111.  446,  23  N.  E.  633. 

It  is  said  in  Buckley  v.  Lorain  Coun- 
ty, 1  Ohio  C.  C.  251,  that  f  4491  of  the 
Ohio  Revised  Statutes,  providing  that 
the  court  may  correct  any  gross  injustice 
in  the  apportionment  made  by  commis- 
sioners for  the  construction  of  a  ditch, 
was  intended  to  meet  and  obviate  the  ob- 
jection of  the  conclusiveness  of  the  find- 
ing by  the  commissioners  that  the  lands 
would  be  benefited. 

*People  ex  rel,  Earrinon  v.  M'meral 
Marsh  Drainage  Diet.  193  111.  428,  62  N. 
E.  225. 

^People  ex  reL  Hardy  v.  Drainage 
Comrs.  143  111.  417,  32  N.  E.  688. 

Woyle  V.  Baughman,  24  III.  App.  614; 
Davenport  v.  Drainage  Diet,  25  111.  App. 
92. 

The  jurisdiction  of  drainage  commis- 
sioners to  enlarge  a  drainage  district 
under  a  section  of  the  drainage  law  au- 
thorizing them  to  make  such  enlarge- 
ment cannot  be  questioned  on  the  ground 
that  they  are  an  interested  tribunal. 
Scott  ▼.  People,  120  111.  129,  11  N.  E. 
408. 

*Lake  Fork  Special  Drainage  Diat.  ▼. 
People,  138  III.  87,  27  N.  E.  857;  Drain- 
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t-oiiufN'teil  with  the  ditches  of  the  district  to  he  liable  to  annexation. 
It  is  sufficient  if  it  is  connected  with  ditches  which  connect  with  the 
district,*  A  landowner  cannot  construct  ditches  for  the  purpose  of 
convoving  water  from  his  property  into  the  district  drained  without 
being  liable  to  have  his  property  connected  with  the  drains.^  The 
mere  preservation  of  existing  ditches,  however,  does  not  make  the 
landowner  liable  to  be  included  within  the  district  if  they  do  not  con- 
nect with  the  district  drains.*  The  drainage  commissioners  have  no 
power  to  contract  not  to  include  land  which  makes  use  of  the  district 


•^  DiJtt.  .Vo.  S  ▼.  People,  147  lU.  404, 
35  X.  E.  Z38. 

An  owiK>r  of  land  who  widens  and  deep- 
fHA  a  nnall  ditch  on  his  land  which  con- 
nert4  with  the  ditch  of  a  drainage  dis- 
trict «o  a»  to  drain  water  from  his  land 
into  the  district  ditch,  which  would  not 
flow  therein  otherwise,  will  be  deemed, 
under  the  drainage  law  of  Illinois,  to 
hare  voluntarily  applied  to  be  included 
within  the  district.  People  ex  rel.  Bar- 
<m  T.  Drainage  Dist.  ^o.  S,  155  111.  45, 
:»  N.  £.  613. 

The  drainage  commissioners  of  a 
drainage  district  have  the  power,  under 
the  drainage  laws  of  Illinois,  to  ann&x 
the  lands  of  o^'ners  who  have  connected 
the  drains  on  the  same  with  those  of  the 
district,  even  though  such  lands  may  be 
in  an  adjoining  township ;  and  the  facts 
thai  sttdi  commissioners  are  the  high- 
way omnniis^ioners  of  the  township  in 
which  the  dif^trict  is  situate,  and  that 
the  owners  of  the  annexed  land  in  an- 
other township  have  no  voice  in  their 
election,  make  no  difference,  since  they, 
having  voluntarily  applied  to  be  includ- 
ed in  the  district  by  availing  themselves 
of  its  benefits,  must  bear  their  fair  por- 
t  ion  of  the  burden.  People  ex  rel.  Hardy 
V.  Drainage  Comrtt.  143  111.  417,  32  N. 
K.  688. 

Hie  determination  by  the  county 
<*oart  on  the  organization  of  a  drainage 
district  that  certain  lands  should  not 
he  included  in  the  district  is  not  such 
rea  judicata  as  will  pre\'ent  the  commis- 
sioners afterward,  when  the  owners  of 
sneh  lands  have  made  constructive  ap- 

{>lication  for  annexation  by  joining  their 
aads  by  ditches  to  the  ditches  of  the 
district,  from  making  the  statutory 
order  of  annexation  of  such  lands.  Peo- 
ple ex  rel.  Herman  v.  Bug  River  Special 
Drainage  Disf.  189  111.  5.3.  59  N.  £.  605. 
^fxike  Pork  Special  Drainage  Dist.  v. 
People,  138  111.  87,  27  N.  E.  857 ;  People 


ex  rel.  Baron  v.  Drainage  Dist.  No.  S, 
155  111.  45,  39  N.  E.  613. 

If  the  owner  of  land  turns  the  water 
therefrom  into  an  artificial  channel  con- 
necting with  a  ditch  of  a  drainage  dis- 
trict he  will  be  regarded  as  voluntarily 
applying  to  have  his  land  connected  with 
the  district,  and  cannot  question  the  au- 
thority or  right  of  the  drainage  commis- 
sioners to  thereupon  annex  his  land  to 
the  district  without  notice  and  to  pro- 
ceed to  classify  and  assess  it  as  part 
thereof,  where  the  drainage  law  under 
which  such  district  is  organissed  express- 
ly gives  them  that  right;  although  the 
lands  of  the  district  are  servient  to 
those  of  such  owner,  and  are  bound  to 
receive  the  water  flowing  therefrom,  and 
such  owner  has  the  right  to  collect  the 
water  upon  his  land  in  ditches  and 
drains,  and  discharge  the  same,  thus  ac- 
cumulated upon  the  land  constituting 
the  district.  People  ex  rel.  Hardy  v. 
Drainage  Contra.  143  lU.  417,  32  N.  E. 
688. 

^Dayton  v.  Drainage  Contra.  128  111. 
£71.  21  N.  E.  198. 

•  Owners  of  land  have  the  right  to 
have  the  water  that  accumulates  there- 
on to  flow  in  its  natural  direction,  and 
no  presumption  can  arise  that  they  have 
applied  to  be  included  within  a  drain- 
age district  from  the  fact  that  such  wa- 
ter naturally  flows  into  the  district 
ditch:  and  this  is  true  although  they 
increase  the  flow  by  ditches  or  drains 
upon  their  own  land ;  but  tliey  cannot 
construct  ditches  from  the  district  ditch 
over  their  own  land  so  as  to  carry  oflf  wa- 
ter in  that  direction  which  would  natur- 
ally go  in  another  direction  without  be- 
coming liable,  under  the  statute,  to  be 
connected  with  the  district,  and  thus  con- 
tribute to  the  expense  of  the  improve- 
ments. People  ex  rel.  Baron  v.  Draim 
age  Diat.  No.  3,  156  111.  45,  39  N.  C.  613. 
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drains.'^  A  landowner  who  questions  the  right  of  drainage  commis- 
sioners to  annex  his  land  to  a  drainage  district  hecause  he  has  placed 
himself  witliin  the  statutory  provision  antliorizing  such  annexation 
whenever  the  owner  of  land  conne(*ts  a  ditch  or  ditches  on  his  own 
land  with  those  of  a  drainage  district  nm^t  proceed  by  quo  warranto, 
and  cannot  maintain  a  bill  in  ecjuity  to  enjoin  the  commissioners  from 
acting  as  such  over  his  land.^  Additional  lands  may  be  included  by 
I)etition,®  and  no  act  on  the  part  of  the  landowner  is  necessary;^" 
but  the  same  notice  is  ro(^uired  as  is  required  in  the  original  organiza- 
tion of  the  district.^ ^  Tlie  legality  of  acts  done  in  enlarging  the  dis- 
trict cannot  be  questioned  in  a  proceeding  to  collect  the  special  assess- 
ment upon  the  added  land.'^  The  decision  of  commissioners  that 
land  shall  be  added  to  a  drainage  district  is  not,  in  the  absence  of 
fraud,  a  subject  of  inquiry  in  quo  warranto  proceedings;*^  but  it  may 
be  reviewed  by  certiorari  wlicre  no  other  means  of  review  is  pro- 
vided by  statute.'^  The  autliority  of  the  commissioners  does  not  ex- 
tend to  tlie  reduction  of  the  size  of  the  district,  imless  it  is  conferred 
by  statute.*' 

229.  Levying  the  assessment.— To  give  the  authorities  jurisdiction 
to  impose  a  tax  to  defray  tlie  expense  of  constructing  a  ditch,  the  stat- 
ute describing  the  proce^^lings  relative  to  the  ditch  must  be  complied 

^Lake  Fork  Special  Drainage  Dist.  v.  projK'v  petition  h.is  been  presented,  and 

People,  138  111.  87,  27  N.  E.  857.  whotlu^r  their  lamls  are  involved  in  the 

^Bodman  v.  I^ake  Fork  Special  Drain-  ^ame   system   of   drainage,   and   require 

atje  Diet.  132  IH.  439,  24  N.  E.  030.  for   outlets   the   drains   of   the   district: 

•  The  statute  allowing  a  supplemental  but  such  statute  will  be  construed  as  re- 
petition to  l)e  filed  after  the  report  of  quiring  the  same  procedure  and  notice 
the  drainage  commissioners,  a.sking  that  as  are  required  in  the  organization  of 
lands  not  mentioned  in  tlie  report,  but  the  original  drainage  district.  Ma^on  d 
which  are  affected  by  the  drainage,  be  T.  Sprrial  Drainage  Dist,  v.  Griffin,  134 
referred  to  the  commissioners  for  assess-  111.  330.  25  N.  E.  996,  Affirming  28  111. 
ment,  should  be  so  construed  as  to  allow  App.  .'>01. 

such  a    petition    in    the    case    of    lands  One  who,  having  due  notice  of  a  hear- 

stricken   from    the  report    because    the  ing  on  a  ])etition  to  annex  his  land  tn 

owners  did  not  have  proper  notice.     Os-  a  drainage  district,  suffers  default,  can- 

horn  V.   Mdxinknclcec  Lake  Ice  Oo.  154  not,  on   the  hearing  as  to  the  amount 

Ind.  101,  66  N.  E.  33.  of  the  assessment,  insist  that  no  asses--- 

^^Streuter   v.  Willow  Creek    Drainage  ments   shall   be   made    against   him   be 

DiM.  72  111.  App.  661.  cause  his  land   is  not  benefited.     Trig- 

"  The  fact  that  a  section  of  the  drain-  ger  v.  Drainage  Dist.  No,  i,  193  111.  230. 

age   law,  vesting  the  di-ainage  commis-  61  N.  E.  1114. 

sioners  with  power  to  enlarge  the  boun-  ^^Peoplc    ex   rel.  Wood    v.  JoneSy  137 

daries  of  their  district,  fails  to  prescribe  111.  35,  27  N.  E.  294. 

the  mode  of  procedure  or  the  notice  to  ^*p€ople  ex  rcl.  Samuel  v.  Cooper,  139 

be  given  to  the  owners  of  land  sought  111.  461,  29  N.  E.  872. 

to  be  annexed,  will  not  be  construed  as  *Mfa.«?oti  d  T.  Special  Drainage  Dist.  v. 

conferring  upon  such  commissioners  the  Oriffin,  134  111.  330,  25  N.  E.  905, 

power  to  annex  such  lands  without  giv-  ^^People  ex  rel.   BoUweg,  v.  Drainage 

ing  the  owners  thereof  the  rirrht  to  be  Comrs.  165  Til.   156,  46  N.  E.  261,  Af- 

heard     upon    the    question    whether    a  firming  61  111.  App.  416. 
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with.*  The  procoodiiigs  for  the  levying  of  the  assessment  must  fol- 
low the  mode  pointed  out  by  statute  or  the  ordinance  under  which  the 
improvement  is  made.^  A  provision  of  the  drainage  laws  giving  an 
appeal  from  the  drainage  conmiissioners'  order  confirming  special 
as.^e&.sment«,  to  the  county  surveyor,  treasurer,  and  sheriff,  who  are 
<-«>nstituted  an  appeal  board  with  power  to  inquire  into  and  pass  upon 
the  amount  of  benefits  which  will  accrue  to  such  tract  of  land  and 
whether  the  assessment  made  by  the  commissioners  is  correct,  is  not 
.inconstitutional,  as  conferring  judicial  powers  on  a  nonjudicial  body, 
-ince  such  board  does  not  exercise  judicial  powers  within  the  meaning 
«»f  the  term  as  used  in  the  clause  in  the  Constitution  prohibiting  per- 
-i  ns  in  one  of  the  three  departments  of  the  state — ^legislative,  execii- 
ivo,  and  ju<licial — ^from  exercising  any  power  belonging  to  the  other 
•t  juirtnients.*  The  discretion  of  the  conmiissioners  must  be  l^ally 
•  xcrcistHl.*     The  assessment  may  be  laid  by  the  persons  designated 


^Curran  v.  Sibley  County,  47  Minn. 
MX  50  N.  W.  237. 

Tlie  statut«  to  enable  owners  of 
inarjshc*  swept  by  the  tides  to  improve 
*  hem  and  assess  Uie  expense  on  the  land, 
niu?t  be  strictly  followed,  or  the  pro- 
it^  ingn  will  be  set  aside,  as,  for  in- 
stance, two  thirds  of  the  owners  being 
irqiiired  to  concur  previously,  not  only 
most  an  actual  agreement  have  been 
made  preliminary  to  acticm,  but  it  must 
liave  been  in  such  indisputable  form, 
.tnd  there  must  be  some  legal  evidence  of 
it<*  existence.  Sfa/e,  Ward^  Prosecutor, 
V.  Frank  d  O.  Creek  Co.  14  N.  J.  L.  301. 
'Andrevs  V.  People,  173  111.  123,  60 
V.  K.  335. 

A  special  assessment  for  the  construc- 
tion of  the  main  artery  of  a  sewer  sys- 
:«'m  of  a  particular  district  may  not  be 
Jt-Ti*^  and  collected  on  the  real  estate 
of  the  district  in  advance  of  its  comple- 
!i«>n,  when  the  ordinance  authorizing  it<< 
.-im^tnjction,  and  providing  for  the  as- 
-»^*nient  of  the  cost  thereof,  contem- 
plated a  completion  before  the  levy  was 
inade.  Sanborn  r.  Mason  City,  114 
Iowa.  189,  8H  N.  W.  286. 

So.  a  municipal  corporation  author- 
ized to  oont^truct  sewers  and  assess  the 
Irtti*  where  "the  work  is  to  be  done"  can- 
not first  construct  the  sewer  and  then 
«'«»llect  the  n8*»i««snient8.  Harper's  Ap- 
fM,l  100  Pa.  0.  1  Atl-  7Pl. 
A  municipal    corporation   cannot  di- 


vide the  levy  of  a  special  assessment  for 
the  construction  of  a  sewer  into  instal- 
ments, where  the  statute  under  whicli 
it  is  constructed  provides  for  the  levy 
and  collection  of  assessments  to  pay  for 
such  work  according  to  the  provisions 
of  a  general  law,  which  general  law  did 
not,  at  the  time  such  act  was  passe<l. 
provide  for  dividing  special  assessments 
into  instalments,  although  since  the 
passage  of  that  act  an  amendment  \m» 
been  made  to  the  general  law  authoriz- 
ing it.  Charleston  v.  Johnston,  170  111. 
336,  48  N.  E.  985. 

In  the  absence  of  any  statutory  direc- 
tion as  to  how  a  sewer  assessment  is  to 
be  made,  a  power  to  make  it  by  ordi- 
nance would  seem  to  be  inrident  to  a 
power  to  charge  the  cost  of  construction 
upon  abutting  property.  Krie  v.  Flint, 
8  Pa.  Co.  Ct.  482. 

But  dike  and  ditch  taxe^  levied  subse- 
quent to  the  adoption  of  a  state  Consti- 
tution by  districts  organized  prior 
tliereto  are  illegal  and  void  whin  rhe 
dike  and  ditch  laws  are  in  conflict  with 
provisions  of  the  Constitution,  as  the  ef- 
fect of  the  adoption  of  the  Constitution 
is  to  abrogate  and  annul  all  territorial 
laws  repugnant  thereto.  Pickering  v. 
Ball,  19  Wash.  185,  52  Pac.  1022. 

'Oicnera  of  Lands  v.  People,  113  111. 
296. 

*Hetley  v.  Boyer,  Cro.  Jac.  33G. 
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bv  llie  statute;'^  but  the  apportionment  must  be  made  by  the  body 
designated  by  the  statute,  and  the  power  cannot  be  redelegated  by  it.^ 
A  special  assessment  on  lands  for  tlie  cost  of  draining  a  designated 
district  in  which  such  lands  are  situated  is  void,  and  cannot  be  en- 
forced, where  such  assessment  was  made  by  a  body  corporate  created 
by  an  act  of  legislature  for  the  purpose  of  draining  the  district  there- 
by created,  with  power  to  assess  the  cost  thereof  upon  the  lands  bene- 
fited, three  of  its  officers  being  appointed  by  it  for  that  purpose, 
whose  power  to  make  the  assessment  is  absolute,  limited  only  by  their 
discretion,  and  without  giving  the  owners  of  land  a  hearing  or  an  ap- 
peal therefrom;  and  such  officers,  not  having  been  either  directly 
elected  by  the  people  to  be  taxed,  or  appointed  in  some  mode  to  which 
they  had  given  their  assent,  are  not  corporate  authorities,  who  are  the 
only  officers  to  whom  the  legislature  has  the  power,  under  the  Con- 
stitution, to  delegate  the  right  of  corporate  or  local  taxation.''^  In  Stale, 
New  Brunswick  Rubber  Co.,  Prosecutor,  v.  New  Brunswick  Street  & 
Sewer  Comrs,^  it  is  said  that  to  be  legal  and  effectual,  an  act  authom- 
ing  the  construction  of  a  sewer  should  go  beyond  a  mere  direction  to 
assess  the  cost,  or  a  part  of  it,  upon  the  lots  drained,  and  establish 
some  constitutional  rule  for  apportioning  the  burden,  designate  the 
property  out  of  which  the  tax  is  to  be  made,  and  fix  some  certain 
standard  of  assessment.  The  legislature  cannot  conunit  to  the  dis- 
cretion of  others  the  fixing  of  the  method;  and  when,  under  a  statut' 
deficient  in  these  respects,  the  sewer  commissioners  return  an  assess- 
ment as  in  their  judgment  just  and  equitable,  without  showing  that 
it  is  confined  to,  or  even  imposed  on,  the  property  drained  by  the 

•An  act  requiring  the  board  of  coun-  portion.  State,  Tims,  Prosecutor,  v. 
ty  commissioners  to  ascertain  the  ag-  Ne^cark,  25  N.  J.  L.  399. 
gregate  cost  of  a  drainage  ditch  and  ap-  One  not  a  resident  within  the  Umit^ 
portion  the  same  to  land  according  to  of  any  of  the  municipalities  which  em- 
benefit  received  is  not  invalid  on  the  brace  the  area  assessable  for  a  Kevi-er  is 
grround  that  it  fails  to  provide  for  an  not  disqualified  to  act  as  assessor  In- 
impartial  tribunal  to  determine  the  reason  of  owning  a  mortgage  on  Kome  of 
benefits  and  make  the  assessments,  the  land  included  in  the  sewer  district. 
State  ex  rel.  Latimer  v.  Henry,  28  State,  King,  Prosecutor,  v.  Reed,  43  X. 
Wash.  38,  68  Pac.  368.  J.  L.  186,  Afiirmed  in  48  N.  J.  L.  370,  .3 

To  sustain  an  assessment  for  sewer  Atl.  178. 
purposes  where  the  assessors  are  re-  A  direction  by  the  common  council 
quired  to  be  disinterested  freeholders,  that  a  sewer  assessment  be  levied  upon 
and  to  levy  the  assessment  on  the  o^vn-  land  within  a  designated  portion  of  the 
era  benefited  in  proportion,  as  nearly  as  city  is  not  addressed  to  the  assessors  in- 
may  be,  to  the  advantage  deemed  to  ae-  dividually,  and  may  be  carried  out  by 
crue  to  each,  it  is  essential  that  the  pro-  their  successors  in  office.  Hooker  v. 
ceedings  show  upon  their  face  that  the  Rochester,  30  N.  Y.  Supp.  297. 
assessors  possessed  the  requisite  qualifi-  *Dollar  Sav.  Dank  v.  Ridge,  62  Mo. 
cations,  and  that  their  report  show  not   App.  324. 

only  that  the  assessment  was  made  on       ''Oage  v.  Graham,  57  111.  144. 
the  owners  benefited^  but  in  what  pro-       *  38  N.  J.  L.  190,  20  Am.  Rep.  380. 
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sit'wer,  or  alluding  even  to  the  benefits  conferred,  without  any  intima- 
tion that  the  assessment  has  any  reference  to  benefits;  and  the  fact 
is  that  it  was  made  according  to  surface  area  of  the  proximate  lots, — 
the  assessment  is  invalid.^  Where  authority  is  given  to  assess  the 
{•ost  upon  any  person  or  persons  who  are,  in  the  opinion  of  the  com- 
missioners, benefited,  the  assessment  is  not  invalid  because  made 
against  one  only  of  two  joint  owners  of  the  property.^ ^  A  whole  lot 
may  be  assessed,  although  only  a  portion  of  it  will  be  benefited."  In 
t-ase  a  sewer  constructed  along  several  streets  is  a  unity,  the  assess- 
ment may  be  for  the  whole  work  under  one  proceeding.'^ 

Method  of  assessment, — 2?o  assessment  can  be  laid  upon  the  prop- 
erty unless  it  is  for  the  purpose  of  abating  a  nuisance,  in  the  ab.sence 
of  benefit  to  the  property.  But  the  actual  apportionment  of  the  t^x 
among  those  who  are  liable  for  it  may  be  made  in  several  different 
methods.  When  it  has  once  been  determined  that  land  will  be  suf- 
ficiently benefited  to  be  liable  to  an  assessment,  the  most  equitable 
rule  is  to  assess  each  tract  for  the  exact  amount  of  benefit  which  will 
result  to  it.  In  Blue  v.  W\'titz^^  it  is  said  that  the  correct  rule  to  ap- 
ply in  the  assessment  of  lands  for  artificial  drainage  is  to  assess  such 
lands  accortling  to  the  amount  of  waterfall  that  needs  artificial  drain- 
age so  as  to  render  it  suitable  for  the  purposes  to  which  it  may  reason- 
ably be  putj  and  not  by  simply  estimating  the  amount  of  its  waters 
-hed-  And  a  statute  or  constitution  may  provide  that  the  assessment 
^hali  be  according  to  benefit ;  and  in  such  cases  the  benefit  must  be  re- 
jrarded  in  levying  the  assessment.**  In  such  cases  it  is  indispensable 
that  every  fact  materially  affecting  the  extent  and  character  of  the 
work,  and  a  reasonable  estimate  of  the  cost,  should  be  before  the 
jury.**     The  entire  assessment  cannot  exceed  the  benefits  conferred 

*  In  Myme  states,  however,  the  manner  proportional   to   the   special   benefit  re- 

*»{  nuikinjs  a«>e«i9ment8  on  lands  benefited  ceived.     Hall   v.   Boston   Street    Comra. 

i«%  l^n  to  the  discretion  of  corporate  au-  177  Mass.  434,  69  N.  E.  68. 

thoHties  of  it  municipalitv.     Elkhart  v.  '""Badger  v.  Inlet  Drainage  Dist.    141 

ir.rirWn?,  121   Ind.  331,  22  N.  E.  342;  l".  5*0,  31  N.  E.  170. 

fiilmonf  V.  Heittig,  33  Kan.  150,  5  Pac.  ^^  provision  authorizing  the  assessing 

•m  of  railroad   companies    righta  of   ways 

'    -Tour  T.  Hartford,  28  Conn.  363.  »"^  ^r«P^«'  ?"^  providing  the  method  of 

n»^  U^i^an  U  1^   r  O   B   ^25  cla.«*sifying   them   in    proportion    to  the 

«5r.         ,,         I.'  V;  •          --    r  benefits  received  by  them,  which  is  sub- 

I  I^Tw  -Jio  *"''*'  '''  j*^*  ^"^  '•^''**^^  ^"  «^I^*''  *"^  ^*"^*»  P«>- 
1'  \  AL'-  o*  o^-*  ^o  TkT  w  JAQ  y'lA^f^  that  assessments  based  thereon, 
*•«  Ohio  St.  24i,  43  N.  E.  493.  ^jj^^  \e^\^^  are  likewise  subject  to  ap- 
*^Har^na  Tvp.  v.  helsey,  120  111.  482,  p^al  on  the  one  question  as  to  whether 

II  X.  K.  256.  such  tax  exceeds  the  benefits,  is  not  uii- 
A   Uw  authortjring  sewer  commission-   constitutional  and  void  as  violating  tlie 

•-n»  to  levy  upon  benefited  estates  a  "pro-  rule  that  special  assessments  shall  not 
portional  part  of  the  cost  thereof,  not  exceexi  the  benefits,  or  that  the  wliole 
exceeding,"  etc.,  must  be  taken  to  mean   costs  of  the  improvement  must  not  ex- 
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upon  the  whole  tract  assessed;^®  but  the  fact  that  the  actual  cost  ex- 
ceeds the  amount  estimated  will  not  defeat  the  assessment  if  it  is 
still  within  the  benefit  conferred.  ^^  In  estimating  the  benefit  every- 
thing may  be  taken  into  consideration  which  will  show  a  betterment 
of  the  property.^  ^  The  property  must  be  considered  in  its  true  char- 
acter, and  not  in  that  which  is  given  it  by  the  owner.^®  The  discretion 
of  the  commissioners  as  to  the  assessment  of  comer  lots  will  not  1x3 
interfered  with  in  the  absence  of  anything  to  show  that  it  was 
abused.^^     The  assessment  may  be  made  upon  the  value  of  the  land 


eeed  the  benefits.  Illinois  C.  R.  Co.  v. 
Kast  Lake  Fork  Special  Drainage  Dist. 
129  ni.  417,  21  N.  E.  925. 

In  laying  assessments  for  the  con- 
struction of  drainage  works  the  report 
of  the  engineer  or  surveyor  must  state 
with  particularity,  as  nearly  as  may  be 
in  his  opinion,  the  proportion  of  benefit 
to  be  derived  from  such  draina*?e  by 
every  road  and  lot  or  portion  of  lot,  not 
stating  a  lump  sum  for  roads  generally. 
Essex  County  v.  Rochester  Twp,  42  U. 
C.  Q.  B.  .523. 

"Under  a  constitution  which  requires 
that  taxes  shall  be  proportional  and  rec^- 
sonablc.  an  abutting  owner  cannot  be 
subjected  to  his  proper  proportion  of  a 
general  tax  for  a  sewer  improvement  and 
also  to  a  special  assessment  greater  in 
amount  than  the  benefit  that  he  receives. 
White  V.  Qove  (Mass.)  67  N.  E.  359. 

A  charter  provision  that  sewer  taxes 
shall  be  asses.sed  upon  the  property  spe- 
cially benefited  in  an  amount  equal  to 
the  contract  price  of  construction  is  not 
inconsistent  with  a  further  provision 
that  the  premises  specially  benefited  by 
the  improvement  shall  be  assessed  ac- 
cording to  the  benefits,  wliere  it  is  shown 
that  the  contract  price  does  not  exceed 
the  whole  amount  of  benefits  derived  by 
the  property  assessed.  Adams  v.  Bay 
City,  78  Mich.  211,  44  N.  W.  138. 

"  When  the  cost  of  a  sewer  draining  a 
district  lying  partly  in  three  towns  is 
apportioned  among  the  three,  and  the 
amount  apportioned  to  each  is  assessed 
upon  lands  within  that  town  embraced 
in  the  drainage  area,  if  the  lots  are  not 
assessed  more  than  the  value  of  their 
actual  benefits,  and  if  also  the  assess- 
ment is  not  improperly  distributed,  the 
fa  fit  that  the  estimated  cost  according 
to  the  drainage  aarea  proves  greatly  dis- 
proportionate to  the  actual  cost  accord- 
ing to  the  benefits  conferred,  which  is 
the  method  adopted  and  required  by 
statute  in  as^igning  to  each  town  the 
amount  it  is  to  pay,  is  a  ground  of  com- 


plaint, neither  of  the  town  itself  in  its 
corporate  capacity,  nor  of  the  landown 
ers  ji-^sessed.  State,  King,  Prosecutor, 
V.  lived.  43  N.  J.  L.  186,  AfBrmed  in  48 
X.  J.  L.  370,  5  Atl.  178. 

"I'pon  the  trial  of  an  appeal  by  the 
owner  of  land  from  an  assessment  levied 
thereon  by  drainage  oommissioners  for 
benefits  thereto  by  a  proposed  drainage, 
the  juiy  may  take  into  consideration  the 
benefit  the  owiier  may  derive  by  the 
drainage  of  a  slough  which  separates 
him  from  other  land  belonging  to  him. 
as  enabling  him  to  cross  at  any  point, 
and  obviating  the  necessity  of  building 
and  maintaining  a  bridge  over  the 
slough.  Spear  v.  Drainage  Comrs.  113 
111.  632. 

In  determining  whether  or  not  a  rail- 
road right  of  way  is  benefited  by  tiie 
drainage  in  a  drainage  district,  the  jury 
have  a  right  to  take  into  consideration 
the  fact  that  such  drainage  has  the  ef- 
fect to  reduce  the  volume  of  water  in  a 
natural  water  course  so  as  to  permit 
the  company  to  maintain  a  smaller 
bridge  and  opening  on  its  right  of  way 
across  the  same.  Drainage  Comrs,  v. 
niinois  C.  R,  Co.  158  111.  353,  41  N.  R 
1073. 

The  future  improvement  of  land  laid 
out  for  lots,  but  which  still  remains 
farminc;:  land  in  appearance,  may  be  ood- 
sidered  in  assessing  the  property  for  a 
trunk  sewer  by  which  it  is  benefited. 
McKrc  Jjand  i  Improv.  Co.  v.  Sicike- 
hard,  23  Misc.  21,  51  N.  Y.  Supp.  399: 
MrKre  Land  rf  Improv.  Co.  v.  WiUiams. 
63  App.  Div.  553,  71  N.  Y.  Supp.  1141. 

*•  l>ots  within  the  city  limits,  near  the 
compact  part  erf  the  city,  with  houses 
around  them,  though  not  in  their  imme- 
diate vicinity,  must,  for  purposes  of 
sewer  assessinent,  be  regarded  as  city 
lots,  and  not  as  agricultural  land>. 
Bishop  V.  Tripp,  15  R.  I.  466,  8  Atl.  692. 

^Cincinnati  v.  Weu:ell,  9  Ohio  Dec. 
Reprint.  677. 

In  assej^sing  a  corner  lot  which  abut.* 
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without  improvement^.**  The  report  of  the  engineer,  when  adopted 
by  the  county  board,  should  be  accepted  as  prima  facie  evidence  of 
benefits  conferred  f^  but  the  opinion  of  witnesses  may  be  taken  as  to 
the  amount  of  benefit  which  will  accrue.^^  The  fact  that,  in  making 
an  assessment  on  a  tract  of  land  for  the  construction  of  a  sewer,  the 
commissioners  designated  it  as  the  south  20  acres  in  the  subdivision 
of  a  certain  quarter  section,  does  not  imply  that  they  made  the  assess- 
ment at  a  certain  sum  per  acre  without  deducting  the  streets  laid  out 
therein;  but,  in  the  absence  of  anything  to  show  the  contrary,  it  will 
be  presumed  that  the  benefits  to  the  land  were  estimated  after  taking 
•^uch  streets  into  consideration  and  without  regard  to  the  exact  num- 
lier  of  acres  therein.**  A  statutory  provision  authorizing  the  appor- 
tionment of  a  drainage  tax  to  be  made  upon  the  per  cent  of  benefits  to 
accrue,  instead  of  in  dollars  and  cents,  is  not  unjust,  where  the  drain, 
is  conducive  and  necessary  to  public  health.** 

Area  or  frontage  assessment. — It  is  not  possible  in  all  cases  to 
make  the  assessment  exactly  according  to  benefits,  and,  as  has  been 
iseeUy  it  is  permissible,  where  all  the  land  within  the  area  which  will 
be  subject  to  the  tax  will  be  affected  in  substantially  the  same  way, 
to  levy  the  assessment  according  to  area  or  frontaga*®  The  question 
of  the  propriety  of  this  method  of  levying  the  assessment  arose  in  tho 
early  Case  of  the  Isle  of  Ely^^''  where  the  commissioners  of  sewers 
litiempted  to  cut  a  new  channel  for  a  river  and  assess  the  expense 
upon  several  towns  by  general  tax,  so  much  to  each  town  generally, 
and  it  was  resolved  that  none  could  be  taxed  towards  the  reparation 
of  sewers,  but  those  who  had  prejudice,  damage,  or  disadvantage  by 
the  nuisance  or  default,  and  who  might  have  benefit  and  profit  by  the 
reformation  or  removal  of  them,  and  that  the  assessment  ought  to 
have  these  qualities:  (1)  It  ought  to  be  according  to  the  quantity  of 

lenirthwi^e  on  a  sewer  improvement,  but  alone  without  buildings  must  be  base<l 

fronts  breadthwise  on  another  street  and  on  their  value  at  the  time  of  making 

not  on  the  impro^'cment,  the  lot  should  the  improvement;  and  an  ordinance  al- 

be  deemed   as  fronting  breadthwise   on  lowing  the  assessment  of  each  lot  at  the 

the   improvement,  ana  be  assessed   for  time  when  a  drain  therefrom  enters  the 

tbe  frontage  it  would  have  thereon  in  sewer  is  void  because  unreasonable  and 

*uch  case;  and  such  rule  is  not  affected  unequal.     Boston  v.  Shato,  1  Met.  130. 
bjr  A  statutory  provision  that  the  council       ''Dodge  County  v.  Acorn,  61  Neb.  376, 

may  exempt  from  assessment  such  por-  86  N.  W.  292. 

tion  of  the  frontage  of  comer  lots  as  to       ^Spear  v.   Drainage  Comrs,   113  111. 

it    may   seem   equitable.     Cincinnati   v.  632 ;  Yost  v.  Cofiroy,  02  Ind.  464,  41  Am. 

Honnigforl,  32  Ohio  L.  J.  32 ;  Blanchard  Rep.  156. 
▼.  Columbus,  8  Ohio  S.  k  C.  P.  Dec.  676.       ^De  Koven  v.  Ijoke  View,  120  111.  300, 

^Ronton  ▼.  Bhau:,  1  Met.  130;  Downer  21  N.  K.  813. 
▼.  JBosfOfi,  7  Cush«  277;  Wright  v.  Bob-       '^Brady  v.  Haytcard,  114  Midu  326,  72 

Um.  0  Ciiah.  233.  N.  W.  233. 

The  assessment  of  benefits  for  a  sewer       "  $  175,  ante, 
vbieh  is  based  on  the  value  of  the  land       *  10  Coke,  141. 
Vol.  IL— Watebs,  69. 
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the  lands^  tenements,  and  rents  of  the  rocjpective  owners  liable  there- 
for, and  by  the  number  of  acres  and  perches;  (2)  according  to  the 
rate  of  every  person's  portion,  tenure,  or  prolit,  or  the  quantity  of  the 
common  of  pasture,  of  fishing,  or  other  commodity;  and,  therefore, 
it  was  resolved  that  the  tax  generally  of  a  several  sum  in  gross  upon 
the  town  was  not  warranted.  But  this  method  of  taxation  cannot  be 
employed  in  such  a  manner  as  to  require  the  determination  of  benefit 
to  every  acre  assessed.^^  When  sewer  assessments  are  made  aooordin<^ 
to  the  foot-front  rule,  abutting  property  cannot  be  assessed  for  a 
greater  portion  of  the  cost  of  the  sewer  than  its  frontage  upon  the 
improvement  bears  to  the  total  frontage  of  the  lots  of  private  owners 
thereon.^"  The  determination  to  assess  according  to  the  area  or  front- 
age method  may  result  in  such  disproportion  as  to  be  void;  but  it 
is  only  when  that  method  is  likely  to  result  in  disproportionate  or 
unreasonable  taxation  that  the  court  will  interfere.^^ 

230.  Apportionment  and  equalization. —  As  stated  in  the  preceding 
section,  the  cost  of  the  assessment  should  be  apportioned  among  those 
liable  to  pay  it  as  nearly  as  possible  according  to  the  benefit  actually 
conferred.  Every  owner  of  land  in  a  drainage  district  has  an  inter- 
est in  the  classification  of  such  land,  which  interest  is  recoguized  by 
the  drainage  laws  in  giving  such  owners  the  right  to  notice  of  the  time 
when  and  the  place  where  the  commissioners  will  meet  to  hear  ob 
jections  thereto,  and  in  giving  them  the  right  to  appeal  from  the  de- 
cision of  such  commissioners;  and,  in  making  assessments,  the  com- 
missioners must  have  regard  to  such  classification,  and  have  no  power^ 
on  the  ground  that  it  will  not  be  benefited  thereby,  to  credit  certain 
land  with  the  full  amount  levied  against  it,  thus  in  effect  releasing  it 
from  any  assessment ;  and  a  levy  so  made  will  render  the  whole  assess- 
ment void.^  Where  a  drainage  work  initiated  in  a  higher  municipal- 
ity obtains  an  outlet  in  a  lower  municipality,  the  assess- 
ment   for    "outlet    liability,"    provided    for    by    statute,    is    lim- 

'^Commissionerfi    of  Bevoers    y.    'Sew-  not  invalidate  the  assessment  if  the  es- 

hurg.  3  Keble,  827.  tate  was  assessed  no  more  than  its  just 

^Scranton  v.  Beckett^  17    Pa.    Super,  proportion    of   the   expenses.     Keith    ▼. 

Ct  29(5.  Boston,  120  Mass.  108. 

■•  In  White  v.  Qove  ( Mass. )  67  N.  E.       This  assessment  of  lots  for  the  cost  of 

359|  it  is  said  the  assessment  in  Weed  v.  a   sewer   according   to   the   number   of 

Boston  and  Dewter  v.  Boston    was    set  square  feet  in  each  lot,  under  a  statnie 

5i8ide  on  the  ground  that  the  metliod  was  providing  for  the  pa3rment  of  the  oost 

not  a  proportional  or  reasonable  way  of  of  sewers  according  to  a  front-foot  role. 

determining  benefits  from  the  construe-  is  a  harmless  error  when  the  lots  are  all 

tion  of  a  sewer  to    be    built    through  the  same  length.     Minneapolis  di  St,  L. 

streets  or  private  lands  in  all  parts  of  R.   Co,  v.   Lindquist  (Iowa)  93    N.   W. 

Boston.  103. 

An    overestimate   in   the   number    of       ^People  ex  reU  Davidson  v.  Oole,  128 

square  feet  in  the  estate  of  a  person  as-  111.  158,  21  N.  £.  6. 
sessed  for  construction  of  a  sewer  does 
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itod  to  the  cost  of  the  work  at  such  outlet*     In  determining  the 
rdative  portions  which  several  towns  benefited  by  a  drainage  system 
ehoald  oontribute,  the  value  of  all  the  property  in  them,  personal  as 
well  as  real,  may  be  taken  into  consideration.^     If  apportionment  is 
not  made  as  required  by  statute,  the  assessment  cannot  be  enforced.^ 
After  a  sewer  assessment  apportioned  equally  between  the  city  and 
the  proper^  benefited  has  been  declared  invalid,  a  second  assessment^ 
which  imposes  two  thirds  of  the  cost  of  improvement  upon  the  prop- 
erty benefited,  with  a  proviso  that  property  owners  who  have  paid  the 
{ormer  assessment  shall  be  exempt  from  further  demand,  constitutes 
an  unlawful  discrimination  between  the  pro|)erty  of  persons  taxed,. 
and  cannot  be  sustained.'     The  duty  of  carrying  out  the  apportion- 
ment may  be  delegated  by  local  officers  having  charge  of  the  improve- 
menL*     The  mere  fact  that  the  assessors  neglected  to  state  that  they 
made  the  assessment  in  proportion  to  benefits  will  not  invalidate  the 
proceeding  if  they  in  fact  did  so.*^    The  apportionment  cannot  be  at- 
tacked for  apparent  inequity  in  isolated  cases,*     A  sewer-assessment 
list  will  be  returned  to  the  board  of  assessors  for  reapportionment 
when  the  statute  requires  it  to  be  imposed  in  proportion  to  the  ad- 
vantage which  each  owner  shall  be  deemed  to  acquire,  where  the  peti- 


*8mtherimmd  Innea  Co,  ▼.  Romney  Twp. 
30  Ctai.  &  C.  495. 

'«e  Kim^man,  170  Mass.  Ill,  48  N.  E. 
1075. 

WkcB  part  of  an  assessment  for  a 
sever  located  in  three  towns  has  been 
properlj  apportioned  to  one  of  them,  the 
fact  that  such  portion  has  been  improp- 
«*rl7  aropssed  and  distributed  among  the 
iadiTidital  landowners  in  such  town  does 
iMt  afleet  the  validity  of  the  total  as- 
1 1  wiini  III  on  the  town«  provided  the 
town  was  benefited  upon  the  entire  tract 
wftfcin  its  limits.  Htnie,  King^  Prose- 
rutor,  ▼.  K€ed,  43  N.  J.  L.  186,  Affirmed 
in  48  N.  J.  L.  370,  6  Atl.  178. 

*Bagart  t.  Castor,  87  Ind.  244. 

•White  ▼.  fiaginatc,  67  Biidi.  33,  34  N. 
W.  255. 

•W^uren  t.  Cfrand  Haven,  30  Mieh.  24. 

A  provision  in  a  drainage  law  requir- 
ing tbe  county  court,  after  a  drainage 
district  has  been  formed  and  the  oom- 
BUsaionerB  have  found  tbe  sum  necessary 
to  be  raised  by  special  assessment  to  per- 
fem  the  proposed  drainage,  to  call  a 
jmy  to  apportion  the  tax  according  as 
tbe  property  may  be  severally  benefited, 
does  not  make  such  law  unconstitutional 
aa  vicrfating  a  constitutional  clause  re- 
foiring  the  special  assessments  to  be 
'    '   ~  by  the  eonunissioners,  or  corpo- 


rate authorities;  since  the  jury  have 
nothing  to  do  with  fixing  the  aggr^^ate 
sum  to  be  raised,  and  therefore  cannot 
be  said  to  levy  the  assessment.  Huston 
V.  Clark,  112  111.  346. 

^State,  Brition,  Proseouior,  v.  Blake, 
36  N.  J.  li.  208. 

Tlie  tax  roll  of  a  sewer  assessment  re- 
quired by  charter  to  be  assessed  accord- 
ing to  the  benefits  derived  from  the  im- 
provement mast  show  expressly  that  the 
assessment  was  made  on  that  basis ;  and 
it  should  also  appear  that  the  benefits 
to  the  whole  property  included  in  the 
taxing  district  will  equal  the  whole  co«t 
of  the  proposed  work.  Adams  v.  Bay 
City,  78  Mich.  211,  44  N.  W.  138. 

A  sewer  assessment  required  by  char-^ 
ter  to  be  levied  upon  property,  the  value 
of  which  is  incre-a.«ed  by  the  improve- 
ment, and  which  the  resolution  of  Xhe- 
council  directs  to  be  assessed  against  the 
premises  improved  thereby,  is  void  where 
the  certificate  attached  U>  the  assess- 
ment roll  merely  shows  that  the  assess- 
ment was  made  pursuant  to  the  resolu- 
tion of  the  council,  which  may  mean  no 
more  than  in  obedience  to  its  command. 
Warren  v.  Grand  Haven,  30  Mich.  24. 

"rthaoa  V.  Babcock,  72  App.  Div.  260^, 
76  N.  Y.  Supp.  49. 
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doner's  assessment  is  nine  times  greater  than  that  of  adjoining  prop- 
erty similarly  situated  and  even  more  valuable.*^ 

231.  What  may  be  included  in  assessment. —  Nothing  more  than  tlie 
actual  cost  of  the  improvement  may  be  assessed  upon  benefited  prop- 
erty ;*  but  the  cost  of  the  improvement  may  include  all  that  is  neces- 
sary to  render  it  available.-  And  the  size  of  the  improvement  need 
not  be  limited  to  the  actual  present  needs  of  the  district*^  The  par- 
ticidar  thing  however^  which  is  sought  to  be  included  in  the  assess- 
ment must  have  been  a  part  of  the  improvement  as  authorized  by  the 


•/?«  Munn,  49  App.  Div.  232,  63  N.  Y. 
Supp.  22. 

'He  Fifth  Ave.  Sewer,  3  Pittsb.  278,  4 
Brewst  (Pa.)  364;  Butherla/nd  Innes 
Co.  V.  Romney  Twp,  30  Can.  S.  C.  496; 
Winkelmann  v.  Moredock  d  I.  L.  Drain- 
age Diat.  170  111.  37,  48  N.  E.  716. 

An  act  authorizing  and  directing  the 
trustees  of  a  designated  reclamation  dis- 
trict to  make  up  a  sworn  statement  in 
detail  of  the  total  cost  and  incidental 
expenses  of  the  work  of  reclamation 
therein,  ''based  upon  the  books  and 
vouchers  thereof,"  and  to  "report"  the 
same  tn  tlie  board  of  supervisors ;  where- 
upon such  board  must  appoint  commis- 
sioners to  value  and  assess  on  the  lands 
of  the  district  "the  whole  amount  so  re- 
ported" in  proportion  to  benefits  result- 
ing or  to  result  therefrom, — ^is  uncon- 
stitutional as  an  attempt  by  the  legisla- 
ture to  levy  an  assessment  upon  the 
lands  of  tlie  district,  the  amount  being 
the  sum  total  shown  by  the  books  and 
vouchers,  without  reference  to  the  na- 
ture or  character  of  the  charges  in  the 
books,  calling  for  and  admitting  of  no 
question  as  to  the  correctness  of  such 
books  and  vouchers  or  charges,  and  ir- 
respective of  any  question  as  to  whether 
the  law  authorizing  and  providing  for 
the  work  has  been  complied  with.  Peo- 
ple V.  Houston,  64  Cal.  636. 

Under  a  power  "to  assess  the  cost  and 
expense  of  constructing  a  sewer  upon 
benefited  property,"  the  expenses  of 
making  the  assessment  cannot  be  in- 
cluded in  the  assessment,  as  the  lan- 
g^iage  of  the  Constitution  is  too  uncer- 
tain to  warrant  an  additional  burden 
on  private  property.  Barrishurg  City  v. 
Ehy,  16  Pa.  Co,  Ct.  124. 

But  in  Michigan  it  was  held  that  a 
sewer  assessment  is  not  invalid  because 
the  wnrrant  attached  to  the  tax  roll  per- 
mits the  collector  to  add  2  per  cent  for 
his  fees.  Warren  v.  Orand  Haven,  30 
Mich.  24. 


'The  cost  of  an  entire  efystem  of  sew- 
erage including  an  outlet  constructed 
outside  the  limits  of  a  town,  also  a  sum 
of  money  paid  for  a  right  of  flowage 
through  another  sewer  outside  the  lim- 
its, may  all  be  assessed  upon  land  with- 
in the  town  according  to  benefits  re- 
ceived. Butler  V.  Montclair,  fll  N.  J.  L. 
426,  61  Atl.  494. 

An  assessment  on  land  in  a  reclama 
tion  district  is  not  invalid  because  it 
includcsi  a  sum  for  the  purpose  of  erect- 
ing a  pump  and  maintaining  iL  Swamp 
Land  Dist.  A'o.  150  v.  Silver,  98  Cal.  51, 
32  Pac  86G. 

Where  a  street  has  been  paved  at  the 
expense  of  the  abutting  owner,  and  the 
pavement  is  torn  up  for  the  construc- 
tion of  a  sewer,  it  cannot  be  repaved  at 
the  expense  of  the  abutting  owner,  but 
must  be  restored  by  the  city,  and  the 
expense  must  be  accounted  bs  part  of 
the  work  of  constructing  the  sewer. 
Burlington  v.  Palmer,  67  Iowa,  681,  25 
N.  W.  877. 

A  municipality  in  grading  a  street 
may  impose  upon  the  adjoining  land  the 
cost  of  constructing  temporary  culverts 
for  the  purpose  of  protecting  the  work 
done  from  surface  waters,  under  its  char- 
ter providing  for  the  gprading  of  streets 
and  assessing  the  cost  oo  adjoining  prop- 
erty, and,  in  a  subsequent  section,  au- 
thorizing the  city  to  construct  such  tem- 
porary culverts  without  providing  for 
the  manner  of  paying  the  cost.  Bussell 
y.  Adkina,  24  M^.  App.  606. 

•The  mere  fact  that  a  ch^irter  pro- 
vision authori^inj?  the  construction  of  a 
district  sewer  of  dimensions  larger  than 
necesisary  for  the  drainage  of  the  district 
so  th'^t  other  districts  may  drain  into 
it,  and  compelling  the  district  to  pny  the 
additional  cost  of  such  increased  dimen- 
sions, is  oppressive  or  unequal  in  its 
operation,  does  not  render  it  void.  Kan- 
80*  City  use  of  Adkina  v.  Richardt,  34 
Mo.  App.  621. 
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sial\ite  OT  OTdiiiance  •/  and  no  assessment  can  be  made  for  expenses 
\v\\\cli  the  conunissioners  had  no  right  to  incur,  or  to  repay  borrowed 
money  if  tbey  had  no  right  to  borrow  it* 

232.  nights  of  taxpayer. —  Most  of  the  requirements  of  the  statute 
with  r^ard  to  notice  of  mtcnded  improvements  and  the  filing  of  the 
plans  and  specifications,  and  providing  for  a  hearing,  are  for  the 
benefit  of  those  who  are  to  be  assessed  for  the  expense  of  the  improve- 
ment. To  make  the  assessment  valid,  these  requirements  must  be 
complied  with.  But  a  property  owner  is  not  entitled  to  be  given  a 
hearing  upon  the  question  whether  or  not  the  improvement  should  be 
made.  In  many  instances  the  public  good  requires  it  to  be  made,  and 
the  individual  cannot  be  permitted  to  defeat  the  proceeding.  Assess- 
ments for  local  purposes,  such  as  a  drainage  system,  charged  upon  the 
j'roperty  benefited  in  proportion  to  the  benefit  received,  are  not  taxes 
\ritliin  a  county  government  act  provicling  that  no  tax  shall  be  levied 
upon  any  district  imtil  the*  proposition  to  levy  the  same  has  been  sub- 
mitted to  the  qualified  electors.^  But  upon  the  question  whether  or 
not  particular  property  shall  be  subject  to  assessment  its  owner  is  en- 
ritled  to  a  hearing.  There  certainly  can  be  no  power  in  the  govern- 
ment to  charge  particular  land  with  the  expense  of  a  drain  which 
is  entirely  for  the  benefit  of  the  public  or  of  other  private  property. 
While  the  taxing  power  is  not  subject  to  many  of  the  constitutional 
restrictions,  yet  it  must  be  exercised  along  well-established  lines.  The 
taxpayer  should  be  given  an  opportunity  to  show  that  the  tax  should 
not  be  placed  upon  his  property,  or  that  it  is  invalid,  or  that  the 
amount  is  excessive.^  The  constitutional  requirement  of  d\w  pn>- 
oesB  of  law  is  satisfied  if  there  is  an  opportunity  for  such  lir^aring 
at  any  time  before  the  tax  is  actually  enforced.*    The  taxpayt  r  h  en- 

*  A  municipal  corporation  has  no  right  ^Winkelman  v.  Moredock  d  I,  L, 
»•  chaise  the  co«t  of  constructing  flush  Drainage  Dist,  170  111.  37,  48  N.  E.  716* 
'anlui  at  the  dead  endn  of  a  sewer  to  ^Holley  v.  Orange  Countif^  lOfi  CaJ* 
1  h<>  fund  ooUected  by  Hpecial  aAsessments   420,  39  Pac.  790. 

N«r  the  oooRtruction  of  such  sewer,  un-        "Thomas  v.  Oain^  35  Mich.  155,  24  Am. 
•ier  an  ordioancp  which  does  not  provide   Rep.  635. 
for  the  eonstruction  of  such  flusli  tanks,        But  a  property  owner  whose  hinda  are 
Although  the  aame  are  necessarily  ben-    not  traversed  by  a  proposed  drsiiii,  but  I 

»*^ciaJ  for  the  perfect  working  of  the  who  is  within  the  assessment  district^ 
*\T*t«Qn.  People  ex  rel,  AtK'ornack  v.  is  not  entitled  to  be  heard  ;i|>oii  the 
itrWethy,  177  111.  334,  52  N.  E.  479.         question  of  the  public  necessil)   for  the 

But  vrhen  drainage  commissioners  ad-  drain,  where  by  statute  the  dki-niiinn.- 
^'anee  funds  for  an  improvement,  and  tion  of  the  drain  commissionfr  is  mn- 
therehy  acquire  a  oonscionable,  if  not  elusive  except  in  condemnation  priu'eptj- 
legal,  right  to  repayment,  equity  will  inga.  Roberta  v.  Smithy  115  Mich.  6, 
reen^ize  their  right  to  be  subrogated,  72  N.  W.  1091. 
md  will  enforce  an  assessment  therefor  See  also  the  succeeding  section. 
rn  the  benefited  premises.  Allen  y.  Will-  ^Hagar  v.  Rcchtmation  Dist.  \o.  JOg, 
wi«ii,  33  N,  J.  tq.  584.  Ill  U.  S.  701.  28  L.  od.  569,  4  Sup.  Ct 
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titled  to  the  benefit  of  any  safeguards  established  by  statute  against 
extravagance  or  other  waste  of  his  money.  And  he  is  also  entitled  to 
the  benefit  of  any  statutory  limitation  of  the  amount  of  assessment.^ 
He  is  not  entitled  to  have  the  amount  of  his  assessment  fixed  by  a 
jury.  The  assessment  is  a  species  of  taxation,  and  is  not  within  the 
constitutional  provisions  guaranteeing  a  jury  trial.*^  One  not  denied 
a  jury,  and  whose  personal  property  was  not  distrained,  cannot  ques- 
tion the  constitutionality  of  a  drainage  act  because  it  provides  for 
issues  of  fact  to  be  tried  by  the  court  without  a  jury,  and  authorizes 
the  conunissioners  of  drainage  to  sell  personal  property  for  the  pay- 
ment of  any  assessment  of  benefits  for  the  construction  of  a  ditch,  the 
same  as  a  county  treasurer  is  empowered  to  do.* 

2S2a.  Bight  to  notice. —  In  the  absence  of  statutory  requirements,  a 
taxpayer  is  not  entitled  to  notice  of  an  intent  to  make  the  im- 
provement^ or  of  any  of  the  preliminary  proceedings  for  tlie  lay- 
ing out  of  the  drain,  the  organization  of  the  district,  or  the  de- 
termination of  the  area  which  shall  be  subjected  to  taxation;' 
but,  if  the  statute  requires  notice  to  be  given  of  such  preliminary  mat- 


Rep.  663;  Davidson  ▼.  Ifeto  Orleans,  96 
U.  S.  97,  24  L.  ed.  61G;  Owners  of  Lands 
▼.  People,  113  111.  296. 

HJonner  v.  CiaiGinnati,  11  Ohio  C.  C. 
336;  Toledo  use  of  Ouies  t.  Lake  Shore 
d  M.  8.  R.  Co,  4  Ohio  C.  C.  113. 

Making  a  statutory  provision  limits 
ing  assessments  for  sewers  to  one  fourth 
the  value  of  the  property  assessed  ap- 
plicable  only  in  cities  of  a  certain  class 
does  not  render  the  statute  obnoxious  to 
a  constitutional  provision  requiring  all 
laws  of  a  general  nature  to  have  uni- 
form operation  throughout  the  state. 
Cincinnati  v.  Connor,  66  Ohio  St.  92, 
44  N.  E.  682. 

'Bishop  V.  THpp,  15  R.  I.  466,  8  Atl. 
692,  16  R.  L  198,  14  Atl.  79;  Briggs  v. 
Onion  Drainage  Dist.  No.  1,  140  111.  63, 
29  N.  E.  721. 

Even  the  issues  formed  in  an  action 
to  enforce  by  foreclosure  the  lien  of  an 
assessment  on  lands  for  the  construction 
of  a  ditch,  being  in  the  nature  of  an 
equitable  suit,  are  triable  by  the  court, 
and  not  by  a  jury.  iMverty  v.  State, 
109  Ind.  217,  9  N.  E.  774. 

But  the  owner  of  land,  on  appeal  to 
the  county  court  from  an  assessment  by 
coramisMJoners  of  a  drainage  district  un- 
der a  clause  in  the  drainage  act  allowing 
such  appeal  upon  the  sole  ground  that 
such  tax  is  a  greater  amount  than  the 
benefits  to  accrue  to  the  land  by  the 
proposed  drainage,  is  entitled  to  a  jury 


if  he  demands  one,  such  act  evidently 
embracing  a  jury  trial;  and  the  iaaue* 
being  one  of  fact  as  to  whether  or  not 
the  land  is  benefited,  and,  if  so,  the 
amount,  is  one  properly  within  the  prov- 
ince of  a  jury.  Masoall  y.  DroM^age 
Dist.  122  111.  620.  14  N.  E.  47. 

•  Scott  v.  Brackett,  89  Ind.  41S. 

^Paulsen  v.  Portland,  149  U.  S.  SO, 
37  L.  ed.  637,  13  Sup.  Ct.  Rep.  750; 
Work^  V.  Lockport,  28  Hun,  9;  Wood- 
house  V.  Burlington,  47  Vt.  300. 

Failure  to  provide  a  landowner  whose 
property  is  not  traversed  by  a  drain,  but 
lies  within  the  assessment  district^  an 
opportimity  to  contest  the  public  neces- 
sity for  the  drain,  as  to  which  question 
the  determination  of  the  drain  commis- 
sioner is  conclusive  by  statute,  in  the 
absence  of  condemnation  proceedings, 
does  not  constitute  a  taking  of  his  prop- 
erty ^vithout  due  process  of  law,  where 
the  statute  provides  for  notice  of  the  as- 
sessment, and  gives  him  an  opportunity 
to  be  heard  thereon.  Roberts  v.  Smith, 
115  Mich.  6,  72  N.  W.  1091. 

The  advei-tisement  of  a  plan  of  sew- 
erage as  required  by  the  Ohio  statutes 
is  not  a  jurisdictional  fact,  and  assess- 
ments on  property  on  a  street  omitted 
from  such  advertisement  are  not  inval- 
idated thereby,  where  such  street  ap- 
peared in  all  subsequent  resolutions, 
ordinances,  and  advertisements.  On- 
cinnati  v.  Honnigfort,  32  Ohio  L.  J.  32. 
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ten,  no  valid  proco<»dings  can  be  had  until  the  statute  is  complied 
with.  The  right  to  levy  a  tax  depends  upon  the  ponnission  granted  by 
the  statute,  and  all  conditions  imposed  by  the  statute  must  be  met  to 
permit  the  improvement  to  proceed.*  If  the  assessment  is  to  be  made 
according  to  benefit,  or  there  is  no  discretion  as  to  the  amounts  which 
•shall  be  levied  on  the  property,  the  owner  is  entitled  to  notice  of  the 
time  of  making  the  apportionment^  and  to  an  opportunity  to  be 
present  and  be  heard.^  And,  if  the  assessment  is  against  the  land- 
owner personally,  he  is  entitled  to  notice  before  he  can  be  charged.* 
If,  however,  the  assessment  is  to  be  made  by  a  uniform  rule,  as  by  the 
area  or  the  frontage,  so  that  there  is  no  discretion  as  to  its  amount^ 
the  rule  requiring  notice  does  not  apply.^  As  said  in  English  v.  Wil- 
mingion,^  since,  the  amount  of  the  assessment  being  a  mere  mathe- 
matical calculation  with  no  question  of  value  or  matter  of  judgment 
involved,  an  opportxmity  for  a  hearing  would  be  useless  and  futile, — 
ospeeially  as  such  oi^iiers  could  at  the  proper  time  contest  the  con- 
^titDtionality  of  the  act,  and  institute  proceedings  for  the  correction 
of  injustice,  fraud,  or  error  in  making  the  required  mathematical  cal- 
cnlatiims.     So,  if  the  assessment  is  to  be  proportional  throughout  the 

*Fajf9<m  ▼.  People,  175  Dl.  267,  51  N.  that  notice  f^hall  be  given  to  sacfa  own- 

S.  588:  Atlanta  ▼.  Gabbett,  93  Ga.  266,  ere.     Ymtng  ▼.  Wells,  97  Ind.  410. 

20  8.  E.  306.  A  tax  deed  i^ued  on  a  .sale  for  drain 

A  Imadowner  may,  in  a  proceeding  for  taxes  will  be  set  aside  as  a  cloud  on 

jsdgMMBt  against  his  land  for  a  delin-  title,  where  it  does  not  appear  that  anj 

qatmt  tax,  contest  the  fact  of  the  juris-  notice  vms  given  of  the  aftseitsment.  or 

dietMMi  of   the  court  in    including    his  any  opportunity  afforded  to  review  the 

* — ^  within  the  district  when  originally  proceeding)*,   or   that   the   commissioner 

1,  where  that  court  had  no  ju-  examined  the  lands  or  obtained  a  release 

I  of  the  person  of  such  owner  by  of  the  right  of  way,  or  called  a  jury  in 

of  the  failure  to  8er>-e  him  with  the  proceeding;  and  it  does  not  app<^r 

t^  fltaiotory  notice  of  the  organization  that  any  apportionment  of  the  cos U  n nil 

of  t^  district.     Paytan  t.  People,  175  expen.sps  was  made.    Pieotter  v.  Whni^r^^ 

m.  267,  51  N.  E.  5S8.  80  Mich.  257.  45  N.  W.  81. 

^Bro^emcr  x,  KeUey,  106  Ind.  .504,  7  *MUler  v.  (hnham,  17  Ohio  St.  1    I>U* 

S.  E.  569:  Cook  v.  Corrrt.  71  Mich.  249,  tingtii>»lied  in  Baltimore  d  O.  d  (\  R  r^^ 

9   N.   W.   47 :    McKrrKport   v.   Durvihec,  r.  Wagnvr,  43  Ohio  St.  75.  1  X-  E.  U I 

i9  nttsb.  L.  J.  .V.  S.  88.  *nf:fnan  v.  Allen.   1.56  Mo.   o.-M.  5T  Si. 

Ab  asaes^nient  on  tovkuship  highways  W.  550,  .AfTirmed   in   181    T.  S.  402.   15 

for   benefit*   conferred  by  the  construe-  L.  ed.  922,  21  Sup.  Ct.  Rep.  645;  Ctrr^ 

J  km  of  a  ditch  cannot  be  enforced  where  Innd  v.  Tripp,  13  R.  I.  .50, 

<MSt2fter  the  petition  for.  nor  the  notice  The   provi«»ion   of   the     rnit(*d    S\  tTf^ 

W,  the  eetablisbment  of  the  ditch  men-  Constitution    forbidding     ihc    tjikir)^*^   *4 

tioBed    or   contained     the   name    of   the  property  without  due  proci'^.'^  of  1 1  >•    «• 

tow— liip  or  it«  officer^,  and  the  only  no-  not  violated  by  re^i^on  of  failure  tn  ri** 

tifle  tlwy  had  of  the  aAnc^^^ment  was  the  tify   a    ta.\payer   of    Uif   apfiortiofiri»<^it 

recording  in   that   county  of  a  copy  of  of  a  sewerage  tax  a<«.««eH..«Hl  art^rirdin::  t«i 

tW  iiSffewmcnt.  when»  the  drainage  law  area.  »vhich  would  !¥»  a  mfre  math>-i^<ii- 

vsder  which   the  ditch   was  e^^tablinhed  iral  calculation.  wh^*rp  noti^v  i^  pr«r»M«4 

rpqnirw*  either  the-  lands  affectpd  to  be  for  a*  to  the  making  ;»n«I    p*>rtorin  . —i^ 

described  in  the   petition,  or  th<*  namc^  of  thp  sewer  oontrart.     (Jtlhtf,-  y    /*.  h. 

oi   their  ownen^  to  U*  gin-n  and  a  like  r*  r.  21   Ft-d.  8J2. 

4es«riptioa  ia   tke  notice,  and  provides  *2  3(arv.  (Del. »  f».l,  Zl  At  I.  15S 
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district,  the  individual  is  not  entitled  to  noticed  A  statute  which 
authorizes  an  assessment  based  on  benefits,  without  any  provision 
for  notice  to  the  taxpayer,  is  either  unconstitutional,®  or  it  will  be 
held  that  notice  must  be  given  notw^ithstanding  it  is  not  provided  for 
by  any  statute.®  But  failure  of  the  statute  to  provide  for  notice  does 
not  aJSFect  the  validity  of  the  proceedings  if  the  assessment  cannot  be 
enforced  without  report  to  the  courts,  where  the  validity  of  the  assess- 
ment may  be  contested.^®  If  the  taxpayer  has  one  notice  of  the  pro- 
ceedings, that  is  sufficient,  since  he  is  bound  to  take  notice  of  the 
subsequent  steps.^^  A  mere  mistake  in.  serving  notice  on  the  holder 
of  the  record  title  will  not  defeat  the  assessment  against  the  true 
owner  unless  he  was  misled  thereby.*^  And  one  taxpayer  cannot  take 
advantage  of  failure  to  serve  notice  on  others.^  ^  If  the  statute  pre- 
scribes the  kind  of  notice  to  be  given,  the  statutory  requirements  must 
be  followed,  and,  in  the  absence  of  statutory  requirements,  any  notice 
is  sufficient  which  will  advise  the  taxpayer  that  his  property  is  likely 
to  be  subject  to  an  asbossment**  In  the  establishment  of  a  drainage 
district,  tlie  matter  as  to  which  the  property  owner  is  entitled  to  notice 
is  that  his  land  is  included  within  the  body  or  district  of  land  that  is 
to  be  subject  to  general  assessment  for  such  improvement;  and  there- 

^ Allen  V.  Charleatowfif  111  Mass.  123.   the     amount     assessed     against    them. 

An  assessment  for  the  cscpense  of  con-  Kizer  v.  Winchester^  141  Ind.  694,  40 
structing  a  sewer  is  not  invalid  because   N.  E.  265. 

of  omission  to  give  to  the  owner  of  the       ^^People  ex  rel.   Barber  v.   Chapman, 
lots  assessed  a  personal  notice  that  an    127  111.  387,  19  N.  E.  872. 
assessment  is  to    he    imposed.     Re  De       "Carr  v.  State,  103  Ind.  548,  3  X.  E. 
Peyster,  80  N.  Y.  665.  375. 

•/te  Lent,  47  App.  Div.  349,  62  N.  Y.        '^OHmes  v.  Coe,  102  Ind.  406,  I  N.  E. 
Supp.  227;  Dietz  v.  Neenah,    91    Wis.   736. 
422,  64  N.  W.  299.  ^^Qilmore  v.   Hentig,  33  Kan.   156,  5 

•Oilmore  v.  Hentig,  33  Kan.  156,  5  Pac.  781;  Auburn  v.  Paul,  84  Me.  212, 
Pac  781.  24  Atl.  817. 

^Reclamation  Diet.  No.  lOS  v.  Evans,  Under  a  charter  provision  requiring 
61  Cal.  104;  Reclamation  Dist.  No,  S  v.  the  assessors  to  give  notice  of  the  filing 
Ooldman,  65  Cal.  635,  4  Pac.  676;  Re-  of  their  report  and  to  fix  a  grievance 
clamation  Dist,  No.  108  v.  Uagar,  66  day,  a  notice  that  the  assessors  had  as- 
Cal.  54,  4  Pac  945.  sessed  the  expense  of  extending  a  sewer. 

So  a  statute  authorizing  municipal  had  made  a  report  in  writing,  and  had 
corpoiiU^ions  to  levy  assessments  for  the  deposited  the  same  with  the  clerk,  and 
construction  of  sewers  is  not  unconsti-  which  states  the  time  and  place  where 
tutional  as  failing  to  provide  notice  to  the  parties  can  be  heard,  Buf!ioiei»tJy 
landowners,  and  giving  them  no  oppor-  complies  with  the  charter.  Bell  v.  Yon- 
tunity  to  test  the  validity  of  the  pro-  leers,  78  Hun,  196.  28  N.  Y.  Supp.  947. 
ceedings,  where  it  provides  for  notice  to  An  ordinance  requiring  notice  of  the 
be  given  by  the  town  treasurer  that  the  intended  construction  of  a  sewer  to  be 
benefits  assessed  are  in  his  hands  for  given  to  the  owner  of  land  assessed 
collection  and  for  the  enforcement  of  therefor  by  personal  service,  or  by  leav- 
the  lien  created  by  such  assessment  in  ing  the  same  at  his  place  of  residence, 
a  court  of  ecrmpe'tent  jurisdiction,  at-  is  not  complied  with  by  leaving  the  no- 
tliough  it  limitK  the  owners'  defense  to  tice  on  the  desk  at  his  place  of  business 
proof  that  the  ansessnient  has  been  paid,  during  his  absence.  Mills  v.  Detroit, 
and  that  his  lands  arc  not  benefited  to    05  ^lich.  422,  54  X.  W.  897. 


Digitized  by  VjOOQIC 


I  23S») 


DRAINAGE. 


1095 


fore,  where  parties  had  notice  of  the  general  boundaries  of  a  drainage 
district  to  be  created,  such  notice  is  sufficient.^'  The  notice  need  not 
he  personal,  but  may  be  made  by  publication.^^  A  general  notice  by 
advertisement  not  giving  the  names  of  owners  or  describing  the  lands 
a£Fected  by  the  construction  of  a  sewer,  and  before  it  can  be  known  by 
them  what  j>roperty  is  benefited  thereby,  is  a  roasonable  one  within 
the  legislative  power,  and  an  assessment  based  thereon  is  valid.  ^^ 

833.  The  aasessment  as  a  lien. — Special  legislative  provisions  are 
ncccasary  to  render  an  assessment  for  the  cost  of  a  drainage  improve- 
ment a  lien  on  the  property.*  But  the  assessment  may  be  made  a 
lien,  and  the  fact  that  the  landowner  is  given  a  right  to  pay  the 
amount  in  instalments  will  not  prevent  the  lien  from  continuing  imtil 
The  full  amount  is  paid.^  The  lien  attaches  as  soon  as  the  benefits  are 
:*sse98ed,  and  it  is  not  affected  by  delay  in  extending  the  assessment  on 
the  tax  rolL*  The  requirement  that  the  assessment  be  made  in  the 
name  of  the  owner  of  the  land  is  directory  merely,  and  the  lien  will 
not  be  lost  by  the  fact  that  another  name  is  inserted  by  mistake.^  If 
the  tax  ia  not  binding,  so  that  the  lien  is  invalid,  it  may  be  set  aside  as 


^Hiver  v.  Honona  County,  117  Iowa, 
43,  DO  N,  W.  610. 

"Potttoen  ▼.  Portland,  140  U.  S.  30, 
37  L.  ed.  637,  13  Sup.  Ct.  Rep.  760; 
Hwain  T.  yulmer,  135  Ind.  8,  34  N.  E. 
630. 

Notice  hy  publication  to  the  nonresi- 
ilent  oimer«  of  lands  adjacent  to  a  pro- 
po0ed  ditch  in  sufficient,  although  not 
addreasfd  to  th«*oi  by  their  individual 
namen.  but  OBly  **to  the  nonresident  own- 
m  of**  certain  described  lands.  Miller 
r.  Graham,  17  Ohio  St.  1;  OtU  v.  De 
»oer,  116  Ind.  531,  19  N.  E.  317. 

SuiBjciefit  eon.'itructive  notice  to  prop- 
erty owners  of  proceedings  to  construct 
a  9ewer,  the  cost  of  which  is  to  be  as- 
tjicd  ai^inst  their  property,  and  suffi- 
eient  opportmiity  to  be  heard  to  con- 
•titnte  doe  process  of  law,  are  provided 
nnder  a  diarter  requiring  the  publicar 
tico  in  the  official  paper  of  the  city  of 
the  fact  that  a  plan  for  the  sewer  vo  be 
roQStmcied  within  designated  bounda- 
ries has  been  completed  and  is  open  for 
inspection,  and  offering  an  opportunity 
to  be  heard,  also  requiring  the  publica- 
tion of  the  action  ordering  the  construc- 
tion of  the  sewer,  and  of  the  advertise- 
ments for  bids  for  doing  the  work,  and 
^ring  the  council  the  option  to  publish 
notice  of  the  letting  of  the  contract,  an<i 
that  a  statement  showing  the  amount 
of  special  a*«e»«r«nients  chargeable  to  lots 


benefited  is  on  file  with  the  city  clerk, 
and  requiring  publication  of  the  reso- 
lution for  issuing  bonds  to  pay  for  the 
work  in  case  the  assessments  are  not 
paid.  Hennessy  v.  Douglas  County,  90 
Wis.  129,  74  N.  W.  983. 

"Klein  V.  Tultey,  13  Ind.  App.  74,  40 
N.  E.  144. 

Hfeadville  v.  Dickson,  129  Pa.  1,  18 
Atl.  513;  Mauch  Chunk  v.  Rhortz,  61 
Pa.  399;  Philadelphia  v.  Tryon,  35  Pa. 
401;  Dowdncy  v.  Neiv  York,  54  N.  Y. 
18G. 

*Clapp  V.  Minnesota  Cross  Twine  Co, 
81  Minn.  511,  84  N.  W.  344. 

^Lindsau  v.  Easticood,  72  Mich.  336, 
40  N.  W.^455. 

By  virtue  of  the  act  of  February  19, 
1895,  $  2.  when  the  b«iefit  to  property 
accruing  from  the  construction  of  a 
trunk  sewer  is  prospective  only,  depend- 
ing upon  the  construction  and  connec- 
tion of  another  sewer,  not  yet  built,  the 
assessment  is  to  be  made  at  the  time 
of  the  construction  of  the  trunk  sewer; 
but  the  lien  of  such  assessment  does  not 
come  into  existence  until  the  connecting 
sewer  is  built,  and  interest  thereon  does 
not  begin  to  run  until  the  confirmation 
of  the  assessment  for  the  connecting 
sewer.  8caman  v.  Camden,  06  N.  J.  L. 
510,  49  Atl.  977. 

*St.  Louis  use  of  Kofohford  ▼•  De 
None,  44  Mo.  136. 


Digitized  by  VjOOQ IC 


1006 


RIGHTS  BETWEEN  PUBLIC  AND  INDIVIDUAL. 


U  233 


a  cloud  on  title.'  To  make  the  lien  binding  on  a  mortgagee,  he  must 
be  given  his  day  in  court.*  The  lien  may  be  valid  as  against  sales  for 
the  enforcement  of  subsequent  state  taxes  where  no  effort  was  made  to 
cut  off  the  lien  of  iJie  assessment. "^  After  rights  have  be('X)me  vested 
in  the  lien,  the  legislature  cannot  release  it  so  as  to  affect  such  rights.^ 
234.  Enforcement  of  payment. —  The  time  and  manner  in  which 
payment  of  the  assessment  shall  be  enforced  are  completely  under  the 
control  of  the  legislature,  so  that  it  may  require  payment  of  the  assess- 
ment before  the  drain  is  completed.*  In  the  absence  of  anything  in 
the  statute  forbidding  it,  the  municipality  may  contract  as  to  the  time 
when  payment  shall  be  made  f  but  the  enforcement  must  be  in  strict 
conformity  with  the  requirements  of  the  statute  in  force  at  the  timo 
the  assessment  is  made.^     Where  the  assessment  is  against  the  land, 


*Fro8t  V.  Leatherman,  55  Mich.  33,  20 
N.  W.  706. 

•Pierce  v.  ^tna  L.  Ins.  Co,  131  Ind. 
2S4,  31  N.  £.  48. 

The  lien  of  a  draina^^e  assessment  lev- 
ied for  the  construction  of  a  public  ditch 
is  junior  to  the  lien  of  a  pre-existing 
mortgage,  where  the  drainage  law  sim- 
ply provides  that  the  assessment  shall 
^'be  a  lien  from  the  date  of  filing  the  re- 
port of  the  commissioners,"  without 
other  provision  indicating  an  intention 
to  make  such  lien  paramount  to  prior 
encumbrances.  Btate  ex  rel.  Ely  v.  JEtna 
L.  fns.  Co.  117  Ind.  251,  20  N.  E.  144. 

The  Uen  of  an  assessment  on  land 
for  the  construction  of  a  ditch  is  lost, 
and  may  be  set  aaide  as  a  cloud  on  the 
title,  by  a  sale  of  the  land  under  fore- 
closure of  a  mortgage  existing  prior  to 
the  institution  of  the  drainage  proceed- 
ings, although  a  deed  was  not  acquired 
hereunder  until  after  the  drainage  lien 
attached,  as  the  latter  is  subordinate  to 
the  lien  of  the  mortgage,  and  the  mort- 
gagee is  not  estopped  to  assert  his  pri- 
ority by  silently  standing  by  and  per- 
mitting the  drain  to  be  constructed,  such 
conduct  being  entirely  consistent  with  a 
reliance  upon  such  priority.  KilHan  v. 
Andreirsy  130  Ind.  579,  30  N.  E.  700. 

A  mortgagee  of  land  is  not  estopped 
by  a  judinrnient  against  the  mortgagor 
in  an  aetion  to  which  he  was  not  a  party, 
establishing  a  ditch  assessment  to  be  a 
lien  upon  the  land,  from  questioning  the 
validity  of  the  ditching  proceedings  and 
the  judgment,  where  his  mortgage  was 
duly  recorded  prior  to  the  comn'.ence- 
ment  of  anj'  of  such  prtK^edings,  and 
the  judgment  creditor  is  «iv^ekin^  to  en- 
force his  lien  as  superior  and  prior  to 


that  of  the  mortgage.    Deisner  v.  Simp- 
son, 72  Ind.  435. 

'MoCoUum  V.  Vhly  128  Ind.  304,  27 
N.  E.  152,  725. 

•2Veto  Orleans  Canal  d  Bkg.  Co.  v.  New 
Orleans,  30  I^.  Ann.  1371. 

^Re  First  Drainage  Diet.  27  La,  Ann. 
20. 

In  an  action  by  a  draining  association 
to  recover  an  assessment  for  benefits  to 
land  by  drainage,  it  is  not  necessary  that 
the  completion  of  the  drain  should  be 
averred,  where  such  completion  is  not 
a  condition  precedent  to  the  right  to  col- 
lect assessments.  Eel  River  Draining 
Asso.  V.  Topp,  16  Ind.  242. 

*  Where  the  route  of  a  sewer  as  estab- 
lished by  ordinance  runs  through  pri- 
vate property  which  has  not  been  ooa- 
demned,  a  contract  entered  into  between 
the  owner  and  the  city  officers  in  diarge 
of  the  work,  by  which,  in  consideration 
of  the  grant  of  the  right  of  way,  the 
owner'9  time  in  which  to  pay  his  assess 
ment  is  extended  three  years,  is  valid: 
and  the  city,  having  availed  itself  of  tho 
benefit  of  the  contract,  will  be  presumed 
to  have  ratified  it.  St,  Louis  use  of  Lan- 
raster  v.  Armstrong,  66  Mo.  298. 

And  such  contract  is  binding  on  the 
contractor,  so  as  to  prevent  his  insti- 
tuting an  action  on  the  tax  bill  before 
the  expiration  of  the  time  agreed  upon, 
as,  without  such  agreement,  the  con- 
**t.niction  of  the  sewer  would  have  been 
illegal.     Ibid. 

'An  assessment  on  lands  for  benefits 
conferred  by  the  construction  of  a  drain 
in  pursuance  of  a  statute  is  not  a  con- 
tract in  which  the  one  constructing  the 
drain  has  a  vested  right.  Bate  v.  Sheets, 
64  Ind.  209. 
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tbe  proceedings  to  enforce  payment  must  be  in  a  proceeding  in  rem, 
and  not  by  action  in  assumpsit*  The  lien  may  be  enforced  in 
^uity  ;*  and  even  property  already  devoted  to  public  use  may  be  sold 
to  satisfy  it  if  there  is  no  other  method  of  collecting  the  assessment* 
Special  proceedings  may  be  provided  for  the  enforcement  of  the  lienJ 
Where  the  assessments  are  to  be  collected  the  same  as  taxation  gener- 
ally, the  land  may  be  bid  off  in  the  name  of  the  state.^     To  prevent  an 


^Pkikidelphia  ▼.  Bradfi^d,  159  Pa. 
ol7,  28  AU.  300;  McKeespor$  ▼.  Fidler, 
147  Pa.  532,  23  Atl.  799;  Roxbury  v. 
Niekerwom,  114  Maas.  544. 

An  aTerment  in  a  complaint  to  en- 
forea  a  ditch  aaBcsament  upon  lands, 
tliat  the  owner  did  not  appeal  from  the 
awewment;  that  he  stood  by  and  saw 
the  work  done  without  objection;  that 
the  eourae  of  the  ditch  through  his 
premises  waa  changed  at  his  instance; 
that  a  certain  amount  was  expended  for 
his  benefit  in  constructing  the  ditch 
through  his  land:  and  that  he  did  not 
<|oeetioii  the  legality  of  the  assessment 
until  after  the  work  was  completed, 
without  alleging  that  he  either  request- 
ed the  work  to  be  done  or  promised  to 
mj  for  it, — ^vriil  not  render  him  liable 
m  asaumpatt  for  the  value  of  the  labor 
done  in  eonstructing  the  ditch  through 
hia  premisea  if  the  assessment  lien  to 
(«foroc  which  the  action  is  brought,  fails 
because  of  defective  description  of  the 
proper^.  Boatman  v.  Macy,  82  Ind. 
490. 

But  a  landowner  is  liable  in  assump- 
St  for  the  value  of  work  and  labor  per- 
formed in  constructing  a  ditckiiver  his 
land,  irrespective  of  whether  the  pro- 
ceeding? instituted  to  establish  the  Hame, 
in  pursuance  of  a  statute,  by  which  be 
was  aaseeeed  for  the  benefits  conferred 
apoo  hia  land,  were  or  were  not  valid, 
where  he  had,  with  others,  sifipned  a  writ- 
ten waiver  of  all  error,  informality,  or 
ootission  in  the  proceedings,  and  had 
rtood  by  from  day  to  day  and  seen  the 
work  being  done,  encouraged  its  com- 
pletion, and  promised  to  pay  what  the 
work  would  be  worth.  Flora  v.  Cline, 
99  Ind.  208. 

And  when  a  statute  authori/jng  a 
sewer  improvement  provides  the  mimic- 
ipal  corporation  with  a  lien  on  the  ben- 
efited property,  and  does  not  clearly  pro- 
hibit a  common -law  action  in  personam^ 
the  debt  is  n<»t  discharged  by  the  ex- 
piration of  time  within  which  the  lien 
could  have  been  filed,  and  may  be  recov- 
ered in  assumpsit.  Scranton  v.  Smith, 
•  Laek.  Legal  News,  185. 


A  ditching  association  may  recover  a 
personal  judgment  against  a  landowner 
for  the  amount  of  a  lien  which  it  had 
against  his  lands  for  the  assessmerft  of 
benefits  conferred  by  the  construciion  of 
a  drain,  but  which  it  did  not  enfofoe, 
but  waived  the  ri^^ht  thereto  upon  the 
faith  of  his  promise  to  pay  the  same 
upon  demand  if  suit  to  enforce  the  lien 
was  not  brought.  Hull  v.  Brearley  Rvn 
Draining  As80.  58  Ind.  520. 

'Williams  ▼.  Allen,  32  N.  J.  Eq.  485. 

•Wabash  Eastern  R,  Co.  v.  East  Lake 
Fork  Special  Drainaqe  Diet.  134  III. 
384,  10  L.  R.  A.  285,^25  N.  E.  781;  In- 
dianapolis d  C.  Gravel  Road  Co,  v.  State, 
105  Ind.  37,  4  N.  E.  316. 

But  this  cannot  be  done  in  the  ab- 
sence of  express  statutory  authority  so 
to  do.  Louisville,  N.  A.  d  C.  R.  Co.  v. 
State,  122  Ind.  443,  24  N.  E.  350. 

A  personal  judgment  may  be  recov- 
ered against  a  railroad  company  to  en- 
force the  collection  of  a  sewer  assess- 
ment under  a  statute  making  such  as- 
sessment a  lien  and  authorizing  its  fore- 
closure, the  right  of  way  and  franchises 
of  wbifh  are  not  subject  to  sale  upon 
execution  and  decree  for  the  enforce- 
ment of  such  lien.  Ijdke  Erie  d  W.  R. 
Co,  V.  Bowker,  9  Ind.  App.  428,  36  N.  E. 
864. 

This  is  under  the  power  of  the  courts 
to  provide  a  remedy  for  an  existing 
right,  since  the  ordinary  method  of  col- 
lecting by  sale  of  the  property  benefited 
is  prohibited  by  considerations  of  public 
policy.  Louisville,  N,  A,  d  C.  R.  Co.  v. 
State,  8  Ind.  App.  377,  35  N.  E.  916. 

''Samuels  v.  Drainage  Comrs,  125  III. 
536.  17  N.  E.  829. 

*  ITnder  the  provision  of  the  Michigan 
drain  law  of  1885,  that  drain  taxes  shall 
be  collected  in  the  same  manner  as  state 
and  other  general  taxes,  land  returned 
delinquent  for  the  drain  taxes  may  be 
bid  off  in  the  name  of  the  state,  for  the 
use  of  the  state,  county,  and  town  in 
proportion  to  the  tax  due  each  as  speci- 
fied tn  the  general  tax  law,  although, 
because  drain  taxes  are  neighborhood 
affairs,   neither  the   state,   county,    nor 
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action  for  an  assessment,  a  tender  must  cover  all  that  is  due,  including 
the  penalty  if  one  has  been  incurred.®  A  purchaser  at  a  sale  to  col- 
lect a  drainage  assessment,  of  land  which  is  erroneously  described,  is 
subrogated  to  the  rights  of  the  one  who  did  the  work,  so  that  the  assess- 
ment may  be  enforced  against  the  land  benefited  in  the  hands  of  the 
original  owner,  but  not  in  the  hands  of  his  assignee  without  notice.*® 
An  action  to  collect  a  drainage  assessment  levied  under  a  drainage  law 
which  provides  that  the  action  may  be  brought  in  any  court  of  compe- 
tent jurisdiction  must  be  commenced  in  the  courts  of  the  coimty  in 
which  the  real  estate  assessed  is  situated,  although  the  owner  may  re- 
side in  another  county  in  which  the  drainage  proceedings  were  insti- 
tuted, under  the  general  law  requiring  actions  for  the  recovery  of  real 
estate,  or  of  an  estate  or  interest  therein,  or  to  detennine  such  right  or 
intnost  and  for  injuries  to  real  property,  to  be  brought  in  the  county 
where  the  land  is  located.^*  After  the  warrant  has  been  placed  in  the 
hands  of  the  proper  officer  for  collection,  the  municipal  authoritias 
cannot  rescind  the  entire  order  laying  the  assesvsmcnt.*'^  Payment  of  an 
assessment  afterwards  set  aside,  but  not  refunded,  may  be  applied  on 
a  new  assessment.*^  A  statutory  requirement  that  assessments  imposed 
upon  reclaimed  swamp  land  be  collected  in  gold  coin  does  not  impair 
the  obligation  of  any  contract.**  If  an  assessment  is  set  aside  as  il- 
legal, the  city  cannot  recover  in  assumpsit  from  a  property  owner  such 
amount  as  the  court  may  determine  that  he  ought  to  pay,  since  his 
share  of  the  public  burden  must  be  determined  by  a  tax  proceeding.*^ 
The  legislature  may  limit  the  time  within  which  the  assessment  may 
be  enforced.*®  The  tax  to  pay  tlie  cost  of  the  improvement  and  a 
claim  for  damages  for  injuries  inflicted  by  it  are  of  an  entirely  differ- 
t^nt  nature,  and  cannot  be  said  to  arise  out  of  the  same  transaction 
within  the  meaning  of  the  law  governing  set-off  and  counterclaim; 
and,  therefore,  the  taxpayer  cannot  set  off  against  his  liability  upon 
the  assessment  any  claim  for  damages  which  he  may  receive,  either 

town   has   any  tnterest   in   the  moneys  ^*Reelamaiion  Dist.  No.  108  v.  Hagar, 

arisinj^    from    such    sales.      Hilton    ▼.  6  Sawy.  667,  4  Fed.  366. 

Dumphey,  113  Mich,  241,  71  N.  W.  627.  ^Manistee  v.  Hurley,  79  Mich.  238,  44 

•Toledo  use  of  Gates  v.  Piatt,  2  Ohio  N.  E.  603. 

N.  P.  304.  **A    law    making    benefited    property 

^^Klinger  v.  Lanier,   135  Ind.  77,  34  liable  for    sewer    assessments    if    made 

N.  E.  698.  M'ithin  two  years  from  its  completion  is 

"Doicde/i  V.  Stale,  106  Ind.  157,  6  N.  no  more  unreasonable  or  contrary  to  any 

E.  136.  principle  of  constitutional  right  than  is 

**Woodbridge  v.  Camhridge,  114  Mass.  a  statute  of  limitjitions.    Hall  v.  Boston 

486.                 *  Street  Comrs.  177  Mass.  434,  59  N.  B. 

^*Iioyonne  v.  Morris,  01  N.  J.  L.  127,  08, 
38  Ati.  819. 
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from  the  plan  of  the  improvement,"  or  from  negligence  in  the  per- 
formance of  the  work.^® 

235.  The  handling  of  fnnds.—  An  owner  whose  property  has  been 
a?,sc^ssed  for  the  construction  of  a  sewer  has  a  right  to  have  the  city 
keep  an  account  showing  what  moneys  have  been  expended  by  it  for 
the  improvement  within  the  power  conferred  upon  it  by  law  for  mak- 
ing the  same.*  The  proceeds  of  the  assessment  must  all  be  expended 
on  the  improvement  or  refunded;  they  cannot  be  diverted  to  other 
purposes.*  In  case  the  assessment  is  excessive,  the  court  may  refuse 
to  enforce  payment  of  more  than  is  necessary.^  But  it  has  been  held 
that,  when  the  assessment  is  in  compliance  with  law,  the  taxpayer 
cannot  refuse  to  pay  on  the  ground  that  the  cost  of  the  improvement 
was  less  than  the  assessment*  In  a  proceeding  by  a  municipal  cor- 
poration to  reimburse  itself  for  the  amount  of  bonds  which  it  has  is- 
sued for  the  construction  of  a  sewer  improvement  partly  through  its 
territory  under  direction  of  sewer  commissioners,  damages  due  a  tax- 
payer for  land  taken  for  the  improvement  cannot  be  set  off,  where  the 
only  thing  that  the  municipal  corporation  is  permitted  by  the  statute 
U>  pay  over  to  Uie  commissioners  in  liquidation  of  the  assessment 
against  it,  which  is  represented  by  the  bond,  is  money  and  improve- 
ment certificates  issued  for  construction  of  the  work.^  The  money 
belongs  to  the  officials  having  charge  of  the  improvement,  and  they 
will  be  responsible  for  earing  for  it*     Drainage  commissioners  are 

"Mncrfy  T.  State,  100  Ind.  218,  0  N.       ^People    ew    rel.    UoComack    v.    Mo- 

E.  774.  Wethy,  177  111.  334,  52  N.  E.  470. 

^Philadelphia  use  of  Jones  v.  OVon-       ^Philadelphia  v.  Coates,  18  Pa.  Super. 

nor,  9  Pa.  D'ut.  R.  230,  23  Pa.  Ck>.  Ct.  Ct.  418. 
653.  ^State  ew  reU  Hobolccn  Land  d  Improv. 

^People    ex    rel.    llcComnck    ▼.    Mo-  Co.  v.  Marvin,  61  N.  J.  L.  290,  17  Atl. 

Wtthy,  177  in.  334,  o2  N.  E.  479.  168.  , 

Klcteiand  v.  THpp,  13  R.  I.  50.  •  Under  the   New  York  act  of   1867, 

A  statute  Muthorizing  the  expenditure  money  paid  to  a  county  treasurer  under 

of  draina{*e   funds  collected   on  assess-  a   drainage   a^f^essnient    belongs  to  the 

•n^nts  in  excess  of  what  was  necessary  drainage  comniissioners,  and  not  to  tht* 

•o  complete  the  ditch,  for  new  work  on  county;  so  that,  in  case  the  asscftsmont 

the  dit^.  does  not  authorize  the  oollec-  is  set  aside,  the  county  wiU  not  be  liable 

tioii  <rf  that  portion  of  the  assessment  to  refund  the  money.    Dewey  v.  Niagara 

not  needed  and  never  called  for  to  com-  County,  62  N.  Y.  204,  Reversing  2  Hun, 

plete  the  original  construction.    Reamer  392. 
V.  Ho^g,  142  Ind.  138,  41  N.  E.  353.  A  township  is  not  liable    for    drain 

^licre,  by  statute,  in  case  a  greater  ta^xes  illegallv  inipof^ed  and  paid  to  it.i 

amount  is  assessed  for  a  sewer  than  is  treasurer  under  protest,  where,  by  stat- 

required  for  the  va^rk,  it  is  to  be  appor-  ute,  they  do  not  form  part  of  the  town- 

tioned  and  pnid   to  the  owners  of  the  ship  moneys,  but  remain  a  separate  fund 

property    afsrfif«ed,    a    property    owner  for   the   payment  of  orders   specifically 

must  look  to  the  municipal  corporation,  drawn    upon    it.     Daxcson    v.    Avreliii:i 

and  cannot  bring  an  action  agninst  the  Tivp.  40  Mich.  479,  13  N.  W.  821;  Camp 

stwttT  coram is««ioners  to  restrain  the  p-^y-  v.  Algunsee  Txcp,  50  Mich.  4,  14  N.  W. 

-vipfit  of  t''^*  tnonevs  collected.    Lutes  v.  672. 
Briggs,  64  N.  Y.  404. 
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authorized,  under  the  Illinois  drainage  laws,  to  raise  money  by  special 
assessments  on  the  lands  in  their  district,  to  be  exjiended,  under  the 
direction  and  approval  of  the  county  court,  outside  the  district,  where 
such  expenditure  is  necessary  for  the  protection  or  the  complete  drain- 
age of  the  lands  within  the  district;  and  a  petition  to  the  court  for 
leave  to  raise  the  money  need  not  state  where  the  same  is  to  be  ex- 
pendedJ 

The  statute  of  limitations  will  not  run  against  the  liability  of  a  city 
under  its  agreement,  upon  voluntarily  purchasing  with  drainage  war- 
rants a  plant  for  purifying  its  drainage  system,  to  facilitate  tlie  collec- 
tion of  assessments,  and  not  to  divert  such  collections  from  payment  of 
the  warrants,  until  it  repudiates  the  trust,  although  judgments  are 
substituted  for  the  warrants  against  its  own  property.® 

SS36.  Curing  errors  and  irregularities. —  The  principle  upon  which 
drainage  assessments  are  sustained  is  that  a  particular  parcel  of  land 
has  been  so  far  benefited  by  a  public  improvement  that  it  should  be 
charged  with  the  cost  of  it  Therefore,  if  in  fact  the  improvement 
has  been  made  and  the  benefit  conferred;  the  taxpayer  should  not  be 
permitted  to  escape  payment  merely  because  of  irregularities  in  the 
proceedings ;  and  the  legislature  has  power  to  cure  defects  of  that  kind 
and  still  hold  the  taxpayer  liable ;  and  what  it  has  power  to  do  itself, 
it  may  delegate  to  the  officials  who  have  had  charge  of  the  work.*  Ir- 
regularities in  an  assessment  are  cured  by  setting  it  wholly  aside,  and 
making  a  reassessment  in  accordance  with  the  provisions  of  the  stat- 
ute.* Under  this  power  the  legislature  may  cure  defects,  such  as,  that 
the  ordinance  was  not  introduced  as  required  by  the  municipal  char- 
ter, that  the  records  of  the  proceedings  were  imperfect,  that  the  map 
and  assessments  did  not  remain  on  file  the  required  time,  and  that 
proper  notice  of  the  proceedings  was  not  given.^     So,  a  mistake  in  the 

^Hosmer  v.  Hunt  Drainage  Dist.  134  sewer   assfssniontfl   for  a  work  already 

in.  360,  26  N.  E.  584.  con8tructed,  but  not  paid  for  because  of 

'New  Orh^ans  v.   Warner,    176   U.   S.  previous    authority     therefor    was     de- 

>20,  44  L.  ed.  96,  20  Sup.  Ct.  Rep.  44.  clared  void,  is  not  an  attempt  to  exer- 

^Citrran  v.   Shelby  County,  66  Minn,  ciae  judicial  functions.     Hall  v.  Boston 

432,  57  N.  W.  1070.  Street  Contra.  177  Mass.  434,  59  N.  E. 

The  legislature  may  pro\dde  for  the  68. 

completion  of  a  partly   finished  drain,  Tlie  legislature  has  the  power  to  au- 

and  point  out  a  way  for  the  correction  thorize  the  payment  of  expenses  incurred 

of  errors  »o  as  to  make  it  possible  to  in  the  construction  of  a  drainage  ditch^ 

complete*  it,  although  the  expense  is  in-  under  an  act  which  was  declared  uncon- 

eroasod  thereby.    This  increased  expense,  stitutionnl  after  such  expenditures  were 

although    due    to   the   mistakes   of   the  made.      Lewis   County    v.    Gordon,    20 

commissioner,  must  be  paid    by    those  Wash.  80,  54  Pac.  779. 

benefited  by  the  drain  as  a  part  of  its  ^Town^end  v.  Manieteef  88  Mich.  408, 

cost.     AnJcetrll  v.   Hayioard,   119  Alich.  50  N.  W.  321. 

525,  78  N.  NV.  557.  'State  rx  ret.  Walter  v.  Union,  33  N. 

A    statute    authorizing    the    levy    of  J.  L.  350. 
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de«icription  of  the  land  may  be  cured.*  And  the  faei  that  the  statute 
under  which  the  improvement  was  made  was  unconstitutional  because 
special,  will  not  prevent  the  levying  of  an  assessment  to  pay  for  tlie 
improvement'  So,  where  the  details  of  the  work  were  improperly 
delegated  to  the  officers  in  charge,  the  defect  may  be  cured ;"  and 
where  the  cost  was  not  properly  apportioned.*^  And  the  tax  may  be 
pnn'ided  for  after  the  completion  of  the  improvement*  The  lands 
may  be  retrlassilied  if  necessary.^  Where  a  statute  authorizes  the  con- 
straction  of  sewers  only  in  public  streets,  an  assessment  made  for  a 
^wer  constructed  in  a  private  way  cannot  be  validated  by  the  subse- 
4]uent  lay*out  of  the  street  as  a  public  street,  although  the  assessment 
was  made  after  such  lay-out ^^  An  injimction  restraining  the  collec- 
tion of  a  tax  for  a  drainage  ditch  because  the  commissioners  had  not 
(ibtained  title  to  the  easement  will  not  prevent  new  proceedings  to  oon- 
dfmn  such  easement  under  curative  acts  of  the  legislature.** 

237.  Who  may  eontest  assessment. —  Anyone  upon  the  title  of  whose 
pru|ierty  an  illegal  tax  lien  will  constitute  a  cloud  may  contest  the  as- 
r-essment  and  maintain  a  bill  to  set  aside  the  lien.*  Such  person  need 
luit  have  the  record  title.  It  is  sufficient  if  he  is  in  fact  the  owner.^  But 
a  taxpayer  of  a  municipal  corporation  who  will  not  be  affected  by  the 
proceedings,  or  taxed  for  the  improvement,  has  no  right  to  be  heard 
as  to  the  validity  of  the  acts  of  the  oilicials.'    Landowners  whose  ob- 

*lA»zndder  t.  State,  131  Ind.  59S,  31  cost  of  the  proposed  work  exceeds  the 

N.  K.  453.  assessroenty  authorizing  a  further  levy» 

Id  a  proceeding  by  a  drainage  com-  the  sewer  a^ssessment  is  valid  although 

miasioner  in  a  court  of  general  jurisdic-  made  for  the  first  time  after  the  build- 

tloB  to  enforce  a  drainage  assessment  of  ing  of  the  work,  where  the  subsequent 

whidi  the  property  owner  is  entitled  to  section  provides  that,  if  the  city  deema 

notice  and  an  opportunity  to  litigate  all  it  necessary  for  the  more  speedy  execu- 

proper  questions,  the  court  may  reform  tion  of  its  ordinances,    it    may    cause 

a  deseription  of  the  property  assessed  so  necessary  works  to  be  executed  at  its 

aa  to  make  the  lien  effectual,  since  the  own  expense  on  account  of  the  person 

piopeity  aetoally  benefited  should  bear  assessable  therefor.     Wetmore  y.  Camp- 

its   proportion  <^  the  expense    of  con-  hell,  2  Sandf.   341;   Jjaimheer    v.    yew 

stmeting  a  drain,  and  the  court  should  York^  4  Sandf.  109. 

refoim  mistakes  so  that  the  assessment  *noul  ▼.  People,  127    III.  240,  20  N. 

ean  be  enforced,     fit  ate  «r    rel,  Ely  ▼.  E.  1. 

Smith,  124  Ind.  302.  24  N.  E.  331.  '""Bishop  v.  Tripp,  16  R,  I.  466,  8  All. 

^BroTft  ▼.  Union,  65  N.  J.  L.  601,  48  692. 

Atl.  6«2.  ^'Curran  v.  f^ihlcxj  County,   56   Minn. 

•fil.  Ijouit  use  of  Fox  v.  Schocncmann,  432.  57  N.  W.  1070. 

52  Mo.  348.  \A1gcr  v.  Slacfht^  64  Mich.  589,  31  N. 

'Doilar  Sav.   Bank  v.   Ridge,  79  Mo.  VV.  531;    Woodruff  v.  Fisher,  17  Barb. 

App.  2C.  224. 

*rirrcland  v.  Tripp,  13  R.  I.  50.  'Hell  v.  Cox,   122   Ind.   153,  23  N.  E. 

I'ndcr  statutory  provisions  eni]K>wer-  705. 

in;?  a  city  to  cause  estimates  of  the  ex-  *Re  Olyphant  Borough  Seiccr,  198  Pa. 

p«ibe  of  constructing  sewers  to  be  made,  534,    48    Atl.  487;    Williamson   t.  N^w 

an<)  to  levy  asttessments  therefor  upon  York,  3  Hun,  65. 

tbe  property  benefited,  and,  in  case  the  The  husband  of  the  owner  of  land  in 
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lections  to  the  tax  are  the  same  may  join  in  a  proceeding  to  contest 
it.*  A  contestant  of  a  sewer  assessment  who  fails  to  obtain  a  reduc- 
tion thereof  in  an  action  brought  to  enforce  the  same  must  pay  the 
penalty  prescribed  by  a  statute  providing  that,  if  special  assessments 
payable  by  the  owner  of  the  property  assessed,  personally,  by  the  time 
stipulated  in  the  ordinance,  are  not  paid  by  the  time  so  stipulated, 
the  amount  assessed  with  interest  and  the  prescribed  penalty  may  be 
recovered  by  suit,  as  such  penalty  becomes  due  on  failure  to  pay  at 
the  stipulated  time  the  amoimt  rightfully  owing ;  but,  against  a  con- 
testant securing  a  reduction  because  the  assessment  was  more  than 
that  allowed  by  law,  no  such  penalty  can  be  recovered,  as  at  no  time 
was  the  amount  claimed  from  him  owing.* 

238.  Kethod  of  contesting  assessment. —  Kesort  to  an  independent 
action  to  set  aside  a  drainage  award  is  not  proper  where  the  statute 
provides  for  appeal  to  a  statutory  administrative  board  of  the  state, 
which  has  full  authority  in  the  matter  so  long  as  such  appeal  has  not 
been  taken. ^  In  case  the  proceeding  is  sought  to  be  attacked  col- 
laterally a  landowner  who  has  neither  paid  his  tax  nor  sought  to  avoid 
it  by  timely  application  must  make  a  very  strong  case  in  order  to  ob- 

ft  drainage  district  is  not  made  a  party  be  maintained  by  separate  property  own- 
to  the  record  of  the  proceeding  of  drain-  ers  to  enjoin  the  collection  of  a  drain- 
age commissioners  of  such  district,  or  age  assessment  against  their  property, 
shovt'n  to  be  the  owner  of  or  interested  since  the  rights  respect  separate  and  de- 
in  such  land,  so  as  to  entitle  him  to  finite  parcels  of  land,  and  the  causes  of 
maintain  a  writ  of  certiorari  against  action  are,  therefore,  separate  and  dis- 
Biich  commissioners,  from  the  mere  fact  tinct  and  held  in  separate  rights, 
that  at  one  time  the  commissioners  at-  ^Cincinnati  use  of  Wilson  v.  Fufftnan, 
tempted  to  settle  with  him  the  damages  5  Ohio  N.  P.  14;  Cincinnati  v.  Jung,  7 
to  such  land  by  the  location  of  a  dis-  Ohio  N.  P.  (i65. 

trict  dfitch  thereon.  Scheitoe  v.  Hobs,  ^People  v.  Wasson,  64  N.  Y.  167 ;  Wa- 
les 111.  432,  48  N.  E.  65.  hash  Katitern  R.  Co.  v.  East  Lake  Fork 

^People  ew  rcl.  Funk  v.  Keener,  194  Special  Drainape  Dist.  134  lU.  384.   10 

111.  Ifl,  61  N.  E.  1009.  L.  R.  A.   285,  25    N.  E.    781;    Auditor 

Owners  of  property  may    join  in    a  General  v.  Melze,  124  Mich.  285,  82  N. 

suit  to  enjoin  the  collection  of  an  as-  W.  880. 

sessment  for  the  construction  of  a  sewer  The  rule  that  persons  affected  by  a 

on  the  ground  of  an  arbitrary  levy  there-  drainf^ge    assessment   must   seek    relief 

of  and  failure  of  the  charter  to  provide  therefrom  by  some  direct  proceeding,  or 

for  notice,  although  their  interests  are  by   an   appeal,   and   cannot   attack    the 

distinct  and  affected  to  a  different  ex-  same    collaterally    applies    to    infants. 

tent,  as  the  cause  of  injury  is  common  Harris  v.  Ross,  112  Ind.  314,  13  N.  B. 

to  all,  and  gives  them  sufficient  commu-  873. 

nity  of  interest  for  that  purpose;  but  Ijandowners  cannot  enjoin  the  pro- 
owners  cl-nming  that  no  benefits  result  ceedings  for  the  'M>nstruction  of  a  drain 
to  their  lands  from  the  improvement  on  the  ground  that  the  proposed  new 
cannot  join,  as  in  such  cise  the  assess-  ditch  will  so  increase  the  flow  of  water 
ment  and  attempted  enforcement  are  in  an  old  ditch  as  to  exceed  its  capacity 
several  in  their  nature  as  respects  «ach  and  overflow  such  owner's  land,  where 
owner.  Paulron  v.  Portland,  16  Or.  450,  the  proceedings  are  in  pursuance  of  a 
1  L.  R.  A.  673,  19  Pac.  450.  statute  providing  ample    legal    remedy 

Btit  in  Jones  v.  Cardwcll,  98  Ind.  331,  by  an  appeal  from    the   assessment    of 

it  was  held  that  a  joint  action  cannot  benefits  and  damages,  and  by  a  suit  tor 
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tain  the  favor  of  the  court.*  An  adjudication  by  the  proper  tribunal 
That  the  proceedings  conform  to  the  statute  cannot  be  inquired  into 
in  a  collateral  proceeding  f  nor  can  the  various  steps  which  are  taken 
in  proceedings  after  jurisdiction  has  been  acquired  be  questioned.* 
That  the  lands  in  a  reclamation  district  were  swamp  and  overflowed, 
and  that  lands  assessed  for  reclamation  purposes  would  be  benefited 
thereby,  being  jurisdictional  facts,  which  the  board  of  supervisors 
necessarily  determine  in  approving  the  petition  for  the  formation  of 
the  district,  its  judgment  on  those  questions  where  all  the  parties  were 
brought  before  it  by  proj>er  notice  is  conclusive,  and  cannot  be  col- 
laterally attacked.^  If,  however,  there  has  been  an  invalid  sale  of 
the  property,  the  landowner  may  maintain  an  action  to  quiet  the 
title.*  A  procroding,  imdor  a  statute,  to  establish  a  ditch  and  assess 
the  cost  thereof  on  the  lands  specially  benefited  is  not  a  civil  action 
:«  as  to  fall  within  a  provision  of  the  Code  concerning  civil  cases,  au- 
thorizing the  court,  in  its  discretion,  to  relieve  the  party  from  its  judg- 
ment taken  against  him  through  his  mistake,  inadvertence,  surprise, 
or  excusable  neglect  on  complaint  or  motion  filed  within  two  years, 
-o  ail  to  relieve  a  landowner  from  a  judgment  assessing  his  lands,  to 
which  he  was  prevented  from  filing  remonstrances  by  sickness.^ 

Injunrtion. — If  the  proceedings  are  void,  the  taxpayer  may  resort 
to  equity  for  relief;*  but  such  resort  cannot  be  had  until  the  proceed- 

•iamac^    for  the  overflow  of  all   lands  ;rroiind  that  the  court  had  no  jurift<Iic- 

"uhjeci  to  a^>es.Km^nt.  Flovghc  v.  Hoyrr,  tion  as*  to  the  owner  because  the  notice 

>  ind.  113.  required  by  the  statute  to  contain  the 

*Bmrk^r  t.  Vernon  Tirp.  63  Mich.  516,  nnmeH  of  all  the  owners  of  land  affect- 

30  N.  W.  175.  e<l    described   bis    lunA    n**    1mm n;>    i>\viip«l 

"CWtcrr  T.  Monona  County^  117  Iowa,  by  another  person,  arnl  hU  naTne  <\h\  not. 

43.  90  N,  W.  510.  appear  in  the  noticf  or  siih^oqueni  pro 

*Itkmea  t.  Babeock,  36  Misc.  49.  72  X.  ceedings,  and  he  tun!  no  notice  thereof 

Y.  Sapp.  519:  Jebb    ▼.    Sexton^  84    111.  in  time  to  resist  th<»  Rs<4e^sTTient  of  l>ene- 

App.  45;   Reclamation  Dist.  \'o.  5.^2  v.  fits  to  his  land  on  the  fp-outid  that  no 

Tmrmer,  104  Cal.  334,  37  Pac.  1038.  benefits  accrued.     Vizzard  ▼.  Taylor,  97 

Bat  iB   England  an  assessment  by  a  Ind.  90. 

rammiamHrner  of  sewers   is  not  conclo-  An  injunction  will  tie  to  restrain  an 

•?ve.  but  the  person  ansessed  mar.  in  an  illegal  attempt  to  collprt  an  ai»es*^rin*nt 

acHon  broi^rht  against  a  person  for  tak-  on  lands  for  the  cnnHtrtirtiorn  of  dit'chm 

m^  hi^  goods  to  satisfy  the  assessment,  to  drain  swamp  ami  low  lands  wiiich  in 

prove  tliat  he  acquired  no  benefit  from  void   because   the   cnnTmi^<i loners   tailed 

the  m^ycer.    Stafford  ▼.  Hamsion,  2  Brod.  *o  go  upon  and  examine  all  the  taxable 

it  B.  G91,  5  J.  B.  Moore,  608.  lands  before    makiTt^    the    levy,  as    rt* 

'PropU  r.  Hagar.  52  Cal.  171.  quired  by  the  statute  authorizing  tudi 

HThaffee  t.  Detroit,  53  Micb.  573.   19  drainage!     Curry    v.   Jonr^,   4    Del     Cb. 

N.  W.  191.  559. 

^Rays  V.  Tippy,  91  Ind.  102.  While   an   action    for    an     injunetton 

'Hitnirr  x.    \liUcr.   105   Ind.  393,  4  N.  agaiuHt  the  collect  ion  of  an  a^Kc^nment 

K.  W! '.   Rayha   v.   Taylor,  36  Mo.  App.  for  the    constnicticm    and    repair    of    a 

427.  ditch  cannot  be  inainitjiiTipd  a?^  a  i^enrral 

An  injiinrtion  will  lie  to  restrain  the  rule,  it  may  be  wh^r«*  tti<>   pro<?efHlin«rx 

ooflectioQ  oi  An  assessment  on  lands  for  establishing  the  dftch    in   question   had 

Ibe  fofMtrtictioti  of  a  public  ditch  on  the  been    nullified,   and     such    ntilliftoUloa 

Vflt  n. — Waters,  70. 
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ings  have  been  carried  far  enough  to  affect  the  rights  of  the  taxpayer.^ 
Equity  will  not  afford  relief  if  there  is  an  adequate  remedy  at  law.*^ 
An  action  in  equity  to  restrain  the  sale  of  land  for  an  unpaid  sewer 
assessment  will  not  lie  when  the  assessment  on  the  face  of  the  pro- 
ceedings to  impose  it  is  a  valid  lien  upon  the  land,  and  extrinsic  evi* 
dence  is  required  to  show  its  invalidity.^ ^  Injunction  cannot  be  re- 
sorted to  merely  to  control  the  proceedings  before  the  officers  having 
charge  of  them.^* 


was  not  known  bv  the  interested  party 
until  it  WM  too  late  for  him  to  appeal 
under  the  statute  providing  for  an  ap- 
peal from  an  assessment.  Millikan  v. 
WM,  1S3  Ind.  61,  32  N.  E.  828. 

^Kansas  City  ▼.  Smiley,  62  Kan.  718, 
64  Pac.  613;  Andrews  v.  Love,  50  Kan. 
701,  31  Pac.  1094. 

'"^Haff  V.  FuUer,  45  Ohio  St  496,  16 
N.  £.  470;  SehuUf  v.  Albany,  27  Misc. 
61.  67  N.  Y.  Supp.  963;  Riokoorde  v. 
Hammond,  67  Fed.  380. 

The  remedy  for  a  sewer  assessment 
objected  to  on  the  ground  of  no  benefit 
received  is  not  by  injunction  to  re- 
Htrain  its  collection,  but  by  appeal  to 
the  district  court.  Minneapolis  i  8t,  L, 
R.  Co.  V.  Lindquist  (Iowa)  93  N.  W. 
103. 

An  action  is  not  maintainable  in 
equity  to  enjoin  the  collection  of  a  spe- 
cial assessment  for  the  construction  of 
a  sewer  or  the  transmission  to  the  coun- 
ty auditor  of  a  statement  of  the  amount 
claimed  to  be  due  for  such  sewer  assess- 
ments for  the  purpose  of  collection,  as 
there  is  an  ample  remedy  at  law  under 
the  statute  for  illegal  assessments. 
Fajder  v.  Aitkin,  87  Minn.  446,  92  N. 
W.  332,  934. 

Where  an  assessment,  in  proceedings 
to  open  a  drain  from  a  highway,  of  pri- 
vate property,  has  been  made  by  ap- 
praisers as  provided  by  statute,  and  ob- 
jections have  been  filed  by  the  landown- 
er in  the  county  court  as  authorized  by 
the  statute,  which  gives  such  court 
power  to  hear  the  case  with  the  aid  of  a 
jury,  the  landowner  cannot  abandon  the 
pi-oceedingH  and  enjoin  the  construction 
of  the  ditch  on  the  ground  that  no  court 
has  declared  that  the  land  should  be 
taken,  and  that  the  same  has  never  been 
condemned,  nor  compensation  paid,  as 
required  bv  statute.  8hoppert  v.  Jlfar- 
tin,  137  Mo.  455,  38  S.  W.  967. 

The  construction  of  a  sewer  will  not 
be  enjoined  by  a  suit  of  property  own- 
ers in  front  of  whose  premiRes  the  sewer 
is  being  built,  on  the  ground  that  the 


proceedings  authorinng  it  are  illegal 
and  void,  where  the  real  estate  of  such 
owners  is  not  invaded,  and  they  are  not 
injured  by  the  work  oomplained  of,  but 
simply  seek  to  avoid  an  illegal  assess- 
ment, since  ample  remedies  at  law  exist 
therefor.  Bchul»  ▼.  Albany,  42  App. 
Div.  437,  69  N.  Y.  Supp.  235. 

A  court  of  equity  will  not  enjoin  the 
collection  of  an  assessment  on  lands  for 
the  construction  of  a  sewer  and  the  di- 
version of  a  natural  water  oourse  there- 
in, in  a  joint  action  by  several  landown- 
ers, on  the  ground  that  the  assessment 
is  void  because  the  statute  conferring 
upon  the  city  the  power  to  regulate  or 
change  within  its  limits  the  course  of 
natural  streams,  to  construct  sewers, 
and  assess  the  cost  upon  the  parties  spe- 
cially benefited,  is  unconstitutional  in  80> 
far  as  it  undertakes  to  give  the  power 
of  taking  private  property  without  pro- 
viding any  mode  of  ascertaining  the 
amount  of  compensation  to  be  paid  the 
owners;  also  because  certain  conditions 
precedent,  prescribed  by  city  ordinances, 
which  must  be  observed  to  make  the  as- 
sessment legal,  were  not  complied  with, 
since  such  an  assessment  is  void  by  rea- 
son of  its  inherent  defects,  and  creates 
no  lawful  lien,  and  casts  no  cloud  upon 
titles,  so  that  an  adequate  remedy  is  af- 
forded at  law, — nor  will  equity  inter- 
pose merely  to  afford  a  consolidation  of 
actions,  or  to  save  the  expense  of  separ- 
ate actions,  as  a  multiplicity  does  not 
mean  a  multitude  of  suits.  Murphy  v. 
Wilmington,  6  Houst  (Del.)   108. 

^^Longley  v.  Hudson,  4  Thomp.  it  C. 
363. 

''A  suit  to  enjoin  the  collection  of  a 
portion  of  an  additional  ditch  assess- 
ment which  has  been  adjudged  void  is 
a.  collateral  attack,  and  cannot  be  sus- 
tained on  the  ground  that  the  original 
assessment  should  have  been  deducted 
therefrom.  Duncan  v.  Lankford,  145 
Ind.  145.  44  N.  E.  12. 

A  landowner  cannot  enjoin  the  collec- 
tion of  an  assessment  for  the  constfuc- 
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Quo  warranto. — Quo  warranto  will  not  lie  to  test  the  validity  of  an 
attempt  ta  levy  an  assessment  in  excess  of  benefits  if  there  is  ample 
remedy  by  comjnon-law  action,  whereby  relief  may  be  obtained.  ^^ 
But  a  writ  of  quo  warranto  may  issue  to  test  the  validity  of  an  at- 
tempted enlargement  of  a  district,  so  as  to  include  and  make  valid  an 
assessment  against  complainant's  property.^ ^ 

238.  Oroundi  for  contesting  assessment. — To  render  an  assessment 
valid  the  constitutional  and  statutory  requirements  must  be  substan- 
tially complied  with;^  and,  if  the  proceedings  were  entirely  unau- 
thorized, no  assessment  can  be  made.^  Objections  to  the  various  steps 
leading  to  the  completion  of  the  improvement  must  be  interposed  at 
the  proper  time;  and  many  objections  which  would  be  available  to 
<*hange  the  form  in  which  the  proceedings  were  going  forward  if  in- 
terposed at  the  proper  time  will  come  too  late  if  not  raised  imtil  the 
attempt  is  made  to  enforce  the  assessment.  The  legislature  may  pro- 
vide that  no  assessment  shall  be  set  aside  for  mere  irregularities,  un- 
less fraud  is  shown ;'  and,  even  in  the  absence  of  such  provision,  mere 
irregularities  are  not  available  on  collateral  attack,  which  is  the  form 
of  attack  which  is  usually  made  in  a  proceeding  to  defeat  the  collec- 
tion of  an  assessment.^     To  be  available,  irregularities  must  be  such 


tioa  of  m  public  ditdi  on  the  ground 
UMi  tbe  ditch  was  not  constructed  ac- 
eordJD^  to  the  plaas  and  specifications, 
tbcnhy  resulting  in  no  benefit  to  bis 
land,  where  the  proceedings  establishing 
the  ditdk  and  levying  the  assessment 
were  ni  eonformi^  with  the  law,  and 
that  Um  makes  it  the  duty  of  the  ofli- 

LTing  the  work  in  charge  to  have 

ne  done 


the  Mone  done  according  to  the  plans 
and  specifieationa,  and  affords  landown- 
ers aa  opportunity  to  be  heard  in  re- 
spect to  the  final  completion  of  the 
ditch.  SiMdahaker  ▼.  Studabaker,  152 
Ind.  99,  51  N.  E.  933. 

^Peopie  e»  rel.  Samuel  v.  Cooper,  139 
III.  401,  29  N.  E.  872. 

Where  the  Yarious  steps  for  the  or- 
^^anizatloii  oi  a  drainage  district  are 
takeB  ia  conformity  with  the  statute, 
the  finding  of  the  court  in  favor  of  the 
petitioners  and  organizing  the  district 
binds  all  who  might  have  objected  there- 
to, and  quo  warranto  will  not  lie  to  test 
its  validity, — espcGially  where  the  inter- 
ests involved  axe  mainly  of  a  private 
rhacaeter.  People  v.  Wild  Cat  Special 
Dramape  DUt.  31  111.  App.  219. 

^EviM  T.  Leuis,  121  111.  478,  13  N. 
K.  246. 

^Kankakee  v.  Potter,  119  111.  324,  10 
V.  E.  212;  Combs  ▼.  Etter,  49  Ind.  535. 


In  order  to  sustain  special  assess- 
ments for  benefits  from  a  public  ditch, 
the  record  must  affirmatively  show  a 
compliance  with  all  the  conditions  es- 
sential to  a  valid  exercise  of  the  taxing 
power,  and  the  enabling  statute  will  be 
strictly  construed.  Caaey  v.  Burt  Coun- 
ty, 59  Neb.  624,  81  N.  W.  851. 

*  A  sewer  constructed  by  a  city  is  un- 
authorized, and  an  assessment  levied  for 
the  cost  thereof  is  void,  where  the  ac- 
tion of  the  city  was  based  upon  neither 
a  petition  of  a  majority  of  the  property 
holders,  nor  a  recommendation  of  the 
board  of  health,  which  are  the  only  con- 
ditions under  which  the  city  is  granted 
the  power  to  construct  such  sewers. 
Keese  v.  Denver,  10  Colo.  112,  15  Pac. 
825. 

Under  statutory  authority  to  open» 
enlarge,  and  straighten  a  drain,  coniniis- 
9ioners  have  no  power  to  construct,  in 
addition  thereto,  a  lateral  ditch;  and 
the  assessment  levied  by  the  commission- 
ers is  absolutely  void  where  it  included 
the  cost  of  such  ditch.  Mitchell  v.  Lafi«, 
62  Hun,  263,  16  N.  Y.  Supp.  707. 

»ftc  Mayer,  50  N.  Y.  504;  Re  EUa- 
irorth,  53  N.  Y.  647. 

*Cauldu:ell  v.  Curry,  93  Ind.  363; 
Smith  V.  Clifford,  99  Ind.  113:  Poillon* 
V.  Brunner,  66  N.  J.  L.  116,  48  Atl.  541 ; 
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as  to  destroy  the  jurisdiction  of  the  officials.*  In  order  to  uphold  the 
assessment  it  is  not  necessary  that  the  laying  out  of  the  drain  should 
be  conducted  with  the  technical  formalities  attached  to  the  laying 
out  of  highways.**  If  the  officials  have  acquired  jurisdiction  of  the 
proceedings,  their  acta  wiU  be  presumed  valid  in  a  proceeding  to  at- 
tack the  assessment,  unless  facts  are  clearly  shown  which  make  the  as- 
sessment void.''  If  the  statute  under  which  the  proceedings  are  taken 
is  unconstitutional  and  void,  the  taxpayer  may  raise  that  objection 
in  defense  of  an  objection  to  enforce  the  assessment;®  but  he  cannot 
raise  the  objection  that  the  statute  is  invalid  for  lack  of  details.®  The 
court  will  not  inquire  into  the  motives  which  induced  the  munici- 


Dar9t  V.  Qrifpn,  31  Neb.  668,  48  N.  W. 
819;  Keigwin  v.  Drainage  Comrs,  115 
111.  347,  6  N.  E.  676;  Foster  v.  Paxton, 
DO  Ind.  122. 

It  18  no  defense  to  an  action  to  en- 
force o.n  ajisedsment  for  the  construction 
of  a  Bcwer  that  the  contractor  failed  to 
file  a  bond  as  provided  in  his  contract 
with  the  city,  which  the  latter  had 
waived,  and  Iiad  accepted  the  work  as 
havin;^  been  performed  in  accordance 
with  the  contract.  Larned  ▼.  Maloney, 
19  Ind.  App.  199,  49  N.  E.  278. 

A  statutory  provision  that,  after  the 
adoption  of  a  plan  for  a  sewer  system, 
the  council  may  direct  the  engineer  to 
make  An  estimate  of  the  cost,  is  not  vio- 
lated BO  as  to  make  the  assessment  for 
the  construction  of  the  system  void,  by 
the  fact  that  the  estimate  of  the  engi- 
neer aa  to  cost  accompanies  his  plans, 
and  is  not  called  for  separately,  if  the 
council  is  thereby  put  in  possession  of 
the  necessarv  information.  Wewell  v. 
Cincinnati,  45  Ohio  St.  407,  16  N.  E.  196. 

A  court  of  equity  has  no  power  to  set 
aside  a  sale  of  an  owner's  property  for 
delinquent  drainage  assessments  upon 
the  p^round  that  the  statutory  notices  re- 
quired to  be  given  landowners,  antedat- 
ing the  order  of  the  county  court  con- 
firming the  report  of  commissioners,  and 
finding  that  a  drainage  district  is  duly 
ofttablished,  were  irregular  or  insuffi- 
cient. Calkins  v.  Spraker,  26  111.  App. 
159. 

•Under  the  provisions  of  the  charter 
of  the  city  of  Duluth.  the  failure  of  the 
board  of  public  works  to  establish  a 
Rtrcet  grade  or  a  sewer  system  before 
constructing  a  sewer,  or  to  give  the  re- 
quired notices  of  the  meeting  to  make 
nn  assessment  to  deiray  the  expenses  of 
its  construction  and  of  application  for 
its  ronflrmation  by  the  district  court, 
does  not  affect  the  jurisdiction  of  the 


district  court  to  render  final  judgment 
against  the  property  for  the  amount  of 
the  assessment.  Duluth  ▼.  Dihhlee,  62 
Minn.  18,  63  N.  W.  1117. 

That  the  report  of  viewers  of  »  diteh, 
proposed  to  be  established  under  the 
ditching  law,  does  not  locate  any  flood 
gates,  water  ways,  bridges,  or  farm 
crossings,  and  does  not  determine 
whether  such  gates,  etc,  are  necessary. 
and  thai  no  outlet  had  been  provided 
for  the  ditch,  whexeby  adjacent  lands 
would  be  overflowed  and  the  drain  be  of 
no  benefit,  are  defects  in  the  proceed- 
ings which  do  not  affect  the  jurisdic- 
tion of  the  commissioners ;  and  their  de- 
cision establishing  the  diteh  cannot  be 
collaterally  attacked  in  an  action  to  en- 
join tJie  collection  of  an  assessment 
thereunder.  Argo  v.  Barthand,  80  Ind. 
63. 

Such  defects  might  have  been  ground 
for  appeal,  but  not  for  injunction. 

*Cone  v.  Hartford,  28  Conn.  303, 

^Ithaca  v.  Bahcock,  72  App.  Div.  200, 
76  N.  Y.  Supp.  49;  Dodge  County  v. 
Acorn,  61  Neb.  .376,  85  N.  W.  292;  Elk- 
hart V.  Wickicire,  121  Ind.  331,  22  N.  E. 
342 

*biete  ▼.  Neenah,  91  Wis.  422,  64  N. 
W.  299. 

The  owner  of  land  across  which  a 
ditch  is  constructed  under  an  unconsti- 
tutional statute  is,  subsequent  to  the 
completion  of  the  work,  entitled  to  an 
injuncti(m  restraining  the  coUecUon  of 
an  assessment  therefor,  when  he  had  no 
actual  notice  that  the  improvement  was 
being  made,  had  not  stocni  by  and  per- 
mitted the  work  to  be  done  for  his  bene- 
fit, and  he  was  not  guilty  of  any  'want 
of  diligence  in  failing  to  assert  his  rifrht 
before  the  work  was  completed.  Ter- 
garden  v.  Davis,  36  Ohio  St  601. 

•Cass  County  v.  Plotner,  149  Ind.  lie, 
48  N.  E.  635. 
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pality  to  make  tlie  improv^ement.^^  The  assessment  is  not  invalid  be- 
csuse  a  taxing  or  assessment  district  was  not  established,  when  such 
districts  are  not  required  by  statute.**  And  the  fact  that  the  improve- 
ment extends  into  two  districts  will  not  defeat  it*'  It  cannot  be  de- 
feated because  water  mains  have  not  been  extended  into  the  street, 
where,  notwithstanding  this,  the  sewer  is  of  benefit  to  the  property 
assessed.*'  The  question  whether  or  not  the  lot  is  benefited  cannot  be 
raised  as  an  objection  to  paying  the  assessment;*^  nor  can  objection 
be  made  that  it  is  too  higL*^  Such  objections  should  be  made  at  the 
proper  time  during  the  course  of  the  proceedings,  unless  the  statute 
gives  a  right  to  raise  them  upon  the  attempt  to  enforce  the  assess- 


"^Park  Eceiesiastioal  Boc,  t.  Hartford, 
47  Conk.  89. 

But  the  fact  that  a  contractor  build- 
ing a  fewer  employs  members  of  the 
rommon  oooncil  at  high  wages  as  saper- 
•ntffideBts  of  the  woric  for  the  purpose 
of  influencing  the  council  to  aco^t  the 
work  though  not  properly  done,  and 
docs  so  influence  them,  amounts  to 
fraud,  and  is  a  defense  to  an  action  for 
collection  off  assessments.  Green  t. 
HhrnrnkUn.  24  Ind.  App.  608,  57  N.  E. 
209. 

^WiUom  ▼.  Cineimnaii,  6  Ohio  N.  P. 
88. 

"Ad  assessment  for  a  sewer  con- 
stmcted  in  parts  of  two  districts  is  not 
inralid  under  the  Ohio  statutes,  provid- 
tqg  for  the  division  of  municipal  cor- 
porataona  into  sewer  districts,  and  that 
where  a  corporation  is  so  divided,  the 
■BWMBwifnt  provided  for  by  statute  shall 
be  by  districts;  as  such  provisions  are 
not  jurisdictional  in  character.  Cinoin- 
mmti  v.  Homnigfort,  32  Ohio  L.  J.  32. 

A  tax  bill  whereby  the  cost  of  eon- 
«tructing  a  district  sewer  is  assessed 
against  the  property  in  the  district  is 
not  rendered  invalid  by  reason  of  the 
fact  that  the  sewer  was  const  nicted  in 
the  eenter  of  a  street  forming  the  divid- 
ing line  between  that  and  another  dis- 
Uict,  thereby  placing  one  half  of  the 
width  of  the  pipe  in  the  other  district, 
cDoplcd  with  the  further  fact  that  the 
^urtaee  water  of  the  side  of  the  street 
located  outside  of  the  district  was 
drained  into  it  through  inlets  construct - 
ni  for  that  purpose.  8t.  Joseph  es  rel. 
D&nak€r  v.  Dillon,  61  Mo.  App.  317. 

"^Walker  v.  Aurora,  140  111.  402,  29 
X  E.  741. 

"Il'nry  V.  Pry.  158  Ind.  92,  62  X.  E. 
iOO%:  Chicago,  M.  A  St.  P.  H.  Co,  v. 
^UUipg    111    Iowa.   377,  82  N.  W.  787; 


Vandersyde  v.  People,  195  111.  200,  61 
N.  £.  1050,  62  N.  £.  806;  Walker  v.  Peo- 
ple, 170  111.  410,  48  N.  E.  1010. 

That  the  owner  of  land  included  with- 
in the  area  benefited  by  the  construction 
of  a  sewer  has  no  present  right,  under 
any  existing  statute,  to  oonstnict  con- 
necting laterals  from  sudi  land  to  the 
sewer,  or  to  procure  the  eonstruction  of 
the  same,  does  not  invalidate  the  aa- 
sessment  against  him,  since  it  is  un- 
likely that  the  needful  legislation  would 
be  withlield.  MoKee  Land  A  Improv, 
Co.  V.  Htoikehardy  23  Misa  21,  51  N.  Y. 
Supp.  309. 

An  owner  of  property  abutting  on  an 
alley  cannot  collaterally  attack  the  va- 
lidity of  an  assessment  thereon  for  the 
construction  of  a  small  collateral  drain 
therein  in  connection  with  a  local  sevrer 
in  a  parallel  street,  on  the  ground  that 
his  property  was  already  provided  with 
adequate  drainage  by  a  sewer  in  the 
street  upon  which  his  property  fronts, 
where  the  right  to  make  the  assessinent 
was  within  the  letter  of  the  statute 
under  which  the  sewer  was  constructed 
and  the  assessment  levied,  and  he  had 
failed  to  avail  himself  of  his  right  to 
remonstrate  against  the  ansesHment  at 
the  proper  time.  Bryan  v.  Foley,  17  Ind. 
App.  «29,  47  N.  E.  351. 

But  in  one  case  it  was  held  that,  in 
a  proceeding  for  judgment  against  ihe 
right  of  way  of  a  railroad  company 
within  a  drainage  district  for  an  assess- 
ment by  the  drainage  commissioners,  it 
is  for  the  jury  to  say  whether  the  right 
of  way  was  benefited  by  the  carrying  off 
of  water  that  at  times  stood  thereon  in 
ponds  and  holes.  Drainatfe  Comre,  v. 
niittois  C.  R.  Co.  158  111.  353,  41  N.  B. 
1073. 

'•'xVetc  Eel  River  Draining  Aeeo.  v. 
Ditrbin,  30  Ind.  173. 
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ment.*'  The  fact  of  want  of  benefit  is  not  even  ground  for  reducing 
the  assessment;^'  nor  is  the  fact  that,  since  the  improvement,  a  por- 
tion of  the  land  against  which  it  has  been  laid  has  been  dedicated  to 
the  public  for  street  purposes.  ^^  Even  if  the  claim  is  made  that  the 
improvement  is  an  injury  to  the  land  rather  than  a  benefit,  the  claim 
must  be  proved  ;**  and  such  defense  is  not  open  if  it  should  have  been 
raised  earlier  in  the  proceeding.**^  The  assessment  cannot  be  de- 
feated by  the  fact  that  the  cost  of  the  improvement  was  too  great*' 
The  judgment  of  a  state  court,  rendered  on  the  appeal  of  a  railroad 
company  from  the  action  of  drainage  commissioners,  is  conclusive 
upon  the  question  of  benefits  and  damages  accruing  to  the  railroad 
from  the  improvement  of  a  navigable  stream  passing  under  the  track ; 
and,  although  the  judgment  assesses  benefits  but  no  damages,  the  im- 
provement will  not  be  enjoined  by  a  Federal  court  on  the  ground  that 
the  railroad  company  will  be  put  to  great  expense  in  rebuilding  its 

**The  report  of  appraiserg  as  to  lands 
benefited  by  draina|pe  by  a  draining  as- 
sociation and  assessing  the  same  is  only 
prima  fade  evidence,  in  a  suit  to  en- 
force the  lien  of  such  assessment,  where 
the  statute  authorizing  assessments  for 
such  purposes  by  such  associations  per- 
mits laoaowners  to  deny  that  the  work 
is  of  public  utility,  that  their  lands  are 
benefited  thereby  to  the  amount  of  the 
assessment,  or  that  for  any  other  rea- 
son they  should  be  compelled  to  pay  the 
assessment  or  any  part  of  it.  Eel  River 
Draining  Asso.  ▼.  Topp,  16  Ind.  242. 

Hie  defense  that  land  was  not  bene- 
fited, and  that  it  waji  arbitrarily  and  ex- 
ce«sively  assessed  without  regard  to 
proportionate  benefits,  may  be  raised  in 
an  action  to  enforce  an  assessment  for 
reclamation-district  purposes,  where  no 
hearing  on  the  question  of  benefits  is 
provided  except  by  way  oi  defense  to 
suits  for  the  collection  of  assessmenta, 


so  that  the  charge  on  the  land  does  not 
become  final  until  the  determination  of 
such  a  suit.  Loiver  Kings  River  Recla- 
mation District  ^o.  5S1  v.  Phillips,  108 
CaJ.  306,  39  Pac.  630,  41  Pac.  335;  Reo- 
lamation  Dist  No.  551  v.  Runyon,  117 
Cal.  164,  49  Pac.  131. 

^^ Conner  v.  Cinoinnatiy  11  Ohio  C.  C. 
336. 

^Wilson  V.  Cinoinnatiy  6  Ohio  N.  P.  68. 

■•The  fact  that  the  proposed  drain 
will  be  an  open  ditch  from  10  to  15  feet 
wide  does  not  necessarily  imply  that 
such  drain  will  be  an  injury  to  the  land, 
which  will  warrant  the  court  in  setting 
asid^  an  assessment  on    it  for   benefits 


resulting  thereto,  levied  by  the 
sioners  of  the  drainage  district  without 
awarding  damages  for  injuries,  but  who 
reported  that  no  lands  would  be  injured 
by  the  drainage  or  the  construction 
thereof, — especially  as  the  county  court 
confirmed  their  report,  and  it  does  not 
appear  that  anyone  claimed  any  dam- 
ages for  the  construction  of  such  drains 
over  his  land.  Huston  v.  CUurk,  112  III. 
344. 

^Moffit  V.  Medsker  Draining  Amo.  48 
Ind.  107. 

'^  An  assessment  for  a  completed  work 
in  draining  lands  will  not  be  set  aside 
as  excessive  upon  objections  supported 
only  by  general  opinions,  previous  lower 
estimates,  a  proved  offer  to  do  at  Or  lo«'- 
er  price  a  certain  item  of  work  which 
cost  more,  nor  by  testimony  that  the 
lands  assessed  are,  in  the  opinion  of  wit- 
nesses, not  worth  as  muA  aa  tlie  im- 
provement cost,  in  the  absence  of  par- 
ticulars of  a  proper  expenditure  by  ex- 
act measurements  and  accurate  calcula- 
tions by  competent  engineers  and  of  ex- 
plicit denials  of  services  diarged  for  and 
disbursements  made.  Re  Pequest  Rivrr, 
42  N.  J.  L.  653. 

Whether  the  project  for  the  establish- 
ment of  a  ditch  was  more  compreihen- 
.sive,  or  embraced  and  affectea  more 
lands,  than  was  necessary  in  order  to  ac- 
complish the  drainage  of  the  petition- 
er's land  in  the  cheapest  and  b^t  man- 
ner is  a  subject  for  the  exclusive  judg- 
ment of  the  commissioners  of  drainage, 
and  their  determination  of  that  ques- 
tion is  not    reviewable    by    the    oooirt. 
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bridge,  aind  its  interstate  commerce  and  mail  service  will  be  inter- 
rupted.** 

Noncanipletion  of  improvement — ^An  assessment  will  not  be  en- 
forced if  the  consideration  for  it  has  entirely  failed  because  the  work 
was  abandoned,  or  was  not  completed,  so  that  no  benefit  resulted  to 
the  property ;  as  where  an  attempted  drainage  improvement  was  aban- 
doned so  as  to  leave  the  land  under  water, — ^a  place  of  resort  for  wa- 
ter fowl,  hunting,  and  fishing.*^  But  the  fact  that  the  drain  was 
not  completed  is  not  ground  for  injunction  against  the  collection  of 
the  tax  where  a  legal  remedy  exists  for  any  damages  caused  thereby.** 

No  right  of  way. — The  fact  that  a  right  of  way  over  private  prop- 
erty where  the  drain  was  constructed  has  not  been  obtained  is  no  de- 
fense as  against  the  assessment,  if  the  authorities  have  a  right  to  pro- 
i*ure  the  right  of  way  at  any  time.  That  question  arises  between  the 
public  authorities  and  the  lando^vner,  and  the  taxpayer  has  no  right 
to  raise  it.*'     The  statute  may,  however,  make  the  acquirement  of  a 

ffWdb  T.  Voight,  110  Ind.  279,  11  N.  E.    396:  B^-ady  v.  Hayward,  114  Mich.  326, 
906.  72  N.  W.  2;]3. 

^ijmke  Erie  d  W,  R.  Co.  ▼.  Smith,  61  The  right  of  a  municipal  corporation 
Fed.  885.  to  levy  a  special  assesflment  for  the  con- 

"DcrirUoft  ▼.  Tfew  Orleans,  34  La.  gtriiction  of  a  sewer  cannot  be  ques- 
Ann.  170 ;  Toledo  use  of  Wernert  v.  tioned  on  the  ground  that  the  ordinance 
Or999er,  6  Ohio  8.  &  C.  P.  Dec  17S.  providing     for     its     construction     waa 

^Barber  r.  Hankin,  154  Ind.  230,  66  passed  l^fore  the  necessary  steps  had 
N.  E.  225.  been  taken  to  acquire  Uie  right  of  way 

And  the  oolleetion  of  a  special  asseas-  therefor  over  private  property  beyond 
meat  for  the  construction  of  a  connect-  the  corporate  limits.  The  necessary 
iqg  lyaicm  of  sewers  cannot  be  enjoined  steps  to  condemn  or  otherwise  acquire 
upon  the  gronnd  that  a  part  of  the  work  such  right  of  way  may  be  taken  after 
tiad  not  been  done,  as  m  such  ease  the  the  assessment  of  benefits  has  been  made 
writ  of  mandamus  may  be  invoked  to  and  confirmed.  Maytcood  Co,  y.  May- 
eompel  the  city  to  complete  the  improve-  iroor/,  140  111.  216,  29  N.  E.  704. 
mmt  in  accoitlance  with  the  ordinance.  A  court  of  equity  will  not  enjoin  the 
Vavrrtmne  t.  People,  18S  111.  407,  58  N.  payment  of  tax  bills  issued  to  the  con- 
E.  f91.  tractor,  until    a    proper    proportion    of 

Tlie  collection  of  an  assessment  for  a  such  bills  are  paid  or  tendered,  where 
eottnty  ditch,  the  contractors  for  which  such  contractor  at  great  expense  has 
had  been  paid,  will  not  be  enjoined  constructed  a  sewer  in  full  compliance 
OB  the  groimd  that,  owing  to  the  negli-  with  plans,  specifications,  and  plats  fur- 
gence  of  the  engineer  having  charge  nishcd,  and  under  immediate  direction 
thereof  and  fault  of  the  contractors  and  supervision  of  the  authorized  engi- 
therefor,  the  ditch  was  defectively  con-  neer,  and  the  work  has  been  accepted  by 
ctroctcd  and  inadequate  to  drain  plain-  the  city,  but  which  sewer,  by  mistake 
tiffs'  lands,  if  plaintiffs  had  a  remedy  of  the  city  authorities,  wrongfully 
on  the  bonds  of  the  engineers  and  coi^  crosses  private  property,  although  tlie 
tnetoTB,  and  knowingly  allowed  sucfi  sewer  may  be  useless  until  it  is  lawfully 
ditdi  to  be  so  eonatnieted  without  com-  connected  with  a  proper  outlet,  which 
plaining  thereof.  Putnam  County  v.  can  be  done  at  an  inconsiderable  ex- 
ITnivM.  53  Ohio  St.  628,  42  N.  E.  831.   penae.     Tlie  proper  proportion  of  such 

^Miiier  r.  Anheuser,  2  Mo.  App.  168 ;   tax  would  be  the  contract  price  for  all 

Byde  Park   t.  Borden,  94    111.  26:    Re  the  work  less  the  cost  of  that  part  ex- 

Bwan,  33  Hno,  200;     lAirge    v.    Keen's  tending  through    the    private    property. 

Creek  Drainimg  Co,  30  Ind.  263.  05  Am.   Johnson  v.  Dtier,  115  Mo.  366,  21  S.  W. 

Dec  696:    Uoore   ▼•   Albany,  98   N.  Y.   800. 
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right  of  way  a  condition  precedent  to  the  legality  of  the  proceeding ; 
and,  in  such  case,  no  valid  assessment  can  be  made  unless  the  right 
of  way  has  been  obtained.^® 

Other  objections, — The  statute  may  make  substantial  error  a 
ground  for  vacating  an  assessment.*^  Mere  inequalities  will  not  de- 
feat the  assessment  if  there  is  no  direct  discrimination  in  favor  of 
some  persons  to  the  prejudice  of  others;*®  nor  will  slight  departures 
from  the  plan  of  the  improvement**  That  assessments  for  other  im- 
provements have  been  erroneously  inserted  in  the  assessment  roll  will 
not  defeat  the  assessment.**®  The  authority  of  the  officers  having  control 
of  the  work  cannot  be  attacked  for  the  first  time  on  a  motion  for  new 
trial  of  an  action  for  the  establishment  of  an  assessment'^  That  ques- 


A  special  tax  bill  for  the  construction 
of  a  sewer  is  not  invalidated  by  reason 
of  the  fact  that  it  was  built  on  private 
property,  where  it  was  so  constructed 
with  the  consent  of  the  owner  of  the 
property,  as  he  would  be  estopped  from 
afterwards  disturbing  it  Bt.  Joseph 
use  of  Saxton  Nat,  Bank  v.  Landie,  54 
Mo.  App.  316. 

A  sale  of  land  for  taxes  for  the  con- 
struction of  walls  along  the  banks  of  a 
water  course  flowing  through  a  city  and 
used  as  a  part  of  its  drainage  system 
will  not  be  set  aside,  and  the  lien  of 
the  assessment  discharged,  upon  a  col- 
lateral attack  in  an  action  to  quiet  title, 
on  the  ground  that  the  assessment  was 
l^oid  for  want  of  jurisdiction  ovor  the 
subject-matter  because  the  municipality 
had  not,  by  purchase  or  condemnation, 
acquired  the  right  to  construct  the  walls 
upon  private  proi)erty,  in  the  absence  of 
conclusive  proof  that  the  municipality 
had  not  acquired  such  right  by  dedica- 
tion, prescription,  or  otherwise, — especi- 
ally where  the  owner  stood  by  and  al- 
lowed the  work  to  be  completed  without 
objecting,  and  has  not  paid  or  tendered 
the  equitable  amount  of  benefits  result- 
ing to  his  land  by  the  improvement. 
Jackson  v.  Smith,  120  Ind.  520,  22  N. 
E.  431. 

^Re  Checsehrough,  78  X.  Y.  232,  Af- 
firming 17  Hun,  561;  He  Rhinrlander, 
68  N.  Y.  106;  J^eopfe  ex  rel.  Williams  v. 
Haines,  49  N.  Y.  587 ;  Olmsted  v.  Den- 
nis, 77  N.  Y.  378. 

But  the  owner  of  land  upon  one  side 
of  a  street,  having  the  fee  to  the  center, 
cannot  defeat  an  assessment  for  a  sewer 
placed  in  the  street  on  the  ground  that 
the  municipal  corporation  did  not  obtain 
title  to  the  street,  where  he  does  not 
show  that  the  Fewer  wa«  not  located  on 


the  portion  of  the  street  to  which  he  did 
not  have  title,  by  authority  of  its  own- 
ers. Re  Ingraham,  64  N.  Y.  311,  Affirm- 
ing 4  Huji,  495. 

"jRe  Vail  Buren,  17  Hun,  627. 

^Hagar  v.  Reclamation  District  No. 
108,  111  U.  8.  701,  28  L.  ed.  569,  4  Sup. 
Ct.  Rep.  663. 

It  is  no  defense  to  an  action  to  enforci- 
the  payment  of  an  assessment  on  lands 
for  the  construction  of  a  drain  that 
more  land  of  another  person  is  assessed 
than  is  mentioned  in  the  petition  for  the 
application  of  appraisers  as  being  af- 
fected by  the  drain.  Bate  v.  Sheets,  50 
Ind.  329. 

The  invalidity  of  a  provision  of  a  city 
ordinance  exempting  persons  paying  a 
specified  sum  into  the  treasury  from  fu 
ture  assessments  for  the  expensi»  of  con- 
structing a  sewer  does  not  render  void 
tlic  assessments  made  against  other 
property  owners,  where  the  amount  of 
such  assessments  was  not  increa.sed  by 
such  exemptions.  Page  v.  St.  Louis,  2U 
Mo.  136. 

The  owners  of  property  which  can  bo 
drained  by  a  sewer  will  not  be  relieve<I 
from  a  local  assessment  for  its  construc- 
tion because  there  is  property  in  the  dis- 
trict which,  because  of  the  topography 
of  the  ground,  cannot  be  drained.  John- 
son V.  Duer,  115  Mo.  366,  21  S.  VV.  800. 

^  A  variation  of  two  inches  in  the 
diameter  of  the  size  of  a  sewer  as  con 
structed  and  that  referred  to  in  th<* 
plan  adopted  for  the  improvement  is  not 
sufficient  to  defeat  the  assessment.  Leo- 
minster V.  Conant,  139  Mass.  384,  2  N. 
E.  690. 

^Hooker  v.  Rochester.  30  N.  Y.  Supp. 
297. 

'^Ooodiaine  v.  Leak,  127  Ind.  569,  27 
N.  £.  161. 
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lion  should  he  raised  at  the  proper  time  in  the  course  of  the  proceed- 
ings.** Mere  iiiis»description  of  the  pro})erty  is  not  sufficient  to  render 
the  assessment  void  f^  but,  if  the  description  is  so  insufficient  that  the 
land  intended  to  be  assessed  cannot  be  determined,  it  will  be  void.^* 
The  question  whether  or  not  an  erroneous  statement  of  the  name  of  the 
owner  will  defeat  the  assessment  depends  upon  the  provisions  of  the 
t'tatute.^'  The  fact  that  sufficient  funds  are  already  raised  is  no  de- 
fense against  the  payment  of  the  assessment,  since,  if  it  is  too  large, 
all  lando\vners  have  a  right  to  share  in  the  rebate.^®  The  taxpayer  is 
not  allowed  to  set  off  claims  which  have  accrued  to  him  during  the 
«-onstruction  of  the  ditch.  Such  claims,  if  the  subject  of  set-off  at  all, 
^lumld  be  adjusted  at  the  time  the  assessment  is  levied,  and  cannot  be 
!»rc»ught  forward  upon  an  attempt  to  enforce  it*^ 

SSda.  Omitsion  of  benefited  lands. —  The  whole  theory  upon  which  a 
Uh^aI  assessment  for  the  construction  of  a  drain  can  be  made  is  that 
the  property  assessed  is  merely  paying  its  proportion  of  a  sum  which 
ought  to  be  met  by  land  which  is  particularly  interested  in  and  bene- 
Htnl  by  the  improvement,  and  that,  therefore,  its  owner  must  bear 


'Fo9ter*9  Branch  Ditching  Co.  v. 
Makepeace,  45  Ind.  226. 

PerfM)ti»  upon  whom  is  imposed  a 
drainage  assesflinetit  cannot  question  the 
exi^tenoe  of  the  corporation  and  tlie  au- 
thority of  the  officers  impofttng  the  as- 
^^nnent,  sinee  such  matters  cam  only 
be  qoentioned  by  proceeding  by  quo 
wamnto,  where  there  was  a  de  facto 
oOTporation  assuming  to  exerelHO  pow- 
er* with  reference  to  the  drainage. 
Bfak^  T.  People,  109  III.  504. 

"Baker  v.  Clem,  102  Ind.  101).  26  N. 
H  215. 

An  erroneou»»  description  of  lands  up- 
on which  a  sewer  assessment  is  levied 
•loei  not  invalidate  it  where,  by  the  city 
rharter.  the  common  council  is  author- 
ized to  correct  errors  in  the  description 
of  lands  on  which  an  assessment  is  im- 
posed. Hooker  V.  Rochestf^,  .30  N.  Y. 
Supp.  297. 

'•Atwell  T.  Zeluff,  26  Mich.  118. 

*A  drainage  assessment  is  a  valid 
lien  on  land  as  against  a  collateral  at- 
tack by  the  owner  thereof «  although 
i^uch  lands  were  descrilied  in  the  drain- 
age proceedings  as  being  owned  by  an- 
other party  in  whose  name  the  land  ap- 
peared on  the  tax  duplicate,  under  a 
Htatute  making  it  sufficient  notice  if 
iMod*  affected  are  described  as  belonging 
to  the  person  who  appears  to  be  the 
owaer  according  to  the  last  tax  dupli- 


cate or  record  of  transfers.  Kecd  v. 
Kalfftbrck,  147  Ind.  148,  46  N.  E.  476. 
46  N.  E.  466. 

A  landowner  may  have  an  assessment 
on  his  land  for  the  construction  of  a 
ditch  set  aside  where  the  petition  for  its 
establishment  and  the  notice  properly 
described  the  land,  but  erroneously  gave 
the  name  of  the  owner  as  the  grantor  of 
the  present  owner,  contrary  to  an  ex- 
press provision  of  the  statute  requiring 
that  the  petition  "give  the  names  of 
owners  thereof  if  known,  and,  when  un- 
knowii.  sliall  so  state.**  Troyer  v.  Dyat\ 
102  Ind.  306,  1  N.  E.  728. 

^Hammond  v.  People,  169  111.  545.  48 
N.  E.  573. 

That  the  construction  of  a  drainage 
ditch  wa«  paid  for  out  of  general  funds 
of  the  coimty  contrary  to  law  will  not 
relieve  the  owners  of  property  benefited 
from  liability  to  pay  their  assessments, 
since  the  money  received  by  the  assess- 
ment may  be  substituted  for  that  paid 
out.  Paiterson  v.  Baumer,  43  Iowa, 
477. 

"Peoftlr  ex  rel.  Barber  v.  Chapman, 
128  111.  496,  21  N.  E.  507. 

Proceetlings  upon  a  municipal  claim 
for  the  construction  of  a  sewer  being  ex- 
clusively in  rem,  there  can  be  no  certifi- 
cate for  a  balance  claimed  by  way  of 
set-off.  Philadelphia  use  of  Jones  v. 
(y Conner,  9  Pa.  Dist.  R.  230. 
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his  portion  of  the  burden  under  his  duty  to  the  government  This 
principle  is  at  once  violated,  and  the  foundation  for  the  assessment 
removed,  if  any  of  the  property  which  is  benefited,  and  which  should 
<»ontribute  to  the  cost  of  the  improvement,  is  omitted  from  the  assess- 
ment rolL^  This  rule  does  not  deprive  the  commissioners  of  the  dis- 
cretion as  to  what  property  is  benefited  so  as  to  bring  it  within  the 
assessment  district,  or  give  an  individual  taxpayer  a  right  to  control 
their  discretion  ;•  nor  does  it  impair  the  right  of  the  legislature  to 
grant  exemptions  for  valid  reasons  which  give  a  right  to  grant  such 
-exemptions  generally.^  An  assessment  is  not  void,  although  it  omits 
property  which  is  within  the  terms  of  the  statute  authorizing  the  as- 
sessment, if  it  is  not  in  fact  l)enefited  thereby;*  and  one  whose  assess- 
ment is  not  increased  by  an  omission  of  other  property  cannot  com- 
plain of  it.'  A  sewer  assessment  is  not  invalid  because  it  is  laid  on 
only  a  small  portion  of  a  tract  of  land  belonging  to  the  same  person, 
that  being  the  only  portion  of  the  tract  that  is  benefited.* 

^Maaiert  v.  Portland,  24  Or.  161,  33  *Aii  assessment   for  the  construction 

Pac.  540.  of  a  sewer  is  not    invalid    because   sr- 

Although  commissioners  of  sewers  are  sessed  only  against  the  property  on  Uie 

authorized  to  do  according  to  their  dis-  side  of  the  street  on  which  such' sewer  i.*« 

"Cretion,  such  discretion  ought  to  be  lim-  located,    under    an    ordinance    requiring 

ited  by  the  rule  of  reason  and  law;  and  the  assessment  to  be  made  on  the  prop- 

they  cannot  assess  the  entire  expense  of  orty  beneftted   "bounding  and   abutting 

repairing  the  bank  of  a  river  on  the  ad-  upon  the  improvement,"  where  it    does 

joining  owner,  but  must  assess  it  on  all  not  appear  but  that  the  property  not  as- 

whose  lands  are  in  danger  from  failure  nessea   is  already    supplied    with    local 

to  repair.    Rooke's  Case.  5  Coke.  996.  drainage,  and    therefore    exempt    from 

The  trustees  of  a  village  will  be  en-  further  assessment,  or  that  it  could  be 

Joined  from  enforcing  the  lien  of  a  sew-  beneftted  thereby,   except  that    at    one 

or  assessment  on  the  ground  that  it  will  point  surface  drainage  on   the  owner's 

•cast  a  cloud  upon  the  plaintiff's  title,  property  may  run  into  the  sewer,  as  that 

where  the   commissioners   appointed   to  is  only  an    incidental    benefit,  if    any. 

assess    benefits     intentionally     omitted  Toledo  v.  Beaumont,  3  Ohio  N.  P.  287. 

from  the  assessment,  which  did  not  on  A   railroad   right   of   way   is  not,   in 

its  face  disclose  the  omission,  a  portion  any  proper  sense,  contiguous  to  a  sewer 

•of  the  property  included  in  the  improve-  passing  through  it  under  the  ground,  so 

ment  di.ntrict  designated  by  statute.    J.  as   to   render  an   ordinance   invalid   be- 

<€  .4.  McKcchnie  Brciring  Co.  v.  Canon-  cause  it  does  not  provide  for  the  levy- 

daiffua,  15  App.  Div.  139,  44  N.  Y.  Supp.  ing  of  a  special  tax  thereon.  Payne  v. 

317.  South  Rpringfield,  161  III.  285,  44  X.  E. 

■A  landowner  within  a  drainage  dis-  105. 
trict  cannot,  by  writ  of  certiorari,  have  ^Wihon  v.  Gmcinnati,  5  Ohio  N.  P.  68. 
the  proceedings  for  the  organization  of  Where  two  sewers  are  constructed  at 
a  drainage  district  quashed  upon  the  the  same  cost  per  foot  and  as  part  of  the 
ground  that  certain  land  therein  was  same  improvement,  owners  of  lots  aj«- 
not  classified,  where  it  appears  that,  if  sessed  for  one  cannot  defeat  the  assets- 
such  land  had  been  classified,  it  would  ment  because  the  owners  of  the  lot^ 
have  been  at  zero,  and  no  tax  could  have  benefited  by  the  other  have  not  been  as- 
"been  assessed  against  it.  Chapman  v.  sessed.  Fairbanks  v.  Fitchburg,  132 
Jh-ainage  Comra.  28  111.  App.  17.  Mass.  42. 

^Toledo  V.  Potter,  19  Ohio  C.  C.  661;  •Barber  v.  Chicago,  152  111.  37,  38  N. 

Minnesota  d  Af.  Land  <f-  fmpror.  Co.  v.  E.  253. 
Billings,  50  G.  0.  A.  70,  111  Fed.  972. 
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840.  Valid  portion  of  aMeument  must  be  paid. —  To  entitle  one  who 
has  a  good  ground  for  contesting  a  drainage  assessment  to  a  hearing 
he  must  pay  whatever  portion  of  the  assessment  is  valid.  ^ 

S41.  Laches;  waiver. —  As  we  have  seen  in  considering  the  grounds 
for  contesting  an  assessment,  objections  must  be  made  in  due  time, 
and  the  right  to  make  them  may  be  lost  by  laches.  The  assessment 
and  collection  of  a  drain  tax  will  not  be  enjoined  on  the  ground  that 
the  c(»nplainant  will  not  derive  any  benefit,  where  he  had  knowledge 
of  the  improvement,  and  did  not  commence  his  suit  until  the  expense 
of  oonatnicting  the  drain  had  been  incurred  and  orders  had  been  is- 
sued for  the  worL*  Closely  connected  with  the  loss  of  the  right  to 
•oonteat  an  assessment  by  laches  is  the  right  of  waiver.  All  objections 
which  are  not  raised  when  they  should  be  will  be  regarded  as  waived. 
Whatever  irr^ularities  might  have  been  corrected  had  the  objection 
been  made  at  the  proper  time  should  be  regarded  as  waived  by  failure 
to  make  them  dien.*    But  failure  to  object  will  not  waive  objections 


*Dmr9i  T.  Orifin,  31  Neb.  668,  48  N. 
W.  819 ;  Giiletie  r,  Demver,  21  Fed.  822; 
KUthart  V.  Wickwire,  121  Ind.  331,  22 
X.  E.  342. 

A  Imdowner  is  esiapped  from  attack- 
iiiff  the  ▼mlidity  of  a  dit«h  proeeeding  by 
«  suit  to  quiet  title  after  aaJe  of  his  land 
for  an  aaaeaaiiient,  unless  he  first  pay  or 
leader  the  beneflta  resulting  to  his  land 
thereby,  represented  by  the  assessment 
Wied  thereon,  where  he  stands  by  with- 
ont  objecting  until  after  the  ditch  bene- 
idal  to  his  land  haa  been  oonstnieted 
in  good  fmith  under  color  of  statutory 
proceeding,  and  the  rights  of  others 
have  intervened.  Prezinger  t.  HamesB, 
114  Ind.  491,  16  N.  E.  495;  Prtzinger  v. 
Fording,  114  Ind.  599,  16  N.  E.  400. 

^Walker  Tv:p.  v.  TKoman,  123  Mich. 
290.  82  K.  W.  48:  Darnt  t.  Qriffin,  31 
N>b.  668.  48  N.  W.  819. 

A  party  who  objects  to  the  construc- 
tion of  a  ditch  upon  the  gioiuid  of  want 
of  jurifidietioo  of  the  board  of  commis- 
siooers  to  order  it  should  proceed  with 
Teaaooable  promptness  in  asserting  his 
objeetiotia.  and  not  wait  until  the  ditch 
ia  completed,  and  thus  be  enabled  to  re- 
eetve  all  the  benefits  to  be  deriyed  from 
it  before  aaserting  the  want  of  author- 
ity. Dakota  Cauntg  v.  Cheney,  22  Neb. 
437.  36  N.  W.  211. 

One  seeing  a  review  by  certiorari  of 
the  proceedings  to  assess  lands  for  the 
eoat  of  draining  under  a  drainage  act 
nmst  move  promptly.  Delay  until  a 
large  portion  of  the  assessment  has  been 
collected  and  applied  will  constrain  the 


court  to  refuse  relief.  State,  Brittonf 
Prosecutor,  v.  Blake,  35  N.  J.  L.  208; 
Haines  y.  Campion,  18  N.  J.  L.  49. 

A  delay  of  ten  months  by  inhabitants 
and  taxpayers  of  a  town  before  bringing 
their  bill  to  restrain  payment  of  money 
for  expense  already  incurred  in  draining 
a  pond  under  authority  of  the  town  is 
such  laches  as  will  preclude  a  right  to 
equitable  relief.  Fuller  v.  Melrose,  1 
Allen,  166. 

But  in  one  case  it  was  held  that  the 
right  of  a  citizen,  as  against  the  munic- 
ipal corporation,  to  have  a  lien  for  an 
unlawful  sewer  assessment  stricken  off 
cannot  be  lost  by  laches.  "Asseftsmenta 
of  this  nature  are  a  species  of  taxation, 
and,  in  laying  and  collecting  them,  the 
city  exercises  the  delegated  power  of  the 
state.  It  is  manifestly  unjust  for  the 
state  to  take  advantage  of  the  oversight 
or  omission  of  a  citizen,  and  to  exact 
from  him  a  tax  that  cannot  constitu- 
tionally be  imposed."  Harrisburg  v. 
Hoak,  9  Pa.  Dist.  R.  51. 

'Blake  v.  People,  109  III.  504;  Hall  v. 
Slayhaugh,  69  Mich.  484,  37  N.  W.  545; 
Hackett  v.  Brown,  128  Mich.  141,  87  N. 
W.  102;  MorreU  v.  Union  Drainage 
Dist  No.  1,  118  III.  139,  8  N.  E.  675; 
Patterson  v.  Baumer,  43  Iowa,  477. 

A  petitioner  for  a  drain,  who  releas/*d 
the  right  of  way  and  consented  to  all  <.he 
proceedings,  but  objected  to  those  '<aken 
for  the  purpose  of  raising  the  tax  to 
pay  for  its  construction,  cannot  be  heard 
to  complain  of  irregularities  in  the  pro- 
ceedings for  the  purpose  of  evading  pay- 
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which  go  to  the  validity  of  the  proceeding,  and  are  more  than  mere 
irregularities/*  Express  assent,  however,  to  the  proceedings  may 
amount  to  a  waiver  of  even  constitutional  objections.^  A  resident  of 
a  municipal  corporation  will  not  be  permitted  to  set  aside  proceedings 
for  the  construction  of  a  sewer  which  has  resulted  in  an  assessment 
against  his  property  because  of  defects  in  the  proceedings,  where,  with 
knowledge  of  the  facts,  he  permitted  the  sewer,  which  would  be  a 
great  benefit  to  his  property,  to  be  completed  without  any  objectioD 
from  him.^ 

842.  Estoppel. —  Where  the  taxpayer  has  not  only  failed  to  urge  his 
objections  at  the  proper  time,  but  has  permitted  the  work  to  go  for- 
ward and  money  to  be  expended  on  the  faith  of  his  conduct,  the  prin- 
ciple of  estoppel  will  prevent  him  from  denying  liability  for  the  as- 
sessment;^   and  this  is  especially  true  in  case  of  persons  who  in- 


iii€nt  of  the  iiix  asnes^scd  upon  his  lands. 
CooJfc  ▼.  Cwert,  71  Mich.  249,  39  N.  W. 
47. 

A  landowner,  duly  notified  of  the  pro- 
ceedings at  the  time  of  the  establish- 
ment of  a  ditch,  cannot,  after  the  final 
judgment  of  the  court  establiRhing  it 
and  confirming  the  assesnment  of  bene- 
fits and  damages,  to  which  he  filed  no 
remonstrance,  and  after  the  construc- 
tion of  the  ditch,  file  an  intervening  pe- 
tition asking  for  an  allowance  of  dam- 
ages to  his  land  on  the  ground  that  at 
the  time  of  its  establishment  he  was  un- 
able to  discover  that  the  proposed  drain 
would  not  benefit  his  land,  but  would  be 
an  injury  thereto.  Hoefqcn  v.  Haryieas, 
148  Ind.  224,  47  N.  E.  470. 

An  injunction  will  not  be  granU^d  at 
the  suit  of  a  property  owner  to  restrain 
the  collection  of  an  assessment  for  the 
construction  of  a  sewer  on  the  ground 
of  fraud  by  the  placing  therein,  by  the 
contractor,  of  rings  instead  of  other  con- 
nection, where  no  serious  damage-  has 
been  done  thereby,  and  such  owner  stood 
by  and  permitted  the  work  to  be  com- 
pleted instead  of  enjoining  its  comple- 
tion. BJanchard  v.  Columbus,  8  Ohio  S. 
&  C.  P.  Dec.  676. 

^Walters  v.  Chamherlin,  65  Mich. 
,i:«.  :V2  N.  W.  440. 

Ulonston  v.  Wheeler,  52  N.  Y.  641. 

"State  ex  reL  Schintgen  v.  La  Crosse^ 
101  Wis.  208,  77  N.  W.  167. 

Weir  Albany  Gaslight  d  Coke  Co.  v. 
Cnimbo.  10  Ind.  App.  360,  37  X.  E. 
1062;  Kt:llogg  v.  Ely,  15  Ohio  St.  66; 
Hoore  V.  Molntyrc.  110  Mich.  237,  68 
N.  W.   130. 

One  who  cxmsents  to  the  construction 


of  a  ditch,  and  promises  to  construct  the 
part  apportioned  to  him,  and  attempts 
to  let  out  tlie  job  for  the  work,  cannot, 
after  the  ditch  has  been  constructed  in 
part  and  his  lands  benefited  therel^, 
complain  of  an  assessment  therefor. 
Mabee  v.  Iftner,  45  Mich.  568,  8  N.  W. 
578. 

One  who  stands  by  and  permits  the 
deepening,  widening,  and  extending  of 
a  drain  with  knowledge  that  he  is  to  be 
assessed  therefor,  and  that  those  doing 
the  work  can  be  compensated  in  no  other 
way,  and  who  actually  receives  a  benefit 
from  the  work,  is  not  entitled  to  an  in- 
junction restraining  the  collection  of 
the  taxes  assessed.  Attrell  v.  BameB, 
109  Mich.  10,  66  N.  W.  583. 

A  landowner  who  stands  by  and  sees 
the  construction  of  a  ditch  without  ob- 
jecting until  after  its  completion  is  eft- 
topped  from  afterwards  suing  out  an  in- 
junction on  the  ground  that  the  statu- 
tory rei]uircment  as  to  the  giving  of  no- 
tice of  the  letting  of  the  contract  was 
not  complied  with,  and  the  ocmtract  was 
let  at  a  higher  price  than  it  should  have 
been.    Muncey  v.  Joest,  74  Ind.  409. 

A  bill  to  set  aside  proceedings  to  es- 
tablish a  drain  and  to  enjoin  collection 
of  the  tax  will  be  dismissed  where  the 
complainant  joined  with  others  in  re- 
leasing the  right  of  way,  bid  off  the 
work  for  two  sections,  and  deferred  fil- 
ing the  bill  until  the  tax,  with  a  single 
other  exception,  had  been  paid.  Harwood 
V,  Huntoon,  51  Mich.  639,  17  N.  W.  216. 

An  owner  of  abutting  property  who. 
by  reason  of  living  in  the  vicinity  of  a 
sewer  improvement,  knew,  or  should 
have  known,  that  the  same  was  being 
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^tigate  the  proceedings.*  But  the  mere  signing  of  the  petition  will 
not  estop  the  petitioner  from  objecting  to  illegal  priK-ixMling^.'^  A 
lan<lowner  is  estopped  from  denying  the  validity  of  an  assossmont 
levied  against  his  land  for  the  construction  of  a  drain  on  the  ground 
that  a  previous  assessment  had  been  made  but  was  set  aside,  where  the 
first  assessment  was  invalid,  and  was  set  aside,  and  a  new  one  was 
made  at  the  request  and  with  the  consent  of  such  owner,  and  he  ex- 
pressed himself  satisfied  therewith,  and  stood  by  and  allowed  the 
ditching  company  to  expend  money  on  the  faith  of  it*  If  the  action 
of  the  taxpayer  causes  a  change  of  position  on  the  part  of  another 
interested  person,  the  taxpayer  is  estopped  from  setting  up  the  inva- 
lidity of  the  assessment'  iNot  every  failure  on  the  part  of  the  tax- 
payer to  object  to  the  proceedings  will  estop  him  from  contesting  the 
validity  of  the  assessment  In  order  to  have  that  elTcvt  he  must  have 
known  of  the  invalidity  of  the  proceedings,  or  have  had  such  notice 
as  would  put  him  on  inquiry  ;*  and  he  will  not  be  estopped  if  he  had 
no  notice  that  one  was  to  be  made.'  A  meml)er  of  the  common  council 
which  authorized  a  sewer  improvement  and  directed  the  levying  of  an 
asse^ment  therefor  is  not  estopped  from  taking  exception  to  the  as- 
sessment made  against  him,  where  he  has  not  in  any  manner  recog- 
nized the  roll  as  valid,  or  taken  action  upon  it^  To  effect  an  estoppel 
the  silence  must  be  with  respect  to  something  to  which  the  taxpayer 

«oastnicted  partly  on  her  property,  and  is  not  thereby  estopped  from,  contesting, 
stood  by  and  said  nothing,  is  estopped   on  the  ^ound  of  irregularity,  an  r44acsa- 


resisting  the  validity  of  an  asaess-  ment  for  the  drain  imposed  upon  land 
lor  such  work,  in  an  action  o\^'ned  hy  him,  where  he  had  no  notice 
brought  to  restrain  the  enforcement  of  the  assessment  until  the  roll  w^as  corn- 
thereof,  aa  her  remedy  is  by  an  action  pleted  and  it  was  too  late  for  him  to 
agaiiwt  the  municipality  for  the  appro-  appeal  from  the  action  of  the  drain 
priaticn  to  its  use  of  such  property,  or  commissioner.  Tinsman  v.  Moftroe  Coun- 
the  imposition  of  an  additional  servi-  ty,  00  Mich.  382,  51  N.  W.  460. 
tude  thereon.  Wilson  v.  Cincinnati^  6  A  landowner  is  not  estopped  from 
Ohio  S.  P.  6S.  denying  the  validity  of  an  assessment  on 

*Tumgui9t     r,     Casa     County    Drain  his  land  for  the  construction  of  a  ditch 

ComrM.  (N.  D.)  92  X.  W.  852;  Erickson  on  the  ground  that  he  had  no  notice,  by 

V.  Cof^M  County  (X.  D.)   92  N.  W.  841;  silently  standing  by  without  objecting 

hoomit  V.  Little  Falls,  66  App.  Div.  200,  and  allowing  the  work  to  be  done  on  the 

72  N.  y.  Supp.  774.  ditch  nnd  money  expended  in   its  con- 

Taylor  T.  Burnajt,  30  Mich.  739.  struction  knowing  that  the  same  was  be- 

*S€r%ns  d  O.  C.  Ticp.  Draining  Co,  y.  ing  done  on  the  faith  of  the  validity  of 

AVtire,  38  Ind.  189.  the  proceedings,  in  the  absence  of  proof 

^People  r.  Weber,  164  HI.  412,  45  N.  as  to  the  value  of  the  work  done  and  the 

R.  723L  amount  of  money  expended,  as  estoppels 

•8f.  Joseph  ear  rrf.  Danaher  v.  Dillon,  cannot  be  created  by  bare  intendments 

61  Mo.  App.  317;    Keane  v.  Klawtman,  so  as  to  cut  one  off  from  availing  him 

21  Mo.  App.  465.  self  of  the  right  to  notice  secured  to 

*  A  landowner  who  appears  before  the  him  by   the    organic    law.     Bcuddcr   v. 

jiiiy  in  a  drain  proceeding,  accepts  the  JoncH,  134  Ind.  547,  32  N.  E.  221. 
award  made  him,  and  enters  into  a  con-       *Warren  v.  Qrand  Haven,  30  Mich. 24. 
traH  to  eonstruet  a  portion  of  the  drain, 
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was  bound  to  object.  Silence  with  respect  to  proceedings  as  to  the- 
progress  of  the  work  will  not  raise  an  estoppel  to  object  to  the  amount 
of  the  assessment  which  exceeds  the  statutory  limit  ;^  nor  that  it  was^ 
not  levied  as  required  by  statute.  ^'^  Nor  is  the  taxpayer  estopped  to- 
set  up  the  fact  that  there  was  no  jiirisdiction  to  make  the  improve- 
menty  since  that  is  a  matter  of  which  all  interested  persons  are  bound 
to  take  notice.*^  Nor  will  mere  silenc-e  estop  one  from  taking  ad- 
vantage of  an  insuihcient  description  of  the  land.^*  Merely  making 
use  of  an  illegal  drain  will  not  estop  the  taxpayer  from  contesting  the- 
validity  of  the  assessment;^*  but  such  use  will  waive  mere  irregulari- 
ties in  the  proceedings.^* 

243.  Eecovcring  payment!  made.—  The  rules  governing  the  right  to. 
recover  payments  made  under  protest  are  similar  to  those  which  gov- 
ern the  right  to  contest  the  enforcement  of  the  assessment.  The  tax- 
payer cannot  recover  a  payment  made  under  protest  on  the  gi'ound  of 


•Birdseye  ▼.  Clyde,  61  Ohio  St.  27,  55 
N.  B.  169. 

'*A  landowner  is  not  estopped  from 
attacking,  by  direct  proceedings,  the 
validity  of  a  sewer  assessment  which  is 
Toid  because  not  levied  according  to 
benefits  but  solely  according  to  location, 
contrary  to  statute,  by  silently  standing 
by  and  allowing  the  improvement  to 
proceed  and  accepting  the  benefits  there- 
of after  knowledge  of  the  manner  in 
which  it  was  to  be  made,  as  he  had  a 
right  to  assume  that  the  assessment 
would  be  levied  at  least  under  color  of 
statute.  Craicfordsville  Music  Hall 
A 890,  V.  Clements,  12  Ind.  App.  464,  39 
N.  E.  540,  40  N.  E.  752. 

^Kcese  v.  Denver,  10  Colo.  112,  15 
Pac.  826;  Neicton  County  Draining  Co. 
v.  y  of  singer,  43  Ind.  666. 

^Hunt  v.  State,  26  Ind.  App.  518,  68 
N.  E.  567. 

The  facts  that  an  owner  did  not  ap- 
peal from  an  assessment  upon  his  lands 
for  the  construction  of  a  ditch,  but  stood 
by  and  saw  the  work  done  without  ob- 
jecting; that  the  course  of  the  ditch 
through  his  premises  was  changed  at  his 
instance;  that  $100  was  expended  for 
his  benefit  in  constructing  the  ditch 
through  his  land;  and  that  he  did  not 
question  the  legality  of  the  assessment 
until  after  the  work  was  completed, — 
do  not  estop  him,  in  an  action  to  en- 
force the  assessment,  from  insisting  up- 
on its  illegality  because  of  defective  de- 
scription of  the  land.  Boatman  v. 
Macy,  82  Ind.  490. 

^^State,  A'et/?  Brunsiciok  Rubber  Co., 
Prosecniorj  v.  Ifew  Brunsicick  Street  rf 


Setcer  Comrs.  38  N.  J.  L.  190,  20  Anu 
Rep.  380;  Watertoum  v.  Fairbanks,. 
65  N.  Y.  588;  }feill  v.  Trans- Atlantic 
Mortg.  Trust  Co.  89  Mo.  App.  644.  The- 
court  in  that  case  said:  liefendaat  had 
no  lot  or  part  in  employing  the  contract- 
or to  build  the  sewer.  The  street  is  hi» 
property  subject  to  the  easement  of  the- 
public.  He,  therefore,  finds  on  his  prop- 
erty 9Ln  underground  drain  called  tt 
sewer.  Why  may  he  not  use  it  without 
paying  for  it  when  it  has  been  put  there- 
without  his  request,  and,  it  may  be 
(igainst  his  consent?  We  have  the  high- 
est authority  for  saying  that  w^ben  one 
finds  a  structure  upon  his  property- 
which  has  been  placed  there  without  hiV 
request,  or  direction,  or  consent,  he- 
cannot  be  ma;de  liable  for  its  cost  by 
using  it. 

An  abutter  on  a  sti^et  in  a  tow^n- 
through  which  a  sewer  is  constructed, 
who  enters  the  sewer  with  his  priva4:e- 
drain  by  license  from  the  municipal  au- 
thorities by  which  he  agrees  to  make  no> 
claim  for  damages  on  account  of  the* 
work,  is  not  estopped  to  contest  the  va- 
lidiiy  of  the  order  laying  out  the  sewer 
under  which  an  assessment  is  levied  on 
him.  Sheehan  v.  Fitohburg^  131  Mass. 
523. 

^^Fergus  Falls  v.  Boen,  78  Minn.  186^ 
80  N.  W.  961;  Fitzgerald  v.  Philadel- 
phia, 3  Walk.  (Pa.)   17. 

A  landowner  caimot  object  to  the  va- 
lidity of  the  laying  out  of  a  sewer  for 
want  of  previous  notice  to  him  after  he- 
has  entered  his  private  drain  into  it.. 
Butler  v.  Worcester^  112  Mass.  541. 
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want  of  \)enefit-'  A  statute  governing  the  recovery  of  taxes  gen- 
t  rally  does  not  apply  to  special  assessments.-  The  payment  cannot 
be  recovered  because  part  of  the  statute  is  unconstitutional  if  suffi- 
i  ient  is  constitutioual  to  uphold  the  assessment.*  If  the  taxpayer  has^ 
waived  irregularities,  or  estopped  himself  from  setting  them  up,  he 
raiiuot  recover  his  payment  because  of  them,*  And  if  the  payment 
is  voluntarily  made  it  cannot  be  recovered.^  But  a  special  protest 
is  not  necessary  if  the  payment  is  made  to  avoid  a  liability  upon  the 
pn»i>ei-ty  of  the  taxpayer.** 

X.  COMPJ-KTION  OF  THE  IMPROVEMENT. 

£44.  Validity  of  proceedings.—  To  render  valid  the  proceedings  of 
the  local  authorities  in  the  construction  of  a  drainage  improvement^ 
ihey  must  follow  the  statutory  and  constitutional  requirements  so  far 
as  they  exist.  Pi-oceedings  may  be  quashed  where  jurors  fail  to  take 
the  oath  to  determine  the  necessity  for  using  particular  property  and 
the  just  compensation  to  be  made  for  it,  as  required  by  the  Consti- 
tution.^ And  the  statutes  governing  the  kind  of  improvement  that  is. 
Iieing  made  must  be  followed.  Therefore,  if  different  proceedings- 
are  prescribed  for  local  and  trimk  sewers,  a  local  sewer  cannot  be  built 
under  the  provisions  relating  to  trunk  sewers.^  Discretion  commit- 
ted to  the  local  authorities  must  be  exercised  according  to  law  and 
justice.*     The  steps  necessary  to  confer  jurisdiction  must  be  taken;* 

^SwMth  T.  Citrlow,  114  Mich.  67,  72  N.  that  local  sewers  ai*e  such  as  are  intend- 

W.  22.  ed  for  use  exclusively  for  the  drainage* 

^aplor  T.  Avon  Twp.  73  Mich.  604,  41  and    nccommodation     of    lots     abutting 

N.  W.  703.  tliereon,  the  mere  fact  that  a  sewer  car- 

*Matkias  V.  Cramer,  73  Mich.  5,  40  N.  ries    oif    surface    drainage    from    the- 

\V.  926.  streets  does  not  prevent  its  being  local. 

•Smith  T.  Carlow,  114  Mich.  67,  72  N.  Cincinnati   use   of   Deters   v.    Standard 

\\\  22.  Wagon  Co.  1  Ohio  N.  P.  387. 

*\ew  Orleans  Canal  d  Bkg,  Co,  v.  TSew       '  Under  the  statute  authorizing  sewer 

4}rleans,  30  La.  Ann.  1371.  commissioners  to  make  and  ordain  stat- 

A  drainage  tax  paid  by  a  landowner  utes  and  ordinances  after  the  laws  and" 
will  not  be  refunded,  although  by  stat-  customs  of  Romney-Marsh  in  the  county 
ute  hia  property  is  subsequently  exdud-  of  Kent  or  otherwise,  after  their  owtl 
ed  from  the  drainage  district,  where  it  wisdom  and  discretion,  the  commission- 
appears  thi^  when  the  canals  in  process  era  are  not  bound  to  follow  such  laws 
of  construction  are  completed,  his  land  and  customs.  Keighley's  Case,  10  Coke,. 
will  be  drained.     New  Orleans  Canal  d  130. 

Bka.  Co.  T.  New  Orleans,  27  La.  Ann.       *Darst  ▼.  Griffin,  31  Neb.  668,  48  N. 

505.  W.  819. 

*Com  T.  Welcher^  68  Mich.  263,  13  Am.       The  ew  parte  appointment  of  a  special 

Stw  Rep.  339,  36  N.  W.  69.  drain    commisoioner   on   the   same   day 

^Baicier  r.  Perrin,  47   Mich.   154,  10  that   the   application   for   his    appoint- 

K.  W.  160.  ment  was  nled,  and  without  notice  to* 

'Under   statutes    providing    different  anyone,    is   invalid.     Corey   v.   Jackson 

pToeetidinf^     for     the     construction     of  County  Prolate  Judge,  56  Mich.  524,  23. 

tnuJ^  and  local   sewers,  which  provide  N.  W.  205. 
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but  jurisdiction,  once  acquired,  will,  unless  exi)res»ly  taken  away  by 
the  legislature,  continue  until  the  improvement  is  completed.''  Where 
a  municipal  charter,  after  declaring  that  district  sewers  shall  be  es- 
tablished within  the  limits  of  the  districts  to  be  prescribed  by  ordi- 
nance, expressly  confers  on  the  city  council  power  to  cause  sewers  to 
be  constructed  in  any  district  whenever  it  may  deem  it  necessary  for 
sanitary  purposes,  the  character,  dimensions,  and  materials  to  be  pre 
scribed  by  ordinance  or  contract,  it  is  not  necessary  after  a  sewer  dis- 
trict has  been  established  to  pass  a  special  ordinance  to  authorize  the 
construction  of  each  lateral  sewer;  and  an  ordinance  defining  the 
limits  of  the  sewer  district,  and  authorizing  the  city  engineer  to  con- 
struct such  sewers  therein  as  may  be  necessary,  is  sufficient,  as  the 
contracts  made  by  the  city  engineer  will  have  to  be  approved  by  the 
council.®  Proceedings  will  not  be  invalid  for  failure  to  notify  land- 
owners if  they  waived  the  defect.'  Mere  informalities  will  not  render 
the  proceedings  invalid  as  against  c^)llateral  attack.®  A  ditch  locate<l 
and  constructed  under  color  of  the  statute,  the  expense  of  which  ha?» 
been  paid  for  without  objection  by  the  pai'ties  assessed,  and  which 
has  been  in  use  for  fifteen  years  or  more,  must  be  regarded  and  rec- 
ognized by  the  tow^nship  drain  commissioner  as  a  public  drain  duly 
and  legally  established.^  Whether  or  not  the  power  of  the  oommis 
sioners  will  be  exhausted  by  one  attempt  at  its  exercise  will  be  gov- 
erned by  the  provisions  of  the  statute;  so  that,  if  the  statute  fails 
to  give  authority  to  perfect  a  drain,  the  commissioners  may  lose  their 
authority  when  one  has  been  constructed,  although  it  is  so  defective 
as  to  be  unserviceable.^** 

*  An  act  of  the  legislature  creating  a  'State  ex  rel.  Cavender  t.  8t,  Louis, 

sanitary  district,  embracing  within   it3  50  Mo.  277. 

territory   a  municipal   corporation,   for  '  It  is  not  a  valid  objection  to  the  va 

the    purpose    of    constructing    a     main  lidity    of    drain    proceedings    that    the 

channel  so  as  ultimately  to  change  the  names  of  two  owners  of  land  traversed 

direction  of  the  flow  of  sewage  of  such  by  the  drain  were  omitted  from  the  ap- 

municipality  and  other  territory  within  plication    to   the    probate   court,    where 

the  district  so  that  the  same  will  flow  Huoh  owners  did  not  complain,  and  an 

away  from,  instead  of  into,  a  lake,  with  adjoining  owner  has  given  a  release  of 

power    to    construct    adjuncts    or  addi-  a  suflicient  quantity  of  land  to  accom 

tions  80  ns  to  carry  such   sewage  and  modatc  the  entire  ditch  and  the  depo^- 

drainage   into  such  main  channel,  does  its  of  earth  therefrom.     Eauser  v.  Bur- 

not  operate  as  a  repeal  of  the  statute  bank,  117  Mich.  642,  76  N.  W.  111. 

authorizing  such  municipal  corporation  "Donalson  v.  Lawson,  126  Ind.  169,  25 

to  construct  drains,  ditches,  etc.,  or  re-  N.  E.  903. 

quire  the  corporate  authorities  thereof  ^Zabel  v.  Harshman,  68  Mioh.  273,  42 

to  surrender  control  of  its  sewer  system  X.  W.  44. 

to  the  drainage  trustees, — especially  un-  "Under  the  New  York  act  for  drain- 
til  such  main  channel  is  constructed,  ing  lands  in  Orange  county,  which  au- 
and  the  adjuncts  are  so  extended  as  to  thorized  the  commissioners  to  construct 
drain  all  parts  of  the  territory  of  the  a  ditch  of  such  "depth  and  size  as  might 
district.  Rich  v.  Chicago,  152  lU.  18,  be  found  necessary  and  useful"  for  lead- 
38  N.  E.  255.  ing   oflf   the  waters,   the  commissioners 
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M5.  HotiGe;  hearing. —  Whether  or  not  notice  must  be  given  to  iper- 
•ens  interesieii  in  the  eoiistruction  of  a  sewer,  and  a  hearing  accorded 
thein,  dejiends  on  the  character  of  the  improvement,  the  statutory 
proTisions  on  the  subje<'t,  the  light  in  which  the  court  views  the  exer- 
cise of  power  by  which  the  iniproveuieut  is  made,  and  the  manner  in 
wkich  the  person  claiming  notice  will  be  aiftx'ted  by  the  improvement. 
If  the  statute  makes  notice  a  prerequisite  to  jurisdiction  over  the  pro- 
eecdiiig,  it  mu^t  be  given.  If  the  improvement  is  to  be  in  a  public 
street,  where  there  is  a  right  to  place  it,  and  the  power  to  make  it  re- 
sides absolutely  in  a  governmental  body,  while  the  cost  is  to  be  met  by 
an  exercise  of  the  taxing  power  operating  uniformly  upon  all  prop- 
erty affected,  there  is  no  reason  why  any  notice  should  be  given  ex- 
cept that  the  assose^ment  roll  is  in  the  assessor's  hands.  If  a  right  of 
way  is  to  be  acquired  by  right  of  eminent  domain,  the  property  o^vn- 
er  mu^  be  given  notice  and  an  opportunity  to  be  heard.  If  the  as- 
sessment is  to  be  according  to  benefits,  or  a  different  rate  is  to  obtain 
in  different  parts  of  the  district,  the  taxpayer  is  entitled  to  a  hear- 
ing.* If  the  theoi-A'  which  is  gradually  extending  among  the  courts 
is  correct,  that  the  making  of  necessary  improvements  is  a  govern- 
mental function  to  be  exercised  when  the  public  good  requires  it,  and 
that  the  individual,  by  becoming  a  member  of  the  state,  agrees  to  bear 
his  share  of  the  exj>enses,  and  cannot  defeat  projects  which  are  for 
the  public  good,  no  preliminary  notice  need  be  given  to  the  residents 
and  taxpayers  of  the  district  of  the  intention  to  make  the  improve- 
ment, and  the  proceedings  cannot  be  defeated  for  lack  of  notice  to 
them.*  But  persons  given  no  notice  of  the  proi^eedings  at  any  stage 
are  not  bound  by  them :  and,  in  case  it  is  to  their  interest  to  do  so, 

ate  not  Umited  to  their  first  determina-  Bracket  t^  89  Ind.  41.3;  Eriokson  v.  Casa 

tMm,  bat,    iD   ca^e   that   proves   insuffi-  County  (X.  D.)   02  X.  W.  S41. 

<cicDt»  thtj  are  empowered  to  continue  The  court,  in  Paulson  v.  Portland,  16 

wMfening  and  deepening  until  the  object  Or.  450,   1  L.  R.  A.  673.   19  Pac.  450. 

la  flcenred.     Houston  v.  Wheeler,  52  N.  while  intimating  its  opinion  to  be  that 

Y.  641,  failure  of  a  charter  to  provide  for  notice 

Under  a  statute  providing  for  drain-  to  landowners  of  the  proposed  const ruc- 

%g!t  commUsioners,  and  that  the  work  tion  of  sewers  comes  within  the  prohi- 

ahall  be  completed  according  to  their  di-  bition  against  taking  property  without 

rections,  and  that,  after  completion  of  due  process  of  law,  nevertheless  refuses 

tbe  business,  thej  shall  make  return  to  to  declare  it  void  imder  the  rule  of  stare 

the  court  of  their  doings  under  the  com-  decisis.     But  in  his  concurring  opinion 

■ussion,  thej  have  no  authority  to  re-  Strahan,  J.,  on  rehearing,  says  that  the 

pent  the  action  if,  by  the  forces  of  na-  charter  expressly  provides  for  notice  in 

tnre,  the  channels  provided  by  them  for  cases  of  street  improvements,  and  that 

the  drainage  of  a  pond  are  filled  up  so  by  a  section  thereof  such  provisions  are 

tliat  tbe  pond    is    again    raised    to   its  made    applicable    in    cases    of    sewers 

Jbrmer  lerel.    Hmitk  v.  Smith,  14S  Mass.  where   the   expense    is   ordered   by   the 

1,  18  S.  E.  595.  council  to  be  made  a  charge  on  the  prop- 

*|  172,  ante.  erty    directly    benefited;    and    further, 

'Me  Zborottski,  68  N.  Y.  88;  Scott  v.  that  by  ordinance  a  hearing  was  provid- 
VoL.  U.— Waters,  71. 
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they  may  attack  them  collaterally.*  Any  notice  which  may  be  given 
will  prevent  the  annulment  of  the  proceedings  for  lack  of  notice.*  A 
drainage  act  is  not  unconstitutional  which  furnishes  ample  facilities 
for  the  landowner  to  present  his  claim  for  damages,  to  contest  every 
(piostion  pertaining  to  his  rights,  and  gives  ample  opportunities  for 
jip[)eals  and  questioning  the  regularity  and  legality  of  all  proceedings 
in  tJie  establishment  of  the  ditch  or  drain.^  If  the.  legislature  re- 
quires notice  tc»  be  given,  that  requirement  must  be  complied  with, 
and  failure  to  do  so  will  render  the  subsequent  proceedings  void,*' 
and  they  may  be  quashed.^  The  court  cannot  proceed  to  appoint  the 
commissioners,  or  take  otlier  steps  in  the  proceedings,  unless  the  ne- 
ed for,  which  he  deems  could  be  reason-  to  giving  notice  to  the  owners  of  land  in 
ably  construed  to  imply  that  notice  their  district,  and  affording  them  an  op- 
should  be  given.  The  court  relies  up-  portunity  to  be  heard  and  to  contest  the 
on  the  case  of  Strowbridge  v.  Portland,  propriety  of  the  work  and  the  expense 
8  Or.  67,  as  deciding  the  question  of  the  contemplated.  Lima  Lake  Drainage 
necessity  of  notice,  but  in  that  case  no-  Diet,  v.  Hunt  Drainage  Diet.  101  111. 
tioe  of  the  proposed  sewer  improvement  App.  72. 

is  alleged  to  have  been  published  dedar-  A  drainage  by-law  published  without 
ing  the  expenses  assessed  upon  the  a  notice  of  the  holding  of  a  court  of  re- 
property  benefited  and  describing  the  vision  for  the  purpose  of  hearing  oom- 
property  benefited,  and  the  question  up-  plainta  against  the  assessment  at  some 
on  which  the  contention  of  the  case  day,  "not  earlier  than  twenty,  nor  later 
turned  seems  to  have  been  more  partic-  than  thirty,  days  from  the  day  on  which 
ularly  with  reference  to  whether  the  the  by-law  was  first  published,"  aa  re- 
council  should  have  first  declared  by  quired  by  statute,  is  bad,  and  must  be 
ordinance  that  a  sewer  was  necessary  quashed.  Re  Ferguson,  44  U.  C.  Q.  B. 
as  preliminary  to  their  proceeding  to  41. 
construct  the  sewer.  Under  an  act  requiring  that  notioe  to 

^\fcCoUurn  v.  Uhl,  128  Ind.  304,  27  sewer  a  street  be  addressed  to  tlie  own- 
N.  E.  152,  725.  ers   of   the   premises   abutting   thereon, 

*  Montgomery  v.  Waaem,  116  Ind.  343,  such  notioe  must  be  given  to  aU  such 
15  N.  E.  795;  Johnson  v.  State,  116  Ind.  property  owners,  and  the  failure  so  to 
374,  10  N.  E.  298;  Otis  v.  DeBoef,  116  do  renders  the  subsequent  proceedingH 
Ind.  531,  19  N.  E.  317;  Pickering  v.  by  the  local  authorities  to  oonstruot  tlie 
Htate^  106  Ind.  228,  6  N.  E.  611;  Deegan  sewer  void,  and  none  of  the  frontagers 
V.  State,  108  Ind.  155,  9  N.  E.  148;  are  liable  for  the  expenses  incurred. 
Jarlcson  v.  State,  104  Ind.  516,  3  N.  E.  Handsicorth  v.  Derringion,  66  L.  J.  Ch. 
863;  McMullen  v.  State,  106  Ind.  334,  N.  S.  691,  [1897]  2  Ch.  438,  77  L.  T.  N. 
4  N.  E.  903.  S.  73,  61  J.  P.  618. 

^(irilfith  V.  Pence,  9  Kan.  App.  253,  59  ^Dickinson  v.  Van  Wormer,  39  Mich. 
Pac.  677.  141 ;   Lampson  v.  Drain  Commissioner, 

•Wright  v.  Rowley,  44  Mich.  557,  7  N.  45  Mich.  160,  7  N.  W.  772;  Reinig  v. 
W.  235;  Jackson  v.  State,  103  Ind.  250,  Munson,  46  Mich.  138,  8  N.  W.  723. 
2  N.  E.  742;  Sessions  v.  Crunkilton,  20  The  appearance  and  remonstrance  of 
Ohio  8t.  349;  Purdy  v.  Martin,  31  Mich,  certain  persons  whose  lands  will  be  ai- 
455;  Daniels  v.  Smith,  36  Mich.  660;  fected  by  a  drainage  ditch  will  not  af- 
Lane  v.  Bumap,  39  Mich.  736;  White-  feet  the  right  of  the  court  to  dismiss 
ford  Ttrp.  V.  Phinney,  53  Mich.  130,  18  the  petition  in  favor  of  one  who,  after 
N.  W.  693.  the    proceedings    have    progressed     for 

The  commissioners  of  a  drainage  dis-  some  time,  enters  a  special  appearance, 
trict  have  no  power  to  incur  the  expense  and  moves  to  dismiss  for  want  of  no- 
of  additional  work  provided  for  by  a  tice,  so  as  to  prevent  the  further  prpg- 
special  contract  with  the  commissioners  ress  of  the  case  as  against  those  to 
of  another  district,  without  first  fulfill-  whom  no  notice  was  given.  /?tlea  v. 
ing  the  requirements  of  the  sUtute  as   Miller,  120  Ind.  19,  22  N.  E.  82. 
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tioBB  are  shown  to  have  been  served.^  It  is  no  defense  to  a  proceed- 
ing to  set  aside  the  location,  establishment,  and  apportionment  of  a 
ditch  by  one  to  whom  no  sufficient  and  proper  notice  was  given,  as  re- 
quired by  law^  that  he  had  personal  knowledge  of  the  pendency  of  the 
petition  to  establish,  that  he  stood  by  while  the  work  was  being  done, 
and  that  he  was  benefited  thereby,  where  it  does  not  appear  that  any 
work  was  done  on  his  o^vn  land.^  A  motion  to  set  aside  judgments  in 
drainage  proceedings  on  the  ground  of  want  of  notice,  and  therefore 
lack  of  jurisdiction,  is  a  collateral  attack,  and  must  show  what  the  rec- 
ord discloses  as  to  notice,  appearance,  or  acquisition  of  jurisdiction.^® 
Joining  in  a  remonstrance  against  drainage  proceedings  will  consti- 
tute a  waiver  of  notice  of  such  proceedings.^*  The  fact  that  one  or 
more  landowners  are  not  notified  of  proceedings  to  establish  a  ditch 
does  not  vitiate  the  proceedings  as  to  those  having  notice.*^ 

84Stt.  To  whom  must  notice  be  given. —  The  question  as  to  how  far 
the  taxpayer  is  entitled  to  notice  to  charge  him  with  liability  for  the 
assessment  has  already  been  considered.*  If  a  right  of  way  is  needed 
•  •ver  private  property  notice  must  be  given  to  its  owner  as  a  founda- 
tion for  the  proct»eding8  to  acquire  the  right  of  way.  The  notice  in 
<ach  case  is  intended  for  the  protection  of  the  landowner,  and  must 
l>e  given  in  the  manner  prescribed.*  But  he  is  not  entitled  to  notice 
of  the  institution  of  the  drainage  proceedings;  it  is  sufficient  if  he 
has  notice  of  the  prococnliiigs  to  acquire  his  land.'  In  case  of  a  con- 
f^nplated  improvement  of  a  natural  water  course  for  drainage  pur- 
l^iees  notice  must  be  given  to  riparian  owners  below  the  improvement, 
where  the  flow  of  the  water  may  possibly  be  varied  to  their  injury.^ 
The  notice  referred  to  in  the  Illinois  drainage  act,  "to  all  persons  in- 
trrested"  to  app<»ar  and  present  their  claims  for  damages  for  the  con- 
^t  ruction  of  drainage  ditches,  does  not  require  notice  to  others  whose 
lands  are  outside  the  district  being  organized,  but  affects  those  own- 
i'TS  only  whose  lands  are  within  the  district.^  The  notice  must  be 
piven  to  the  one  who  has  title  to  the  property,  or  to  his  representa- 
tive;* but  the  actual,  though  not  record,  owner  of  land  cannot  enjoin 

•Bmitrti  V,  Olney,  60  Mich.  634,  23  HJrihhs  y.  Benedict,  64  Ark.  oSS,  44 

K.  W.  449;  Bettis  v.  Oeddes,  54  Mich.  S.  W.  707. 

«08.  20  N.  W.  608.  ^Jophn    Vonaol    Min.    Co.    v.    Joplin, 

•Ri^  T.  Wellman,  h  Ohio  C.  C.  334.  124  Mo.  129,  27  S.  W.  406. 

•Ijong  r.  Ruck,  148  Ind.  74.  47  N.  E.  *l^eff  v.  Sullivan,  9  Ohio  Dec.  Reprint, 

isa.  76.5. 

^fimnier  t.  Miller.  105  Ind.  39.3,  4  N.  ^^atita  >V  Drainage  Diat.  v.  Waeltg, 

B.  W7.  41  111.  App.  675. 

'^orr  T.  Boone,  108  Ind.  241,  9  N.  £.  *In    proceedings    under    the    drainage 

110:   PoundMtone  v.   Baldtcin,   145  Ind.  ntatute,  notice  to  a  mortgagee  who  has 

lao.  44  N.  K.  101.  taken  title,  but  not  poBseflsTon,  under  a 

'  I  2.12a,  ante.  foreclosure  sale  of  the  lands  of  a  mar-^ 
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the  construction  of  a  public  ditch  through  his  land  on  the  ground  that 
the  proceedings  were  void  because  he  had  no  notice  thereof,  under  a 
statute  requiring  notice  to  state  the  names  of  owners  so  far  as  they 
can  be  ascertained  from  reasonable  inquiry  and  search  of  the  records, 
— especially  where  large  sums  of  money  have  been  expended  in  the 
construction  of  a  large  portion  of  the  ditch,  which  promises  great  pul)- 
lic  and  private  benefit.' 

24:5b.  Form  of  notice. — Notice  of  proceedings  for  the  establishment 
of  a  drain  need  not  be  personal,  but  may  be  given  by  publication;* 
but  notice  as  published  must  contain  the  matters  of  which  the  stat- 
ute requires  notice  to  be  given.^  As  has  been  seen,  defective  notice  is 
not  alone  sutiicieut  to  defeat  the  proceedings;^  and,  therefore,  if  the 
notice  is  sufficient  to  give  jurisdiction  over  the  parties,  they  cannot  de- 
feat the  pnK'ec'ding  because  of  its  insufticiency.*     And  actual  notice* 


ried  woman,  and  to  her  husband,  who 
occupies  them  with  his  wife,  is  suf- 
ficient;  and,  inasmuch  as  such  married 
woman  has  been  devested  of  legal  title, 
she  cannot  maintain  certiorari  to  re- 
view. State^  Berry  man,  Pronecuior,  v. 
LittU,  49  N.  J.  L.'  182,  6  Atl.  519. 

lender  the  Michigan  drain  law  of 
1885,  requiring  notice  of  the  hearing  for 
the  appointment  of  special  commission- 
ers to  be  served  upon  every  person 
whose  lands  are  traversed  by  such 
drain,  or  who  will  l>e  liable  to  assess- 
ment tlierefor,  neither  mortgagees  nor 
the  possessor  of  a  leasehold  interest  of 
five  years'  duration  are  entitled  to  no- 
tice. Kinnie  v.  Bare,  80  Mich.  345,  45 
N.  W.  345. 

A  proceeding  to  lay  out  a  towTiship 
drain  in  void  as  to  a  nonresident  land- 
owner affected  thereby,  who  was  not 
named  in  the  proceeding  or  notified  of 
it,  but  whose  nusband  was  assumed  to 
be  the  owner  of  the  property.  Bixhy  v. 
0098,  54  Mich.  551,  20  N.  W.  581. 

^Kepler  v.  Wright,  136  Ind.  77,  35  N. 
E.  1017. 

^Smiih  v.  Carlow,  114  Mich.  67,  72  N. 
W.  22;  Carr  v.  State,  103  Ind.  548,  3 
N.  K.  375. 

Personal  notice  to  the  owner  of  land 
sought  to  be  taken  for  the  construction 
of  a  ditch  is  not  indispensable  in  order 
to  its  condemnation  and  appropriation, 
but  notice,  by  publication,  provided  for 
by  a  statute  regulating  such  taking,  is 
sufficient,  and  not  a  violation  of  any 
constitutional  rights  of  the  owner:  nor 
is  a  provision  for  waiver  of  the  right  to 
compensation  in  case  of  failure  to  make 
application  therefor  within  a  time  lim- 
ited by  such  act,  ba^*ed  upon  countruct- 


ive   notice,    unconstitutional.     Gupp    v. 
Scnrca  Counttfy  19  Ohio  St.  173. 

*  It  is  a  prerequisite  to  the  validity  of 
an  ordinance  for  building  a  sewer  in 
Perth  Amboy,  New  Jersey,  that  the  ad- 
vertised notice  to  interested  parties  to 
appear  and  l>e  heard  should  name  a 
time  and  place  for  the  hearing;  and  an 
objection  grounded  upon  failure  to  give 
such  notice  is  not  waived  by  appearing 
at  a  meeting  to  hear  objections  to  the 
assessment  and  protecting  that  tiie  sew 
er  is  uncalled  for.  that  all  the  proceed- 
ings are  unjust  and  unfair,  and  that 
property  owners  were  not  consulted. 
BtatCy  Brinley,  ProsecuiOTy  v.  Perth  Am- 
boy, 29  N.  J.  L.  259. 

*  i  -^45,  ante, 

*  Persons  who  by  regular  notice  and 
appearance  are  in  court  in  a  drainage 
proceeding,  and  upon  whose  remon- 
strance the  first  report  of  viewers  had 
been  dismissed,  cannot  rely  on  want  of 
notice  of  a  second  report  to  excuse  re- 
filing the  remonstrance.  West  Creek 
Tv:p,  V.  Miller,  142  Ind.  210,  41  K.  E. 
452. 

A  notice  served  on  a  property  owner. 
stating  thaLt  a  commissioner  appointed 
to  locate  a  ditch  Iiad  reported  in  favor 
of  the  location,  and  that  all  objections 
thereto  must  be  filed  before  a  certain 
date,  or  that  action  would  be  taken  and 
the  ditch  located  without  reference  to 
any  objections,  while  not  in  the  exact 
lan^ruage  used  by  the  statute,  is  not  so 
defective  as  to  constitute  no  notice,  so 
that  the  action  of  the  board  of  supervi- 
sors holding  it  to  be  sufficient  can  be 
collaterally  assailed.  Oliver  v.  Monona 
County,  117  Iowa,  43,  90  N.  W.  510. 
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of  the  proceedings  may  be  suflicieiit  to  prevent  one  who  has  stood  by 
and  permitted  them  to  progress  from  moving  to  quash  them.* 

t45c.  Hearing. —  The  right  to  notices  implies  the  right  to  be  heard ; 
so  that,  in  general,  all  who  are  entitled  to  notice  are  entitled  to  a  hear- 
ing. One  whose  land  is  to  be  taken  for  a  right  of  way  is  entitled  to 
be  heard  upon  the  question  of  necessity  and  of  the  compensation  to  be 
made.^  The  provision  of  a  statute  for  an  action  by  reclamation  dis- 
iricts  to  determine  the  validity  of  an  assessment,  whereby  the  de- 
termination of  such  question  is  merely  permitted  to  be  made  in  ad- 
vance of  the  action  upon  the  assessment  wherein  the  owner*  previous- 
ly made  his  showing,  and  is  made  conclusive  as  to  the  parties,  and  in 
which  the  owner  is  given  the  hearing  to  which  he  is  entitled, — is  not 
iiiK*«iiL««titutiona}.^ 

846.  letting  contract. —  A  municipal  corporation  may  construct 
public  drains  or  ditciies  by  its  oiHcers  or  servants,  and  is  not  bound 
to  let  such  work  out  to  indejjendent  contractors,  where  the  work  is 
not  to  be  done  at  the  expense  of  adjacent  property  owners.^  But  in 
t-aae  the  work  is  required  to  be  done  by  contract,  all  the  requirements 
•  »f  the  statute  which  are  applicable  to  such  proceedings  must  be  ob- 
^nred.  If  public  notice  of  the  letting  is  prescribed,  it  must  be  given.* 
The  advertisement  for  the  letting  cannot  be  made  before  the  ordinance 
authorizing  the  improvement  goes  into  effect  f  and  all  the  items  speci- 

*P€ier9  ▼.  Oriffee,  108  Ind,  121,  8  N.       ^Platter  v.  Seymour,  86  Ind.  323. 
Kl  727.  ^Burnett  v.  Scully,  56  Mich.  374,  23 

•  A  statute  providing  for  the  con-  N.  W.  60. 
^tnictim  of  drains  along  a  roadbed  by  Provisions  of  a  statute  requiring  pro- 
railroad  companies  is  invalid  when  it  posals  for  sewer  oonstruction  to  be  in- 
makes  no  provision  for  a  hearing  as  to  vited  by  advertisement,  and  compeUing^ 
the  railroAd  eompany  at  any  stage  of  contractors  to  furnish  bond  or  other  se- 
the  proceeding.  Chicago  d  E,  R.  Co.  v.  curity,  are  to  secure  proper  expenditure* 
Keith,  67  Ohio  St.  279,  60  L.  R.  A.  625,  of  public  money,  and  to  protect  taxpay- 
65  N.  E.  1020.  ers   from  fraud  and   imposition  in  the 

Tlie  statute  providing  for  the  assess-  maJcing  of  contracts,  and  are  not  diree- 
meBt  of  damages  for  the  taking  of  land  tory,  but  in  the  nature  of  conditions 
for  a  drainage  district  by  a  jury,  but  precedent  to  the  building  of  the  sewer, 
willioat  an  opportunity  to  the  owner  to  and  consequently  to  the  validity  of  as- 
be  present  at  the  impaneling  of  the  jury  sessments  for  its  cost.  Bowditch  v.  8u^ 
and  objeet  to  jurors,  or  to  cross-examine  perintendent  of  Streets,  168  Mass.  239, 
witneases   and   offer   testimony   at    the   46  N.  K.  1026. 

original  assessment  of  damages,  is  un-  *Tho  fact  that  the  ccmstruction  of  a 
eonstitotional,  even  though  it  gives  him  sewer  ie  a  sanitary  measure  requiring 
the  privilege  of  objecting  to  such  assess-  prompt  attention  does  not  render  a  con- 
ment  after  it  is  made.  Wabash  R.  Co.  tract  for  its  construction  and  the  tax 
V.  Coon  Run  Drainage  d  Levee  Dist,  194  bill  issued  thereon  valid,  where  the  ad- 
HL  310,  62  N.  E.  679.  vertising  for  its  letting  was  done  before 

'Kings  River  Reclamation  Dist,  No.  the  ordinance  authorizing  it  went  into 
VSt  T.  McCmliah,  124  Cal.  176,  66  Pac.  effect.  Keane  v.  Klausman,  21  Mo. 
887.  App.  486. 
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fied  by  statute  must  be  submitted  to  competition.'*  A  statutory  re- 
quirement that  contracts  for  sewers  or  sewer  construction  shall  be  let 
to  the  lowest  bidder  applies  only  to  the  contract  for  an  original  con- 
struction, and  not  to  a  reletting  of  the  contract  in  case  the  original 
contractor  fails  to  perform  his  contract.*  Where  the  work  is  let  in 
one,  instead  of  several,  contracts,  as  required  by  statute,  a  taxpayer 
cannot,  after  permitting  the  work  to  proceed  at  large  cost  to  the  con- 
tractor, refuse  to  pay  his  assessment  on  that  ground,  unless  he  first 
tenders  the  amount  equitably  due  for  benefits  conferred  by  the  work 
done.®  Where,  by  reason  of  its  grades,  the  drainage  of  a  particular 
street  must  be  done  in  sections  with  different  outlets,  the  fact  that  one 
section  of  the  work  was  begun  at  the  time  of  the  adoption  of  a  city 
charter  will  not  bring  the  entire  work  within  the  exception  of  a  clause 
requiring  all  work  to  be  let  by  contract  excepting  work  already  in 
prc^ess."  If  the  contract  is  to  be  let  to  the  lowest  bidder,  the  price 
of  none  of  the  work  can  be  fixed  in  the  advertisement;®  but  the  right 
to  make  alterations  in  the  work  as  it  progresses  may  be  reserved.^ 
Collusion  between  the  city  officers  and  the  bidders  will  render  the 


^Mutual  L.  Ins.  Co.  ▼.  Neio  York,  144 
N.  Y.  494,  39  N.  E.  3S6,  Affirming  79 
Hun,  482,  29  N.  Y.  Supp.  980, 

But  a  clause  in  an  ordinance  of  a 
municipal  corporation  for  the  construc- 
tion of  a  sewer,  in  conflict  with  a  statu- 
,  tory  provision  requiring  all  contracts  ex- 
ceeding $500  for  the  making  of  public 
improvements  to  be  let  to  the  lowest  re- 
sponsible bidder,  does  not  vitiate  the 
balance  of  the  ordinance,  but  may  be  re- 
jected as  nugatory,  leaving  the  balance 
of  the  ordinance  in  force.  Walker  v. 
People,  170  111.  410,  48  N.  E.  1010. 

•Re  Leeds,  53  N.  Y.  400;  Johneon  ▼. 
Duer,  116  Mo.  366,  21  S.  W.  800. 

When  an  ordinance  is  passed  for  the 
deepening  and  enlarging  of  a  sewer  by 
enlarging  a  portion,  constructing  a  por- 
tion under  a  race,  and  deepening  anoth- 
er portion,  and,  after  advertisement,  the 
contract  is  awarded  for  the  work,  a 
portion  to  be  under  the  race  and  a  por- 
tion to  be  open  cut,  the  mimicipality 
may  change  the  contract  with  the  same 
contrnctor  so  as  to  require  the  whole 
work  to  be  tunneled  without  readvertis- 
Ing.     Lutes  v.  Briygs,  64  N.  Y.  404. 

*\fontgoviery  ▼.  Wasem,  116  Ind.  343, 
15  N.  E.  795. 

'Re  blodgett,  91  N.  Y.  117. 

•The  requirement  of  a  statute  that 
work  upon  sewers  shall  be  let  by  con- 
tract, p.fter  advertisement,  to  the  lowest 


bidder  is  not  complied  with  by  fixing 
the  price  for  rock  excavation  in  the  pro- 
posal, and  thereby  withdrawing  it  from 
competition.  Re  Manhattan  8a/o.  Inst. 
82  N.  Y.  142. 

But  the  mere  fact  that  the  advertise- 
ments for  proposals  for  sewer  work  do 
not  involve  the  cost  of  rock  excavation, 
but  that  the  price  for  this  item  is  fixed, 
does  not  avoid  the  whole  assesament, 
but  merely  presents  a  case  for  the  de- 
duction of  the  objectionable  item  under 
the  New  York  act  of  1870.  B0  Mer- 
Ham,  84  N.  Y.  596. 

•Re  Merriam,  84  N.  Y.  596;  Re  Metro- 
politan Gaslight  Co,  85  N.  Y.  526,  Re- 
versing 23  Hun,  327. 

Where  drainage  commissioners,  after 
complying  with  all  antecedent  require- 
ments with  reference  to  computing 
costs  of  improvement,  levy  or  tax,  ad- 
vertising for  bids,  etc,  enter  into  a 
written  contract  for  the  construction  of 
n  ditch,  requiring  the  contractor  to  en- 
large, if  ordered  by  the  commissioners 
so  U>  do,  on  the  oasis  of  payment  for  the 
extra  work  in  the  same  proportion  as 
for  the  original  work,  they  are  not  re- 
quired to  advertise  again,  even  thoug-h 
the  enlargement  involves  an  expenditure 
of  more  than  Jp500,  provided  they  have 
money  on  hand  or  provided  for  by  levy 
to  meet  the  additional  expense.  Drains 
age  Oomrs,  v.  Leu^is^  101  111.  App.  160. 
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proceedings  void,  and  relieve  taxpayers  from  liability  for  work  done 
under  the  contract^'* 

147.  Bemonstrance. — If  the  power  to  make  the  improvement  re- 
sides in  the  municipality  the  improvement  cannot  be  defeated  by  a 
remonstrance  on  the  part  of  all  property  owners  aloiig  its  route;*  but, 
when  the  acquiescence  of  a  majority  of  the  owners  of  the  property 
who  will  be  affected  by  the  proceeding  is  required  to  make  it  valid,  a 
remonstrance  of  a  majority  of  them  will  prevent  any  steps  being  taken 
toward  its  accomplishment.^  Under  a  statute  merely  permitting  sev- 
i*.rBl  landowners  affex^ted  by  a  drainage  improvement  to  file  a  remon- 
strance, the  withdrawal  of  some  who  have  joined  in  the  remonstrance 
^^ill  not  defeat  it,  or  impair  or  affect  in  any  manner  the  right  of  others 
to  proceed  the  same  as  if  such  withdrawal  had  not  occurred.*  The 
manner  in  which  objections  shall  be  heard  is  a  matter  largely  within 
the  discretion  of  the  officials  having  charge  of  the  improvement^  A 
provisicm  in  a  drainage  law  allowing  the  owners  of  land  affected  by  a 
flitch  only  three  days  to  file  remonstrances  against  the  assessors'  re- 
port is  not  repugnant  to  any  provision  of  the  state  or  Federal  Consti- 
tutions, although  the  time  limit  seems  unreasonable  and  oppressive.' 
Appearing  and  filing  remonstrance  against  a  drain  will  waive  all 
«)uestion8  pertaining  to  jurisdiction  of  the  court  over  the  remon- 
strant.* A  property  owner  whose  land  will  be  injured  by  the  oon- 
.--truction  of  a  ditch  has  the  right  to  appear  in  the  proceedings  to  estab- 
lish it  and  file  a  remonstrance,  although  his  land  is  not  described  in 
the  petition,  and  no  damages  are  assessed  in  his  favor,  and  no  bene- 
fits are  assessed  against  his  land,  where  the  statute  provides  that  '^any 

^inrinnati  use  of  Steele  v.  Kemper^  *Whcn  the  public  authorities  ar.e  re- 

9  Ohio  Dpc  Reprint,  742.  quired  by  law  to  give  a  hearing  to  ob- 

*Park  Ecclestastical  Soe.  t.  Hartford,  jcctions  of  interested  parties  to  a  pro- 

47  Conn.  S9.  posed  sewer,  and  they  give  due  notice 

*Thifl   is   true   although    they  subse-  thereof,  the  fact  that,  in  addition,  they 

qnently  withdraw  their  opposition  and  require   objections   to  be   submitted    iu 

«Taee    their    names   from   the    protest,  writing,   does    not    invalidate   the    pro- 

Rtate,  Jertey  City  Brcicery  Co.,  Prose-  ceedings.     State^    Piard,    Prosecutor,  v. 

^tnr,  V.  Jersey  City,  42  N.  J.  L.  575 ;  Jersey  City,  30  N.  J.  L.  148. 

State,  Qreen,  Prosecutor,  v.  Jersey  City,  •/7ay«  v.  Tippy,  91  Ind.  102. 

42  X.  J.  L.  565.  •Ford  v.  Ford,  110  Ind.  89,  10  N.  E. 

^Munson  T.  Blake,  101  Ind.  82.  648. 

landowners  cannot,  after  the  time  for  Recognizing  drainage  proceedings  by 

filing  remonstrance   has  elapsed,   with-  filing  a  remonstrance  against  them  on 

draw  their  names  from  a  remonstrance  the  merits  will  be  a  waiver  of  a  defect 

flgHinst  the  establishment  of   a  public  caused  by  failure  of  the  commissioners 

ditch  so  as  to  defeat  the  statutory  right  to  file  their  report  within  the  requisite 

to  a  dismiaaal  of  the  petition  for  its  es-  time.     BUike  v.  Quivey,  113  Ind.  124,  14 

tablishment,  where  two  thirds  of  those  N.  E.  OIG. 
alTeeted  had  remonstrated  against  such 
Mitahli^hment.     Sauntmf  •    ▼.    Maxwell, 
154  Ind.  114,54  N.  E.  397. 
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owner  of  lands  affected  by  the  work  proposed"  may  remonstrate,  al- 
though, in  enumerating  the  causes  for  a  remonstrance,  the  question 
of  benefits  and  damages  appears  to  be  restricted  to  persons  actually 
assessed.' 

248.  Interpretation  of  statutes. —  The  proceedings  for  the  construc- 
tion of  a  drain  are  dependent  upon  the  provisions  of  the  statute,  and 
these  provisions  must  be  followed;  but,  if  there  is  doubt  as  to  the 
meaning  of  the  statute,  it  will  be  construed  so  as  to  uphold  the  pub- 
lic improvement  if  ix)ssible.  It  is  sufficient  if  the  proceedings  are  au- 
thorized at  the  time  the  construction  is  begun,  although  they  were 
not,  at  the  time  the  improvement  was  ordered.*  A  general  drainage 
act  will  supersede  earlier  provisions  of  a  municipal  charter  relating 
to  the  same  subject.^  The  later  act  will  be  the  one  which  governs."* 
And  if  two  statutes  exist,  one  of  which  sanctions  tlie  proceeding  taken, 
it  will  be  sufficient,  although  the  proceeding  might  not  harve  been  pos- 
sible under  the  other  one.*    If  both  acts  can  stand,  the  eaiiier  will  not 


^Rea9<mer  v.  Creek,  101  Ind.  482. 

^Bishop  ▼.  Tripp,  15  R.  I.  460,  8  Atl. 
6»2. 

Wate,  Vreelnnd,  Prosecutor,  v.  J«r- 
•ey  City,  54  N.  J.  L.  49,  22  Atl.  1052. 

*When  the  legislature  adopts  two 
draioa^  acts,  the  later  enactment  will, 
if  inconsistent  with  the  earlier  one,  op- 
erate ait  a  repealer  by  implication;  and 
action  taken  pursuant  to  the  earlier 
statute  will  not  be  affected  by  the  re- 
peal thereof,  when  such  action  is  within 
ft  saving  clause  in  the  repealer.  State, 
Britton^  Pi-oaeattor,  v.  Blake,  35  N.  J. 
L.  208. 

A  provision  in  a  drainage  law  author- 
izing township  trufttees  to  eHtahlish  pub- 
lic drains  for  the  benefit  of  highways  is 
so  far  modified  by  a  subnequent  act  tak- 
ing the  control  of  highwayn  entirely  out 
of  his  charge  and  giving  another  oflicial 
exclusive  control  thereof  a»  no  longer  to 
be  enforceable  by  the  township  trustee. 
Jones  v.  Dunn,  90  Ind.  78. 

*Mayicood  Go.  v.  May  wood,  140  111. 
216,  29  N.  E.  704. 

The  provision  of  S  2384,  Ohio  Rev. 
Stat.,  under  the  subdivision,  SewerSf 
that  in  no  case  shall  the  assessment  of 
sewers  exceed  $2  per  front  foot  on  the 
property  assesAed,  does  not  take  the 
levying  of  assessments  for  the  construc- 
tion of  sewers  outside  of  the  general 
limitation  contained  in  %  2271,  provid- 
ing that  in  certain  municipal  corpora- 
tions no  lot  or  land  shall  be  assessed 
for  any  improvement  in  excess  of  26  per 
cent  of  the  value  of  such  lot  or  land 


after  the  improvement"  is  thade,  bnt  tak- 
en together,  and  giving  effect  to  both.. 
they  constitute  a  declaration  that  such 
assessments  shall  in  no  case  exceed  25* 
per  cent  of  the  value  of  the  property, 
nor  amount  to  more  than  $2  per  front 
foot  on  the  property  abutting  on  such 
sewer.  Cincinnati  v.  Connor,  65  Ohio* 
St.  82,  44  N.  E.  582. 

The  right  to  construct  a  single  main 
sewer  under  general  statutory  author- 
ity to  cities  and  villages  to  oonstmct 
drains  and  sewers  is  not  dependent  up- 
on, or  affected  by,  the  condition  prece- 
dent that  abutting  lots  should  need  Ifv- 
cal  drainage,  attached  by  other  separate 
statutory  provisions  to  the  right  to  con- 
struct a  general  system  of  sewerage, 
which  do  not  expressly  or  by  implica- 
tion take  away  any  of  the  former  pow- 
ers, but  are  merely  cumulative  and  in- 
tended to  give  additional  powers. 
Hartwell  v.  Hamilton  County  House 
Bldg.  Asso.  7  Ohio  Dec.  Reprint,  397. 

An  amendment  of  the  Municipal  Code 
by  giving  city  or  village  councils  the 
power  to  determine  when  it  becomes 
necessary  to  provide  a  system  of  drain- 
age or  sewerage  for  the  munictpality, 
and  giving  authority  to  proceed  in  n 
certain  way  after  such  determination  to 
construct  such  improvements,  will  re- 
strict power  given  'by  existing  provisioins- 
to  "open,  construct,  keep  in  repair,  and 
order  sewers,  drains,  and  ditches,"  gen- 
erally, only  in  cases  where  a  system  of 
sewerage  has  been  determined  to  be  nec- 
essary, and  will  not  prevent  the  munie- 
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be  held  to  bave  heen  repealed  by  implication.'  All  matters  connected 
with  drainage  may  be  provided  for  in  one  statute,  even  to  the  improve- 
ment of  water  courses  for  that  purpose.** 

849.  Details  of  work. —  In  carrying  out  the  details  of  the  work  the 
ditch  must  be  constructed  in  such  a  way  that  it  will  do  no  injury  to  ad- 
joining property,  and  so  as  to  prevent  its  overflow  in  times  of  ordi- 
nary floods.^  The  local  authorities  may  decide  on  the  style  of  work- 
to  be  done.'  In  case  the  work  is  to  be  doi^e  by  the  o\\Tier  of  the  land 
through  which  the  ditch  will  pass,  if  he  refuses  to  do  it  the  court  will 
not  enjoin  the  selling  of  the  allotment  unless  the  proceedings  for  the 
establishment  of  the  ditch  are  void  on  their  face.^  A  drainage  com- 
niigsioner  appointed  under  a  drainage  law  to  construct  a  ditch  has  no 

ipalitv  from  placing  a  sewer  in  a  partic-       *People  ex  rel.  Longenecker  v.  Nelson, 
ular  street  under  the  old  law  without    133  III.  565,  27  N.  £.  217. 
pro\-iding  a  system  of  severage  and  pro-       ^Bungenstock   v.    yishnahotna   Drain- 
nwdin^  under  the  new   law.     Harttoell  age  D\st.  103  Mo.  198.  64  S.  W.  140. 

V.  Cincinnati^  H.  d  D.  R,  Co.  40  Ohio  St.  '  Under  authority  to  improve  streams 

1S5.  flowing  through  a  town  for  the  purpose 

'An  ftct  of  th«  legislature  empower-  of  surface  drainage,  and  to  divett«  Uie 

iBg    county    courts    to    authorize    the  water,  alter  the  course,  or  deepen  the 

drains^  of  land  when  the  same  shall  be  channel,  a  straight  channel  may  be  oon- 

conduciTe  to  the  public  health  of  its  in-  structed,  walled  and  covered  by  brick, 

habitants,  the  eost  thereof  to  be  paid  by  as    in    the    case    of    a   common    sewer. 

local  assessments  on  the  lands  of  those  BcaU  v.  James,  173  Mass.  591,  54  N.  £. 

beneflied,   is  not   repealed   by  a   subse-  245. 

qnent  act  authorizing  the  several  coun-  The  power  of  trustees  to  grant  per- 

ties   to    remove    ponds,    pools,    swamps,  mission  to  box  or  tile  a  ditch  being  fim- 

marshcff,   or  reclaim   swamp   land  that  ited  by  statute  to  those  who  apply  in 

may  cause  sidcness,  to  be  paid  for  out  writing  at  the  time  of  the  hearing  of 

of  the  county  levy  or  by  taxation  of  the  the  petition,  a  contract  by  them  with  an 

taxable    property   of    the   county.    The  objecting  owner  on  whose  land  a  ditch 

necood  act  is  intended  to  apply  to  cases  is  to  terminate,   permitting   the   tiling 

where  the  provisions  of  the  first  cannot  of  the  ditch  by  him,  and  agreeing  that 

apply,  or,  at  least,  not  so  appropriately,  he  shall  not  be  required  to  receive  more 

t>nk€  ▼.  O'Bryan,  100  Ky.  710,  3V  S.  W.  water  than  can  be  conveniently  carried 

444,  824.  through  a  5-inch  tile,  is  not  valid  where. 

A    statute    providing    for   a     special  made,  not  upon  his  application,  but  on 

drainage  system  for  a  certain   county,  a  proposal  by  the  trustees  to  avoid  lita- 

whirii  is  covered  by  a  general  law  pro-  gation;  and  does  not  prevent  their  suc- 

riding  for  a  general  drainage  system  to  cessors  in  office  from  ordering  him  to 

be  carried  out  and  executed  by  town  and  take  up  the  tiling  and   clean   out  the 

eounty  officers,  is  not  a  violation  of  the  ditch  to  its  original  capacity  as  estab- 

Wisrom^in  ConstitutiOQ,   providing  that  lished  under  the  petition;   and   injuhc- 

the  legislature  shall  establish  but  one  tion    will    not    issue,    restraining   them 

fi3-!<tem  of  town  and  county  government,  from    interfering  with   that   portion    of 

which  sba.II  be  uniform  and  practicable,  the  ditch.     Doney  ▼.  Truro  Twp.  1  Ohio 

as  the  drainage  of  swamps  and  marshes  C.  C.  566. 

i«  not  one  of  the  ordinary  functions  of  *Young  v.  Sellers,  106  Ind.  101,  5  N. 

town    and    county    officers    within    the  E.  686. 

meaning  of  the  Constitution,  but   is  a  *ltigney  v.  Fischer,  113  Ind.  313,  1§ 

special  authority  given  for  a  particular  N.  K.  594. 

purpose,  which  may  be  conferred  upon  The     legislature     may     authorize     a 

any  persons  or  body  upon  which  the  leg-  drainage   district   to   remove   a  county 

iitlaturc  may  see  fit  to  confer  it.    Bry-  bridge  across  a  stream  which  it  is  neces- 

ani  ▼.  Robins,  70  Wis.  258^  35  N.  W.  sary   to   widen    for   drainage   purposes, 

545,                                                       ^  and  require  the  county  to  replace  it  nt 
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power,  nor  is  it  his  duty,  to  build  a  bridge  over  the  ditch  at  a  high- 
way crossing,  and  pay  for  it  out  of  the  ditch  funds,  where  neither  the 
act  under  which  the  ditch  is  established,  nor  any  other  act>  makes  it 
his  duty  to  build  such  bridges,  and  no  provision  is  made  for  the  col- 
lection of  money  for  that  purpose,  notwithstanding  the  township  in 
which  the  bridge  lies  is  assessed  for  the  construction  of  the  ditch."* 
The  question  of  the  right  to  make  provision  for  the  connection  of  pri- 
vate property  with  the  drain  will  be  considered  in  a  subsequent  sec- 
tion.* 

249a.  Extension  of  drain. —  A  municipal  corporation  or  drainage 
district  cannot  extend  its  drain  into  the  territory  of  another  district 
without  the  latter's  consent,  or  without  taking  the  statutory  steps, 
even  though  it  has  obtained  title  to  a  right  of  way  there;*  and  the 
provisions  of  the  statute  authorizing  such  extension  must  be  strictly 
complied  with.^  But  general  authority  to  construct  a  drain  includes 
the  right  to  make  it  efficacious ;  and,  if  necessary  to  do  so,  it  may  be 
extended  as  far  as  necessary  beyond  the  limits  of  the  district  to  which 
the  authority  is  granted,  even  though  the  extension  is  into  another 
district  or  into  another  county.'  The  extension  of  a  drain  for  private 
accommodation  is  an  administrative  act  with  which  a  court  of  equity 
will  not  interfere,  even  Uiough  the  city  has  contracted  to  improve  the 
extension.*    The  extension  of  the  drains  to  find  a  necessary  outlet  is 

ite    own    expense.     Heffner    v.   Cass  d  an  adjoining  township  will  not  include 

Morgan  Counties,  193  111.  439,  58  L.  R.  the  right  to  carry  it  across  land  lying 

A.  353.  65i  N.  E.  201.  in  a  township  that  does  not  touch  the 

But  when  a  fami  drainage  district  ac-  boundaries   of   the   village.    South    Or- 

quires  by  condemnation  an  outlet  for  the  ange  v.  WhitHngham,  68  N.  J.  L.  ©65, 

water  collected  in  its  drains  outside  of  36  Atl.  407. 

the  district  by  enlarging  and  deepening  *lHnnesota  d  M.  Land  d  Improv.  Co. 

a  natural   channel  across  the  lands  of  v.  Billings,  50  C.  C.  A.  70,  111  Fed.  972; 

another,  rendering  the  same  impassable  Yeomans  v.  Riddle,  84  Iowa,  147,  50  N. 

which  before  was  passable,  such  outlet  W.  886. 

becomes,  by  operation  of  law,  one  of  the  As  to  extension  of  layout,  see  S  207, 

ditches  of  the  district  for  all  the  pur-  ante, 

pasos  for  which  it  was  acquired,  and  its  *Oov€  v.   Biddeford,   85  Me.   393,   27 

dutv  to  bridge  the   same   attaches  the  Atl.  264. 

sam'e  as  if  it'  were  within  the  district,  A  return  to  an  alt<»rnative  mandamus 

and,  being  its  duty,  the  cost  of  a  bridge  requiring   a    municipality   to  extend    a 

was  not  an  element  of  damage  awarded  sewer  which  haa  been  stopped  by  filling 

the  owner  of  such  land  in  the  condem-  in  work  so  that  the  sewage  flows  back 

nation  proceeding;  and  hence,  such  dis-  causing  sickness  and  unwholesome  and 

trict  can  be  required  to  build  and  main-  offensive  smells  in  the  relators'  homes, 

tain  a  bridge  or  proper  passageway  over  which  answers  that  the  filling  in  was  by 

the    sime.     Union     Drainage    Dist,    v.  statutory    authority;    the   extension    of 

O'Reilly,  132  111.  631,  24  N.  E.  426.  the  sewer  across  the  new  Innd  is  impnic- 

•See  §§  275  et  seq.,  post.  ticable  and  expensive;  that  the  city  ha? 

^Hamilton  v.  Barton  Ticp.  20  Can.  S.  no  funds  for  the  purpose  and  no  author- 

C.  173,  Atlirming  17  Ont.  App.  Rep.  346,  ity  to  raise  them;  that  there  is  another 

and  18  Ont.  Rep.  199.  pcwer  in  course  of  construction,  nearly 

*  Authority  to  a  village  to  extend  its  complete,   available  to  remedy   the  ills 

sewer  into  and  across  the  territory  of  complained  of, — ^is  sufficient  on  motion 
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SO  far  a  part  of  the  drainage  improvement  that  they  may  be  included 
in  the  statute  proviiliug  for  the  improvement,  and  will  be  covered  by 
a  title  describing  an  act  for  sewer  constructioa  without  the  necessity 
of  special  mention.^ 

250.  Procedure. —  An  individual  has  no  right  to  compel  the  public 
authorities  to  proceed  with  the  construction  of  the  improvement.* 
The  judgment  of  the  original  petitioner  is  not  conclusive  as  to  who 
are  necessary  parties  to  the  proceeding.'  A  township  made  liable  un- 
der the  drainage  law  for  the  assessment  of  benefits  to  highways  by 
the  construction  of  a  ditch  is  a  necessary  party  to  the  ditch  proceed- 
iTkg&,  andy  for  the  purpose  thereof,  must  be  regarded  as  a  property 
owner  with  all  the  rights  given  by  law  to  such  owners.'  An  applica- 
tion to  establish  a  ditch  is  in  the  nature  of  a  proceeding  in  rem,  and, 
in  order  to  authorize  the  court  to  make  an  order  therein,  the  persons 
upon  whose  lands  the  ditch  is  to  be  constructed  must  be  before  the 
oourty  either  by  notice  or  appearance;  and  this  applies  as  well  to 
orders  concerning  others  who  are  before  the  court,  for  the  reason  that 
a  ditch  is  an  entire  thing,  and,  in  order  to  establish  it,  all  the  neces- 
sary parties  must  be  before  the  court, — especially  where  the  statute 
authorizing  such  ditches  provides  for  an  allotment,  to  those  affected, 
of  the  construction  of  portions  thereof.*  The  burden  of  proof  of  the 
matter  set  forth  in  the  petition,  if  controverted,  is  upon  the  peti- 
tioner.* 

251.  Sofflciency  of  completed  structure. —  As  we  have  seen  ^  there  is 
no  duty  on  the  part  of  the  public  to  provide  drainage.    As  a  corollary, 

to  ffuflvb  it.     State  ex  rel,  Qallager  ▼.  drninflg^    will   necessarily   increase   the 

n^ard  of  Fublie  WorkM,  46  N.  J.  L.  465.  volume  of  water  flowing  through  such 

UiMler  authority  to  extend  and  en-  waterwayn,  and,  unless  the  channels  of 
Iat^  sewers  and  apportion  the  expense  the  same  are  altered  so  as  to  accommo- 
•ipon  \anda  benefited,  municipal  author-  date  the  increased  ffow,  the  waterways, 
it  1411  mmy  extend  the  sewer  already  com-  as  \'v'ell  as  the  rights  of  riparian  owners 
{'h'ted  at  the  expense  of  abutting  own-  along  the  same,  will  be  prejudiced 
^m.  and  •■teta  the  cost  upon  the  prop-  thereby,  and  the  whole  scheme  of  drain- 
er! benefited,  including  that  assessed  for  age  will  fail.  People  ex  rel.  Longen- 
the  original  improvement.  Cleveland  ecker  v.  yelson,  133  111.  565,  27  N.  E. 
r.  Yonkerg,  115  N.  Y.  193,  21  N.  B.  217. 
1058.  ^Van  Horn  v.  State  ex  rel  Allen,  51 

The  provision  of  an  act  of  the  legisla-  Neb.  232,  70  N.  W.  941 ;  Congregation  of 

turc,  creating  a  sanitary  district,  which  St.    Vincent    de    Paul    v.    Bordentmon 

confers  upon  the  district  the  power,  and  Street  d  Sewer  Committee,  56  N.  J.  L. 

impoiica  upon  it  the  duty,  to  remove  cer-  4S,  27  Atl.  799. 

tain  locks  and  dams  in  waterways,  and  *Zumhro  v.  Parnin,  141  Ind.  430,  40 

*o   deepen   and   otherwise    improve   the  N.  E.  1085. 

4ame  beyond   the  terminus  of  its  own  *Zumhro  v,  Pamin,  141  Ind.  430,  40 

'^nnef,  is  a  n«wes8ary  part  of  the  gen-  N.  E.  1085. 

cral    system    of    drainage    for    sanitary  *Wright  v.  Wilson,  95  Ind.  408. 

pnrpOHH  embraced    within    the    subject  ^rittipo  v.  Beaver,  155  Ind.  652,  58 

cxpremed  in  the  title,-  where  the  result  N.  E.  1034. 

Oi  eoogtrueting  the  proposed  system  of  ^8oe  ante,  $§  170,  171. 
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an  iudividual  has  no  right  of  action  if  no  drainage  is  provided  for  his 
property,  although  his  neighbor's  property  is  drained.  Thia  non- 
liability is  usually  placed  upon  the  ground  that  the  determination  as 
to  drainage  and  the  preparation  of  plans  are  legislative  or  judicial 
questions,  for  an  exercise  of  which  the  local  subdivision  having  charge 
of  the  work  cannot  be  made  to  account.  The  adoption  of  this  ground, 
however,  is  unwise,  because  it  leads  to  consequences  which  are  not^ 
supportable.  If  the  municipality  is  not  liable  for  errors  in  the  plans, 
then  there  is  no  liability  in  case  the  plans  are  such  that  they  will 
gather  the  water  from  a  large  territory,  and  then,  because  the  drain 
is  insufficient  to  carry  it,  or  because  the  outlet  is  defective,  cast  it 
upon  private  property  to  its  injury.  Xonliability  in  such  cases  can- 
not be  admitted ;  and  yet  some  cases,  by  the  application  of  the  "adop- 
tion of  plans"  doctrine,  have  reached  such  result.  The  city  is  not  an 
absolute  insurer  that  its  plans  shall  be  adequate  to  prevent  direct  in- 
jury to  neighboring  property ;  but,  to  escape  liability  in  such  cases, 
it  must  act  with  ordinary  business  sense,  and  have  the  plans  prepared 
by  competent  engineers,  and  not  attempt  to  settle  them  through  it« 
own  officials,  who  may  be  utterly  ignorant  in  regard  to  such  matters. 

The  true  distinction  is  well  stated  in  Tate  v.  St.  Paul?  as  follows  : 
To  determine  when,  and  upon  what  plan,  a  public  improvement  shall 
be  made  is,  unless  the  charter  otherwise  provides,  left  to  the  judg- 
ment of  the  projwr  municipal  authorities,  and  is  in  its  nature  legis- 
lative ;  and,  although  the  power  is  vested  in  the  municipality  for  th^ 
Ijenefit  and  relief  of  property,  error  of  judgment  as  to  when  or  upon 
what  plan  the  improvement  shall  be  made,  resulting  only  in  incidental 
injury  to  the  property,  will  not  be  ground  for  the  action.  But,  for 
the  direct  invasion  of  one's  right  of  property,  even  though  contem- 
plated by,  or  necessarily  resulting  from,  the  plan  adopted,  an  action 
will  lie ;  otherwise  it  would  be  taking  private  property  for  public  use 
without  compensation.  From  this  it  appears  tliat  the  true  ground 
for  nonliability  on  the  part  of  the  local  district  for  failure  to  provide 
adequate  drainage  is  that  it  is  under  no  obligation  to  drain  in  the 
first  instance,  and  the  landowner  is  in  no  worse  position  after  the  at- 
tempted drainage  tJian  he  was  before,  and  cannot  complain  of  the 
manner  in  which  the  public  authorities  exercised  their  discretionary 
or  legislative  functions.  But  a  liability  for  insufficiency  of  the  drains 
provided  may  exist  under  the  terms  of  the  statute.  In  McCarthy  v. 
Syracuse  ^  the  charter  provided  that  it  should  be  the  duty  of  the 

» 56  Minn.  527,  45  Am.  St.  Rep.  501,       »  46  N.  Y.  196. 
58  N.  W.  158. 
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mayor  and  common  council  to  make,  open,  regulate,  repair,  and  im- 
prove sewers.  The  liability  of  a  city  acting  under  such  a  charter 
must,  of  necessity,  be  greater  than  that  of  a  city  whose  charter  ini- 
poeoB  npon  it  no  duty  in  that  regard.  So,  if  the  sewer  is  made  at  the 
expense  of  abutting  property,  or  a  fee  is  exacted  for  its  use,  the  mu- 
nicipality may  be  ivgarded  as  under  an  implied  contract  obligation 
that  the  sewer  shall  be  at  least  reasonably  adequate  for  the  purpose 
intended.  In  the  absence  of  any  special  circumstances,  however,  a 
local  district  which  undertakes  to  provide  drainage  is  not  liable  in 
<'ase,  because  of  a  defect  in  plan,  the  water  for  the  disposal  of  which 
the  drain  was  provi<led  is  not  all  carried  away.  As  said  in  Little 
Hack  V.  Williif:*  For  the  constniction  of  a  sower  which  has  not  the 
<^paeity  to  carry  off  the  ordinary  or  extraordinary  rain  falls,  the 
**ity  cannot  be  made  responsible;  and  the  reason  for  this  is  that  a 
<?ity  cannot  be  held  to  answer  for  an  error  of  judgment,  committed  by 
a  body  created  by  law,  and  clothed  with  discretion  to  determine  the 
width  and  depth  of  drains  and  sewers.  To  hold  a  city  responsible, 
under  such  circumstances,  would  be  to  vest  the  power  of  judging  of 
the  prope-r  grade  of  street  and  the  width  and  depth  of  sewers  in  the 
judiciaiy,  instead  of  the  city  council,  where  the  legislature  placed  it. 
Where  a  city  presorilK»s  the  grade  of  a  street,  or  the  capacity  of  a 
drain,  and  it  is  not  constructed  as  directed,  or  is  constructed  in  such 
an  unskilful  manner  as  to  damage  the  property  of  persons  adjacent 
thereto,  in  that  event  the  city  is  liable.  The  law  is  that,  for  the  exor- 
<*ise  c>f  a  lawful  ix)wer,  which  by  law  is  vested  in  the  judgment  and 
4li«cretion  of  a  public  l)ody  for  the  good  of  the  whole,  no  injury,  for 
which  an  action  will  lie,  can  be  committed, — salus  populi  est  suprema 
Lex, — but  that  for  an  imix?rfect,  negligent,  unskilful  execution  of  the 
thing  ordained  to  be  done,  an  action  will  lie  in  the  absence  of  an  ex- 
preas  statute.*    The  liability  of  the  municipality  is  not  increased  by 

•  27  \rk.  572.  ing  a  street  is  not  liable  for  injuries  to 

^Denver  r.  Capflli,  4  Colo.  2.5,  34  Am.    adjoining   property    resulting    from    its 
RefK.  62;  Thompsfm  v.  Polk  County,  38    failure,  in  adopting  a  plan  for  the  con- 


130,  36  X.  VV.  267:  Defer  v.  De-  struetion    of    the    road,    to    provide    a 

troU,  67  Micb.  346,  34  N.  W.  680 :  John-  method  for  carrying  off  surface  water, 

9i<m  y.  District  of  Columbia,  118  U.  S.  as  it  is  liable  only  for  negligence  in  the 

19,  30  L.  ed.  75,  6  Sup.  Ot.  Rpp.  023;  execution  of  the  plan  adopted,  and  not 

Paine  r,  Delhi,  116  N.  Y.  224,  5  L.  R.  A.  for  defects  in  the  plan  itself.     Foster  v. 

797,  22  X.  K.   405;    Bates  v.  Westbor-  St.  Louis,  71  Mo.  157. 

omgh,  151  Mass.  174,  7  L.  R.  A.  156,  23  A  municipal  corporation  constructing 

N.  E.  1070;  Miils  v.  Brooklyn,  32  N.  Y.  a  system  of  sewerage  in  accordance  with 

489:  Fair  r.  Philadelphia,  88  Pa.  309,  the  plans  of  skilled  engineers  is  not  lia- 

32  Am.  ^ep.  455 :  Fairlairn  Coal  Co.  y.  ble  for  its  failure  to  drain  all  the  water 

Serumiom^   146    Pa.    231,   23   Atl.    1069;  from    underground    cellars,    in   the   ab- 

Bear  r.  AUentoum^   148  Pa.  80,  23  Atl.  sence  of  negligence  on  its  part  in  con- 

1092,  stnicting  or  maintaining  the  sewers  ac- 

A  mumtapaUtj  in  opening  and  grad-  cording  to  the  plan  adopted.     A.  M.  C. 
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reason  of  the  fact  that  it  has  notice  that  the  drain  is  not  performing 
the  service  which  it  was  intended  to  perform.®  If  the  sewer  is  con- 
structed at  the  expense  of  the  property  for  the  benefit  of  which  it  was 
intended^  then  the  municipal  authorities  must  use  due  care  to  make  it 
ade<iuate,  because,  unless  it  will  perform  the  service  demanded  of  it, 
there  is  no  consideration  which  will  uphold  the  assessment  upon  the 
abutting  property.  In  sucli  cases  negligence  will  be  presumed  in  case 
the  drain  proves  to  be  of  insufficient  capacity.*^  And  if  negligence  is 
shown  tliere  is  still  greater  reason  for  holding  the  municipal  corpora- 
tion liable.®  The  construction  by  a  city  of  a  public  sewer  frcMii  which 
it  may  derive  revenue  is  not  the  exercise  of  a  governmental  function, 
but  is  a  private  municipal  enterprise,  for  the  negligent  conduct  of 
which  the  city  is  liable.®  The  question  of  liability  for  direct  trespass 
upon  abutting  property  because  of  insufficient  capacity  of  the  sewer 
will  be  noticed  in  a  subsequent  section,^® 

XI.    SUPEBVISION   BT  COUBT. 

252.  Direct  supervision. —  The  proceedings  for  the  laying  out  and 
construction  of  drains  and  the  assessment  and  cost  therefor  on  the 
property  benefited  so  vitally  aflfect  the  constitutional  rights  of  the  per- 
sons over  whoso  property  the  drain  will  pass  and  the  persons  who  will 
be  assessed  for  the  cost  that  it  is  necessary  for  the  protection  of  such 
rights  that  the  courts  have  some  supervision  of  the  proceedings.  They 
cannot  be  charged  with  the  ministerial  duties  connected  with  the  mak- 
ing of  the  improvement,  but  the  persons  who  will  be  affected  by  the 
proceeding  must  be  given  a  right  to  apply  to  them  for  the  protection 
of  their  rights.    In  case  provision  is  made  by  the  statute  for  a  hearing 

Medicine   Co.    v.    Montreal,   Rap.   Jud.  061;   Hessian  v.  Wilmington   (Del.)    27 

Quebec,  15  C.  S.  694.  Atl.  830,   1   Marv.    (DeL)    122,  40   Atl. 

So,    where    a    plan    for    draining  a  749. 

municipal    corporation   by   constructing  ^JAtchfield  v.  Southworthf  67  III.  App. 

works  along  the  bed  of  the  outlet  of  a  398. 

lake  18  submitted  to  the  trustees  of  the  *Rotce  v.  Portsrnwtth,  56  N.  H.  291, 

municipality,  and  the  plan  adopted  by  22  Am.  Rep.  464. 

tliem  includes  the  construction  of  gates  *08trander  v.  Lansing,  111  Mich.  693, 
to  regulate  the  flow  of  water  from  the  70  N.  W.  3.^2,  Overruling  Dermont  v. 
lake,  the  manner  of  using  the  gates  is  a  Detroit,  4  Mich.  435,  where  it  was  held 
?natter  for  their  judgment:  and  the  that  a  sum  paid  annually  by  a  private 
municipal  corporation  cannot  be  held  citizen  for  the  privilege  of  drain mg  in- 
liable  if  they  are  not  operated  so  as  to  to  the  public  sewer  is  for  the  license  or 
drain  property  of  a  private  owner  in  the  permission  so  to  do,  and  does  not  im- 
best  manner.  Oarratt  v.  Canandaigna,  pose  any  obligation  on  the  city  to  fur- 
135  N.  Y.  436,  32  N.  E.  142,  Affirming  nish  ample  drainage  for  his  premiseft,  or 
40  N.  Y.  S.  R.  944,  16  N.  Y.  Supp.  717.  render  it  liable  in  case  water  is  set  back 

^Knosiwan  <€  P.  Furniture  Co.  v.  Da-  from  the  sewer  through  such   citiz^i'a 

rennort^  99  Iowa,  589,  68  N.  W.  887;  drain  to  his  damage. 

BealafeJd  v.  Verona,  188  Pa.  627,  41  Atl.  "  See  post,  §  254. 
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before  the  court  of  the  matters  which  afEect  the  rights  of  persons  af- 
fected by  the  drain,  the  provisions  of  the  statute  must  be  followed. 
And  only  such  matters  may  be  taken  up  as  the  statute  allows,  unless 
some  of  the  constitutional  rights  of  the  pei^sons  will  be  cut  off  by  the 
statutory  proceedings.^  Everyone  whose  rights  vrill  be  affected  by  the 
proceeding,  whether  he  is  named  in  the  petition  or  not,  is  entitled 
to  apply  to  the  court.-  In  case  no  provision  is  expressly  made  by 
statute  for  an  appeal  to  the  court,  it  may  be  taken  under  the  general 
procedure  acta,  because  the  rights  of  the  citizen  cannot  be  cut  off  with- 
out a  hearing.^  The  court  may  examine  the  question  de  novo  and  is 
not  bound  by  the  finding  of  the  conmiissioners ;  and  it  need  not,  there- 
fore, consider  their  report^  The  court  may  allow  amendments  which 
will  uphold  the  validity  of  the  proceeding,  as  well  as  correct  errors 
which  work  injustice  to  the  complaining  landowner.^     The  appeal 


'  A  proYision  in  a  statute  authorizing 
launieipa]  oorporations  to  construct 
newcTB  by  special  assessments,  which 
pitnrides  that  upon  appeals  from  precepts 
moed  for  their  col  lection  no  question  of 
fact  shall  be  tried  which  may  arise  prior 
to  the  making  of  the  contract  for  the 
improTeoient,  renders  it  incompetent  for 
the  ap^late  court  to  inquire  into  the 
regalarity  of  the  proceedings  had  be- 
fore the  contract  was  let,  and  such  pro* 
rision  is  constitutional  and  valid,  since 
sndi  questions  can  be  settled  before  the 
contra cC  is  let.  AUen  County  ▼.  Sil- 
rers,  22  Ind.  491. 

An  appeal  does  not  lie  from  the  de- 
tcmrination  of  the  board  of  supen'isors 
that  land  was  in  the  vicinity  of  a  ditch 
eonstnictcd  under  authority  of  a  stat- 
ute to  change  the  direction  of  a  water 
eovne,  and  therefore  liable  to  a  tax  of 
the  cost  of  the  ditch,  where  the  statute 
alloiws  an  appeal  in  favor  of  certain 
peraoas,  affected  by  the  proceeding,  but 
none  in  favor  of  the  taxpayers.  Lam- 
hrrt  T.  JfiUt  County,  58  Iowa,  696,  12 
N.  W.  715. 

'Hie  right  of  appeal  in  a  landowner 
land  has  been  assessed  for  the 
conatniciion  of  a  drain,  and  who  is 
named  in  the  assessment,  from  the  de- 
cision of  the  oonimissioners  that  the 
drain  will  be  of  public  utility  and  order- 
ing the  same  to  be  established,  cannot 
be  eat  off  on  the  ground  that  his  name 
t*  not  on  the  petition  for  its  establish- 
ment, and  therefore  he  is  not  a  party  to 
th^  proceedings,  since  the  act  of  assess- 
ing his  land  and  including  his  name  up- 
««  the  sawi  swiuent  roll  brings  him  into 
the  proeeedingB,  and  maJcca  him  a  party 


thereto.     Houk  v.  Barthold,  73  Ind.  21. 

*Bryan  v.  Moore,  81  Ind.  9;  Meehan  v. 
Wiles,  93  Ind.  52. 

An  act  providing  for  the  construction 
of  drainage  ditches  does  not  seek  to  de- 
prive the  owners  of  property  of  the 
same  without  due  process  of  law  in  vio- 
lation of  the  14tli  Amendment  of  the 
Constitution  of  the  United  States  be- 
cause it  makes  no  provisions  for  con- 
firming and  contesting  the  charge  im- 
posed, in  the  courts,  when  a  remedy  is 
given  such  owners  by  writ  of  certiorari. 
Rtaie  v.  Henry,  28  Wash.  38,  68  Pac 
368. 

*McKinsey  v.  Bowman,  58  Ind.  88; 
Beck  V.  Pavey,  69  Ind.  304. 

Under  statutes  which  contemplate  an 
appeal  to  the  courts  in  drainage  pro- 
ceedings from  decisions  of  the  board  of 
commissioners,  the  court  and  jury  suc- 
ceed to  all  the  substantial  duties  which 
devolved  upon  the  viewers  before  the 
commissioners,  so  that  matters  stand 
for  trial  de  novo  and  a  finding  or  direc- 
tion in  detail  upon  all  matters  in  issue 
between  the  parties  is  contemplated. 
Hardy  v.  McKinney,  107  Ind.  364,  8  N. 
E.  232. 

*A  petition  for  the  establishment  of 
a  ditch  over  the  lands  of  others,  which 
fails  to  allege  that  the  same  will  be  of 
public  benefit  or  utility,  goes  to  the  ju- 
risdiction of  the  county  commissioners; 
but,  as  they  had  jurisdiction  of  the  sub- 
ject-matter, it  is  competent  for  the  cir- 
cuit court,  upon  appeal  from  their  deci- 
sion, to  allow  the  petition  to  be  amend- 
ed so  an  to  supply  the  omission.  Cool- 
man  v.  Fletning,  82  Ind.  117. 
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to  the  court  must  be  made  within  the  time  named  by  the  statute.*  In 
England,  where  there  are  no  constitutional  rights,  the  matters  affect- 
ing the  drainag-e  may  be  left  finally  to  the  commissioners  without 
allowing  an  appeal  to  the  courts^ 

2S3*  Collateral  attack. —  As  has  been  seen  from  the  decisions  cited 
upon  the  subject  of  laying  out  the  work  and  the  collection  of  the  as- 
sessment^ to  be  successful  an  attack  upon  the  proceedings  of  the  local 
authorities  must  be  direct  in  the  manner  pointed  out  by  statute.^ 
And  unless  the  defects  in  their  proceedings  are  such  as  to  render  them 
void  they  cannot  be  attacked  collaterally.^  Nor  will  the  court  attempt 
to  substitute  its  judgment  for  that  of  the  authorities  to  whom  the 
matter  is  committed  so  as  to  make  the  proceeding  one  of  the  court 
rather  than  one  of  the  local  authorities.*  A  landowner  cannot  main- 
tain a  suit  to  set  aside  a  aale  of  his  land  for  delinquent  taxes  levied 
for  the  construction  of  a  diteh,  on  the-gro^uid  that  the  contractor  did 
not  properly  perform  the  work,  or  that  the  drain  was  not  of  public 
benefit  or  utility  or  conducive  to  the  public  health  and  was  never 
found  to  be  such,  without  showing  that  he  ever  paid  or  offered  any- 
thing for  the  work  done  on  his  land,  or  that  the  same  was  sold  without 
l^al  authority.     The  proceedings  establishing  the  ditch,  and  the  de- 


*  Where  an  appeal  from  a  sewer  as- 
sessment is  required  to  be  made  within 
three  months,  upon  one  month's  notice 
to  the  municipal  corporation  in  writing, 
it  is  not  sufficient  to  merely  serve  the 
notice  within  the  three  months.  Custy 
V.  Lotrell,  117  Mass.  78. 

'Bishop  V.  Tripp,  16  R.  I.  198,  14  Atl. 
79. 

*  Where  the  statute  permits  an  appeal 
to  the  courts  from  a  judgment  assessing 
damages  in  a  drainage  proceeding,  such 
remedy'  wiU  be  regarded  as  adequate  as 
to  all  errors  which  may  be  reviewed 
thereby,  so  that  certiorari  will  not  lie, 
although  the  lien  of  the  judgment  may 
attach  to  the  property  asHPHsed  pending 
the  appeal.  State  ex  rcl.  Nelson  v. 
King    County    Super.    Ct.    (Wash.)    71 

Pac  eoi. 

*neman  v.  SchuUe,  166  Mo.  409,  66  S. 
W.  163. 

The  order  of  a  board  of  supervisors 
creating  the  district  for  the  reclamation 
of  swamp  lands  is  an  act  of  legislation 
in  the  exercise  of  the  taxing  or  police 
power  of  the  stat«  which  is  not  review- 
able by  certiorari.  Williams  v.  Sacra- 
mento County,  65  Cal.  160,  3  Pac.  667. 

The  caae  must  be  very  clear  to  au- 


thorize tbe  court  in  interfering  with  the 
action  of-  the  legmlatui^  in  piteviding 
for  drainage.  Hartwell  v.  Armstrtmg, 
19  Barb.  166. 

In  an  action  to  restrain  a  township 
from  maintaining  an  unauthorized  cul- 
vert across  a  highway  to  the  injury  of 
private  land,  the  court  has  no  power  to 
direct  the  township  officers  how  and 
when  the  drain  shall  be  constructed,  in- 
asmuch as  the  control  of  that  matter  is 
committed  to  those  officers,  and  not  to 
the  court.  Patoka  Txop.  v.  Hopkins, 
131  Ind.  142,  31  Am.  St.  Rep.  417.  30 
N.  E.  896. 

•Philips  V.  Wickhamy  1  Paige,  590; 
Horton  v.  NashviUet  4  Lea,  39,  40  Am. 
Rep.  1 ;  Sample  v.  Carroll,  132  Ind.  496. 
32  N.  E.  220;  Chandler  v.  Beal,  132  Ind. 
596,  32  N.  E.  597. 

It  is  entirely  within  the  discretion  of 
the  drain  commissioner  to  fix  the  width 
or  depth  of  a  drain,  or  to  decide  to 
what  extent  a  stream  may  be  deepened 
or  widened  so  as  to  drain  adjoining  land, 
and  the  courts  cannot  substitute  their 
judgment  for  that  of  the  commi8si«fier. 
Smith  V.  Carlow,  114  Mich.  67,  72  N. 
W.  22. 


Digitized  by  VjOOQ IC 


f  253]  DRAINAGE.  1135 

cision  of  a  competent  authority  that  the  work  was  completed,  cannot 
be  thus  collaterally  attacked.^  The  taxpayer  cannot  attack  the  assess- 
ment on  the  ground  that  the  work  was  constructed  in  such  a  manner 
as  to  constitute  a  public  nuisance,*^  or  that  the  work  was  inadequate 
or  improperly  constructed.^  If  there  are  material  departures  from 
the  plans  and  specifications  in  the  construction  of  the  work,  to  the 
injury  of  complainant,  that  matter  may  be  reviewed  by  the  courts.'' 
But  a  decision  by  the  authorities  in  charge  that  the  work  is  completed 
to  the  required  width  and  depth  is  conclusive.^  Matters  which  affect 
the  constitutional  rights  of  the  taxpayer  cannot  be  finally  determined 
by  the  oonmaissioners.*  And  the  courts  have  a  right  to  determine 
whether  the  exercise  of  their  power  by  the  local  authorities  is  reason- 
able, or  arbitrary  and  oppressive.*^  Also  as  to  whether  or  not  the 
direction  of  the  statute  has  been  complied  with.** 

XII.  Liability  fob  injukiss  done  by  dbain  ob  sewkb. 

254.  Casting  water  onto  abutting  property  because  of  defective  plan. 
— As  has  already  been  demonstrated,*  public  authorities  cannot 
gather  up  water  and  cast  it  in  a  body  on  the  land  of  an  abutting 
owner ;  nor  can  they  gather  together  water  out  of  its  true  course  and 
abandon  it  in  such  a  way  that  it  will  cause  injury  to  the  abutting 
owner.  From  these  premises  it  necessarily  results  that  in  case  they 
attempt  to  collect  or  gather  water  they  must  make  provision  for  car- 
ing for  it    Any  plan  for  drainage  necessarily  includes  the  gathering 

*6imomton  v.  Haya,  S8  Ind.  70.  v.   Valparaiso,  136  Ind.  616,  36  N.  E. 

'Walker  ▼.  Aurora,  140  111.  402,  29  N.  644. 

E.  741;  8oden  y.  Emporia,  7  Kan.  App.  *Tho  determination  of  a  citj  council 

5SX  52  Pac  461.  as  to  the  amount  of  land  necessary  to  be 

^iturphey  ▼.  Wilmington,  5  Del.  Ch.  taken  for  a  proposed  sewer  outlet  is  not 

291;    ite   iJraveUe  v.  Iberia  d  St.   M.  final,  but  is  subject  to  review  by  the 

Drainnge  Ditt.  104  La.  703,  29  So.  302.  court.     Bennett    v.    Marion,    lOG    Iowa, 

See  ftleo  ante,  9  239.  628.  76  N.  W.  844. 

^Bncer  v.   Wingate,   138  Ind.   114,  36  »*Ti«c  Guarantee  d  Trust  Co.  v.  Chi- 

y.  E.  538.  cago,  162  111.  505,  44  N.  E.  832. 

^Patterson  y.  Baumer,  43  Iowa,  477.  "  An  ordinance  providing  for  the  con- 

Abutting    property   owners   and   tax-  struction  of  a  district  sewer  to  connect 

pajen  cannot  enjoin  a  municipal  corpo-  with  a  stream  or  ravine  is  not  conclu- 

TBtion  from  accepting  a  system  of  sew-  sive  as  to  the  character  of  such  stream 

ers   eonstrueted    for   it   under   contract  as  a  natural  course  of  drnina^e  under 

and  from  paying  therefor,  on  account  of  a  municipal  charter  declaring  that  dis- 

tiie     defective      construction      thereof,  trict  sewers  must  connect  with  another 

where  the  manner  of  constructing  and  sewer    or    with    the   natural    course   of 

eptin^  sewers  is  placed  by  the  stat-  drainage;  but  such  question  is  one  for 


ute  in   the   hands   of   the  council,  and    the  determination  of  the  court.    Bayha 
mch  landovmers  are  afforded  a  full  and   y.  Taylor,  36  Mo.  App.  427. 
complete  remedy  at  law  thereunder  for       *  See  ante,  %  185. 
b    defectiye    construction.    Robinson 
Vol.  11.— Watkbb,  72. 
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of  water,  and  the  plan  must,  therefore,  include  the  provision  of  an 
outlet  which  is  sufficient  to  dispose  of  the  water  collected.  A  defective 
plan  in  this  regard  is  not  similar  to  a  defect  in  regard  to  failure  to 
supply  adequate  drainage,  which,  we  have  seen,^  imjx)ses  no  liability 
upon  the  local  district  because  it  is  under  no  obligation  to  furnish  the 
drainage  in  the  first  instance.  But  the  public  has  no  more  right  to 
commit  a  trespass  upon  the  land  of  an  individual  than  has  a  private 
citizen,  and  if  it  does  so  it  is  liable  to  an  action  whenever  the  statutes 
permit  the  particular  subdivision  which  commits  the  act  to  be  sued.*^ 
If  a  municipality  gathers  together  a  quantity  of  water  and  then  fails 
to  provide  an  outlet  for  it,  so  that  it  is  cast  upon  the  land  of  an 
abutting  owner,  it  commits  a  direct  trespass  upon  his  property  and 
cannot  shield  itself  imder  the  plea  that  it  had  discretion  as  to  the 
adoption  of  plans  for  the  drainage  and  is  not  liable  for  injuries 
caused  by  the  exercise  of  its  discretion.  It  has  no  discretion  to  com- 
mit a  trespass,  and,  if  the  plans  adopted  by  it  necessarily  result  in  so 
doing,  it  is  just  as  liable  as  though  it  deliberately  turned  the  water 
out  of  its  course  onto  the  abutting  land.  It  has  discretion  as  to 
whether  it  will  drain  or  not,  but,  when  it  attempts  to  drain,  it  must 
provide  for  the  water  collected  by  it  so  that  it  will  do  no  injury. 
It  is  not  an  insurer,  but  it  must  exercise  the  care  which  an  ordinarily 
prudent  person  would  exercise  in  making  improvements  of  a  like 
character,  and  must  adopt  outlets  which,  in  the  opinion  of  persons 
having  knowledge  of  such  matters,  are  adequate  to  the  disposition  of 
the  water.  The  rule  is  well  stated  in  Dixon  v.  Bakery*^  as  follows: 
A  municipal  corporation  cannot  relieve  itself  from  liability  for  over- 
flow of  a  sewer  upon  the  ground  that  the  insufficiency  was  caused  by 
error  in  judgment  upon  the  pai*t  of  the  common  council,  as  to  the  size 
of  sewer  necessary  to  carry  the  water,  where  the  council  mighty  or 
ought  to,  have  kno\vn  that  the  one  provided  was  insufficient,  and  rea- 

'See  ante,  §  251.  which  a  contractor  executed  the  work, 

•The  rule  that  a  municipal  corpora-  whereby  a  large  body  of  surface  water 

lion  is  not  liable  for  defects  in  the  plan  was  collected  in  a  basin  in  the  alley  ad- 

of  it8  improvements  will  not  relieve  it  joining  such  premises  without  any  out- 

from  liability  for  injuries  caused  by  the  let    therefor.     New    Albani/   v.    Ray,    3 

inadequacy  of  culverts  to  carry  off  wa-  Ind.  App.  321,  29  N.  E.  61 1. 

tor  colloctfid  by  it  in  unusiml  quantities.  It  is  no  defense  to  an  action  against 

Weis  V.  Madison,  75  Ind.  241,  39  Am.  a  municipality  for  damages  cau^d   by 

Rep.  135.  the  flowing  of  the  contents  of  a  sewer 

A  municipal  corporation,  ha^ng  ex-  onto   plaintiff's   land   through   openings 

elusive  control  of  its  streets  and  alleys  left  therein,  that  such  openings  were  a 

and  the  establishing  and  maintenance  of  part  of  the  general  plan  of  constructioa 

drains  and  sewers,  is  liable  for  injuries  adopted  by  it.  Lehn  v.  San  Frandsoo,  6% 

to  premises  from  flooding  caused  by  the  Gal.  76,  4  Pac.  965. 

adoption  by  it  of  imperfect  plans  for  the  *  66  111.  518,  16  Am.  Rep.  591. 
drainage  of  an  alley,  in  accordance  with 
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sonable  care  was  not  exercised  in  its  construction.'  As  said  in  King 
V.  Kansas  CUyj^  the  collection  and  inevitable  piTcipitation,  during 
fTeqwently  recurring  freshets,  of  water  and  sewage  upon  the  private 
property  of  an  owner  in  such  a  way  as  to  constitute  a  direct  invasion 
of  the  owner's  ri^ts,  and  to  be  in  the  nature  of  a  trespass  upon  hi$i 
property,  by  reason  of  the  plan  of  const  met  ion  of  the  sewerage  sys- 
tem, will  create  a  liability  against  the  city,  regardless  of  good  faitli 
in  the  devising  of  the  plan,  and  of  the  fact  that  the  best  material  is 
used  in  its  construction.  The  fact  that  the  city  adopted  a  plan  in 
which  there  was  no  defect,  and  exercised  its  best  judgment  as  to  the 
proper  location  of  the  outfall,  being  guilty  of  no  n^Iigenoe,  will  not 
absolve  it  from  liability  to  indictment  in  case  it  actually  creates  a  nui- 
sance.^ In  the  absence  of  direct  trespass,  if  there  is  any  negligence  in 
devising  the  plan,  by  reason  of  which  injury  is  done  to  abutting  prop- 
erty, the  municipality  is  liable,  but  it  is  not  liable  for  injury  caused 
by  a  mere  error  of  judgment,  honestly  and  intelligently  exercised.**^ 


*riim«iitii«  T.  Seymour^  79  Ind.  491.  41 
Am.  Rrp.  618:  EvafiBville  v.  Decker,  84 
Ib4.  3^.  43  Am.  Rep.  86;  lnd\anaj)oli8 
V.  Buffer,  30  ind.  235.  (These  decisions 
«4^nB  to  be  overruled  by  Rozell  ▼.  Andcr- 
«o«i.  91  Ind.  591,  but  the  court  again 
places  itself  in  line  with  correct  princi- 
ple in  Terre  Haute,  t.  Budnut,  112  Ind. 
5^  13  N.  E.  686) ;  Stein  v.  Layfayette, 
<  Ind.  App.  414,  33  N.  £.  912;  Chicago 
r.  Sebm.  166  III.  371,  56  Am.  St.  Rep. 
i45,  46  N.  E.  244:  Kie9el  v.  Ogden  City, 
S  UUh,  :237.  30  Pac.  758:  Louiaoille  v. 
Vorrw,  23  Kjr.  L.  Rep.  1196,  64  S.  W. 
r.'iS. 

A  citT.  although  it  builds  a  sewer  with 
flue  rare  and  in  strict  conformity  with 
the  plan  adopted  by  the  council,  is  liable 
for  the  injury  sustained  by  a  property 
owner  whose  premises  are  flooded  by 
wmter  which  orerfiows  from  a  gutter  by 
psaaoB  of  the  inadequacy  of  the  outlet. 
Semmmu  r.  MarahaU,  116  Mich.  327,  74 
S.  W.  484. 

The  decision  as  to  the  sufficiency  of 
the  capacity  of  a  culvert  to  carry  water 
under  a  public  street  is  not  such  a  ju- 
dicia]  function  as  to  relieve  the  munici- 
naiitj  from  liability  for  injuries  auised 
by  nef^ligent  performance  of  such  duty. 
Fen  Pelt  ▼.  Davenport,  42  Iowa,  308,  20 
Am.  Rep.  622. 

Failore  to  provide  flood  gates  over  the 
■KmtlM  of  sewers,  which  would  have  pre- 
voitcd  injury  to  property  at  their 
from  inundation,  which  it  was 
■ifest  to  thoue  selecting  the  plans,  as 


well  as  to  everyone  else,  would  result 
from  regularly  recurring  rises  in  the 
river  setting  back  the  water,  is  negli- 
gence which  renders  the  city  liable  for 
reuniting  damage.  King  v.  Kansas  City, 
58  Kan.  334,  49  Pac.  88. 

A  city  is  liable  for  damages  to  aife 
abutting  owner  by  the  flooding  of  his  cel- 
lars through  the  insnfliciency  of  its  sew- 
ers,— especially  when  such  Hcwers  are 
improperly  constructed  by  making  the 
sewers  of  several  streets,  and  notably 
one  of  15  inches  in  diameter,  flow  into 
one  of  but  12  inches  in  diameter,  mani- 
festly insufficient  in  heavy  rains  to  re- 
ceive the  waters  of  the  sewer  flowing  in- 
to it.  Papineau  v.  de  Longueuil,  Rap. 
Jud.  Quebec,  11  C.  S.  98. 

A  miuiicipal  corporation  is  liable  for 
damages  caused  by  the  overflowing  of 
property  by  reason  of  the  insufficiency 
of  the  cat<ji  basin  of  a  sewer,  unless  its 
insufficiency  was  due  to  an  extraordin- 
ary storm  such  as  a  person  of  ordinary 
prudence  would  not  anticipate  and  pro- 
vide against,  although  the  property 
damaged  was  located  below  the  grade 
of  the  street.  Schroedcr  v.  Barahoo,  93 
Wis.  95.  67  N.  W.  27. 

•  58  Kan.  334,  49  Pac.  88. 

'State  V.  Portland,  74  Me.  268,  43  Am. 
Rep.  586. 

*North  Vernon  v.  Voegler,  103  Ind. 
314,  2  N.  E.  821 :  Peni  v.  Rrown,  10  Ind. 
App.  597.  38  X.  E.  223:  Rice  v.  Evana- 
tHlle.  108  Ind.  7,  58  Am.  Rep.  22,  9  N.  E. 
139:  Johnston  v.  District  of  Columbia,, 
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If  the  sewer  is  insufficient  to  carry  all  the  water  which  is  turned  into 
it,  so  that  it  bursts,  to  the  injury  of  abutting  property,  the  munici- 
pality  is  liable.®  And  it  is  immaterial  that  the  injury  is  caused  to 
•property  in  an  area  constructed  in  the  street^"  If,  because  of  de- 
fective plans,  the  drains  constitute  a  nuisance,  the  municipality  is 
liable  to  private  individuals.^^  And  if,  after  notice  of  the  defect,  no 
'Steps  are  taken  to  remedy  the  defect,  the  ground  of  liability  is  great- 
"  er.^^  The  fact  that  the  injury  is  increased  by  the  efEorts  of  private 
citizens  to  protect  their  property  does  not  relieve  the  municipality 
from  liability.^  ^  A  distinction  is  made  by  the  Vermont  court  between 
sewage  and  surface  water,  holding  that  with  regard  to  the  former 
there  is  a  duty  to  keep  it  ofE  the  land  of  private  individuals,  while 
no  such  duty  exists  as  to  the  latter.^*  The  principle  upon  which  the 
doctrine  of  this  section  rests  is  well  stated  in  Seifert  v.  Brooklyn,^'' 
which  held  that  a  city  was  liable  to  a  property  owner  whose  land  was 
inundated  by  the  overflow  from  city  sewers  which  were  of  insufficient 
capacity.  The  court  said :  "It  is  a  principle  of  the  fundamental  law 
of  the  state  that  the  property  of  individuals  cannot  be  taken  for  public 
use  except  upon  the  condition  that  just  compensation  be  made  there- 
for, and  any  statute  conferring  power  upon  a  municipal  body,  the  ex- 
ercise of  which  results  in  the  appropriation,  destruction,  or  physical 
injury  of  private  property  by  such  body,  is  inoperative  and  ineffectual 

1  Mackey,  427;  Bannaghanv.  District  of  ^Seymour  v.  Cummins,  119  Ind.  148, 

Columbia,   2    Mackey,   285;    Collins    ▼.  6  L.  R.  A.  126,  21  N.  E.  649. 

Philadelphia,  93  Pa.  272.  "^Tate  v.  St.  Paul,  56  Minn.  627,  4.5 

•Loventhal   v.    New    York,   61    Barb.  Am.  St.  Rep.  501,  58  N.  W.  158;  flfeifer/ 

611,  5  Lans.  532.  v.  Brooklyn,  101  N.  Y.  136,  64  Am.  Rep. 

"  A  landowner,  in  extending  his  cellar  664,  4  N.   E.   321,   15  Abb.  N.  C.  97: 

under  a   sidewalk,    is   not   required   to  Munk  v.  Watertown,  67  Hun,  201,  22  N. 

guard  against    possible    defective    con-  Y.  Supp.  227. 

stniction     of    sewers    in    the    highway.  A  municipal  corporation  is  liable  for 

Allen  V.  Boston,  159  Mass.  324,  38  Am.  the  flooding   of   private  premises   from 

St.  Rep.  423,  34  N.  E.  519.  back  water,  caused  either  by  the  inabil- 

An  abutting  lot  owner,  who  owns  the  ity  of  a  sewer  to  carry  off  the  water  de- 
fee  of  the  street,  has  a  right  to  construct  livered  to  it  by  another  sewer,  as  well 
therein  an  area,  and  to  use  the  same,  as  surf  nee  water,  or  by  such  sower  be- 
subject  to  the  public  easement;  and  ing  obstructed  at  the  time,  of  which  in- 
where  a  city  negligently  constructs  sew-  sufliciency  the  city  had  actual  or  con- 
ers  and  drains  in  such  a  manner  that  structive  notice,  or,  if  caused  by  the  ob- 
they  do  not  carry  off  the  rainfall,  and,  structions,  the  same  were  due  to  its  neg- 
as  a  consequence,  water  is  discharged  in-  lect,  unless  the  flood  was  caused  by  a 
to  the  area,  the  tenant  on  the  abutting  rain  fall  of  such  extraordinary  nature 
lot  may  recover  for  the  damages  result-  a-s  could  not  reiison^ibly  be  anticip'ited. 
ing  from  the  discharge  of  the  water  in-  Unrrigan  v.  Wilmivgton,  8  Houst. 
to  the  area,  where  it  does  not  appear  (Del.)  140,  12  Atl.  779. 
that  the  area  was  negli^rently  construct-  ^*Martin  v.  Brooklyn.  32  App.  Div. 
cd  or  out  of  repair,  so  thit  its  condition  411,  52  N.  Y.  Supp.  1086. 
contributed  to  the  injurv.  Drll  Rapids  ^*Winn  v.  Rutland,  52  Vt.  481. 
^Tercantile  Co,  v.  DcU  Rapids,  11  S.  D.  "101  N.  Y.  139,  54  Am.  Rep.  664,  4 
116,76  N.  W.  898.  N.  E.  321. 
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to  protect  it  from  liability  for  the  resultant  damages,  unless  some  ade- 
quate provision  is  contained  in  the  statute  for  making  such  compensa- 
tion. The  immunity  which  extends  to  the  consequences  following 
rhe  exercise  of  judicial  or  discretionary  power  by  a  municipal  body 
.  •  •  presupposes  that  such  consequences  are  lawful  in  their  char- 
acter, and  that  the  act  performed  might  in  some  manner  be  lawfully 
authorized.  When  such  power  can  be  exercised  so  as  not  to  create  a 
nuisance,  and  does  not  require  the  appropriation  of  private  property 
to  effectuate  it,  the  power  to  make  such  an  appropriation  or  create  such 
nuisance  will  not  be  inferred  from  the  grant.  Where,  however,  the 
acts  done  are  of  such  a  nature  as  to  constitute  a  positive  invasion  of 
I  he  individual  rights  guaranteed  by  the  Constitution,  legislative  sanc- 
tion is  ineffectual  as  a  protection  to  the  persons  or  corporation  per- 
forming such  acts  from  responsibility  for  their  consequences."  As 
has  already  been  stated,  to  render  the  municipality  liable  it  must  fail 
to  take  some  steps  which  it  was  required  to  take.  The  municipal 
authorities  cannot  devise  and  adopt  a  plan  for  drainage  when  they  are 
ignorant  of  engineering,  or  of  the  kind  of  drain  which  would  be  suf- 
ticient  to  dispose  of  a  certain  quantity  of  water.  But  the  Ohio  court 
has  held  that  if  they  have  provided  a  system  which  is  adequate  at  the 
time  of  its  construction,  and  which  there  is  no  reason  to  believe  will , 
become  inadequate,  the  municipality  is  not  responsible  to  a  lot  owner 
for  damages  from  its  overflow  because  the  drainage  system  becomes 
insufficient  in  times  of  heavy  rail),  due  solely  to,  the  increased  quantity 
of  water  turned  into  it  by  the  improvement  of  other  lots  by  individual* 
o^wners  thereof.**  Whetiier  such  doctrine  is  correct  or  not  in  its  ap-' 
plication  to  any  particular  case  must  depend  upon  the  facts  of  the 
case.  If  the  drain  was  constructed  with  the  understanding  that  the 
water  from  the  property,  as  it  was  improved,  would  be  turned  into 
the  drain,  the  municipality  cannot  escape  liability ;  but  if  the  water 
was  turned  into  the  drain  by  private  individuals  without  the  knowl- ' 
edge  or  consent  of  the  municipality,  it,  of  course,  would  not  be  liable. 
In  ease,  after  the  construction  of  an  adequate  sewer,  the  city  changes 
the  grade  of  its  stn'ets  and  turns  water  into  the  sewer  which  exceeds 
its  capacity,  the  municipality  is  liable  for  the  injuries  thereby 
caused.'^ 

294a.  Who  is  to  devise  plan.—  To  make  the  exercise  of  judgment  as 

^Sprim^fieid  v.    Spenccy    39   Ohio   St.  prround  that  in  that  cage  the  incapacitj 

S65  of  the  sewer,  when  conHtruct«»d.  to  serve 

''it'tfi^  ▼.  Granger^  21  K.  T.  P3.  41  Atl.  the     purpose    then    contemplated     was 

1012.    71ii^  case   i»   diBtingui«hed   from  complained  of. 

B4Uter  T.  Tripp,   12   R.   I.  310,  on  the  ^ 
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to  the  capacity  of  a  drainage  ditch  an  honest  one,  so^  as  to  relieve  the 
municipality  from  liability  in  case  the  drain  proves  to  be  inadequate, 
it  must  be  done  by  one  having  knowledge  of  the  matter  to  be  deter- 
mined. Members  of  the  common  council  having  no  expert  knowledge 
of  the  size  of  pipe  necessary  to  carry  a  certain  quantity  of  water  can- 
not be  permitted  to  determine  that  water  from  a  certain  section  shall 
all  be  made  to  flow  in  one  direction,  and  that  a  pipe  of  a  certain  size 
shall  be  provided  to  carry  it  away,  when  such  pipe  may  be  entirely 
inadequate  for  the  purpose.  The  question  must  be  submitted  to  a 
competent  engineer  and  the  size  determined  by  scientific  means ;  and 
it  is  not  until  that  has  been  done  that  the  municipality  can  claim  thai 
it  has  exercised  an  honest  discretion  in  the  matter.^  If  a  competent 
engineer  has  been  employed  and  the  plan  devised  by  him  followed, 
the  municipality  cannot  be  held  liable  by  reason  of  the  system  fail- 
ing to  carry  all  the  water  which  is  ofEerod  to  it'  Carelessness  in  the 
selection  of  an  agent  to  prepare  the  plans  is  as  much  a  ground  for 
liability  on  the  part  of  the  municipality  as  is  negligence  in  the  con- 
struction of  the  work.^  The  public  authorities,  and  not  the  citizens, 
have  the  right  to  select  the  plan.^  But  to  relieve  itself  from  liability 
the  municipality  must  show  that  the  authorities  exercised  the  power 
given  them.*  It  cannot  relieve  itself  from  liability  if  it  contracts  tf> 
permit  the  one  over  whose  property  the  drain  is  constructed  to  decide 
upon  the  plan.* 

*Terre  Haute  ▼.  Eudnut,  112  Ind.  542,       *  A  municipal  corporation  euinot  et- 

13  N.  B.  686 ;  Harrigan  v.  Wilmington,  cape  liability  to  one  injured  bj  the  ne^- 

8  HouBt.  (Del.)  140,  12  Atl.  779.  ligent   construction   of  a  sewer  on  the 

'Diamond  Match  Co,  v.  New  Haven,  ground  that,  in  order  to  obtain  an  out- 

56  Conn.  510,  3  Am.  St.  Rep.  70,  13  Atl.  let  for  the  sewer,  it  was  necessary  to 

409 ;  Harrigan  v.  Wilmington,  8  Houst.  oonstruct  it  across  a  canal,  to  obtain 

(DeL)  140,  12  Atl.  779;  Terre  Haute  v.  permission   for   which  it   consented  to 

Hudnut,  112  Ind.  542,   13  N.  £.   686;  construct   the   sewer   according   to  the 

Van  Pelt  ¥.  Davenport,  42  Iowa,  308,  20  plans    and    specifications    prepared   by 

Am.  Rep.  622 ;  Ellioe  Twp.  y.  Biles,  23  the  canal  company's  engineer,  where  tlie 

Clui.  S.  G.  429.  street  on  the  line  of  which  the  sewer 

Turnpike  trustees  authorized  to  cut  was  built  crossed  the  canal  at  right  aa- 
drains  in  lands  adjoining  the  roads  on  gles,  and  was  a  lawfully  existing  high- 
making  reasonable  satisfaction  to  the  way,  having  been  used  as  a  public  stnet 
owners  thereof  are  not  liable  for  over-  for  more  than  twenty  years,  by  virtue 
flowing  adjoining  land  by  the  construe-  of  which  the  municipal  corporation  had 
tion  of  a  drain  where  they  icted  accord-  the  power  and  authority  to  construct 
ing  to  the  plans  of  a  competent  survey-  the  sewer  under  the  canal  according  to 
or.  Sutton  t.  Clarke,  1  Marsh.  437,  6  its  own  plans,  without  submitting  to 
Taunt.  29,  16  Revised  Rep.  563.  the  demands  of  the  c(»npany,  provided 

'Herring  ▼.  District  of  Columbia,  2  it   did    no    injury    to    the    canal.    Ft. 

Mackey,  87.  Wayne  v.  Coombft.  107  Ind.  76,  57  As. 

^Denver  ¥.  CapelU.  4  Colo.  25,  34  Am.  Rep.  82,  7  N.  E.  743. 
Rep.  62. 

*Allen  y.  Boston,   159  MasR.   324,  38 
Am.  St.  Rep.  423,  34  N.  £.  519. 
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SB4b.  Gases  denying  all  liability. —  There  are  decisions  which  carry 
tlie  doctrine  of  nonliability  for  defects  in  plans  to  the  full  extent  of 
<lenying  liability  even  when  a  trespass  is  committed.  Some  of  these 
cases  rest  upon  principles  which  are  not  of  general  application,  and 
others  which  appear  to  subscribe  to  that  doctrine  vn\\  be  found  upon 
careful  examination  not  to  do  so  to  the  full  extent.  Thus,  in  Dixon  v. 
Metropolitan  Bd.  of  Works,^  it  was  held  that,  in  England,  where 
there  are  no  constitutional  safeguards,  if  the  duty  of  constructing  a 
:*ewer  system  is  imposed  upon  the  local  board  by  statute,  it  will  not 
be  liable  for  injuries  caused  by  works  which  are  constructed  with 
«lne  care.  Some  of  the  confusion  on  this  subject  rises  from  the  failure 
TO  (listinguish  between  the  several  elements  which  may  enter  into  a 
general  plan  of  drainage.  There  may  tirst  l)e  the  detennination  to  en- 
ter upon  a  scheme  of  drainage.  This  is  merely  a  legislative  matter, 
and  there  is  no  liability  for  failure  to  exercise  it,  or  in  exercising  it 
in  an  imperfect  manner.  Then  there  is  a  choice  of  route.  This  is 
also  a  legislative  matter,  and  there  is  no  liability  for  failure  to  select 
the  best  route.  There  is  also  the  legislative  power  to  adopt  the  plan 
which  shall  be  applied  to  the  route  selected.  There  is  no  obligation 
to  select  the  best  plan  that  can  be  devised.  All  that  is  required  is  that 
the  plan  must  be  reasonably  sufficient  for  the  purpose  contemplated.* 


« L.  K  7  Q.  B.  Div.  418,  50  L.  J.  Q.  B. 
N.  8.  772,  4.'>  U  T.  N.  S.  312,  30  Week. 
Rap.  83,  46  J.  P.  4.  In  that  case  it  was 
held  thit  the  principle  of  Fletcher  v. 
Ryiamda,  L.  R.  1  Exeh.  265,  35  L.  J. 
Sxdi.  N.  8.  154.  12  Jur.  N.  8.  603.  14 
L.  T.  N.  S.  623,  14  Week.  Rep.  190,  4 
Hmrlstw  k  C.  263,  does  not  apply. 

In  the  absence  of  negligence,  a  munic- 
ipal corporation  is  not  liable  for  the 
floodtn^  of  cellars  caused  by  the  over- 
lloir  from  the  sewer  backing  into  them, 
nalesa  made  so  by  statute,  either  by  ex- 
pms  proviiHon  or  by  reasonable  intend - 
meat.  And  a  statute  requiring  theno  to 
keep  the  sewers  so  as  not  to  create  a 
niiiflance  does  not  make  them  liable  in 
the  absence  of  negligence.  St  ret  ton's 
Derb^  Brr^cery  Co,  v.  Derby  [1894]  1 
Ch.  431.  63  L.  J.  Cb.  N.  S.  135.  8  Re- 
porta.  608,  69  L.  T.  N.  S.  701,  42  Wc-ek. 
Rep.  583. 

'Vppmgton  r.  Neic  York,  165  N.  Y. 
222.  53  Lk  R.  A.  650,  69  N.  K.  91 ;  King 
T.  KmiSM  CUff.  5S  Kan.  334,  49  Pac. 
86;  Demver  ▼.  Capelli,  4  Colo.  25,  34 
Am.  Rep.  62. 

Jn  hiring  oat  a  street  across  a  ravine 
10  whMi  there  ia  a  flow  of  water  to  be 


provided  for,  when  it  is  deciding  what 
route  the  street  shall  take,  the  expedi- 
ency of  laying  it  out,  or  its  grade,  the 
city  is  exercising  judicial  duties,  and  it 
will  not  be  responsible  for  errors  of 
judgment,  but,  having  decided  it  expe- 
dient to  obstruct  the  natural  channel  of 
these  waters,  and  to  divert  them  into 
anotlier  and  artificial  channel,  then  in 
executing  this  plan,  including  the  con- 
struction of  the  sewer  and  fixing  upon 
its  size  or  capacity,  the  city  exercises 
purely  ministerial  duties,  in  the  per- 
formance of  which  it  is  held  to  the  ex- 
orcise of  reasonable  care.  McClure  v. 
Red  Wing,  28  Minn.  186,  9  N.  W.  767. 

In  Winn  v.  Rutland,  52  Vt.  481,  the 
court  says:  In  acting  under  the  char 
ter  power  to  construct  sewers,  the 
municipal  authorities  must  necessarily 
deliberate  and  adjudge  upon  the  system 
or  plan  of  the  work, — when  to  perform 
it  and  where  to  locate  it.  So  far  no  lia- 
bility to  private  action  is  incurred  for 
errors  of  judgment  or  want  of  foresight. 
If  the  plan  is  carried  out  in  a  proper 
manner,  the  charter  power  is  a  complete 
bar  to  a  claim  for  consequential  dam- 
ages  to   persons   or  property,  although 
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The  next  step  is  the  caring  for  the  water  which  has  been  collected  by 
the  drainage  system.  This  is  no  longer  a  discretionary  or  legislative 
matter,  but  a  duty  which  the  municipality  has  brought  upon  itself 
by  its  attempt  to  interfere  with  the  natural  course  of  the  drainage^ 
and  it  cannot  relieve  itself  from  liability  for  failure  to  perform  that 
duty  in  an  ordinarily  prudent  manner.*  The  reason  for  the  liability 
of  the  municipality  for  some  of  its  acts  and  not  for  others  is  well 
stated  by  Judge  Hall  in  Young  v.  Kansas,^  where,  in  distinguishing 
ministerial  from  judicial  duties,  he  says:  The  distinction  between  the 
ministerial  and  judicial  duties  of  a  municipality  would  seem  neces- 
sarily to  rest  upon  a  discretion  had  by  the  city  to  discharge  or  not  dis- 
charge the  duty,  because  where  the  duty  is  absolute  and  imperative, 
and  the  city  has  no  discretion,  the  duly  is  ministerial,  its  discharge 
not  depending  upon  the  exercise  of  judgment,  but  being  required  by 
law.  It  is  by  force  of  this  reason  for  the  distinction  between  minis- 
terial and  judicial  duties  that  a  duty  which  is  judicial  before  the  mu- 
nicipality has  entered  upon  the  performance  of  it  frequently  becomes, 
when  its  performance  is  entered  upon,  ministerial.  The  municipality 
has  a  discretion  to  do  or  not  to  do  the  work ;  the  duty  is,  therefore,  ju- 
dicial up  to  the  time  that  it  is  determined  to  do  the  work ;  but  when  the 
work  is  ordered,  the  law  often  requires  that  it  be  done  in  a  particular 
manner,  or  that  it  be  not  done  in  a  certain  way,  and,  therefore,  after 
the  work  is  ordered,  the  duty  of  the  municipality  to  do  the  work  in 
the  manner  required,  and  not  to  do  it  in  the  way  forbidden,  is  minis- 
teriaL  The  municipality,  as  to  these  two  things,  has  no  discretion ; 
as  to  them  its  judgment  is  superseded,  controlled,  and  directed  by  the 
requiranents  of  the  law,  and  its  duty  is  to  comply  with  these  require- 
ments. Failure  to  keep  this  distinction  in  mind  has  led  to  some 
decisions  which  seem  to  hold  that  there  is  no  liability  even  if  the  plan 
is  so  defective  as  to  cast  collected  water  onto  abutting  property/ 

the  same  act,  if  done  without  legisla^  *  27  Mo.  App.  101. 

tive  sanction,  would  be  actionable,     flfo-  ^Pressman   v.    Dickson   Oity,    13    Pa. 

luft  populi  auprema  lex.  Super.  Ct.  236;  Cummings  v.  Toledo,  12 

But  the  court  further  says  it  is  diffi-  Ohio  C.  C.  660;  White  v.  Yaeoo  City,  27 

cult  to  see  why  the  location  of  a  sewer  Miss.  857;   McLgariiy  v.  Wilmington,  5 

is  not  one  of  the  most  important  factors  Houst.    (Del.)    530;  Beach  v.  Semnton, 

in  the  problem  how  to  build  the  sewer  5   liack.   Legal   News,   25;    SulliwM  v. 

with  reasonable  skill.    When  the  plan  Pittsbyrg,  5  Pa.  Super.  Ct  367. 

fixes  the  location  through  a  certain  sec-  A  municipal  corporation  is  not  liable 

tion  of  a  municipality,  the  duty  to  as-  for  the  flooding  of  low-lying  lands  by 

sume  is  to  construct  the  sewer  in  that  the  construction  of  a  drain   under  its 

location  with  due  care  and  proper  skill  lawful  powers,  because  of  an  error  of 

to  the  end  that  it  shall  convey  the  drain-  judgment    in    making    a    culvert    too 

age  emptied  into  it  to  its  ultimate  des-  small,  in  the  absence  of  wantonness  or 

tination    without    injurv    to    residents  malice.     Thihodauw  v.     Thibodaux,    46 

along  its  route.                '  Ia.  Ann.  1528,  16  So.  450. 

*  See  ante,  $  254.  A  city  is  not  liable  to  one  injured  by 
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Tbeae  decisions  are  not  supported  by  true  principle,  and  are,  for 
the  meet  part,  decisions  by  courts  not  of  last  resort.  Negligence 
in  devising  the  plan  of  a  culvert  having  an  outlet  in  another 
eulvert  intersecting  it  nearly  at  right  angles,  whereby  it  became 
filled  up  by  accumulation  of  sand  and  dirt,  will  not  be  imputed,  as  a 
matter  of  law,  to  a  municipal  corporation,  so  as  to  render  it  liable  for 
the  overflow  of  adjacent  land,  in  the  absence  of  evidence  showing  the 
details  as  to  size  and  construction  of  both  culverts  and  the  care  exer^ 
vised  in  adopting  the  plan, — especially  when  the  work  was  done  with 
I  he  knowledge  and  consent  of  the  complaining  owner,  and  upon  the 
recoiiunendation  of  the  street  committee  of  which  he  was  a  member.* 
In  addition  to  the  above  cases  there  are  a  few  decided  under  the  pe- 
<*uliar  New  England  theory  that  the  officers  in  charge  of  the  work 
are  not  the  servants  of  the  municipality,  so  that  it  is  not  liable  for 
their  act&  Thus,  in  Boston  Belting  Co.  v.  Boston,''  it  is  said  that  the 
reason  of  exempting  a  municipal  corporation  from  liability  for  in- 
juries caused  by  a  defect  in  the  plan  or  system  of  sewerage  built  by 
order  of  mayor  and  aldermen  is  that  the  mayor  and  aldermen,  in 
laying  out  sewers,  act  as  an  independent  body  of  officers,  and  that  the 
city  has  no  control  over,  and  no  responsibility  for,  the  plan  or  system 
adopted.'  Where  general  laws  place  the  duty  of  constructing  drains 
and  aewers  on  municipal  officers,  such  officers,  in  the  performance 
of  such  duty,  act  as  public  officers,  and  not  as  agents  of  the  munici- 
pality; and  the  municipality  cannot  be  held  liable  for  injuries  re- 
sulting from  their  negligence.*  The  construction  of  sewers  is  not 
within  the  scope  of  the  corporate  authority  of  a  town.  The  municipal 
officers  are  the  only  tribunal  authorized  to  construct  sewers,  and  for 

falliiii;  into  »  partiaUy  covered  sewer,       ^  149  Mbm.  44,  20  N.  E.  320. 
wWre  the  charge  of  negligence  is  based       ^Eaiea  v.  China,  56  Me.  407;  Oilpat- 
apoB  the  plan  of  the  work,  and  not  up-   rick  v.  Biddeford,  86  Me.  534,  30  Atl. 
on  the  execution  of  the  plan.     The  plan   99 ;    Willett  v.  8t.  Albans,  69  Vt.  330, 
of  such  a  work  is  in  the  nature  of  legis-   38  Atl.  72. 

lative  action,  the  lawful  exercise  of  »So,  where  county  commisflioners  are 
which  cannot  be  a  w^rong.  Lansing  y.  authorized  to  improve  the  channel  of  a 
Todam,  37  Mich.  152.  stream    running    through    a    city    for 

A  iDunicipal  corporation  is  not  liable  drainage  purposes,  the  sufficiency  of  an 
for  damages  to  goods  in  a  cellar  from  existing  culvert  to  carry  the  increased 
the  flooding  thereof  by  back  water,  by  flow  of  water  is  a  matter  for  their  de- 
the  cntting,  either  of  a  private  drain  es-  termination,  and  the  city  cannot  be 
tabliahed  by  permieeion,  or  of  a  public  made  liable  for  injuries  caused  by  the 
•ewer,  miless  the  cutting  was  unneoes-  damming  back  of  the  water  because  of 
fluy,  or  the  repairing  thereof  by  the  its  insufficiency.  Cochrane  v.  Maiden, 
ntnnictpal  authorities  was  done  in  a  152  Mass.  365,  25  N.  E.  620. 
neglifffoL  anakilful,  and  unworkmanlike  *Bulgcr  v.  Eden,  82  Me.  352.  0  L.  R. 
muiMr.  Ma4fom  t.  SmaU,  106  Qa.  309,  A.  205,  19  Atl.  829 :  Child  ▼.  Boston,  4 
34  S.  £L  152.  Allen,  41,  81  Am.  Dec.  680. 

Wr*  r.  Brotcn,  10  Ind.  App.  597,  33 
X  E  227. 
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the  torts  of  this  tribunal  the  town  is  not  responsible,'®  But  that  rule 
does  not  apply  where  the  peculiar  New  England  doctrine  is  not  in 
force.** 

When  town  officers  are  not  actuated  by  any  malice  they  are  not  per- 
sonally liable,  even  for  the  negligent  location  and  construction,  for  the 
preservation  of  a  highway,  of  a  ditch,  due  to  an  error  in  judgment, 
whereby  the  waters  flowing  through  the  ditch  injure  private  pi-operty.** 

255.  Liability  for  defective  construction. — The  municipality  in  car- 
rying out  the  plan  and  actually  constructing  the  work  acts  in  a  min- 
isterial capacity,  and  is  liable  in  case  the  work  is  done  in  such  a  care- 
less manner  as  to  cause  water  to  be  cast  upon  abutting  property.* 
Therefore,  if,  by  reason  of  faulty  worfananship  or  material  employed, 
or  by  reason  of  failure  to  follow  the  plan  or  keep  the  work  in  repair, 
water  is  caused  to  flow  upon  abutting  property,  the  municipality  is 
liable  for  the  injury.* 


**Brun9v>ick  OasUgkt  Co.  y.  Bruns- 
trio/f,  02  Me.  403,  43  Atl.  104. 

"^Chicago  ▼.  Sehen,  165  111.  371,  46  N. 
£.  244. 

So,  a  municipal  corporation  is  liable 
for  the  maintenance  of  a  sewer  in  such 
%  manner  as  to  constitute  a  nuisance, 
although  the  entire  charge  and  control 
of  the  sewers  is  vested  in  commissioners, 
where  they  are  not  independent  officers 
acting  for  themselves,  but  constitute 
one  of  the  instruments  of  the  municipal- 
ity and  government.  Bolton  v.  AVir 
RorheUe,  84  Hun,  281,  32  N.  Y.  Supp. 
442. 

"^Hmith  ▼.  Gould,  61  Wis.  31,  20  N. 
W.  360. 

^Montgomery  v.  Gilmer,  33  Ala.  116, 
70  Am.  Dec  562;  Gift  v.  Reading,  3  Pa. 
Super.  Ct.  360;  Chicago  v.  8ehen,  165 
111.  371,  56  Am.  St.  Rep.  245,  46  N.  E. 
244:  Thurston  v.  8t.  Joseph,  61  Mo.  510, 
11  Am.  Rep.  463;  Murphy  v.  Indianapo- 
lis, 158  Ind.  238,  63  N.  E.  460. 

If  a  city  exercises  legislative  func- 
tions in  adopting  a  plan  for  disposing 
of  water  which  sometimes  runs  through 
a  Bwale  the  outlet  of  which  is  stopped  by 
grading  a  street,  and  if  it  would  not  be 
liable  for  the  deficiency  and  imperfec- 
tion of  the  plan,  nevertheless,  as  its  exe- 
cution would  be  a  ministerial  act,  the 
city  would  be  liable  for  negligence  in  ex- 
ecuting it  by  constructing  the  ditches  of 
insufficient  capacity,  if.  as  r  proximate 
result,  injury  is  done  by  the  water 
stopped  bv  the  street  grade.  Beatrice  v. 
Jjeary,  45'Neb.  140,  50  Am.  St.  Rep.  546, 
63  N.  W.  370. 

'Winn  V.  RutUifuf.  52  Vt.  481;  Willett 
y,  .SV.  Albans,  60  Vt.   3,30,   38   Atl.  72: 


Butler  r.  Edgewater,  2  Silv.  Sup.  Ct.  3. 

6  N.  Y.  Supp.  174;  Litchfield  v.  BtnUh- 
worth,  67  111.  App.  308;  Denver  ▼. 
Rhodes,  0  Cola  654,  13  Pae.  720;  Lo 
gansport  y.  Wright,  25  Ind.  512;  Afufifi 
V.  Hudson,  61  App.  Div.  343,  70  N.  Y. 
Supp.  626. 

Departure  from  the  plan  will  render 
the  municipality  liable  for  injuries 
therebv   inflicted.     Hardy   v.    Brookiyn, 

7  Abb.'  N.  C.  407. 

It  is  no  answer  to  a  charge  of  negli- 
gent construction  of  a  municipal  ditc^ 
HO  that  injury  results  to  say  that  it  was 
constructed  under  authority  of  law, 
compensation  having  been  tendered  for 
the  land  taken.  Stonehouse  v.  Bnnis- 
killen  Twp.  32  U.  C.  Q.  B.  562. 

A  city  is  answerable  for  negligent 
original  construction  of  a  sewer  or 
drain,  or  failure  to  keep  the  same  in  re- 
pair, or  a  discontinuance  thereof  by 
walling  up  the  outlet  so  as  to  cause  wa- 
ter to  gather  therein  and  burst  out  or 
otherwise  escape  therefrom  in  large 
quantities  into  cellars  and  basements, 
whether  located  above  or  below  the  street 
grade.  Schroeder  v,  Barahoo,  03  Wis. 
05,  67  N.  W.  27. 

In  Thurston  v.  jS^^  Joseph,  51  Mo.  510, 

11  Am.  Rep.  463,  which  was  an  action 
by  a  lot  owner  to  recover  for  damn|srps 
resulting  from  the  negligent  construc- 
tion of  a  sewer.  Adams,  J.,  in  delivering 
the  opinion  of  the  court,  not  only  held 
that  the  plaint i(V  might  recover,  in 
which  he  was  supported  by  his  asisoci- 
ates,  but  went  farther,  and  expressly 
overruletl  the  case  of  8t.  Louis  v.  (Sumo, 

12  Mo.  414.  in  which  it  had  been  held 
that  a  municipality  was  not  liable  for 
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The  liability  of  a  municipal  corporation  for  the  flooding  of  private 
property,  caused  by  the  unskilful  or  improper  manner  in  which  the 
work  of  oonstructing  a  sewer  was  performed,  is  the  same  as  that  of  an 
indiTidual  under  like  circumstances,  who  is  held  to  competent  skill 
in  any  work  he  may  undertake  that  may  affect  the  rights  of  others.* 
The  municipality  is  not  relieved  from  liability  by  the  fact  that  the 
injured  person  has  oonnected  his  property  with  the  sewer.^  Although 
the  munidpali^  does  not  authorize  the  defective  construction,  it  will 
be  liable  if  it  ratifies  it^  A  landowner  need  not  incur  expense,  or 
take  precaution,  to  protect  his  premises  from  the  possible  conse- 
quences of  the  negligent  acts  of  a  local  board  in  constructing  a  defect- 
ive sewer.*  Where  an  injury  is  inflicted  by  the  negligent  construc- 
tion of  a  sewer,  the  person  injured  need  not  proceed  under  the  statu- 
tory remedy,  but  may  bring  an  action  to  recover  the  damages.^  And 
the  fact  that  the  city's  indebtedness  exceeds  the  constitutional  limit 
is  no  defense  to  an  action  for  injuries  caused  by  negligent  construc- 
tion of  a  gutter,  so  as  to  cause  injury  to  abutting  property.' 

SS6.  Wnmgfnlor  negligent  acts.— The  principles  discussed  in  the 
-oction  immediately  preceding  stand  out  in  a  much  clearer  light  as 
-oon  as  we  get  away  from  any  idea  of  the  adoption  of  plans,  and  look 
at  die  act  as  it  really  is.  So,  whenever  it  is  seen  that  the  municipality 
has  committed  a  wrongful  act  in  turning  water  or  sewage  onto  abut- 
Mng  property,  there  is  no  hesitation  in  holding  that  it  is  liable  for  the 
injury.  Municipal  corporations  are  by  statute  generally  made  liable 
for  their  acts  of  negligence  the  same  as  private  individuals.  When 
The  question  arises,  however,  as  to  the  liability  of  a  cotmty  or  drain- 
age district,  a  different  principle  applies.  Such  organizations  are 
merely  subdivisions  of  the  state  and  they  caimot  be  sued  any  more 
than  the  state  can,  unless  a!ith<>rity  to  bring  the  suit  is  granted  by  stat- 

4Mm»ftV9   oonnequential    u(Km    the  grad-  ocoasioiM   a   private  nuinanoe,   and    the 

ififr  and  pAving  of  a  Aircet.  in  pumiiance  public  authorities  have  notice  of  the  ac- 

«>f    itn    diarter    authority.      With    him  cident,  a  duty  to  repair  arises,  for  the 

"^h^rwood    and    Ewing,    JJ.,   concurred,  breach  of  which   an  injured  individual 

rhr  latter  in  the  result  only,  while  Wng-  has   a   private    action.     Jersey   Oity   r. 

fM»r.  J.,  wrote  a  separate  opinion  concur-  Kieman,  .50  N.  J.  L.  246,  13  Atl.  170. 
rin^  in  the  result,  but  expressly  dissent-        *Magarity    v.    Wilmington^    5    Houst. 

injr  from  the  opinion  of  Adams.  J.,  so  (Del.)    .530;   Denver  v.  Rhodes,  9  Colo. 

far  aA  it  overruled  such  case.     Vories,  554.  13  Pax;.  729. 

.T.,  haviofr  been  of  counsel,  did  not  sit  in       *Ft.   Wayne  v.  Coombs,  107   Ind.  75, 

•he  ease  67  Am.  Rep.  82,  7  N.  E.  743. 

A  New  Jersey  ease  is  out  of  line  on       ^^funk  v.  WntertotDn^  67  Hun,  261,  22 

•bt«  quotticQ  in  holding  that  a  munie-  X.  Y.  Supp.  227. 

ipality  is  not  responsible  for  the  conse-       *Broicn  v.  Sargent,  1  Fost.  &  F.  112. 
qomm  ot  a  break  in  a  public  sewer  due       ^Clothier  v.  Webster,  12  C.  B.  N.  8. 

to  faulty  construction,  even  though  the  700,  9  Jur.  N.  S.  231. 
T^nH  of  carelessness  of  its  own  agents;        *Rartle  r.  Dee  Moines,  38  Iowa,  414. 
bvt.  after  such  break  has  occurred,  and 
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ute.  Therefore,in  determining  whether  or  not  they  are  liable  for  their 
negligent  acts,  attention  must  be  given  to  the  provisions  of  the  Btatute. 
Unless  a  county  is  made  liable,  either  by  general  statutory  provisions 
or  by  the  statute  under  which  it  attempts  to  carry  on  drainage  pro- 
ceedings, no  suit  can  be  brought  for  injury  caused  by  it;  but  the 
action  must  be  against  the  officials  causing  the  injury.^  In  Packard 
V.  Voltz  ^  it  is  said  that,  since  the  county  itself  is  not  liable,  its  agents 
cannot  be  made  liable.  But  that  conclusion  is  an  obvious  non  sequitur. 
Everyone  committing  a  trespass  on  the  property  of  another  is  liable 
for  his  acts,  whether  he  is  principal  or  agent*  And  the  agent  is  not 
relieved  from  the  acts  committed  by  him  merely  because  there  is  no 
redress  against  the  principal.  The  same  principle  which  applies  to 
a  county  applies  to  a  drainage  district  Unless  the  statute  gives  a  right 
of  action  against  it,  no  suit  can  be  brought  against  it*  The  remedy  in 
such  cases  is  also  against  the  officers  personally.®    And  the  same  rule 


^Daahner  v.  MilUt  County,  88  Iowa, 
401,  66  N.  W.  468;  Packard  v.  Voltz,  94 
Iowa.  277,  58  Am.  St  Rep.  396,  62  N. 
W.  767. 

A  county  Is  not  liable  for  the  negli- 
gence of  the  contractor  to  whom  the 
work  of  excavating  a  drain  is  let,  or  for 
hi.s  failure  to  do  the  work  in  accord- 
ance with  the  plan  adopted,  to  one 
wliose  land  is  flooded  as  the  result  of 
such  imperfect  work.  Thompson  v. 
Polk  County,  38  Minn.  130,  36  N.  W. 
267. 

One  whose  crop  is  destroyed  by  rea- 
son of  the  overflow  of  water  in  a  ditch 
constructed  by  the  authority  and  direc- 
tion of  the  county,  when  the  overflow 
was  caused  by  the  accumulation  of  sedi- 
ment in  the  ditoh,  may  not  recover  the 
value  of  his  crop  from  the  county. 
Oreen  v.  Harrison  County,  61  Iowa,  311, 
16  N.  W.  136;  Nutt  v.  Mills  County,  61 
Iowa,  764,  16  N.  W.  636. 

*94  Iowa,  277,  68  Am.  St  Rep.  396, 
62  N.  W.  767. 

•See  note  to  Mayer  v.  Thompson- 
Hutchison  Building  Co,  28  L.  R.  A.  433. 
This  principle  is  emphasized  by  the 
holding  that  drainage  commissioners,  al- 
though acting  as  public  servants,  carry- 
ing out  a  public  purpose,  are  liable  for 
the  negligence  of  their  servants  whereby 
nd  joining  lands  are  flooded.  Coe  v. 
Wise.  L.  R,  1  Q.  B.  711,  37  L,  J.  Q.  B. 
N.  S.  262,  14  L.  T.  N.  S.  891,  7  Best  & 
S.  831,  Reversing  5  Best  &  S.  440,  33  L. 
J.  Q.  B.  N.  S.  281,  10  Jur.  N.  S.  1019, 
10  L.  T.  N.  S.  666.  12  Week.  Rep.  1036, 
where  it  was  held  that  drainage  com- 
missioners acting  without  reward,  hav- 


ing employed  skilful  and  competent  per- 
sons in  constructing  and  maintaining  a 
sluice  near  the  opening  of  a  cut  for  the 
purpose  of  excluding  tidal  waters,  are 
not  liable  for  the  negligence  of  their 
agents  wliich  results  in  the  bursting  of 
the  sluice  whereby  tidal  waters  come  in 
and  flood  the  neighboring  lands. 

So,  a  drain  commissioner  who  casts 
upon  land  water  which  does  not  belong 
there  is  liable  in  damages  to  the  owner, 
unless  he  provides  a  proper  outlet  to 
take  it  away  from  the  premises.  Chap- 
el v.  Smith,  80  Mich.  100,  46  N.  W.  69. 

But  drainage  commissioners  are  not 
personally  liable  for  the  overflow  of  an 
owner's  land  caused  by  the  construction 
by  contractors  of  a  dam  necessary  in 
prosecuting  the  work  of  the  district^ 
where  they  merely  acted  under  the  order 
of  the  court  in  letting  the  contract  for 
the  work,  and  had  no  immediate  super- 
vision of  its  execution.  McOiUis  v.  Wil- 
lis. 39  III.  App.  311. 

*FAmorc  v.  Drainage  Comrs.  135  111. 
269,  25  Am.  St.  Rep.  303,  25  N.  E.  1010, 
Affirming  32  111.  App.  122;  McGillis  v. 
Willis,  39  III.  App.  311. 

A  drainage  district  is  not  liable  f<M* 
damages  to  an  owner  of  land  lying  out- 
side the  same,  from  overflow  caused  by 
the  wrongful  and  injurious  manner  in 
which  a  district  levee  was  constructed, 
so  as  to  obstruct  the  natural  flow  of  wa- 
ter. Santa  F6  Drainage  Dist.  v. 
WhcUz,  41  111.  App.  575:  Elmore  v. 
Draitmge  Cowrs.  135  III.  269,  25  Am. 
St.  Rep.  36.3,  25  N.  E.  1010. 

^Russell  d  A.  Drainage  Dist.  v    PinJ^ 
staff,  41  111.  App.  504. 
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applies  with  respect  to  a  township.®  At  common  law  the  same  rule 
applies  in  the  case  of  a  municipal  corporation.'^  But,  since  municipal 
corporations  are  at  the  present  time  universally  made  liable  for  their 
acts  of  negligence,  the  fact  that  at  common  law  they  were  not  liable 
is  immateriaL 

Taking  up,  then,  the  consideration  of  the  liability  for  wrongful 
or  negligt*nt  acts,  no  one  will  dispute  that  there  is  a  liability  both 
upon  the  part  of  the  municipality  and  of  its  agents  for  throwing  earth 
upon  private  property  in  the  construction  of  a  sewer.®  So,  if,  in  the 
constniction  of  the  sewer,  a  nuisance  is  created  to  the  injury  of  pri- 
vate property,  the  property  owner  has  a  right  of  action  therefor.® 
.\jid,  if  sewage  is  permitted  to  escape  from  the  sewer  to  the  injury 
of  private  property  the  municipality  is  liable.^*^  And  the  same  rule 
applies  to  the  bursting  of  a  sewer,  due  to  the  wrongful  act  or  neglect 
of  the  municipality  ;*^  and  to  negligently  constructing  a  sewer  so  as 
to  csLs^t  water  onto  abutting  property  or  to  permit  it  to  flow  there.^^ 


^Tavlor  v.  Avon  Tvyp.  73  Mich.  604,  41 
N.  W!  703. 

^Lfiile  Rock  r.  ^YUli8,  27  Ark.  572. 

•Clark  V.  Wiles,  64  Mich.  323,  20  N. 
W.  63u 

In  an  action  <A  trespass  against  drain- 
ace  eommiitsioners  for  the  construction 
off  onliin  ditches  upon  an  owner's  land 
within  Uie  drainage  district^  it  roust  be 
preamned  thai  the  entire  damages  "con- 
sequent upon  the  construction  of  the 
proposed  work"  resulting  to  such  land- 
owner were  considered  by  the  jury  in 
tlie  original  condemnation  proceedings, 
and  the  only  question  for  the  jury  to  de- 
termine is  whether  damages  sustained 
by  him  by  reason  of  the  construction  of 
saeh  ditcli  in  a  particular  manner  were 
<uch  a9  were  consequent  upon  its  con- 
struction, and  therefore  included  within 
the  condemnation  proceedings.  Doyle  y. 
Brttghman,  24  III.  App.  614. 

HJUtrk  ▼.  Peckham,  9  R.  I.  4.55;  Ed- 
mr»'»dwn  ▼.  Moherly,  08  Mo.  523,  11  S. 
W.  990. 

C Ordinarily,  a  city  will  be  enjoined 
from  nixing  or  constructing  a  sewer  or 
drain  8o  aa  to  create  a  nuisance  by  caus- 
ing It  deposit  of  filth  or  noisome  smells 
adjacent  to  private  property.  Petti- 
yrew  ▼.  EvanMlle,  25  Wis.  223,  8  Am. 
Rep.  50;  Htoddard  v.  Saratoga  Springs , 
127  N.  Y,  261,  27  N.  E.  1030;  Beach  v. 
Elmira^  22  Hun,  158;  Dierks  v.  High- 
tray  Comrs.  142  111.  197,  31  N.  E.  496; 
Butler  T.  Thomasville,  74  Ga.  570;  Dan- 
hury  £  N.  R.  Co.  r.  Nortcalk,  37  Conn. 
109;  Mootry  ▼.  Danbury,  45  Conn.  550, 


29  Am.  Rep.  703;  Flower  v.  Low  Leyton 
Local  Board,  L.  R.  6  Ch.  Div.  347,  46 
L,  J.  Ch.  N.  S.  621,  36  L.  T.  N.  S.  760, 
25  Week.  Rep.  545. 

Whether  or  not  the  overflowing  of 
sewage  alleged  to  obstruct  the  use  of 
premises  by  giving  rise  to  noxious  and 
offensive  smells  renders  them  unfit  for 
habitation  is  a  question  of  fact.  Re- 
quena  v.  Los  Angeles,  46  Cal.  55. 

^""Chalkley  v.  Richmond,  88  Va.  402, 
29  Am.  St.  Rep.  730,  14  S.  E.  339;  Close 
V.  Woodstock,  23  Ont.  Rep.  99. 

But  in  Massachusetts,  in  accordance 
with  the  doctrine  of  Barry  v.  Lowell,  8 
Allen,  127,  85  Am.  Dec.  690,  it  is  held 
that  a  town  is  not  liable  for  injury  to 
property  owners  by  the  percolating  of 
water  from  its  catch  basins  or  gutters 
through  the  soil  into  adjoining  closes. 
The  only  remedy  of  the  landowners  is 
to  raise  such  barriers  against  the  water 
as  will  prevent  its  injuring  them.  Ken- 
nison  v.  Beverly,  146  Mass.  467,  16  N. 
E.  278. 

^^nioom  V.  San  Francisco,  64  Cal.  503, 
3  Pac.  129. 

^^Valjiaraiso  v.  Ramsey,  11  Ind.  App. 
215,  38  N.  E.  875;  Montgomery  v.  GU- 
more,  33  Ala,  116,  70  Am.  Dec.  562. 

Where  a  municipality  entered  into  a 
contract  for  the  construction  of  a  sewer, 
providing  that  it  should  be  done  accord- 
ing to  the  directions  and  to  the  satis- 
faction of  the  city  engineer;  and  where^ 
during  the  progress  of  construction,  in 
order  to  get  rid  of  water  coming  down, 
it  was  dammed  back  to  raise  it  to  the 
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So,  if  the  municipality  turns  waste  water  from  a  ciinal  constructed 
for  the  introduction  of  a  water  supply  into  the  city  into  the  sewers, 
in  such  quantities  that  the  water  is  caused  to  flow  upon  lands  through 
which  the  drains  run,  the  city  is  liable,  although  the  water  may  run 
in  its  natural  course  in  the  drains  and  sewers  of  the  city.^^  /Vnd  the 
liability  extends  to  collecting  and  casting  such  quantities  of  water  into 
the  sewers  as  to  overtax  tliem  to  tlie  injury  of  abutting  owners.^*  The 
mtmioipality  is  not,  however,  liable  for  accidents;  but,  in  order  to 
hold  it  liable,  it  must  be  shown  to  have  been  negligent  or  to  have  com- 
mitted an  intentional  trespass.*"'  The  municipality  may  be  made  an 
insui-er  by  statute,  and,  in  cabc  it  is  so,  it  will  be  liable  for  injuries 
caused,  whether  it  was  negligent  or  not.^^  In  case  the  injury  is  the 
necessary  result  of  the  construction  of  the  drain  the  remedy  is  under 
the  statute  for  compensation,  and  not  by  action  of  trespass.*''  And 
in  any  event  a  recovery  can  be  based  only  upon  the  ground  for  which 
damages  were  sought  in  the  petition.**    If  the  sewer  is  a  continuing 

level  cf  another  sewer  which  was  use^  thence  into  the  city  drain  is  not  sufB- 

aa    an    outlet,    and,    in    consequence    of  cient  to  establish  a  prima  facie  case  of 

heavy    rains,    the    water    thus    penned  nepflip^cnoe   afjfaiust   the   city;    a   apecitie 

back  overflowed  into  plaintiff's  cellar, —  ground   of   negligence   must   be   pit>ved. 

the.ciijy,  and  not  the  contractors,  is  Ha-  Noble  v.  Toronto,  46  U.  C.  Q.  B.  519. 

ble,   as   the   work   was   done   under   the  '•  Under    a    statutory     obligation     to 

city's    control    and    supervision.      Gras-  maintain  a  public  drain  in  repair  so  as 

trick  V.  Toronto,  39  U.  C.  Q.  B.  306.  to  afford  sufficient  and  suitable  flow  for 

Turnpike  trustees  are  liable  for  neg-  all  drainage  entitled  to  pass  through  it, 

ligently  constructing  drains  with  insuffi-  a    municipal    corporation    is    liable    for 

cient    catch    basins,    whereby   adjoining  damage  resulting  from  so  overcharging^ 

land  is  flooded,  although  acting  for  the  a  drain  that  in  time  of  excessive  rain& 

public  benefit.    Whitehouse  ▼.  FeUotoes,  premises  entitled  to  drainage  are  flowed 

10  C.  B.  N.  S.  765,  30  L.  J.  C.  P.  N.  S.  thereby.     Blood  v.  Bangor,  66  Me.   154. 

306,  4  L.  T.  N.  S.  177,  9  Week.  Rep.  657.  "  Where,  as  a  necessary  and  unavoid- 

Drainage  commissionei's  are  liable  for  able    consequence    of    the   grading    and 

the  entire  damages  resulting  from  the  sewering  of  a  street,  and  not  through 

flooding  of  lands  caused  by  the  negligent  lack  of  care  or  negligence,  a  space  for- 

construction    of   their    works,   although  merly  occupied  by  the  plaintiff's  drain 

the  damages  may  have  been  increased  by  was  filled  up,  thus  cutting  off  his  drain, 

the  act  of  different   landowners  in   at-  his  remedy  is  not  by  an  action  of  tres- 

tempting  to  protect  their  property  from  pass,  but  by  a  proceeding  before  viewers, 

the   action   of  the  water,   as,   although  as  his  injury  must  be  regarded  on  the 

such   adjoining  owners  may   have  been  same  footing  as  a  taking  for  public  use : 

wrongdoers,   the  primary   cause  of  the  and  in  the  proceeding  before  viewers  the 

injury  was  the  negligence  of  the  com-  question  is,  Was  the  injury  the  neces- 

missioners,  and  the  damages  cannot  be  sary  consequence  of  the  plan  adopted? 

apportioned  between  the  several  wrong-  and  whether  a  better  plan  might  have 

doers.     Collins  v.  Middle  Lei^el  Comrs.  been  adopted  cannot  be  considered.  Cur- 

L.  R.  4  C.  P.  279,  38  L.  J.  O.  P.  N.  S.  ran  v.  East  Pittsburg,  20  Pa.  Super.  Ct. 

236,  20  L.  T.  N.  S.  442.  590. 

*'Ph%nizy  v.  Augusta,  47  Ga.  260.  *■  Where,    before    a    sewer    was     con- 

^Jiebanon  ▼.   Twiford,   13   Ind.   App.  structed   by  a  city,  an  owner  of   land 

384,  41  N.  £.  844.  abutting  on  the  street  had  the  use  of 

^Smith  V.  "New  York,  66  N.  Y.  295,  23  an  aqu^uct  as  a  sewer,  ajid  no  injury 

Am.  Rep.  53,  Affirming  4  Hun,  637.  to   such    land   resulted    therefrt>m,    and 

The  mere  fact  tliat  water  came  into  such  owner  sues  the  city  for  injury  to 

a    cellar    from    a    drain    running    from  his  estate  by  reason  of  the  insuflScient 
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nuisaniH.'  the  action  may  be  brought  only  for  the  damages  which  have 
accrued  up  to  the  time  of  bringing  the  suit;  and  a  recovery  will  not 
bar  an  action  for  those  which  subsequently  accrue.^®  The  property 
owner  will  not  be  left  to  his  action  for  damages  if  that  is  not  ade- 
quate, but  he  may  have  an  injunction  to  I'e^strain  the  continuation 
of  the  injury.*^®  But  in  case  large  expenditure  will  be  incurred,  and 
ihe  structure  will  not  necessarily  be  a  nuisance,  but  may  become  so  by 
its  operation,  to  be  entitled  to  an  injunction  against  the  structure  the 
<*«>mplainant  must  proceed  promptly.^  ^  If,  in  draining  a  lake  for  the 
<t>ii8tnict]on  of  a  road  across  it^  injury  is  caused  to  the  lands  of  an 
abutting  owner,  the  one  i^esponsible  for  ihe  drainage  is  liable  in  dam- 
ages, although  the  lands  are  situated  over  7  miles  from  the  road- 
bed.*' One  interested  in  a  drain  only  so  far  as  it  operates  to  drain 
his  lands  is  not  entitled  to  use  the  water  flowing  therein  for  power, 
and  is  not  injured  by  the  diversion  of  the  flow  of  the  water  wliere  his 
iirainage  is  not  interfered  with.^^ 

Negligent  operaiion: — After  the  sewer  is  completed  the  municipal 
(t>rporation  may  be  liable  for  injuries  caused  by  its  negligent  use, 
although  it  does  not  of  itself  cause  injury.^^  Upon  this  principle 
there  is  liability  for  obstructing  the  drains  from  private  dwellings.^^ 

n»  of  the  sewer,  he  cannot  in  such  ac-  operation  may  reflffit  in  injury  to  the 
tkn  rceorer  for  the  destruction  of  the  navigation,  and  in  flooding  other  landB» 
aquednct,  as  there  is  no  principle  of  the  possibility  of  its  so  doing  being  un- 
law by  which  he  can  transmute  his  claim  certain,  the  party  asking  that  the  con- 
fer damages  for  the  destruction  of  the  struction  of  the  engine  be  restrained 
aqpudiiet  into  a  claim  for  damages  for  must  do  so  in  the  first  instance  before 
the  insufficiency  of  the  sewer :  and  if,  work  upon  it  has  commenced ;  but,  if  ha 
Inntiril  of  suing  for  the  destruction  of  delays  application  to  the  court  until 
the  aqueduct,  he  sees  fit  to  connect  with  after  that  time,  he  must  firs^t  prove  the 
the  sewer,  he  can  have  no  better  right  injury  by  an  action  at  law.  Ripon  v. 
of  action  for  damages  resulting  from  Hohart,  3  Myl.  &,  K.  169,  3  L.  J.  Ch.  N. 
the  connection  than  if  the  aqueduct  had  S.  145,  Coop?  Sel.  Cas.  333. 
newer  eariwted.  Bawter  v.  Tripp,  12  R.  1.  "Wendel  v.  Spokane  County,  27 
310.  Wash.    121,    91    Am.    St.    Rep.    825,   07 

•MMigan   ▼.  Augtuta,   115  Ga.   337,    Pac.  576. 
41  8.  E.  604.  **Berry  v.  Ttrwrnon,  108  Mich.  672,  06 

''Brvggink  ▼.  Thomas,  125  Mich.  9,  83   N.  W.  579. 
K.  W.  1019.  **8emple  v.  Vicksburg,  62  Miss.  63,  52 

It  is  not  necessary  to  give  the  statu-  Am.  Rep.  181. 
tory  month's  notice  ^or  a  cause  of  action  But  a  municipal  corporation  is  not 
against  a.  local  board,  where  the  object  liable  for  the  misuse,  or  the  improper 
of  the  action  is  an  injunction  to  restrain  use,  of  its  drains  or  sewers  by  third  par- 
the  hoard  from  permitting  its  sewage  ties,  so  as  to  injure  another,  unless  it 
ditch  to  overflow  onto  the  plaintiff's  has  consented  to  such  use,  or  negligent- 
land,  as  that  entitles  him  to  inunediate  ly  permitted  its  continuance  after 
rdief.  Flower  ▼.  Low  Leyton  Local  knowledge  thereof.  Champaign  v.  Ma- 
Bomrd.  L.  R.  5  Cb.  Div.  347.  46  L.  J.  guvre,  56  111.  App.  618. 
Ch.  N.  S.  621,  36  L,  T.  N.  8.  236,  26  *K\escl  v.  Ogden  City,  8  Utah,  237,  SO 
Week.  Rep.  546.  Pac.  758 ;  Bragg  v.  Rutland,  70  Vt.  606, 

°  Where  the  construction  of  an  engine   41  Atl.  578. 
far  the  purpoee  of  draining  lands  into  a       A  municipality  is  liable  to  a  property 
rifft  is  not  oi  itself  a  nuisance,  but  its   owner  for  injuries   resulting  from   the 
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So,  a  muuicipal  corporation  is  liable  for  damages  to  private  property 
from  flooding  caused  by  the  negligent  work  of  a  plumber,  acting  under 
a  license  from  tlie  city,  in  connecting  a  house  drain  with  that  in  tlie 
street,  which  could  have  been  prevented  if  the  city  had  exercised  that 
supervision  over  the  work  incumbent  upon  it  in  the  proper  mainte- 
nance of  its  public  streets.^®  Where  an  act  incorporating  a  town  pro- 
vides that,  where  a  landowner  desires  to  connect  his  private  drain 
with  the  main  of  the  municipality,  he  may  do  so  at  his  own  cost,  under 
the  surveillance  of  an  officer  appointed  by  a  corporation,  the  private 
owner,  by  complying  with  such  privilege,  is  not  constituted  an  em- 
ployee of  the  municipality  or  under  its  control,  so  as  to  render  the 
latter  liable  for  damages  caused  by  his  acts.^^  A  municipality  is 
liable  for  negligence  which  replaces  a  broken  sewer  with  a  new  one 
without  compelling  a  connection  of  abutting  property  with  the  im- 
provement.2®  As  has  been  seen  in  another  place,^®  a  right  granted 
by  a  municipality  to  place  a  private  sewer  in  a  street  is  a  mere  revoca- 
ble license,  and  therefore  there  is  no  liability  for  obstructing  it  by 
work  done  in  the  street^^  A  city  is  not  liable  for  damage  done  to  an 
iron  foundry  and  machine  shop  which  was  overflowed  because  of  the 
failure  of  the  municipality  to  keep  in  operation  the  draining  machine 
erected  for  public  utility.  A  city  is  not  responsible  for  the  injury 
of  private  property  by  an  act  of  omission  or  commission,  unless  such 
act  is  without  the  authority  of,  or  against,  law,  or  is  improperly  or 
wantonly  executed.^^  If,  in  constructing  the  drain,  wells  or  ponds 
on  private  property  are  needlessly  drained,  the  municipality  will  be 
liable  for  the  injury .^^  It  is  no  defense  to  an  action  against  a  mu- 
nicipal corporation  for  injuries  caused  by  a  sewer,  that  it  was  placed 
on  private  property  where  the  municipality  had  no  power  to  control 
it     It  is  its  duty  to  obtain  the  right  to  control  sewers  which  it  con- 

nepli^ent  reconstruction  of  a  sewer  by  a  and  assented  thereto.     Powers  v.  Coun- 

tunnel  company  acting  under  a  statute  oil  Bluffs,  50  Iowa,  197. 

authorizing  it  to  build  the  tunnel,  and  ^Anderson   v.    Wilmington,  8    Houst, 

requiring   it   to  reconstruct,   tinder  the  (Del.)  510,  19  Atl,  509. 

supervision    of   the   city   engineer,    any  "Dallas  v.  8t.  Louis,  32  Can.  S,  C. 

sewer  cut  in  so  doing;  and  the  fact  that  120. 

neither  such  officer  nor  the  municipality  ^Retterly  v.  Scranton,  5  Lack.  Legal 

exercised  any  control   over  such  recon-  News,  179. 

stniction  do«s  not  relieve  the  city,  as  it  '•See  ante,  S  217a. 

was  their  duty  to  have  done  so.    Fink  ^Eddy  v.  Granger,  19  R.  I.  105,  28  L. 

V.  St.  Ijouis,  7*1  Mo.  62.  R.  A.  517,  31  Atl.  831. 

A  city  need  not.  in  permitting  a  gas  *^Bennett  v.  New  Orleans,  14  La.  Ann. 

pipe   to   be   laid    through   a  sewer,   act  120. 

through  ita  city  council  while  in  regular  "Ambrose  v.  Buffalo,  29  Abb.  N.  C. 

session,  to  be  liable  for  the  result;  but  140,  20  N.  Y.  Supp.  129;  TroirhHdge  v. 

it  is  sufficient  if  the  council  had  notice  Brookline,  144  Mass.  139,  10  N.  E.  796. 
of  the  proposed  action,  and  of  its  effect. 
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«tnict8y  and  it  will  be  liable  for  injuries  caused  by  failure  to  do  so.^' 
And  the  fact  that  the  sewer  was  located  over  private  property  with 
the  consent  of  the  owner  will  not  absolve  the  municipality  from  lia- 
bility to  the  landowner  for  negligently  constructing  it.®^  The  rights 
of  one  whose  property  is  injured  by  a  deposit  of  sewage  near  it  are 
hot.  affected  in  any  way  by  the  fact  that  the  sower  was  wrongfully 
constructed  through  the  private  property  of  another  person.** 

257.  Public  liability  for  injury  by  private  or  adopted  drain. — ^In  case 
of  injury  by  negligent  construction  of  a  sewer  in  a  street  it  will  be  pre- 
sumed that  the  work  was  done  by  the  proper  authorities,  and  no  proof 
of  that  fact  will  be  necessary  for  a  recovery.^  So  that^  in  the  absence 
-of  evidence  that  the  municipality  was  not  the  o^vner  of  the  drain,  it 
will  be  presumed  to  be  liable  for  every  drain  in  a  public  street.  But 
the  municipality  is  not  liable  as  such  for  injuries  caused  by  failure  to 
keep  open  drains  on  its  private  property,  by  reason  of  which  persons 
who  are  permitted  to  use  them  are  injured.^  So,  a  city  is  not  liable 
to  a  private  individual  for  damages  due  to  the  flooding  of  his  cellar 
with  water  set  back  from  a  sewer  through  a  private  drain  maintained 
for  his  private  advantage  and  convenience.*  If  the  municipal  corpo- 
ration adopts  and  uses  private  drains  it  will  be  liable  for  injuries 
•caused  by  them  the  same  as  though  it  had  constructed  them.^  But  if 
the  sewer  is  under  control  of  a  private  individual  the  mtmicipality 
•does  not  become  responsible  for  it  by  connecting  its  drains  therewitli.' 

■Ft.  Waffne  v.  Coombs,  107  Ind.  75,   N.  E.  945,  Affirming  63  Hun,  329,  6  N. 
57  Am,  Rep.  82,  7  N.  E.  743.  Y.  Siipp.  453. 

'^Btoddard  ▼.   Saratoga  Springs,   127       *Dermo7it  v.  Detroit,  4  Mich.  435. 
N.  Y.  281,  27  N.  E.  1030,  Affirming  22        *K€icanee  v.  Ladd,  68  111.  App.  164; 
N.  Y.  8.  R.  215,  4  N.  Y.  Supp.  745.  Bolton  v.  .Yeir  Roohelle,  84  Hun,  281,  32 

But  in  another  case  it  was  held  that,  N.  Y.  Supp.  442 ;  Ohalkley  v.  Richmond, 
if  a  rannicipal  corporation  has  built  a  88  Va.  402,  29  Am.  St.  Rep.  730,  14  S. 
«ewer  upon  private  property  with  the  E.  330 ;  Taylor  v.  Austin,  32  Minn.  247. 
kBOvkdge  and  consent,  or  at  the  re-  20  N.  W.  157 ;  Hamlin  v.  Biddeford,  96 
4|iittt,  of  the  owner,  it  will  not  be  liable  Me.  308,  40  Atl.  1100. 
for  tlie  discharge  of  sewage  thereon  A  municipality  using  a  private  sewer 
throogh  a  defect  in  the  pipe,  since  the  with  the  consent  of  the  owner,  as  part 
reme^  is  to  remove  the  sewer.  Sear-  of  its  drainage  system,  is  liable  for 
•m4f  T.  Saratoga  Springs,  39  Hun,  307,  negligently  connecting  it  with  two  large 
Afftrmed  in  lib  N.  Y.  643.  17  N.  W.  873.  drains  of  more  than  double  its  capacity, 
^Clark  T.  Peckham,  9  R.  I.  455.  thereby  causing  the  water  to  bade  into 

*  Peoria  ▼.  Craicl,  28  111.  App.  164.  and  flood  a  cellar  of  the  owner  of  the 
'The  transfer  of  property  connected  private  drain.  Coghlan  v.  Ottatoa,  1 
by  a  privata  drain  with  a  sewer  to  a  Ont.  App.  Rep.  54. 
Hty  as  a  site  for  one  of  its  structures  'Munn  v.  Pittsburgh,  40  Pa.  364. 
does  not  make  the  city  responsible  for  A  town  is  not  liable  for  the  defective 
injuries  caused  to  a  neighboring  ovmer  construction  or  want  of  repair  of  a  tile 
who  h«s.  under   license   from  the  dty,   drain    established   and    constructed    al- 


his  property  with  the  private   most  wholly  within  its  corporate  limits 
•drain,  by  rrason   of  water  backing  up.   upon  petition  of  landowners  in  pursn- 
Xotmab  V.  New  York,  1 17  N.  Y.  361,  22   ance  of  a  drainage  law,  and  for  which  the 
Vol,  XI.— Wambs,  78. 
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Where  a  ditch  is  cut  through  private  property  within  the  limits  of 
a  city  by  private  persons,  acting  without  sufficient  authority  from  the 
city  and  for  their  own  benefit,  the  fact  that  the  city  is  incidentally 
benefited  thereby  in  the  matter  of  street  drainage  will  not  render  it 
liable  for  the  damages  so  caused  to  the  lots.®  If  a  public  drain  is  ex- 
tended by  private  individuals  under  the  supervision  of  the  munici- 
l)ality,  it  will  be  liable  for  injuries  resulting  from  the  drain  proving 
insufficient  to  carry  the  water  turned  into  it^  The  fact  that  a  mu- 
nicipality occasionally  and  voluntarily  makes  repairs  to  a  drain  docR 
not  place  upon  it  the  duty  of  maintaining  it.®  A  ditch  is  authorized 
to  be  constructed  by  a  city,  and  the  city  is  liable  for  the  damages  re- 
sulting to  an  owner  of  land  over  which  it  passes,  where  it  is  actually 
constructed  by  the  servants  of  the  city  under  the  instructions  of  the- 
city  engineer,  although  a  resolution  passed  by  the  common  council  au- 
thorized an  appropriation  for  the  construction  of  the  ditch,  providing^ 
the  adjacent  landowners  would  raise  an  additional  sum  of  money,  the 
amount  appropriated  not  to  be  paid  until  such  adjacent  owners  had 
raised  the  required  amounl,  and  although  the  ditch  is  constructed  be- 
fore the  city  authorities  have  collected  all  the  moneys  raised  by  th<^ 
adjacent  landowners.®  The  city  is  not  liable  for  damages  caused  by 
a  sewer  from  a  private  enterprise,  which,  though  put  in  by  alderm^en^ 
was  an  unauthorized  act  on  their  part,  and  tiltra  vires.^^     The  mu- 

town  was  assessed  for  benefits  to  certain       ^Dallas  v.  Beeman,  23  Tex.  Cir.  App. 

liighways,  but  with  the  construction  of  315,  55  S.  W.  7G2. 

which  ft  had  nothing  to  do,  and  which        ^^Barger  v.  Hickory,  130  N.  C.  550,  41 

it  never   repaired   or   drained    into,   or  N.  E.  70S. 

otherwise  assumed  control  of;  as  no  lia-       A  property  owner  may  not  recover  for 

bility  exists  for  failure  of  a  municipal  injuries  to  his  property  caused  by  thc^ 

corporation  to  exercise  its  power  to  pro-  defective  construction  of  a  sewer,  when 

vide    drainajjc.     Monticello    v.    Fox,     3  the  sewer  in  question  was  extended  U^ 

Ind.  A  pp.  481,  28  N.  E.  1025.  the  premises  by  his  predecessor  in  titJe 

^Dallas  v.  Beeman^  12  Tex.  Civ.  App.  at  his  own  expense  and  in  violation  of 

344,  34  S.  W.  340.  city  ordinances,  requiring  the  consent  of 

'Afatw  V.  Bethlehem,   134   Pa.   12,   19  the  city  authorities  to  be  first  obtained. 

Atl.  437.  the  payment  of  a  fee  for  the  privilege  of 

A  municipal  corporation,  which  has  ton'^octing.  and  that  the  construction 
knowledge  of,  and  adopts,  a  change  F^hafl  1)c  done  under  the  supervision  of 
made  by  a  private  individual  in  the  out-  the  eity  engineer :  and  the  fact  that  thr* 
let  of  a  sewer,  by  which  the  sewage  is  city  aup«^rvipor  afterward*  connected 
turned  into  a  new  channel  and  the  old  with  the  extension  for  the  purpose  of 
channel  closed  up,  by  reason  of  which  preventing  rubbish  from  bein^  carried 
the  new  outlet,  because  of  its  insuffi-  into  the  sewer,  but  without  his  action 
ciency,  becomes  clogged  u-p  and  causes  a  being  authorized  or  ratified  by  the  prop 
backing  up  of  water  to  the  injury  of  er  municipal  authorities,  is  not  aitffi* 
private  owners,  will  be  liable  for  the  in-  cient  to  impose  liability  for  the  dam- 
jury.     'Sims  V.  Troy,  59  N.  Y.  500.  ages   sustained  upon   the  citv.     OoaAer 

*Munn  Y.  Fittshurgh,  40  Pa.  364.  v.  Harrisburg,  20  Pa.  Super/ Ct.  79. 
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nkipality  is  not  liable  for  the  care  of  a  private  sewef  constructed  on 
private  properly  by  the  fact  that  it  consents  to  its  construction.^^ 

SSS.  Liability  for  injury  caused  by  adopting  stream  as  sewer. — As  has 
been  aeen,^  while  there  is  no  authority  on  the  part  of  a  municipal  cor- 
poration to  adopt  and  use  a  stream  flowing  through  it  as  a  sewer  with- 
out statutory  permission,  such  permission  may  be  given  it.^  And  the 
Ntatnte  may  even  require  the  keeping  of  streams  clear  for  drainage 
purposes.^  And  in  case  the  municipality  receives  permission  to  adopt 
a  stream  as  a  sewer,  and  attempts  to  make  use  of  the  stream  as  sudi^ 
it  must  use  due  care  to  make  the  necessary  changes  in  such  a  way  as 
not  to  cause  injurs-  to  private  individuals."*  Therefore,  if  it  attempts 
to  make  the  sti-eam  flow  under  cover,  it  is  bound  to  keep  the  passage- 
way nnobetructed,  so  that  the  water  will  not  be  dammed  up  and  cast 
onto  abutting  property  to  its  injury.^  Where,  after  a  landowner  had 
constructed  a  covered  channel  for  a  brook  running  through  his  land, 
a  municipality  instituted  proceedings  to  take  it  for  a  sewer,  the  liabil- 
ity, aa  between  the  city  and  the  landowner,  for  injuries  to  adjoining 


"VeCcjfrvy  v.  Albany,  11  Hun,  613. 
'SeeoKle,  S  76. 

'A  ftatate  authorizing  the  widening 
and  ileepening  of  a  channel  within  a  city 
to  present  overflow,  and  providing  for 
nNKlMnnaUon  proceedings,  does  not  pre- 
dode  the  removal,  under  a  resolution 
of  the  city  council  and  permit  of  the 
board  of  public  works,  of  sediment  de- 
posited in  the  channel  which,  if  allowed 
to  renain,  will  cause  an  overflow  and 
fWiiqmut  injury  to  property,  where 
there  i^  no  removal  or  attempt  to  re- 
move land  of  a  private  owner,  or  any  at- 
tempt- to  widen  or  deepen  the  channel ; 
and  that  such  deposit  results  from 
Ignited  States  government  work  for  the 
iBprovesnent  of  the  navigable  portion  of 
the  stream  below  is  immaterial,  since 
'  he  city,  under  the  charter  power  of  con- 
trol  and  protection  of  water  courses  and 
«-hannelSy  ha<*  the  right  to  remove  ob- 
k^ruetion^  from  the  water  course  so  as  to 
pToerre  ita  natural  form,  without  re- 
jrard  to  the  cause  of  the  obstruction. 
»re*er  v.  Oai,  98  Cal.  462.  33  Pac.  330. 
*»tat€  V.  Tucker,  54  S.  C.  251,  32  8. 
K.  361. 

*  In  the  absence  of  any  authorized 
I'eelaratiooa  to  the  contrary,  it  will  be 
sjwumcd  that  the  rightu  of  riparian  pro- 
prietors ia  a  stream'  are  not  lost,  so  far 
a«  tbfy  are  capable  of  subsisting  there- 
in, by' the  action  of  drainage  commis- 
wmtn  in  improving  the  bed  of  the 
nfTcam.  Puimer  ▼.  Perast,  Ir.  Rep.  11 
^.  919. 


^Sonth  Bend  v.  Paron,  67  Ind.  228: 
Kansas  City  v.  Slangstrom,  63  Kan.  431, 
36  Pac.  706. 

A  city  is  bound  to  keep  ia  repair,  and 
is  responsible  for  injuries  to,  property 
through  which  a  stream  flows,  resulting 
from  negligence  in  making  necessary  re- 
pairs, as  well  as  from  the  negligent  and 
unskilful  manner  in  which  the  work  of 
repairing  is  actually  done,  where,  for 
many  years,  it  has  used  the  stream  as  a 
common  sewer,  has  arched  and  paved 
over  it  when  crossed  by  streets  on  thA 
extension  of  the  city,  or,  when  running: 
within  the  limits  of  a  street,  has  provid- 
ed by  ordinance  for  tunneling  and  pav- 
ing of  the  stream  between  streets  on 
their  being  gradually  built  up,  and  has 
controlled  the  connection  of  private 
drains  therewith,  acquiring  the  right  to 
the  sewer  by  virtue  of  its  power  to  open 
and  condemn  streets  where  crossing  or 
flowing  along  streets,  and  by  adoption 
wherever  it  poises  through  private 
property  whereon  it  was  originally 
arched  or  covered  by  private  owners; 
so  that  the  stream  has  for  a  long  time 
been  made  a  complete  and  continuous 
arched,  covered,  and  underground  drain 
or  sewer,  and  has  come  to  be  as  com- 
pletely  under  the  control  and  manage- 
ment of  the  city  as  any  other  publio 
sewer  within  its  limits.  Kranz  v.  Bal- 
timore,  64  Md.  491,  2  Atl.  908. 
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land,  arising  from  an  overflow  of  the  water  of  the  brook,  rests  upon 
the  party  in  possession  and  control  of  the  channel ;  and  the  city,  and 
not  the  landowner,  is  liable  if  it  has  assumed  such  possession  and  con- 
trol, although  the  proceedings  instituted  by  it  were  irregular.^  Where 
the  selectmen  of  a  town  act  with  due  care  in  deepening  and  straight- 
ening the  channel  of  a  stream  for  the  purpose  of  preventing  its  flood- 
ing low  lands  to  tJie  injury  of  public  health,  the  town  is  not  liable  for 
an  injury  to  property  caused  by  the  insufiiciency  of  the  new  channel 
to  carry  off  the  water  during  an  imusual,  though  not  unprecedented, 
flood.^  And  in  case  the  size  of  the  stream  is  diminished  the  munici- 
pal corporation  must  make  compensation  to  mill  owners  on  it  for  the 
loss  of  their  power.® 

A  mill  owner,  who,  for  more  than  twenty  years,  has  utilized  the 
flow  of  a  brook  as  it  has  been  regulated  by  natural  obstructions  and 
by  culverts,  is  within  the  meaning  of  a  statute  giving  a  municipal 
corporation  power  to  remove  such  obstructions  for  the  purpose  of  sur- 
face drainage,  making  compensation  to  any  person  injured  in  his 
property  by  any  of  the  acts  done,  the  effect  of  which  is  to  hasten  the 
discharge  of  the  water  so  that  he  is  deprived  of  its  flow  during  certain 
seasons  of  the  year.* 

259.  Injury  caused  by  open  drains. —  If  the  attempt  is  made  to 
maintain  an  open  drain  it  must  be  kept  in  a  wholesome  condition,  and 
so  guarded  that  no  injury  will  result  from  it  The  use  of  an  open 
sewer  in  a  city  in  the  vicinity  of  a  residence,  whereby  the  comfortable 
enjoyment  thereof  is  interfered  with,  is  a  nuisance.*  A  municipal 
corporation  maintaining  a  canal  for  drainage  purposes,  constructed 
under  an  act  requiring  any  private  canal  taken  as  part  of  the  drainage 
system  to  be  kept  open  and  in  such  order  as  to  protect  the  proprietors 
of  adjacent  lands,  is  required  to  keep  such  banks  or  embankments 
along  such  canal  as  will  securely  keep  the  waters  within  the  channels 
thereof,  and  to  keep  the  canal  open  and  in  order  for  the  protection  of 
proprietors  of  adjacent  lands,  in  such  a  manner  as  to  provide  against 
the  changes  of  weather  which  are  usual  and  ordinary  at  different 
seasons  of  the  year.^  The  municipality  will  be  liable  in  case  it  con- 
structs an  open  ditch  so  close  to  private  property  as  to  cause  the  aoil 

•SelUck  v.  Hall,  47  Conn.  260.  •Boston   Belting   Co,   v.   Boston,    152 

'Diamond  Match  Co.  v.   New  Haven,  Mass.  307,  25  N.  E.  613. 

55  Conn.  610,  3  Am.  St.  Rep.  70,  13  Atl.  'Adams  v.  Modesto,  131  Cal.  501,  €6 

409,  Pac.  1083. 

•Washburn  d  M,  Mfg,  Co.  v.  Worces-  *Bava7mah  v.  Cleary,  67  Ga.  153. 

ter,  153  Mass.  494,  27  N.  E.  664. 
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to  fall  into  it.'  A  claim  for  damages  from  interference  with  the  use 
of  premises  by  an  open  city  sewer  is  not  a  demand  which  must  be  pre- 
sented to  the  board  of  trustoes  under  a  statute  requiring  that  all  de- 
mands against  a  city  or  town  shall  be  presented  and  audited,  since  the 
purpose  for  which  such  presentment  is  required — that  they  may  be 
audited — is  not  applicable  to  demands  arising  from  torts.*  An  open 
drainage  ditch  may  be  put  to  any  use  of  which  it  is  capable.*  The 
question  of  liability  for  rend^^ring  highways  insufficient  by  the  main* 
tenanoe  of  open  drains  will  be  treated  in  a  subsequent  chapter.** 

800.  Assumption  of  risk  by  attempted  use  of  drain. —  Under  the  doc- 
trine that  the  municipality  is  not  bound  to  provide  drainage,  and  that^ 
when  it  does  so,  individuals  can  profit  by  the  improvement  only  to 
the  extent  to  which  it  is  carried  by  the  municipal  authorities,  they 
take  the  risk  of  attt^npting  to  use  the  improvement.  A  municipal 
oorporation  is  not  liable  for  damages  resulting  to  an  ovmer's  premises 
from  back  water  of  a  sewer  through  the  connecting  pipe  by  which  such 
premises  are  drained  into  the  sewer,  whereby  the  basement  is  fre- 
quently overflowed,  due  to  the  insufficiency  in  the  capacity  of  the 
s<»wer,  where  all  danger  from  back  water  can  be  avoided  by  the  stop- 
ping up  and  disuse  of  the  connecting  pipe,  although  that  would  de- 
prive the  premises  of  the  benefits  of  the  sewer,  for  the  construction  of 
which  the  owner  has  been  assessed  his  proportionate  part  of  the  ooet.^ 
So,  a  city  is  not  liable  for  the  flooding  of  the  basement  of  premises 
throu^  its  sewer  on  the  ground  th&t  it  was  not  constructed  large 
enough,  where  the  trouble  only  arises  in  times  of  high  water,  and 
would  be  remedied  by  removing  the  closet  overflowed  from  the  base- 

*Seifwumr  r.  Cummins,  119  Ind.   148,  narrow  iliat  it  would  not  carry  the  sew- 

5  L.  R.  A.  128,  21  N.  E.  M9.  age  and  the  water  of  a  brook  whieh  had 

*Admm9  ▼.  Modesto,  131  Cal.  501,  S3  been  turned  into  it.    This  is  put  upon 

PacL  1083.  the  ground  that  the  right  of  the  land- 

■Tlie  power  of  a  sanitary  or  drainage  oTtTier  was  to  connect  only  with  the  ex- 

•lifltriet  to  lease  and  control  its  water-  isting  system,  and   he  could   not   coin- 

powcr.  and  to  construct,  lease,  and  con*  plain  that  it  was  not  sufficient  to  drain 

Xrwi.  docks  along  its  proposed  channel,  his   property.     He   could    not  complain 

doca  not  arise  until  the  channel  is  con-  that  the  sewer  would  not  drain  the  land 

^tniieted  and  the  district  is  in  a  position  below   a   certain   grade   above   its   own 

to  cserctsie  the  power  if  it  exists;  and  level  if  its  inability  to  do  so  was  due 

in  a  proceeding  to  test  the  constitution-  to  the  plan  on  which  it  was  constructed. 

aiity  of  the  act  creating  the  district  the  But  in  that  case  the  action  was  not  for 

will  not  determine  that  question,  momentary  damage  caused  by  the  land- 


PeapU  em  rel.   Longenecker  v.   Nelson^  owner  doing  what  he  was  led  to  sup- 

m  Hi.  565,  27  N.  E.  217.  pose,    or    had    a    right   to    suppose,    he 

*See  poet,  chapter  zvn.  might  do  in  safety,  but  was  brought  for 

*Roii  ▼.  Indianapolis,  52  Tnd.  547.  a  continuing  nuisance  on  the  footing  of 

A  manicipal  corporation  is  not  liable  a  right  of  property  which  was  infrinsred. 

1*1  tort  for  setting  back  water  into  the  His  right,  however,  was  simply  to  con- 

opflar  of  the  bouse  of  one  who  connected  nect   a  pipe   having  a   mouth   at  such 

hi«   private  drain   with   a  sewer   which  height  as  would  be  safe  under  the  exi-^t- 

hjid  been  constructed  with  an  outlet  so  iag  system.     If  he  connected  one  having 
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ment  to  an  upper  floor.^  A  municipal  corporaiion  is  not  liable  for 
damages  from  the  haeking  of  sewage  into  a  cellar  because  of  the  dog- 
ging up  of  a  private  sewer  connecting  therewith  by  reason  of  the 
negligence  of  the  city  authorities  in  voluntarily  and  gratuitously  re- 
connecting such  private  sewer  with  the  main  sewer  after  the  breaking 
of  such  connection  by  the  lowering  of  the  main  sewer/^  An  agreement 
by  one  who  connects  with  a  sewer  built  by  a  city,  that  no  claim  for 
damages  which  may  be  occasioned  to  his  estate  or  any  property  there- 
on in  any  manner  by  the  construction,  use,  or  existence  of  such  sewer 
or  connection  shall  be  made  against  the  city,  is  equivalent  to  the  re- 
lease required  by  statute  to  be  executed  when  such  connection  is 
made.*  Where  a  city  constructs  a  sewor  under  a  state  statute  which 
provides  that  the  owner  of  land  on  a  street  through  which  a  sewer  is 
laid  is  liable  to  assessment,  and,  l)eing  so  assessed,  is  entitled  to  con- 
nect his  estate  with  the  sewer,  ^'upon  executing  to  said  city  a  release 
of  all  damages  which  may  at  any  time  happen  to  such  estate  in  any 
way  resulting  from  such  connection ;"  and  the  owner  makes  an  agree- 
ment not  to  make  any  claim  against  the  city  for  damages  occasioned 
by  the  construction,  use,  or  existence  of  the  sewer  or  his  connection 
with  it, — such  agreement  is  valid  as  a  release,  and  he  cannot  recover 
against  the  city  for  injuries  to  his  estate  from  the  reflux  of  filth  from 
the  sewer  owing  to  its  insufticient  size.^  Where  some  active  duty  is 
placed  on  the  municipality,  either  by  its  charter,  or  by  a  contract,  ex- 
press or  implied,  with  the  landowner,  the  latter  does  not  take  the  risk, 
but  the  municii)ality  must  construct  a  sewer  which  will  be  reasonably 
adequate  for  the  use  inten(led.*     Under  this  rule  the  municipality 

a  mouth  lower  than  that,  he  maintained  was  of  sufficient  capacity  when  the  coii- 

it  at  his  own  risk  after  experience  had  nection  was  made,  and  the  city  subse 

shown    its   dangers.      Buckley   v.     Neto  quently    changes    the    grade    of    other 

Bedford,  155  Mass.  64,  29  N.  E.  201.  streets  so  that  surface  water  and  eew- 

Hlraves  v.  Olean,  64  App.  Div.  598,  72  age   arc   turned  into  the  sewer,  which 

N.  Y.  8upp.  799.  had  theretofore  flowed  in  a  different  di- 

*8trc%if  V.  Miltcatikecy  89  Wis.  218,  61  rection.  the  city  is  liable  where  the  sew- 

N,  W.  770.  er  overflows  the  estate  of  the  landown* 

*King  v.  Granger^  21  R.  I.  93,  79  Am.  er,  who  connected  with  the  sewer,  not- 

St.   Rep.  779,  41    Atl.    1012,   Following  withstanding     the     release.      King     v. 

Baxter  v.  Tripp,  12  R.  I.  310.  Granger,  21  R.  1.  93,  79  Am.  St.  Rep. 

But  the  release  required  to  be  execut-  779,  41  Atl.  1012. 

ed  to  the  city  under  R.  I.  Pub.  Laws.  "Baxter  v.  Tripp,  12  R.  I.  310. 

chap.  313,  §  5,  by  the  owner  of  an  estate  'A  property  owner,  in  connecting  hid 

when  he  connects  with  the  city  sewer,  drain  w^ith  a  public  sewer,  is  not  bound 

by  which  the  city  is  released  from  any  to    guard    against    negligence    of     the 

damages  that  may  result  from  such  con-  municipal    corporation   in    its   want    of 

nection,  must  be"  construed  with   refer-  care  in  failing  to  preserve  the  sewer  in 

cnce  to  the  conditions  existing  at  the  repair.     Barton  v.   Syracuse^   37    Barb. 

time  the  release  is  made,  as  well  as  the  292;  Daggett  v.  Cohoes,  27  N.  Y.  S-  R. 

condition  that  could  have  been  reason-  630,  7  N.  Y.  Supp.  882. 
ably   anticipated;    and    where   a    sewer 
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cannot  claim  exemption  from  liability  for  injuries  caused  by  its  act 
-of  negligence  or  wrongdoing  by  the  fact  that  the  landowner  has  volun- 
tarily connected  his  property  with  the  sewerJ  There  is  no  right  of 
action  on  the  part  of  one  who  wrongfully  connects  his  property  with 
the  sewer.* 

S61.  Estoppel  and  contribntory  negligenee. —  A  landowner  must 
lake  the  steps  provided  by  statute  to  procure  the  damages  for 
ih<»  injuries  which  will  be  caused  by  the  construction  of  a  sewer,  and 
he  cannot  refu8(.>  to  do  so  and  then  seek  to  hold  the  public  authorities 
liable  for  a  tort.  Thus,  it  is  a  good  defense  to  an  action  against  an  ad- 
joining landowner  for  wrongfully  di^ng  a  ditch  opening  into  an 
existing  ditch  on  an  owner's  land  and  thereby  overflowing  his  land, 
that  the  new  ditch  was  duly  established  in  pursuance  of  law  in  a  pro- 
<'«eding  to  which  such  owner  was  a  party,  and  he  ha,d  notice  of  and 
was  assessed  for  its  construction,  from  which  he  took  no  appeal,  but 
>tood  by  and  allowed  the  work  to  be  done  on  his  land  without  ob- 
jections; although  an  action  would  lie  under  the  statute  for  failure  to 
enlarge  the  capacity  of  the  old  ditch  so  as  to  accommodate  the  in- 
creased flow  caused  by  connecting  the  new  ditch  therewith.^  The 
landowner  may  also  be  prevented  from  recovering  for  injuries  caused 

'Tliat  a  person's  bouse  drain  is  oon-  to  get  out  of  repair,  the  defense  reUed 
m'CUd  with  a  sewer  maintained  by  the  upon  was  that  the  drain  was  unlawfully 
villa^  in  sueh  a  manner  as  to  oonsti-  connected,  no  payment  having  been 
tirte  a  nuisaooe  does  not  debar  him  from  made  before  connecting  the  same,  as  re- 
maintaining  an  action  to  recover  dam-  quired  by  Boston  Rev.  Ord.  18S5,  chap. 
a«es.  Bolton  ▼.  New  Rochelle,  84  Hun,  27,  (  15;  but,  it  appearing  that  the  then 
:2S1,  32  N.  Y.  Supp.  442.  owner  of  the  land  had  conveyed  certain 

A  mimicipal  corporation  may  not  land  to  the  city  on  condition  that  he 
claim  immunity  from  a  liability  to  re-  should  be  required  to  pay  nothing  for 
«poiMl  in  damages  for  injuries  resulting  sewer  assessments,  and  that  the  city  still 
from  its  nq^igent  maintenance  of  a  de-  holds  the  land  so  conveyed;  also  that 
U-ftiwt  scwer^  by  virtue  of  an  ordinance  the  plnintiflT,  who  afterwards  purchased 
ptsrmitting  sewer  connections  only  on  the  property  in  question,  before  doing 
fiowlitiOD  that  the  dty  shall  be  held  so,  was  informed  by  the  citv  that  there 
harmleas  from  loss  or  damage  in  any  were  no  assessments  standing  against 
way  resulting  from  such  connection,  it;  it  was  held  that,  as  the  city  still 
Murphy  ▼.  Indiana^liM,  158  Jnd.  238,  held  the  land  conveyed  to  it,  until  he 
«3  N.  E.  45©.  had  notice  to  the  contrary,  plaintiff  had 

*narHng  ▼.  Bangor,  68  Me.  108;  a  right  to  assume  that  he  was  entitled 
Breuek  ▼.  Holjfoke,  167  Mass.  258,  45  to  protection  as  one  lawfully  connected 
X.  B.  732;  Dasher  v.  Harrisburg,  5  with  the  sewer.  Hendrie  v.  Boston^  179 
l>suphin  Co.  Rep.  46.  Mass.  50,  60  N.  E.  386. 

And  it  has  been  held  that  if  the  owner  ^Powell  v.  Clelland,  82  Ind.  24. 
of  ;iropcTty  abutting  on  a  sewer  makes  But  one  who  will  be  injured  by  the 
•*irh  a  eonnection  as  to  bring  the  gen-  construction  of  a  proposed  ditch  is  not 
^ral  flow  of  sewage  onto  his  lot,  it  is  his  estopped  from  complaining  of  it  because 
own  laitit,  the  remedy  being  to  make  it  the  contract  for  its  construction  was 
hii^er.  Beiterly  v.  Scranion,  5  Lack,  awarded  to  him  at  a  public  bidding, 
\jfza\  News.  17fl.  where  he  bid  for  it  to  keep  the  work  in 

fn  an  action  for  damages  caused  by  abeyance  until  he  could  have  time  to  file 
th4*  haHting  up  into  plaintiff's  drain  of  his  bill  for  an  injunction.  Conrad  ▼. 
a  iffwer  which  wai«  allowed  by  the  city  Smith,  32  Mich.  420. 
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by  the  constmction  of  the  sewer  if  he  expressly  consents  to  what  is 
done.^  And  from  recovering  for  his  injuries,  by  contributory  negli- 
gence on  his  part.  Thus,  \vhere  he  knows  of  a  defect  of  which  the  city 
is  ignorant,  and  takes  no  st(»ps  to  notify  the  ofiicials  or  have  the  condi- 
tion remedied,  he  cannot  recover  for  injuries  caused  by  the  defect." 
So,  if,  by  ordinary  care  and  reasonable  expense  the  landowner  might 
have  prevented  the  injury,  he  cannot  hold  the  municipality  liable  for 
it*  And  he  cannot  recover  if  he  has  done  acts  which  directly  contrib 
ute  to  the  injury.*  Or  if  he  voluntarily  connects  his  property  with  the 
sewer,  knowing  that  it  is  insufticient.®  The  facts  that  a  city  promised 
to  repair  defects  in  a  sewer  causing  the  overflow  of  abutting  property^ 
and  that  the  owner  relied  on  such  promise,  will  not  relieve  him  from 
the  effect  of  contributory  negligence  by  continuing,  during  the  time 
of  such  reliance,  one  of  the  concurrent  causes  of  his  injury,  arising 
from  defects  in  the  construction  of  the  building  or  arrangement  of  his 
premises.'  If  the  owner  of  a  boat  moors  it  beneath  the  outlet  of  a 
main  sewer,  the  existence  of  which  is  obvious,  he  cannot  recover  dam- 


'But  consenting  to  the  changing  of 
the  grade  of  a  sewer  upon  promise  to 
hold  the  landowner  harmless  from  the 
consequences  will  not  deprive  him  of 
maintaining  an  action  for  obstruction 
of  the  sewer  through  neffligence  in  its 
maintenance  and  use,  where  water  is 
backed  into  his  cellar,  although  the 
change  of  grade  increased  the  liability 
of  obstruction.  Emery  v.  Lowell,  109 
Mass.  197. 

And  after  a  landowner  has  estab- 
lished his  right  to  be  free  from  the  cast- 
ing of  sewnge  by  a  municipality  upon 
his  property  by  a  judgment,  he  cannot 
b«  estopped  from  enforcing  his  right  by 
permitting  the  city  to  advertise  and  let 
a  contract  for  the  construction  of  work 
to  do  so,  and  to  expend  money  in  carry- 
ing out  the  contract,  where  it  does  not 
appear  that  he  remains  quiet  so  long  as 
to  be  guilty  of  laches.  Vick  v.  Roches* 
ter,  46  Hun,  607. 

^Parker  v.  Laredo,  9  Tex.  Civ.  App. 
221,  28  S.  W.  1048. 

*8imp8on  v.  Keokuk,  34  Iowa,  668. 

Where  the  owner  of  premises  injured 
by  water  set  back  from  a  sewer  could 
have  prevented  such  injury  by  properly 
placing  the  check  valve  in  making  his 
connection,  he  cannot  recover  from  the 
municipality.  Wilson  v.  Waterhury,  73 
Conn.  416,  47  Atl.  687. 

But  a  property  owner  injured  by  the 
flow  of  water  from  the  public  sewer 
through  his  drain  into  his  cellar  may 


recover  damoges.  although  he  has  failed 
to  place  a  gate  in  his  drain  as  required 
by  ordinance,  where  his  neglect  to  do  so 
did  not  contribute  to  the  injury.  A'titf 
V.  Manchester,  68  N.  H.  226. 

*A  landowner  may  not  recover  for  the 
flooding  of  his  premises  caused  by  the 
turning  of  a  stream  above  into  a  water 
course  running  through  his  close,  by  the 
city,  in  the  course  of  its  repair  of  streets 
and  drains,  where  it  appears  that  he 
had  previously  altered  the  natural 
course  of  the  stream  through  his  close 
by  making  it  much  narrower  than  in  its 
natural  state,  and  the  evidence  was  not 
clear  that  the  damage  was  not  ooca> 
sioned,  in  part  at  least,  by  his  own  acts. 
Bellamy  v.  Hamilton,  4  U.  C.  C.  P.  526. 

A  municipal  corporation  acting  under 
legal  authority  to  grade  streets  is  not 
liable  for  damages  to  adjacent  property 
from  the  overflowing  thereof  by  the  ob- 
struction of  the  mouth  of  a  sewer, 
caused  by  the  work  of  raising  the  grade 
of  a  street,  where  the  proof  shows  that 
all  the  damage  sustained  by  plaintiiT 
was  the  result  of  his  building  his  house 
before  a  permanent  water  grade  had 
been  determined  upon  by  the  city,  and 
before  the  passage  of  the  act  giving 
damages  for  the  change  thereof.  Fuller 
V.  Atlanta,  66  Ga.  80. 

•Sheriff  v.  Oskaloosa  (Iowa)  94  N.  W. 
904. 

^Valparaiso  v.  Ramsey,  11  Ind.  App. 
216,  38  N.  K.  876. 
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ages  occasioned  by  the  filling  and  sinking  of  his  boat,  due  to  a  great 
dist'harge  of  watipr  from  the  sewer  after  a  sudden  shower.® 

262.  The  niiuiieipality  is  not  liable  for  unforeseen  accidents.— The 
niuiiicipality  in  constructing  and  caring  for  its  sewers  is  bound 
to  use  only  the  care  and  skill  which  a  reasonably  prudent  person 
would  exercise.  It  is  not  liable  for  injuries  from  accidents,  or  acts  of 
i  lod.  Therefore,  it  is  not  liable  for  injuries  which  are  caused  by  an 
unprecedented  rain  storm  or  flood.*  The  measure  of  its  liability  in 
this  regard  is  to  provide  for  such  floods  as  may  have  been  reasonably 
expected,  judging  from  such  as  have  previously  occurred,  although 
they  may  have  been  at  wide  and  irregular  intervals  of  time.^  A  city 
is  liable  for  the  destruction  of  crops  by  the  discharge  of  surface  water 
and  aewage  upon  the  plaintiff's  land  by  means  of  a  large  sewer  consti- 
tuting the  common  outlet  of  a  district,  although  at  tlie  time  there  was 
a  heavy  fall  of  rain,  where  the  sewer  commenced  to  discharge  its 
<'ontent8  on  the  land  before  the  fall  of  rain  had  become  exceptional.^ 
Whether  or  not  a  flood  which  causes  an  injury  was  ordinary  or  extra- 
ordinary is  a  question  of  fact  for  the  jury  to  decide."*  If  the  flood 
waa  80  groat  that  the  sewer  could  not  have  carried  the  water  had  it 
been  in  proper  condition,  the  mimicipality  will  not  be  liable,  although 
it  negligently  permitted  it  to  become  stopped  up.^    But  a  municipal 

*Bek4m  ▼.  yew  York,  24  Fed.  239.  ment,  would  not  expect  to  occur ;  and  it 

H^Mrapo  ▼.  RusUn.  99  III.  App.  47;  is  for  the  jury  to  determine  whether  a 

fiarfieid  t.  Toronto^  22  Ont.  App.  Rep.  flood  is  of  that  character.     Shaughnesay 

12«;  HegHon  v.  Wilmington    (Del.)    27  v.  Pittsburg,  20  Pa.  Super.  Ct.  (i09. 

All.  830,   1  Marr.    (Del.)    122,  40  Atl.  The    ordinary    and    reasonable    care 

749;  Uorrigan  t.  Wilmington^  8  Houst.  which  it  is  the  duty  of  a  municipal  cbr- 

•  Dd.)    140,  12  Atl.  779;  Capital  Print-  poration  to  exercise  in  the  maintenance 

imp  Co.  ▼.  Raleigh,  126  N.  C.  516.  36  S.  of  the  dams  and  banks  of  a  canal  for 

K.  83:  AlUn  v.  Chippetoa  Falls,  52  Wis.  drainage  purposes,  constructed  under  an 

43D,   38   Am.  Rep.   748,  9  N.  W.  284;  act    requiring    that   any    private    canal 

Frkroeder  v.  Baraboo,  93  Wis.  96,  67  N.  taken  as  a  part  of  the  system  must  be 

W.  27 ;  Baney  v,  Kansas,  94  Mo.  334,  7  kept  open  and  in  such  order  as  to  pro- 

R.   W.   417;    Alden  v.   Minneapolis,  24  tect  the  proprietors  of  adjacent  lands, 

Mian.  264 :  Baltimore  v.  Schnitker,  84  requires  the  taking  into  consideration  of 

M4.   34,   34  Atl.    1132;    Vanderslioe   v.  and   providing  for  their  efficiency,   not 

Phiimdelphia,  103  Pa.   102;   McClure  v.  only  under  ordinary  circumstances,  but 

Bed  Wing,  28  Minn.  186,  9  N.  W.  767 ;  at    certain    seasons    of    the   year    when 

fLavonnmh  t.  Cleary,  67  Ga.  153;   Oer-  heavy  rains  and  freshets  ordinarily  oo- 

M4N1  Theological  School  y.  Dubuque,  64  cur.     Savannah  v.  Spears,  66  Ga.  304. 

Iowa,  736,  17  N.  W.  163;  Sundheimer  v.  *Magee  v.  Brooklyn,  18  App.  Div.  22, 

V«c  York,  77  App.  Div.  63,  79  N.  Y.  45  N.  Y.  Supp.  473. 

Snpp.  278,  *Peoria  v.  Eisler,  #2  Dl.  App.  26. 

*Armdt  v.  Cullman,  132  Ala.  540,  90  'Session    v.    Wilmington    (Del.)      27 

Am.  St,  Rep.  922,  31   So.  478;  Powers  Atl.  830,   1  Marv.    (Del.)    122,  40  Atl. 

▼.  dmwcU  Bluffs,  50  Iowa,  197.  749. 

An  extrmordinary  flood,  against  which  But  a  city  is  not  relieved  from  llabil- 

ordinafT  care  does  not  require  a  city  to  ity  for  an  injury  to  property  caused  by 

gmrd,  is  not  merely  an  unusual  flood,  its  failure  to  remove  an  obstruction  in 

hot   one   which    an    ordinarily   prudent  a   sewer,  by  the  fact  that  it  occurred 

■MO,  ia  the  fxerdwe  of  reasonable  judg-  during  the  progress  of  a  severe,  but  not 
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corporation  maintaining  a  canal  for  drainage  purposes,  constructed 
under  an  act  requiring  any  private  canal  taken  as  part  of  tlie  drain- 
age system  to  be  kept  open  and  in  such  order  as  to  protect  the  proprie- 
tors of  adjacent  lands,  which  is  at  fault  in  obstructing  the  canal  and 
keeping  the  banks  thereof  in  such  condition  as  necessarily  to  cause  ad- 
jacent lands  to  be  flooded  and  crops  thereon  injured,  is  liable  for  thi- 
damages  resulting  therefrom,  and  is  not  excused  by  extraordinarv 
rains^  if  such  original  fault  as  to  the  condition  of  the  canal  was  th(» 
proximate  and  immediate  cause  of  the  injury.®  Even  a  contract  by 
the  municipality  to  maintain  the  ditch  over  private  property  will  not 
require  it  to  provide  against  extraordinary  floods.^  In  an  action 
against  a  municipal  corporation  for  injury  to  private  property  by 
overflow,  caused  by  the  failure  of  street  drains  to  carry  off  the  water 
during  unusual  storms,  evidence  in  regard  to  the  dimensions  and  fall 
of  the  drains  and  their  manner  of  connection  with  other  drains  is  ad- 
missible to  determine  whether  they  are  of  sufiicient  capacity,  whei» 
imobstructed,  to  carry  off  the  waters  caused  by  unusual  storms;  as 
the  city  would  not  be  liable,  even  if  such  drains  were  not  in  proper 
repair,  if  the  fall  and  unobstructed  capacity  thereof  would  not  be  suf- 
ficient to  prevent  overflow  at  such  times.® 

Fletcher  v.  Rylands,  There  is  an  element  of  this  question  which 
may  impose  a  liability  on  the  mimicipality  even  in  case  of  extraor- 
dinary floods.  In  constructing  a  drainage  sysfem  the  niunicipality'has 
created  a  condition  for  its  own  advantage  which  may  inflict  serious 
injury  upon  private  property  in  case  circujnstanccs  combine  in  a  way 
necessary  to  effect  that  result.  The  construction  of  a  conduit  to  carry 
water,  which  in  times  of  heavy  rains  may  become  an  uncontrollable 
torrent,  is  a  proceeding  which  involves  consequences  so  serious  that 
due  consideration  of  tliem  should  be  required  before  the  plan  is 
adopted ;  and  no  plan  should  be  chosen,  the  inevitable  effect  of  whicli 
will  be,  in  such  times,  to  cast  the  contents  of  the  sewer  on  to  private 
property  to  its  injury.  In  Dixon  v.  Meivopoliian  Bd.  of  Work^  tin- 
attempt  was  made  to  apply  to  the  collection  of  water  in  sewers  tin* 

extraordinary,    storm.     Jtidd    v.   Hart-  the  city  is  liable.    Brash  v.  8t,  Loiiix, 

ford,  72  Conn.  350.  77  Am.  St.  Rep.  312,  161  Mo.  433,  61  S.  W.  808. 

44  Atl.  510.  •Savannah  v.  Cleary,  67  Ga.  153. 

Where  the  bursting  of  a  defective  sew-  Woldtcater  v.   Tucker,  36  Mich.  474. 

er  was  caused  by  an  unusual  rainfall,  24  Am.  Rep.  601. 

and  would  have  occurred  had  not  the  'Denver  v.  CapeUi,  4  Colo.  25,  34  Am. 

sewer  been  defective,  the  city  is  not  lia-  Rep.  62. 

ble  for  injuries  to  adjacent  property;  'L.  R.  7  Q.  B.  Div.  418,  60  L,  J.  Q.  B. 

but  if  the  defects  therein  and  the  un-  N.  S.  772,  45  L.  T.  N.  S.  312,  30  Week. 

usual  rainfall  were   concurring  causes.  Rep.  S3,  46  J.  P.  4. 
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]»riTioipal  of  Flclrhcr  v.  Rylands,^^  to  the  effect  tliat  one  who  brings 
a  dangerous  substance  upon  his  property  must  care  for  it  The  court 
held  that,  by  reason  of  the  public  character  of  the  defendant,  it  was 
not  liable  for  the  injuries  inflicted  by  its  sewage  system,  but  the  court 
5>aid  that,  had  it  not  been  for  such  exemption  from  liability,  the  prin- 
ciple of  Fletcher  \\  Rylands  would  have  controlled,  and  the  defendant 
would  have  been  liable  for  injuries  to  a  wharf  and  barge  moored 
therct4>,  caused  by  the  defendant  opening  the  gates  of  the  sewer  during 
an  unusual  but  not  unprecedented  stonn  at  a  point  where  the  sewer 
emptied  into  the  water  course  on  which  the  wharf  was  located.  But 
supposing  that,  instead  of  its  merely  collecting  the  water  into  its 
<]rain8,  it  had  gone  further  and  made  their  outlets  in  such  a  place  that 
in  times  of  extraordinary  rains  they  must  of  necessity  have  cast  water 
on  to  private  property  to  its  injury.  In  Ruck  v.  Williams^^  the  court 
held  tliat  improvement  commissioners  were  liable  for  negligently  con- 
>tructing  a  sewer  where,  during  an  extraordinary  flood,  water  was 
thrown  upon  defendant's  premises.  It  would  seem  that  true  princi- 
ple would  hold  the  municipality  liable  in  case  the  plan  of  its  improve- 
ment was  such  that  the  injury  was  inevitable  from  a  flood,  even 
tbongh  the  flood  was  such  as  there  was  no  reason  to  anticipate.  Floods 
of  such  character  may  occur  and  the  municipality  should  not  be  per- 
mitted n^ligently  to  adopt  a  plan  which  will  inflict  injury  in  case  of 
flood  which  could  not  have  occurred  except  for  its  act. 

S83.  Hotice  of  defect. — Before  a  municipal  corporation  can  be  held 
liable  for  failure  to  remedy  a  defect  in  its  sewer  system  it  must  have 
notice  of  the  existence  of  the  defect,  unless  it  was  due  to  its  own  negli- 
gence*, or  it  was  negligent  in  failing  to  discover  the  defect  by  making 
proper  inspection.*     But  the  municipality  may  be  chargeable  without 

**  L.  R.  1  Exch.  265«  36  L.  J.  Kxch.  N.    remained  so  for  ten  days  after  special 

S-  IM.  12  Jur.  X.  S.  603,  14  Week.  Rep.    notice  given  to  the  mayor  or  city  engi- 

790,  4  Hurlst.  k  C.  263,  14  U  T.  N.  ».   neer,  does  not  apply  to  a  case  where  the 

523.  damage  resulted  from  causing  water  to 

"  3  Hurli*t.  ft  N.  30S,  27  L.  J.  Exch.   flood  the   property  of  the   pTaintifT  by 

X.  8.  357.  reaaon  of  the  erection  of  embankments 

*Porher  v.   Txiredo,  9  Tex.  Civ.  App.   by   the   city   raising  the  grade   of  the 

224,  28  8.  \V.  1048;  McCarthy  v.  8yra-   street  without  providing  sufficient  wa- 

cuae,     46    X.     Y.    194;    Ft.    Wayne   v.   terways  and  by  causing  the  flow  from 

Coomhs.   107   Ind.  75,  57  Am.  Rep.  82,   a  sewer  to  be  forced  upon  the  land  by 

7  N.  B.  743;  Rotce  v.  Portsmouth,  56  N.   the  flood.     Dallas  ▼.  Young   (Tex.  Civ. 

H.  291,  22  Am.  Rep.  464;  Kranz  v.  Bal-    App.)  28  S.  VV.  1036. 

iimore,  64  Md.  491,  2  Atl.  908.  In  an  action  against  a  city  for  negli- 

Tlie  prorisioD  of  a  city  charter  that  gently  closing  up  the  manhole  of  a  sew- 

ao  aetion  shall  be  sustained  in  any  case   er  so  as  to  allow  surface  water  to  over- 

in  vhich  it  might  be  liable  for  damages    flow  upon  the  property  of  the  plaintiff 

eaii4«d  from  streets,  culverts,  or  sewers   to  his  damage,  the  city  is  not  in  a  con- 

beJD^  oot  of   repair,  from  gross  negli-    dition  to  invoke  the  right  of  notice  of 

p>n4v>  of  tbe  city,  unless  the  same  hare   the  condition  of  the  sewer  and  the  in- 
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notice  in  case  the  defect  is  permitted  to  exist  a  suflScient  length  of 
time.^  There  is  no  liability  for  injury  caused  by  the  continned  es- 
cape of  water  from  a  hidden  source  if  the  defect  is  remedied  as  soon 
aa  it  is  known  that  it  is  the  cause  of  the  injury  complained  of.' 
Whether  the  city  would  bo  charged  with  constructive  notice  of  the  de- 
fect in  a  drain  pipe  by  reason  of  the  length  of  time  it  may  have  existed 
is  a  question  of  fact  for  the  jury,  dependent  on  the  circumstances  of 
the  case,  such  as  the  remote  or  exposed  locality  of  the  defect,  and  the 
like.* 

264.  Who  may  tue. — A  citizen  who  suffers  special  injury  from  the 
discharge  of  sewage  upon  his  premises  by  a  city  may  maintain  a  suit 
in  equity  to  abate  the  nuisance,  and  can  recover  such  damages  as  it  is 
shown  he  has  sustained  up  to  the  time  the  decree  is  rendered.^  Con- 
versely, one  whose  land  is  not  injured  by  the  construction  of  a  drain 
may  not  maintain  an  action  against  the  drainage  commissioners  to  en- 
join its  completion.^  A  corporation  having  the  exclusive  possession, 
care,  and  charge  of  a  raceway  leading  from  a  dam  to  the  mills  of  its 
stockholders  and  others,  and  whose  duty  it  is  to  keep  the  same  in  re- 
pair at  the  expense  of  the  corporation,  although  it  does  not  own  the 
same,  can  maintain  an  action  against  the  city  to  recover  the  expense 
of  removing  dirt,  gravel,  and  refuse  therefrom,  deposited  therein  from 
a  sewer  which  was  so  fjonstructed  by  such  city  as  to  make  the  raceway 
its  outlet.'  Damages  for  the  depreciation  in  value  of  land  caused  by 
the  wrongful  and  negligent  construction  by  a  mimicipal  corporation 

jury,  where  it  appears  that  the  manhole  where  the  sewer  had  two  months  previ- 
was  stopped  up  by  the  servants  of  the  ously  caved  in,  and  had  not  been  re- 
city,  whose  attention  was  called  to  it.  paired,  as  in  such  a  case  the  city  is 
Dallas  V.  Cooper  (Tex.  Civ.  App.)  34  S.  guilty  of  "ordinary"  and  not  '-grosa" 
V^   321  negligence.     Dallas  v.  McAllister    (Tex. 

'Vanderalioe  v.  Philadelphia,  103  Pa.  Civ.  App.)  39  S.  W.  173. 

102.  ^Qahrylewitz  v.  Philadelphia,  9  Phi  la. 

The  law  will  charge  a  municipal  cor-  271. 

i>oration  with  notice  of  want  of  repair  *Parker  v.  Laredo,  9  Tex.  Civ.  App. 

of  a  sewer,  so  as  to  render  it  liable  for  221,  28  S.  W.   1048. 

injuries  to  land  caused  thereby,  where  it  ^Carmichael    ▼.    Texarkana,    94    Fed. 

allowed  it  so  to  remain  out  of  repair  for  561. 

two  years  prior  to  the  date  of  the  in-  One  on  whose  land  large  quantities 

jury.    Ft.   Wayne  v.  CoombSf  107  Ind,  of  noxious  matter  are  depositfxi  from  a 

76,  57  Am.  Rep.  82,  7  N.  E.  743.  sewer  emptying  into  a  creek,  in  addition 

The  provision  of  a  city  charter,  that  to  a  stench  affecting  the  community   in 

no  suit  for  damages  shall  be  sustained  general,   arising    from   the  use   of    the 

against  the  city  for  injuries  caused  from  creek   for   sewer   purposes,   is   specially 

streets,  sewers,  etc.,  being  out  of  repair  injured  thereby,  so  as  to  be  entitled  to 

from  the  "gross"  negligence  of  the  city,  maintain  an  action   for  the  abatement 

imless  the  same  have  remained  so  for  of    the    nuisance.      Lind    ▼.    San    Luis 

ten  days  after  special  notice  in  writing  Ohispo,  109  Cal.  340,  42  Pac.  437. 

given    to   Uie   mayor   or   city   engineer,  -Hioan  Creek  Ttop.  v.  Brown   (MicJi.) 

does  not  apply  to  a  caae  where  damage  9  Det.  L.  N.  52,  90  N.  W.  38. 

i»  caused  by  the  caving-in  of  a  sewer  ^Elgin  Hydraulic  Co,  r.  Elgin,  74  111. 

:ibout    20    feet    distant    from    a    plaoe  433. 
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tif  a  ditch  act»riie  to  the  owner  at  the  time  of  the  injury.'*  In  an  ac- 
tion against  a  municipal  corporation  for  injuries  to  an  owner's  land 
from  flooding  occasioned  by  the  negligent  and  improper  manner  in 
which  a  sewer  was  constructed,  such  owner  does  not  need  to  show  an 
actual  paper  title  in  himself  in  order  to  entitle  him  to  a  recovery, 
where  he  was  in  the  actual  possession  of  the  lot  at  the  time  of  tlie  in- 
jury complained  of,  and  had  been  for  many  years  prior  thereto.^  A 
cause  of  action  accruing  to  a  person  in  his  lifetime,  against  a  munici- 
pal corporation,  for  damages  to  his  property  from  the  construction  of 
a  ditch,  survives,  and  is  properly  continued  in  the  name  of  his  admin- 
istrator.* Several  o^Tiei-s  of  land  abutting  on  a  street  may  sue  jointly 
for  an  injunction  against  a  municipal  corporation  for  wrongfully  con- 
structing a  drain  in  the  street  from  which  they  will  all  suffer  injury 
by  overflow,  although  in  different  degree.^  A  mortgagee  may  main- 
tain an  action  for  the  protection  of  his  interests.*  Damages  recx)vered 
for  injuries  caused  to  a  house  by  the  defective  construction  of  a  street 
drain,  causing  water  to  be  diverted  into  the  cellar,  being  an  injury  to 
the  freehold,  must  be  treated  by  an  executor  as  principal,  and  not 


Who  is  liable. —  Not  only  the  municipal  corporation  but  the 
t>ffioer8  who  are  responsible  for  the  work,  and  the  contractor  actually 
engaged  in  its  performance,  are  liable  for  injuries  due  to  an  actual 
trespass  caused  by  it.'  And  in  case  the  trustees  of  a  turnpike  con- 
>troet  a  drain  which  overflows  the  land  of  a  private  owner,  he  need 
not  join  all  of  them  in  an  action  to  recover  damages,  but  may  proceed 
against  one.*  If,  however,  the  statute  provides  a  method  of  recover- 
ing the  damage,  a  highway  supervisor  will  not  be  personally  liable 
where  he  acted  in  the  regular  course  of  his  duties,  in  the  absence  of 

^Loganaport  v.  Wright,  25  Ind.  512.  *8eymour  v.  Cummhts,  119  Ind.  148,  5 

His  riglit  to  recover  is  not  affected  L.  R.  A.  126,  21  N.  E.  540. 

bj  a  sale  of  the  premises  after  the  com-       ^f^ulUvan  y.  Phillips,  110  Ind.  320,  11 

xueaeement  of  the  action  under  a  mort-  N.  E.  300. 

Z9fe  foreclosure.    Seymour  v.  Cummins,       *  Jersey  City  v.  Kieman,  60  N.  J.  L. 

119  lad.  148,  5  L.  R.  A.  126,  21  N.  E.  246,  13  Atl.  170;  Clapp  v.  Spokane,  53 

549.  Fed.  515. 

Am  alienee  of  property  damaged  by       'WiiseVs  Estate,  26  Pa.  Ck>.  Ct.  58. 

the  oToilowing  thereof  by  water  from       'The  mayor  and  common  council  of  a 


or  ditches  constructed  by  a  mu-  city  are  properly  joined  as  defendants 

nictp«I   corporation   in   such  a  manner  in  a  suit  to  enjoin  the  maintenance  of 

3M  mnild  naturally  turn  thereon  a  large  a  condition  of  the  sewers  which  amounts 

portion  of  the  water  diverted  from  the  to  a  nuisance  where  it  is  their  duty  to 

Mtrcet,   cannot   recover   therefor   if   the  abate  nuisances,  though  they  were  not 

former  owner  of  the  premises  authorized  responsible  for  the  construction  of  the 

its  comtmrtion.     Troy  t.  Coleman,  68  sewer  system.     Way  cross  v.  Houk,  113 

Aim.  570;   Union  Springt  ▼.  Jones,  58  Ga.  963,  39  S.  E.  577. 

Ala.  CM.  ^Sutton  v.   Clarke,    1   Marsh.  437,   6 

*P«oria  T.  Crawl,  28  lU.  App.  154.  Taunt.  29,  16  Revised  Rep.  563. 
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«^viclcuoe  showing  that  he  acted  improperly  or  in  bad  faith.^  Wiile 
injury  to  land  from  the  overflow  thereof  by  reason  of  the  neglect  of  a 
city  to  repair  broken  sewers  and  the  negligence  of  its  ofiicers  in  repair- 
ing them  results  from  one  cause,  yet  the  two  acts  producing  the  cau^c^ 
are  not  joint  so  as  to  make  the  city  and  its  officers  joint  tort  feasors,. 
liable  to  be  jointly  sued.**  Owners  of  real  property,  who  petition  the 
(!ity,  as  directed  by  statute,  for  the  construction  of  a  sewer,  and  agree 
to  use  it^  are  not  liable  jointly  with  the  city  for  damages  to  third  par- 
ticvs,  when  the  city  constructs  and  operates  the  sewer  so  unskilfully  and 
negligently  that  its  contents  are  poured  into  a  brook  of  pure  water^ 
which  afterwards  flows  by  the  premises  of  other  parties,  to  their  dam- 
age."* And,  as  a  general  rule,  the  persons  who  simply  make  the  use 
of  the  drain  which  was  intended  are  not  personally  liable  for  injurie-^ 
thereby  inflicted."  But  the  drain  must  be  used  in  the  manner  in- 
tended and  so  as  not  to  cause  needless  injury  to  other  persons,  so  that 


*Spitznogle  ▼.  Ward,  64  Ind.  30. 

*Butler  V.  Aahworth,  110  Cal.  614,  43 
Pac.  4,   386. 

^Cannichael  v.  TewarkanUf  116  Fed. 
845,  Amrming  94  Fed.  561. 

The  landouTiers  upon  whosp  petition 
drainage  procreedings  were  instituted  and 
a  judgment  of  a  court  of  competent 
jurisdiction  obtained,  eHtabli.sliing  a 
ditch  and  ordering  its  construction,  are 
not  liable  in  a  civil  action  for  damages 
for  injtiri<*8  reiroHnig  to  the  land  of  an- 
oUier  bv  its  overflow  from  the  ditch, 
upon  a  reversal  of  the  judgment  estab- 
lishing it  on  the  ground  of  error,  and  a 
dismissal  of  the  proceedings  upon  ap- 
peal, during  the  pendency  of  which  the 
ditch  was  constructed,  where  the  appeal 
was  taken  by  such  landowner  without  a 
stay  of  proceedings,  and  no  showing  is 
made  that  such  petitioners  have,  by 
means  of  the  erroneous  judgment,  re- 
ceived benefits  in  excess  of  the  amount 
paid  b}'  them  for  the  construction  of  the 
ditch  ei|ual  to  the  amount  of  such  owii- 
er's  damages,  or  that  such  damages 
inured  to  the  special  l>enefit  of  their 
j)roperty.  Thompson  v.  Ueasoner,  122 
Ind.  454,  7  L.  R.  A.  495,  24  X.  E.  223. 

•  Persons  who  independently  and  with- 
out co-operation  or  concert  of  action 
^urn  surface  water  into  a  drain  and 
cause  injury  to  property  through  which 
the  drain  flows  cannot  be  jointly  liable 
as  joint  tortfeasors,  ^ofi^c  v.  Post  el, 
109  Ky.  64,  51  L.  R.  A.  187,  58  S.  W. 
536. 

Where  a  nuisance  is  created  by  the 
action  of  several  persons  in  discharging 


the  sewage  from  their  premises  into  a 
drain  belonging  to  the  local  sani^z^'  au- 
thorities, ^Tiich  drain  is  inadequate,  the 
local  authorities,  being  bound  to  comply 
with  the  duty  imposed  upon  them  by  thV 
public  health  act  of  1875  requiring  them 
to  provide  sewers  for  effectually  drain- 
ing their  district,  cannot  proceed  against 
one  of  the  persons  discliarging  sewage 
into  such  drain  to  compel  the  abatement 
of  the  nuisance,  as  it  is  the  duty  of  the 
local  authority  to  provide  a  proper 
sewer.  Fordom  v.  Parsons  [1894]  2  Q. 
B.  780,  04  L.  J.  M.  C.  N.  S.  22,  10  Re- 
ports, 426,  71  L.  T.  N.  S.  428,  58  J.  P. 
765. 

A  canal  company  acting  pursuant  to 
statutory  authority  is  not  liable,  in  the 
absence  of  negligence  on  its  part,  for 
injuries  resulting  from  its  discharging 
the  water  of  its  canal  into  a  sewer 
through  which  it  would  hare  flowed  into 
a  river  except  for  an  obstruction  in  the 
sewer,  of  which  it  had  no  knowledge  at 
the  time.  Bouifhton  v.  Midland  0.  W. 
R.  Co,  It.  Rep.  >  C.  L.  169. 

Such  company  is  not  guilty  of  negli 
gence  in  not  discontinuing  its  discharge 
upon  discovei  ing  the  existence  of  the  ob- 
struction, where  to  do  so  would  neces- 
sitate suspending  traffic  on  the  canal. 
This  is  upon  the  ground  tlmt,  the  orig- 
inal discharge  of  the  water  having  been 
lawful,  it  did  not  become  unlawful  by 
reason  of  the  knowledge  of  its  conse- 
quences.   Ibid, 

But,  under  a  statute  authorizing  local 
authorities  to  compel  abatement  of  a 
nuisance  by  one  by  whose  act  or  tuf- 
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a  peraon  discharging  noxious  matter  into  the  sewer  will  be  liable  and 
<*annot  escape  liability  on  the  ground  that  the  municipality  might  have 
prerented  the  nuisance  by  properly  flushing  and  trapping  the  sewer."^ 
2M.  Wlien  action  miut  be  brought. — The  action  must  be  brought 
u-ithin  the  time  limited  by  the  statute;^  but  the  time  does  not  begin  to 
run  until  the  injury  is  actually  done.*  The  construction  of  the  drain 
maj  of  itself  be  a  wrongful  act«  and  in  such  case  the  right  of  action  ac- 
crues when  the  act  is  done,  and  the  time  begins  to  run  then.  If,  how- 
ever, the  injury  is  done  by  the  use  made  of  the  sewer,  the  cause  of 
action  does  not  arise  until  such  use  of  it  is  made  as  to  cause  an  injury. 
If  the  wrongful  act  is  a  continuing  nuisance  a  right  of  action  accrues 
at  each  injury ;  and  one  action  will  not  be  barred  by  the  fact  that  an 
:iction  for  a  former  injury  is  barred.*  If  the  injury  is  caused  by  the 
«ibstru€tion  of  the  improvement  itself,  which  is  a  permanent  one,  ihe 
i-ntire  cause  of  action  arises  at  that  time  and  the  statute  of  limitations 
l>rgins  to  run  then.*  The  statute  providing  that  actions  to  recover 
for  injuries  sustained  by  the  failure  of  a  municipal  corporation  to 


ff-ranee  Uie  nninance  Arisen,  one  of  sev- 
rrai  persons  diMhar^in^  Hewii^  into  a 
<Iraiit,  fnnu  which  it  Howk  into  an  open 
-^-wer  creating  a  nuisance,  may  be  pro> 
•Tedcd  against,  where  the  Bewa^  di«- 
t'harKed  by  him  is  of  ittself  Hufficient  to 
••reaie  a  nuisance:  although  it  was  said 
Uy  the  eourt  that  such  a  person  could 
f>T«ihably  not  have  been  proceeded 
airsinst  where  hi^  contribution  was  not 
«afl»cicnt  in  itself  to  create  a  nuisance, 
though  the  aggregate  amounted  to  one. 
Hrowm  ▼.  BusseU,  L.  R.  3  Q.  B.  251. 

W.  Heim9  Chemical  Co,  v.  8t,  Helens, 
U  B.  1  Exch.  Div.  106,  45  L.  J.  M.  C. 
S,  8.  150,  34  L.  T.  N.  S.  397. 

'A  daim  for  damages  for  the  wrong- 
ful cutting  of  a  drainage  canal  is  un- 
der the  Louisiana  Civil  Ck>de  barred  in 
two  years  from  the  time  of  the  occu- 
jmtion  of  the  land.  Jefferson  dc  L,  P.  R. 
Co,  V.  »ir  Orleann,  31  La.  Ann.  478. 

'LouiteiUe  v.  O'^alUiy,  21  Ky.  L.  Rep. 
H73.  53  8.  W.  287 :  tAmisville  v.  S orris, 
:*3  Ky.  L.  Rep.  1195,  64  8.  W.  958:  Kan- 
MOM  City  ▼.  King,  65  Kan.  64,  68  Pac. 
1093. 

A  eanae  of  action  for  injuries  sus- 
tained from  a  ptiblie  nuisance  created  by 
the  filling  up  of  a  stream  or  harbor 
basin  with  sewage  and  sand,  preventing 
the  free  access  of  ressels  to  a  private 
dodE.  and  emitting  a  noxious  odor« 
caused  by  the  MBcitruction  by  a  munici- 
pal eorpontion  of  a  system  of  sewers 
h^rng  tm  outlet  into  such  stream  and 


basin  near  the  dock,  accrues  from  the 
date  when  actual  damage  results,  and 
not  when  the  sewers  were  built.  Peck  v. 
Michigan  City,  149  Ind.  670,  49  N.  E. 
800;  Miller  v.  Keokuk  d  D,  M.  JB.  Co, 
63  Iowa,  680,  16  N.  VV.  667. 

Whether  conditions  which  caused  the 
overflow  of  property  were  produced  by 
a  city  within  fifteen  years  next  before 
the  institution  of  an  action  for  damages 
is  immaterial ;  it  is  only  material  to 
find  whether  such  conditions  were  pro- 
duced by  the  city,  and  whether  they 
existed  at  the  time  of,  and  were  the 
cause  of,  the  overflow,  and  whether  the 
overflow  occurred  within  the  five  years 
next  before  the  bringing  of  the  action. 
Finley  v.  WilUamshurgh,  24  Ky.  L.  Rep. 
1336,  71  S.  W.  502. 

*8mith  V.  Atlanta,  76  Ga.  110;  Reidy, 
Atlanta,  73  Ga.  523. 

^Atkinson  v.  Atlanta,  81  Ga.  625,  7  8. 
E.  692 :  Dallas  v.  Ross,  2  Tex.  App.  Civ. 
Case  (VVillson)  §  279.  p.  211. 

The  statute  of  limitations  begins  to 
run  against  an  action  to  recover  dam- 
ages for  the  insufficient  construction  of 
a  ditch  in  such  a  manner  that  the  flow 
cuts  the  earth  away  backward  up  the 
stream  by  an  adjoining  owner,  as  soon 
as  it  becomes  apparent  that  such  will 
be  the  result  of  the  action  of  the  wa- 
ter, although  his  land  is  not  yet  af- 
fected. Poxcers  v.  Council  Bluffs,  45 
Iowa,  652,  24  Am.  Rep.  792. 
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keep  in  repair  public  roads,  streets,  bridges,  and  highways  must  be 
brought  within  three  months  after  the  damages  have  been  sustained, 
does  not  apply  to  an  action  against  the  town  for  negligence  in  the  con- 
struction and  maintenance  of  drains  whereby  they  were  choked,  caus- 
ing sewage  matter  to  overflow  plaintiff's  premises.' 

267.  Form  of  action. —  AH  injuries  which  will  necessarily  accrue 
from  the  construction  of  the  improvement  must  be  recovered  in  the 
proceedings  for  the  acquisition  of  the  right  of  way.^  But  if  no  prop- 
erty of  the  complainant  is  taken,  so  that  he  is  not  a  necessary  party 
to  the  proceedings  to  acquire  a  right  of  way,  he  may  resort  to  the  oora- 
mon-law  action  to  recover  his  damages ;  and  if  irreparable  injury  i^ 
inflicted  on  him  and  he  has  no  adequate  remedy  at  law,  he  may  resort 
to  a  court  of  equity  to  enjoin  the  continuance  of  the  injury.* 

268.  Damages. —  If  there  is  a  taking  of  the  property  of  a  complain- 
ant he  is  entitled  to  recover  its  value ;  and,  in  case  injury  is  caused  to 
it,  he  is  entitled  to  full  compensation  for  the  injury.  If  the  statute 
prescribes  what  damages  shall  be  awarded  for  injuries,  it  must  be  fol- 
lowed.^ In  case  the  statute  is  silent  on  the  question  the  landowner  is 
entitled  to  full  compensation  for  the  injuries  inflicted  on  him,*  and 
the  only  question  is.  How  shall  such  compensation  be  ascertained  ?    In 


^Sullivan  v.  Barrie,  45  U.  C.  Q.  B.  12. 

'  If  the  statute^  in  giving  a  municipal 
corporation  power  to  improve  a  stream 
to  prevent  its  overflow,  provides  a  meth- 
od of  assessing  damages,  that  met)iod  is 
exclusive,  and  an  action  at  law  cannot 
be  maintained  for  the  injury.  Boston 
Belting  Co.  t.  Boston,  149  Mass.  44,  20 
N.  E.320. 

The  Massachusetts  drainage  laws  pro- 
vide no  remedy,  where,  for  the  purpose 
of  draining  certain  land,  a  ditch  is  dug 
which  throws  the  water  onto  lands  of 
persons  not  parties  to  the  proceeding. 
Day  V.  Hulhurt,  11  Met.  321. 

"The  fact  that,  after  the  passage  of 
an  act  for  the  drainage  of  a  marsh,  the 
stream  through  which  the  water  flows 
is  appropriated  for  canal  purposes,  the 
effect  of  which  is  that  in  case  the  marsh 
is  drained  away  from  the  stream  mill 
sites  along  its  course  will  be  injured, 
will  not  give  the  mill  o'wners  the  right 
to  injunction  ag-nnst  such  drainage, — 
especially  where  they  have  an  adequate 
remedy  at  law  to  ascertain  and  collect 
any  damage  for  injuries  sustained  by 
them.    French  v.  Kirkland,  1  Paige,  117. 

*Under  §  384  of  the  local  government 
act  of  1874,  the  owners  and  occupiers  of 
land  injured  by  the  construction  of  a 
ditch  or  drain  authorized  by  the  statute 


are  entitled  to  recover  compensation,  not 
only  for  past  damages,  but  for  all  future 
and  prospective  damages.  Colac  t.  8um- 
merfield  [1893]  A.  C.  187. 

A  statute  empowering  canal  commid- 
sioners  to  hear  and  determine  the  cUum 
of  a  certain  person  for  damages  buh- 
tained  by  the  appropriation  of  land  for 
the  deposit  of  shale  and  stone  taken 
from  a  river  in  the  prosecution  of  work 
for  draining  certain  marshes  for  private- 
benefit  will  not  give  them  authority  to 
include  damages  for  destruction  of  prop- 
erty by  fire  negligently  set  out  by  work- 
men engaged  in  prosecuting  the  work 
upon  property  of  the  claimant  not 
txiken.  People  ex  rel.  Wasson  v.  Schuy- 
ler, 69  N.  Y.  242. 

HI  asset!  gale  ▼.  Atlanta,  113  Chu  966. 
39  S.  E.  578. 

The  measure  of  damages  for  injuries 
to  lands  caused  by  reason  of  the  de- 
fective and  unskilful  construction  of  a 
ftewer,  so  that  in  times  of  unusual 
freshet,  storm  and  sewage  water  are 
discharged  through  the  owner's  private 
tributary  sewer  upon  his  lands,  is  the 
actual  damages  sustainecl  at  the  time  of 
the  commencement  of  the  action,  and 
for  continued  or  recurrent  injury  from 
the  same  cause  he  must  seek  relief  by 
successive  action.     Nashville  t.  Cowior^ 
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case  the  injury  is  permanent'  the  measure  of  damages  which  most 
nearly  works  justice  is  the  difference  in  the  value  of  the  property  be- 
fore and  after  the  improvement  was  made.^  In  determining  this 
<lifference  in  value  the  jury  may  consider  all  facta  which  tend  to  show 
a  diminished  value.  Therefore,  it  may  be  shown  that  a  well  was 
drained.^  When  the  injury  is  merely  temporary  the  damages  are  to 
be  arrived  at  by  the  best  method  practicable.  If  the  injury  is  exclii- 
aivdy  to  real  property  which  has  a  rental  value  the  most  accurate 
measure  of  damages  is  the  diminished  rental  value  during  the  contin- 
Tuuice  of  the  injury.^     If  the  conditions  are  such  that  there  has  been 


W  TeuL.  416,  7  L.  R.  A.  465,  12  S.  W. 
1027. 

A  city  wliich  maintains  a  sewer  which 
U  iiiadieqiiate  to  carry  off  the  surface 
vater  in  heavjr  rain  storms  is  liable 
where  neighboring  property  is  thereby 
flooiied  ao  tlint  the  water  enters  the  cel- 
lar and  slaclcs  a  quantity  of  lime,  which 
set  fire  to  the  building.  Martin  v. 
Braofclyit,  ^  App.  Div.  411,  52  X.  Y. 
Supp.  1066. 

A  property  owner,  injured  by  the  neg- 
ligence of  a  municipal  corporation  in 
coBstmcting  or  maintaining  a  sewer, 
■ay  recover  for  all  damages  directly 
eiined  thereby;  so  that  the  corporaUon 
is  linMe  for  rents  lobt  during  the  rea- 
mttble  time  occupied  by  the  contractor 
ID  pmnping  out  the  water  and  filling 
the  pit  with  earth  after  such  a  sewer 
hu  broken.  Vanderalice  v.  Philadel- 
pHo,  103  Pa.  102. 

If  a  eity,  upon  constructing  a  new 
fvwer,  walls  up  an  old  one  which  had 
been  in  use,  so  that  water  and  sewage 
are  Mi  back  upon  premises  connected 
with  ity  the  owner  is  entitled  to  recover 
for  tlie  injury  to  his  estate,  including 
loss  of  rents  and  reasonable  compensa- 
tion for  his  trouble  and  expense  in  re- 
speet  to  bia  property:  but  no  recover}' 
can  be  had  for  the  expense  of  connecting 
the  premises  with  the  new  sewer. 
O'Rriem  ▼.  Worcester,  172  Mass.  348,  52 
X.  S.  385. 

'Damages  to  land  are  properly  al- 
lowed on  the  theory  that  they  are  per- 
manent, where  a  city  sewer  is  con- 
stnieted  so  as  to  empty  into  a  stream 
of  water  flowing  through  the  land,  ren- 
dering it  unwholesome,  and  the  sewer 
was  eonstructed  with  the  intention  that 
fit  should  be  permanent,  and  lias  been  so 
treated  erer  since  its  construction.  Paris 
r.  Alimd,  17  Tex.  Civ.  App.  125,  43  S.  W. 

*Bumff€n9tock  v.  yishnabotna  Drainage 
Vol.  II.— Wateks,  74. 


Disi.  1C3  Mo.  108,  64  S.  W.  149;  Daggett 
V.  Cohoes,  27  N.  Y.  S.  R.  030.  7  N.  Y. 
Supp.  882:  Cumminga  v.  Toledo,  12 
Ohio  C.  C.  050. 

The  measure  of  damages  the  owner 
of  a  lot  is  entitled  to  recover  from  a 
municipal  corporation  by  reason  of  the 
negligent  construction  of  a  drain,  caus- 
ing portions  of  such  lot  to  fall  in  and 
be  washed  away,  is  the  diminished  value 
of  the  lot  caused  thereby ;  in  estimating 
which  the  jury  may  take  into  consid- 
eration the  expense  reasonably  incurred 
in  the  protection  of  the  property,  but 
not  so  as  to  charge  the  city  with  that 
which  would  restore  the  property  to  its 
former  condition  in  addition  to  the  di* 
minished  value  caused  by  the  original 
wrong.  The  annoyance  and  trouble 
caused  the  owner  in  reference  to  the 
wrong  are  not  an  element  of  damage  in 
such  a  case.  Mayaville  v.  Stanton,  12 
Ky.  L.  Rep.  586,   14  S.  W.  675. 

The  measure  of  damages  for  injmry  to 
a  lot  owner  by  the  settling  of  the  lot 
and  the  cracking  and  breaking  of  the 
walls  of  his  building  in  consequence 
thereof,  necessitating  their  rebuilding, 
resulting  from  the  bad  condition  or 
want  of  repair  of  a  sewer,  either  by 
reason  of  negligent  construction  or  fail- 
ure to  examine  and  inspect  it,  is  the 
difference  between  the  value  of  the  build- 
ing in  the  condition  in  which  it  was 
before  it  was  so  injured  and  its  value 
immediately  after  the  injury  happened, 
and  not  the  cost  of  repairs.  Toledo  v. 
Oraaser,  12  Ohio  C.  C.  520. 

•Bickford  v.  Hyde  Park,  173  Mass. 
552,  54  N.  £.  343. 

*Louiarille  v.  O'M alley,  21  Kv.  L.  Rep. 
873,  53  S.  W.  287;  Am  v.  kansaa,  4 
McCrary,  558,  14  Fed.  236;  E^faula  v. 
Simmona^  86  Ala.  515,  6  So.  47;  Fon- 
cannon  v.  Kirksrille,  88  Mo.  App.  27^. 

Where  it  appeurs  that  the  lands  of 
a    riparian  owner    have    bt»en    leir.Jrred 
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no  injury  to  rental  value,  or  if  there  are  injuries  in  addition  to  those 
caused  to  rental  value,  then  the  damages  are  to  be  arrived  at  by  deter^ 
mining,  so  far  as  possible,  the  actual  injury  doneJ  But  a  rule  cannot 
be  adopted  which  will  result  in  double  damages.  Therefore,  if  the 
recovery  is  for  permanent  injury,  the  damages  cannot  be  enhanced 
by  showing  special  injury  by  loss  of  grass,  loss  of  water,  the  expense 
of  digging  a  pool,  and  the  building  of  fences.^  So,  in  an  action 
against  a  municipal  corporation  to  recover  damages  to  an  owner's 
dwelling  house  and  premises  from  the  overflow  of  water  thereon, 
cauaed  by  an  insufficient  and  carelessly  constructed  sewer,  the  assess- 
ment of  damages  is  excessive  where  the  same  were  made  up  from  the 
loss  sustained  by  injury  to  his  realty,  garden  crops,  and  personal  prop- 
erty, such  as  household  goods,  etc,  and,  in  addition  thereto,  the  de- 
crease in  the  rental  value  of  the  premises  during  the  period  of  the 
flooding.^     One  who  purchases  the  premises  after  the  erection  of  the 


barren  and  unAt  for  human  habitation 
on  account  of  the  discharge  of  the  sewer 
outlet  of  a  city  into  a  stream  thereon, 
evidence  of  the  annual  value  and  net 
income  of  the  lands  before  the  discharge 
of  sewage  into  the  stream  is  admissible 
as  a  basis  for  arriving  at  the  rental 
value  (the  property  never  having  boen 
rented),  in  computing  temporary  dam- 
ages. Umacheid  v.  San  Antonio  (Tex. 
C»v.  App.V  69  8.  W.  496. 

^Plamtiif  in  a  suit  to  recover  for  a 
nuisance  caused  by  the  defendant  con- 
structing and  maintaining  a  sewer 
which  empties  into  a  street  near  plain- 
tiff's dwelling  house  is  not  limited  to 
the  damage  sustained  by  reason  of  de- 
preciation in  the  rental  value  of  the 
property,  but  is  entitled  to  recover  for 
the  inconvenience  and  discomfort  suf- 
fered, and  the  deprivation  of  the  com- 
fortable enjoyment  of  the  property  by 
himself  and  familv.  Randolf  v.  Bloom- 
^Id,  77  Iowa,  50,'41  N.  W.  562:  Cham- 
paign V.  Forrester,  29  111.  App.  117. 

The  measure  of  damages  for  injury 
to  the  house  and  furniture  of  an  own- 
er from  backwater  from  a  sewer  is  the 
actual  damages  the  movable  goods  suf- 
fered from  the  water,  and  such  a  sum 
of  money  in  addition  as  shall  equal  the 
^^f^^S^^  diminution  of  the  rental  value 
of  the  house  to  the  date  of  bringing  the 
action,  less  taxef^,  repairs,  insurance, 
and  rebate  of  interest.  Harrigan  v.  Wil- 
mington, 8  Houst.  (Del.)  140,  12  Atl. 
779. 

Tlie  measure  of  damages  for  injuries 
to  land  by  the  discharge  of  sewage  there- 


on from  the  terminal  of  a  sewer,  where 
it  does  not  appear  that  the  owner  and 
his  family  have  suffered  any  consid- 
erable annoyance,  and  the  work  at  the 
time  of  the  trial  had  been  so  changed 
that  it  was  no  longer  a  nuisance,  is  the 
damage  actually  sustained  during  ita 
continuance,  the  amount  of  which 
should  be  proved  with  reasonable  cer- 
tainty, and  should  not  include  any  puni- 
tive damages,  where  the  sewer  waa  con- 
structed in  good  faith,  of  good  material, 
and  in  a  skilful  manner;  and  should 
not  be  based  upon  the  loss  of  profits 
that  might  have  been  realized  on  sales 
of  land  that  might  otherwise  have  hmok 
made.  Jacksonville  v.  Lambert,  62  ill. 
519. 

In  an  action  by  an  individual  against 
a  municipal  corporation  for  injuries 
sustained  by  being  deprived  of  the  com- 
fortable use  and  enjoyment  of  his  home 
by  the  noxious  odors  arising  from  a 
sewer,  where  the  same  is  discharged  into 
an  open  ravine  near  his  premises  and  al- 
lowed to  stand  in  pools,  there  is  no 
legally  established  rule  as  to  the  quan- 
tity of  damages  to  be  awarded,  but  it 
is  the  peculiar  province  of  the  jury,  un- 
der appropriate  instructions,  to  deride 
such  cases;  and  the  law  does  not  recog- 
nize in  the  court  the  power  to  subf«ti- 
tute  its  own  judgment  for  that  of  the 
jury,  fjiich field  v.  Whitenacky  78  111. 
App.  364. 

•Paris  V.  Allred,  17  Tex.  Civ.  App.  125, 
43  S.  W.  62. 

'Indianapolis  v.  ffuffer,  30  Ind.  235. 
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stmcinre  which  causes  the  injury  can  recover  for  only  such  injury  as 
is  received  after  he  acquires  title.*®  In  case  of  injury  to  property,  no 
damage  can  be  recovered  for  injury  to  property  rights,  except  those 
which  accrue  to  the  complainant;  and  therefore  a  township  can  re- 
cover only  the  cost  of  repairing  and  restoring  its  roads  which  are 
washed  away,  although  a  considerable  portion  of  its  area  is  flooded 
and  damaged  by  the  negligent  construction  of  an  artificial  drain.*  ^ 

268a.  For  injuries  to  health. — In  case  the  drain  is  maintained  in 
.'5uoh  a  condition  as  to  cause  injury  to  health,  that  fact  may  form  an 
element  of  recovery  against  the  municipality.*  Therefore,  a  city 
which  drains  sewage  into  a  sewer  not  intended  or  suitable  for  such 
purpose,  whereby  it  is  discharged  into  the  cellar  of  a  property  owner, 
is  liable  for  the  sickness  and  death  of  a  child  caused  thereby.^ 

268b.  Pot  injury  to  business. —  Damages  for  injuries  caused  by  the 
negligent  construction  or  maintenance  of  a  sewer  may  include  a  re- 
covery for  injuries  thereby  caused  to  the  complainant's  business.* 
Thus,  where,  previous  to  the  construction  by  the  city  of  a  sewer,  plain- 
tiff's premises,  used  for  a  lumber  yard,  were  safe  from  overflow,  and 
by  the  terms  of  its  contract  with  the  plaintiff,  the  city  agreed  so  to 
-instruct  such  sewer  as  to  prevent  all  overflows  to  plaintiff's  lands 
caused  by  such  sewer,  the  damage  to  the  lumber  causexl  by  an  overflow, 
and  the  expense  of  labor  and  machinery  in  pumping  out  water, 
ther^y  diminishing  the  damage  to  the  lumber,  are  proper  elements  of 
damage.*  One  whose  cellar  is  flooded  with  water  in  consequence  of 
the  negligence  of  the  city  may  recover  such  damages  as  he  has  sus- 
tained which  are  the  natural  and  probable  consequences  of  the  flood- 
ing including  the  injury  to  goods  and  loss  of  the  use  of  the  cellar ;  but 

"•r/fiion  Bprinffs  v,  Janes^,  58  Ala.  654.  injury  to  the  pro|)erty,  and  does  not  in- 

'^Komhra  Ttrp.  v.   Chatham   Twp.  21  dude  the  injury  by  sickness  or  death, 

Ckn.  8.  C.  305,  Rerersing  18  Ont.  App.  nor  by  loss  of  time,  increase  of  family 

Rpp.  252.  expenses,  nor  by  doctor's  bills  and  inodi- 

*AtUn  ▼.  Boston^   159  Mass.  324,  38  cines  resulting  from  the  sickness.     Will- 

Am.  St.  Rep.  423,  34  N.  E.  519;  Paris  v.  iams  v.  Greenville,  130  N.  C.  93,  67  L.  R. 

4ar«rf.  17  Tex.  Civ.  App.  125,  43  S.  W.  A.  207,  80  Am.  St.  Rep.  860,  40  S.  B. 

C2.  977. 

Jjom  of  tiiDC  from  sickness  caused  by  'Hughes  v.  Avhw-n,  21  App.  Div.  311, 

flie  wrongful  emptying  of  a  sewer  near  47  N.  Y.  Rupp.  235. 

a    firirmte  residence  may  be  considered  ^ Allen   v.   Bonton,    159   Mass.   324,  34 

in  esUmatiiig  the  damages  to  be  awarded  Am.  St.  Rep.  423,  34  N.  E.  519. 

for  the  injury.    JA>ughran  v.  Des  Moines,  The    damafrrs    for    interruption    of   a 

T2  lowm,  382.  34  N.  W.  172.  business   by   flood   water   from  a   sower 

B«t  in  North  Carolina  it  is  held  that  cannot   be   limited   to   the   mere   rental 

the  liability  of  a  municipality  to  dam-  value  of  the  property  during  the  time 

ajrea  for  permitting  a  drainage  ditch  to  the   business   is    idle.      Terre   Haute   v. 

become  obstnirted  and  filled  with  filth  Hudnui,  112  In<!.  542.  13  N.  E.  686. 

-mwmA  offal  HO  that  the  water  flows  onto  ^S'nithvHUe  v.  Sutherland^  QATann.  Zod, 

adjoining  land  and   causes   sickness  in  29  S.  W.  228. 
family  of  its  owner  is  limited  to  the 
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no  damages  can  be  recovc»re<l  for  injury  to  goods  afterwards,  which 
coidd  have  been  avoided  by  taking  proper  measures  or  precautions.' 
The  OMner  of  goods  damaged  by  tlie  backing  of  water  in  a  drain  due 
to  the  negligent  repair  thereof  by  municipal  authorities  who  had  cut 
the  drain  may  recover,  in  addition  to  the  damage  to  the  goods,  any  ex- 
pense incurred  in  the  preservation  of  the  property  from  further  injury 
by  the  water.* 

XIIT.  Rkpair  and  maintenance^:. 


269.  Duty  to  maintain  drain. —  Where  a  drain  has  once  been  legally 
laid  out  there  is  a  presumption  that,  if  necessary  at  all,  it  must  be  kept 
in  reasonable  order,  and  the  necessity  and  propriety  of  dieaning  it  out 
need  not  be  determined  by  commissioners  or  jurors.*  So  long  as  the 
municipality  undertakes  to  maintain  and  use  the  system  it  must  use 
reasonable  care  to  keep  it  in  such  a  reasonable  state  of  repair  that  it 
will  not  inflict  injury  on  individuals.^  The  duty  to  keep  sewers  in 
repair  involves  a  reasonable  degree  of  watchfulness  in  ascertaining 
their  condition  from  time  to  time.^  While  the  municipal  corporation 
is  not  an  insurer  of  the  condition  of  its  sewers,  it  is  bound  to  use  or- 
dinary care  and  skill  in  constructing  and  maintaining  them ;  and  this 
care  and  skill  require  it  to  take  notice  of  the  liability  of  timbers  to 
decay  from  time  to  time,  and  to  take  such  measures  as  ordinary  care 
and  skill  indicate  to  guard  against  the  sewer  becoming  unsafe  because 


*  Anderson  v.  Wilminffton,  8  Houst. 
(Del.)  516,  19  Atl.  509.' 

The  measure  of  damages  in  an  action 
against  a  municipal  corporation  for 
ffoods  injured  or  destroyed  by  the  back- 
ing of  water  in  a  drain  is  the  diminu- 
tion of  the  market  value  of  the  goods 
injured,  and  the  market  value  of  goods 
destroyed  at  the  time  of  their  destruc- 
tion. Macon  v.  Small,  108  Ga.  309,  34 
S.  E.  152. 

*Maeon  v.  Small  108  Ga.  309,  34  S. 
E.  152. 

^Barlcer  v.  Vcman  Tic  p.  «3  Mich.  516, 
30  N.  W,  175. 

'Chicago  v.  Schen,  165  111.  371,  56  Am. 
St.  Rep.  245,  46  N.  E.  244:  Roive  v. 
Portsmouth,  56  N.  H.  291,  22  Am.  Rep. 
464 ;  Burnett  v.  New  York,  .36  App.  Div. 
458,  66  N.  Y.  Supp.  893;  Fuchs  v.  8t. 
fjouis,  133  Mo.  168.  34  L.  R.  A.  118,  31 
S.  W.  115,  34  S.  VV.  r>08:  Denver  v.  Ca- 
pelli,  4  Colo.  25,  34  Am.  Rep.  62;  Frost- 
hurg  V.  Dufty,  70  Md.  47,  16  Atl.  642. 

When  a  municipal  corporation  has 
evidently  taken  char«?e  of  the  drainnpe 


of  certain  lots,  it  is  liable  for  damagea 
resulting  from  failure  to  maintain  ita 
works  in  repair.  Fitzgerald  v.  Ottawa, 
22  Ont.  App.  Rep.  297. 

A  municipal  corporation  is  bound  to 
keep  a  sewer  constructed  by  it,  in  the 
public  streets  within  the  corporate  lim- 
its and  exclusively  under  its  control,  in 
repair,  and  one  outside  the  corporate 
limits,  permitted  to  connect  with  the 
sewer,  can  compel  it  to  abate  a  nuisance 
by  making  needed  repairs  thereon.  Kan- 
kakee V.  Illinois  Eastern  Hospital^  66 
III.  App.  112. 

The  owners  and  occupiers  of  housci^ 
and  lots  in  the  nei;vhlK>rhood,  h&vhig 
been  charged  with  the  expense  of  the 
sewers,  acquire  a  right  to  the  common 
use  of  them,  and  a  corresponding  duty 
devolves  upon  the  corporation  to  keep 
them  in  proper  condition  and  repair. 
New  York  v.  Furze,  3  Hill,  612. 

'McCarthy  v.  Syracuse,  46  N.  Y.  194: 
Fleming  v.  Manchester,  44  L.  T.  N.  S. 
517,   45   J.    P.   423. 

When    a    municipal    corporation    eaa 
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of  the  decay  of  timbers  used  in  its  construction/  A  municipality  is 
liable  for  damages  to  land  and  a  building  thereon,  although  below  the 
level  of  the  street,  flooded  during  a  rainy  season  in  which  there  was  an 
unusual  and  extraordinary  fall  of  water  which  could  not  be  carried 
off  because  of  its  failure  to  keep  in  repair  a  sewer  which  received  the 
water  of  a  natural  stream,  with  the  flow  of  which  the  grading  of  a 
street  had  interfered,  and  surface  water  accustomed  to  flow  into  the 
bed  thereof,  where  the  sewer  was  of  sufficient  capacity  to  have  carried 
off  all  the  water  that  fell  had  it  been  in  proper  repair.^  When  a  state, 
for  its  own  purposes,  replaces  a  municipal  sewer,  leaving  openings  for 
connections  from  private  property,  it  must  use  reasonable  care  in  the 
management  of  the  sewer  so  that  injury  shall  not  result  to  private  in- 
dividuals.* Officers  who  attempt  to  make  repairs  without  authority 
are  personally  liable  for  injuries  caused  by  them.^ 

The  New  York  act  of  1862  exempted  the  city  of  Brooklyn  from  lia- 
bility for  injuries  caused  by  the  negligence  of  its  officers  in  permitting 
a  aewer  to  become  out  of  repair  so  Uiat  private  premises  were  flooded. 
The  court  defends  this  statute  upon  the  gi'ound  that  the  officers  are 
not  appointed  by  the  municipality,  but  elected  by  the  people.®  It  is, 
doubtless,  within  the  power  of  the  legislature  to  exempt  a  municipal 
^►rporation  from  all  liability  unless  the  provisions  of  the  Constitution 
are  violated,  and  the  individual  has  no  ground  of  complaint ;  but  the 
mere  fact  that  the  officers  are  elected  rather  than  appointed  cannot  be 
regarded  as  having  any  bearing  upon  the  question.  When  one  mu- 
nicipal corporation  is  incorporated  into  another  the  title  to  the  sewers 
ren.ains  unchanged,  and  the  right  to  control,  regulate,  and  maintain 
them  i«  vested  exclusively  in  the  corporation  which  erected  them 
within  its  limits.^  In  altering  a  drainage  ditch,  on  application  to  the 
freeholders  the  same  notice  must  be  given  to  the  landowners  as  is  re- 
qttired  for  laying  it  out  originally ;  and  an  applicant  requesting  such 
change  cannot  have  damages  assessed  to  him  therefor.  In  all  other 
respects  the  statute  must  be  strictly  pursued.^®     The  statute  may  im- 

liavc  noUoe  of  an  obstruction  in  no  oth-  It  has  been  held  that  for  violation  of 
cr  W9J,  it  mast  inspect  its  sewers  from  a  statute '  making  it  the  duty  of  the 
time  to  time,  and  is  liable  for  damage  officers  to  make  all  needed  repairs,  the 
reralting  from  its  neglect  so  to  do.  DUt-  guilty  individuals  may  be  indicted  and 
triet  of  Columbia  v.  Oray,  6  App.  D.  C.  punished;  but  there  is  no  civil  remedy 
314.  against  them  on  behalf  of  persons  in- 

•  Ft,  Wayne  v.  Coombs,  107  Ind.  76,   jured  by  the  default.     Wilson  ▼.  New 
57  Am.  Rep.  82,  7  N.  E.  743.  York,  1  Denio,  595,  43  Am.  Dec.  719. 

*ifpangler  v.  San  Francisco,  84  Cal.  12,       *Oray  v.  Brooklyn,  50  Barb.  366. 
18  Am.  St.  Rep.  158,  23  Pac.  1091.  ^Bloomfield  v.   Glen  Ridge,  66  N.  J. 

•Bailou  T.  State,  111  N.  Y.  496,  18  N.   Eq.  505,  37  Atl.  63,  Overruling  54  N. 
K.  «27.  J.  Eq.  276,  33  Atl.  925,  928. 

^Bmtler  r.  Ashvcorlh,  10*2  Cal.  663,  36       ^^Statr.    Scattergood,    Prosecutor,    y. 
Fae  922.  Lord,  2i\  N.  J.  L.  140. 
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pose  upon  the  municipality  the  duty  of  maintaining  and  repairing 
sewei's  constructed  by  private  individuals,  if  they  are  not  exclusi^iely 
for  their  own  benefit,^  ^ 

Barry  v.  Lowell: — An  example  of  the  length  to  which  the  Massa- 
chusetts court  has  gone  in  its  endeavor  to  shield  the  municipal  corpo- 
ration from  liability  is  afforded  by  Barry  v.  Lowell ;^^  and  the  fine  dis- 
tinctions to  which  the  court  resorts  for  that  purpose  are  well  illustrated 
by  comparing  that  decision  with  others  from  the  same  court  In 
Child  V.  Boston^^  a  plan  was  adopted  for  the  drainage  of  a  section  of 
Boston,  a  portion  of  which  was  below  high  tide.  The  plan  contem- 
plated an  emptying  of  the  sewers  at  low  tide,  with  a  provision  for  an 
emergency  outlet  in  case  of  storms  during  high  tide.  The  right  and 
duty  to  provide  the  drainage  were  conferred  by  statute,  which  was 
duly  accepted.  After  plaintiff  had  connected  his  premises  with  the 
sewer,  the  emergency  outlet  became  stopped  up,  and  his  property  was 
injured  in  consequence.  The  court  held  that  a  municipal  corporation 
is  liable  for  permitting  a  sewer  to  become  a  nuisance  to  the  estates  of 
persons  whose  private  drains  enter  into  it,  if  the  nuisance  does  not 
result  from  the  original  plan  of  construction,  or  could  be  avoided  by 
keeping  it  in  proper  condition.  The  charge  of  sewers  and  drains  is 
not  an  obligation  imposed  upon  the  city  by  legislative  authority  exclu- 
sively for  public  purposes  and  without  its  corporate  assent.  It  was 
voluntarily  assumed  by  the  acceptance  of  the  act  conferring  the  power. 
In  Bairy  v.  Lowell  the  catch-basin  of  a  sewer,  with  which  plaintiff's 
property  was  not  connected,  became  stopped  up,  and  storm  water 
flowed  onto  plaintiff's  property.  The  court  held  that  no  action  lies 
against  a  city  for  failure  to  keep  a  public  sewer  and  cesspool  in  repair, 
whereby  waste  water  accumulates  and  flows  into  the  cellar  of  a  neigh- 
boring house  which  is  not  connected  by  a  drain  with  the  sewer.  This 
is  put  upon  the  ground  that  no  action  lies  against  a  municipal  corpora- 
tion at  common  law  for  negligence,  and  no  action  has  been  given  by 
statute.  It  was  the  duty  of  the  adjoining  landowner  to  protect  his 
property  from  such  flooding  as  best  he  could.     The  court  distinguishes 

"A    drain   constructed   by  the  owner  for  his  own  profit  within  the  meanini;;  of 

of  a  quarry  for  the  purpose  of  carrying  the  public  health  act  of  1875,  providing 

off  surface  water  coming  onto  his  land  that  all  sewers  shall  vest  in  and  be  un- 

18  not  one  constructed  by  the  owner  for  der  the  control  of  the  local  authorities 

his  own  profit  within  the  meanins:  of  a  except  sewers  mnde  by  any  person  for 

statute  vesting  in  the  local  authority  all  his  own  profit.    Ferrand  v.  Jfallaa  Land 

sewers  except  those  made  by  a  person  d  Bldg.  Co.  [1893]  2  Q.  B.  135.  62  L.  J. 

for  his  o>vn  profit.     iSykes  v.  Sawerby  Q.  B.  N.  S.  479,  4  Reports.  430,  69  I*. 

[1899]  1  Q.  B.  979.  T.  N.  S.  8,  41  Week.  Rep.  580,  57  J.  P. 

A  sewer  made  by  a  landowner  for  the  692. 

sole  purpose  of  draining  houses  ovvTied  "  8  Allen,  127,  85  Am.  Df»c.  600. 

by  him,  on  his  own  land,  is  not  made  ^4  Allen,  41,  81  Am.  Dec.  680. 
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the  Child  Case  upon  the  ground  that  in  it  the  city  ordinance  required 
all  the  particular  drains  from  private  estates  to  be  entered  into  the 
ooiumon  drains  of  the  city,  and  to  be  laid  and  constructed  under  the 
direction  of  the  board  of  aldermen.  The  owner  of  a  private  estate 
had,  therefore,  in  such  case,  no  means  of  protecting  it  against  the  ac- 
cumulation of  water  by  the  fall  of  rain,  or  by  the  melting  of  snow,  if 
the  city  suffered  its  a.mmon  sewer  to  be  out  of  repair  or  negligently 
stopped  up  and  obstnicted.  As  the  city  assumed  to  regulate  the 
whole  subject,  and  compelled  individuals  to  conform  to  and  comply 
with  its  ordinances,  it  results  by  necessary  implication  that  it  mado 
itself  liable  for  whatever  mischief  or  injuries  necessarily  result  from 
any  negligence  or  omission  of  duty  on  its  part  But  in  the  Barry  Case 
the  city  never  required  plaintiff  to  drain  water  from  his  land,  or  con- 
nc'ct  with  the  common  sewer,  but  left  him  to  manage  his  estate  as  he 
i^hoold  think  most  for  his  own  interest  or  advantage.  In  Allen  v. 
Boston}^  however,  it  was  held  that  the  fact  that  premises  injured  by 
lenkage  from  a  street  sewer  are  not  connected  with  the  sewer  will  not 
prevent  a  recovery  for  the  injuries  thereby  caused  if  it  was  negligently 
constructed  or  maintained.  Therefore,  we  have  the  court  deciding 
that  if  the  municipality  requires  a  private  citizen  to  connect  his  prop- 
erty with  the  sewer  it  is  liable  for  injuries  caused  by  permitting  it  to 
btx-ome  out  of  repair ;  but  if  it  does  not  do  so,  it  is  not  liable  for  in- 
juries  caused  by  water  flowing  over  the  surface,  but  is  liable  if  the 
water  percolates  through  the  groimd.  The  Barry  decision  violates 
many  of  the  principles  and  maxims  of  the  law  with  reference  to  sur- 
face water,  unless  it  can  be  regarded  as  merely  a  case  of  temporarj' 
rlf  gg:ing,  and  it  is  doubtful  if  it  would  be  recognized  as  authority  out- 
fide  of  Massachusetts,  except  in  states  whose  law  is  derived  from  that 
iource, 

270.  Duty  to  keep  unobstructed. — 'One  element  in  the  maintenance 
of  a  drain  in  an  effective  condition  is  that  it  be  kept  free  from  obstruc- 
tions. Therefore,  it  is  the  duty  of  the  authorities  in  charge  of  a 
drain  to  see  that  it  does  not  become  so  far  obstructed  that  it  will  not 
perform  the  service  for  which  it  is  constructed.^    A  city  is  liable  to  a 

••  159  Mam.  324,  34  N.  E.  519.  A  municipal  corporation  is  liable  for 

*Bate8  T.  Westborough,  151  Mans.  174,  injury  caused  by  its  neplipjently  permit- 
7  L.  R.  A.  156,  23  N.  E,  1070;  McCarthy  tinpr  a  sewer  to  be  filled  with  dirt  and 
▼.  fiyracuse^  46  N.  Y.  194;  Evers  v.  rubbish  and  back  the  water  through 
Long  fsUmd  City,  78  Hun,  242,  28  N.  Y.  laterals  into  adjoining  cellars.  Barton 
Supp.  825;  Boehm  v.  Bethlehem,  4  Pa.  v.  Syracuse,  36  N.  Y.  54,  Affirming  37 
Fuper.  Ct.  385;  Savannah  v.  Cleary,  67    Barb.  292. 

Oa.  153:  Hefinkm  ▼.  Wilmington  (Del.)  When  a  city  is  liable  for  certain  dam- 
27  Atl.  830,  1  liarv.  (Del.)  122,  40  Atl.  ages  arising  from  the  stopping  up  or 
749«  lack  of  repair  of  &  sewer,  the  capacity 
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property  owner  for  permitting  a  sewer  to  become  so  obstructed  as  to- 
cause  his  premises  to  become  overflowed,  if  the  obstruction  or  ihade- 
qua(iy  of  the  sewer  was  known,  or  could  have  been  inferred,  from  thfr 
f re<iuent  recurrence  of  overflows  and  of  the  use  of  a  boat  on  the  street* 
As  seen  in  the  preceding  section,  it  is  the  duty  of  the  municipality  to 
exercise  some  vigilance  to  see  that  its  drains  do  not  become  ob- 
structed.' The  mimieipality  will  be  charged  with  notice  which  has 
been  obtained  by  its  oflicers.*  But  if  it  has  not  been  negligent  in  re- 
gard to  the  obtaining  of  notice,  it  will  not  be  liable  for  injuries  caused 
by  obstructions  until  it  has  received  notice  of  them,  and  had  an  oppor- 
tunity to  remove  them.^  The  municipality  will  be  charged  with  no- 
tice of  obstructions  placed  in  the  sewer  by  workmen  under  charge  of 
its  own  oflicers.**  Even  though  the  duty  of  constructing  or  altering  a 
sewer  be  a  governmental  one,  relieving  the  municipality  from  liability 
for  negligence  in  its  performance,  the  duty  of  removing  an  obstruction 
left  in  tlie  sewer  is  ministerial,  and  the  municipality  negligently  per- 
mitting it  to  remain  is  liable  for  an  injury  resulting  from  it^  causing 
tho  water  to  back  up  and  flood  the  adjacent  property."  The  ovwcflaw 
of  water  from  the  sewer  at  times  when  there  is  no  storm  or  other  un- 
usual condition  is  evidence  of  negligence  on  the  part  of  the  municipal- 
ity.* The  municipality  is  not  liable  for  the  wash  of  sand  or  dirt  from 
a  higher  to  a  lower  level  in  such  a  way  as  to  clog  the  sewer,  unless  it 
permits  the  clogged  condition  to  continue  after  having  notice  of  it  or 
being  charged  with  notice  by  lapse  of  time.®     The  property  owner 

of  the  Bever  is  immateria].     Markle  ▼.  the  exercise  of  reasonable  care.     Ham- 

Berwick,  142  Pa.  S4,  21  Atl.  794.  mond  v.  8t,  Pancras,  L.  R.  9  G.  P.  316, 

'Louisville  v.  Oimpeel,  22  Ky.  L.  Rep.  43  L.  J.  C.  P.  N.  S.  157,  30  L.  T.  N.  8. 

1110,  69  8.  W.  1096.  296,  22  Week.  Rep.  826. 

It  is  sufficient  notice  to  a  municipality  'Kiesel  v.  Ogden  City,  8  Utah,  237,  30 

of  the  obstructed  condition  of  a  sewer  Pac  758. 

where  the  superintendent  of  streets  and  ^Judd  v.  Hartford,  72  Conn.  350,  77 

the  mayor  are  informed  that  a  certain  Am.  St.  Rep.  312,  44  Atl.  510. 

cellar  is  flooded  with  water  and  sewage.  *Talcott  v.   A'eir  York,  58  App.   Dir. 

Daggett  v.  Cohoes,  27  N.  Y.  S.  R.  630,  514,  69  N.  Y.  Supp.  360. 

7  N.  Y.  Supp.  882.  When  a  municipal  corporation  negli- 

•  It  is  the  duty  of  a  city  to  inspect  its  gently    permits    its    sewer    to    become 

sewers  as  often  as  may  be  necessary  to  clogged    so    that    the    water    it    should 

ascertain  obstructions;  but  it  need  oidy  drain  runs  through  a  sidewalk  grating 

act  in  this  regard  as  would  a  person  of  into  one  cellar  and  thence  into  another, 

ordinary  care.    Daggett  v.  Cohoea,  27  N.  it  is  liable  for  damage  done  to  the  lat- 

Y.  S.  R.  630,  7  X.  Y.  Supp.  882.  ter,  the  owners  not  having  contributed 

^Harper  v.  Miltmukee,  30  Wis.  365.  to  their  injury.     Hcroggie  ▼.  QuelpK  36 

*Bannagan  v.  District  of  Columbia,  2  U.  C.  Q.  B.  534. 

Mackey,  285;  fifcfcrei 6<?r  V.  A'^ciD  I'orfc,  11  *Beach    v.    Scranton,    5    Lack.    Legal 

Misc.  551.  32  N.  Y.  Supp.  744.  News,  25. 

A  local  board  charged  with  the  duty  8o,  a  municipal  corporation  is  not 
of  cleansing  sewers  is  not  liable  for  in-  liable  for  injuries  caused  by  the  over- 
juries  resulting  from  an  obstruction  flow  of  a  sewer  on  account  of  its  ob- 
which  was  unknown  to  it,  and  which  struction  by  sand  washed  in  from  the 
could  not  hove  become  known  to  it  by  street   during   a    heavy    shower,    where 
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may  be  estopped  from  claiming  damages  if  he  knew  of  the  clogged 
condition  of  the  sewer  and  took  no  stops  to  have  it  remedied.*'^  And 
he  may  also  be  prevented  from  recovering  in  case  the  injury  was 
caused  in  part  by  his  own  improper  use  of  the  drain.*  ^  Persons  do- 
ing the  work  may  be  individually  liable  for  injuries  caused  by  the  ob- 
struction of  the  drain.**  The  municipality  will  be  liable  for  injuries 
caused  by  its  attempting  to  keep  its  sewers  clean.  *^  Mandamus  will 
not  lie  to  compel  a  township  trustee  to  remove  obstructions  from  a 
drain,  where  the  provisions  of  the  statute  making  it  his  duty  to  repair 
and  remove  obstructions  from  ditches  or  drains  theretofore  obstructed 
arc  unconstitutional  and  void.**  A  sewerage  company  having  en- 
tered into  an  agreement  with  a  local  board  whereby  it  leased  the  sew- 
<  rage  works  of  the  town,  covenanting  to  keep  the  works  in  proper 
«»rder  to  admit  the  free  flow  of  the  sewage,  will  be  restrained  from  per- 
mitting the  sewage  to  remain  in  the  sewers  or  drains,  and  from  pre- 
venting its  free  flow.*°  Damages  may  be  recovered  for  injury  from 
a  sewer  being  out  of  repair,  although  at  some  periods  during  the  time 
ppfcWWJ  to  tHe  sewer  was  not  out  of  repair.**  The  duty  to  keep  the 
<] rains  miobstnicted  extends  to  the  removal  of  obstructions  from  a 
catch-basin ;  but  the  city  will  not  be  liable  for  damages  caused  by  the 
Temporary  clogging  of  a  catch-basin  which  is  not  negligently  con- 
structed, and  which  is  occasioned  by  a  sudden  overflow  of  water,  if  it 
did  not  have  sufficient  notice  of  the  clogging  to  enable  it  to  remedy 
the  diflSculty.*^ 
871.  The  making  of  rcpain. —  Jurisdiction   to   make   repairs   to   a 

there  te  no  proof  of  any  prior  obetmc-  **Tyler  v.  State,  83  Ind.  563. 

tioD,  or  of  any  defect  in  the  construe-  ^Nuneaton    Local    Board   v.    Qeneral 

UoB  of  the  sewer.    Smith  r.  New  York,  Sewage  Co.  lu  R.  20  £q.  127,  44  L.  J. 

M  K.  Y.  ^5,  23  Am.  Rep.  53,  Affirming  Ch.  K.  S.  561. 

4  Hun,  637.  ^ohen  v.  Bellenoi,  1  Va.  8.  G.  Rep. 

**Park^  T.  Laredo,  9  Tei.  Civ.  App.  82,  32  S.  E.  455. 

221,  28  S.  W.  1048.  "Knostman    d    P.    Furniture    Co.    r. 

"Mtieon  V.  Small,  108  6a.  309,  34  S.  Davenport,  99  Iowa,  589,  68  N.  W.  887. 

K.  152.  A  municipal  corporation  wiH  not  be 

^Bmtler  v.  Atkwortk,  102  Cat.  663,  36  enjoined    from    maintaining    a    grating 

Pke.  922.  over  the  inlet  from  a  street  to  a  seWer, 

*  Where  a  eity  in  the  performance  of  although  the  effect  of  it  is,  in  time  of 

its  doty  to  keep  a  stream,  used  as  an  storms,  by  reason  of  becoming  filled  with 

open  sewer,  free  from  dirt  and  refuse,  sticks  and  leaves,  to  cause  the  overflow  of 

dqg  *  ditch  down  to  the  center  of  the  water  onto  adjoining  property,  and  aJ- 

brd  of  the  stream  to  a  dam,  and  cut  a  though  some  better  device  might  have 

V'-«liaped  section  out  of  the  dam,  it  is  been  adopted;  where  the  effect  of  leav- 

m  qoestion  for  the  jnry,  in  an  action  of  ing  the  grating  off  would  be  to  leave  an 

trespass    to    recover    damage    for    in-  open    hole   which    would   endanger   the 

jnriea,  whether  such  acta  on  the  part  of  safety  of  the  public.    Paine  v.  Delhi,  1 16 

the  city  were  not  the  poximate  cause  N.  Y.  224,  5  L  R.  A.  797,  22  N.  E.  405. 
of  the  snlMcquent  washing  away  of  the 
dam  by  an  masual  flood.    Skaughnessjf 
r.  PUUbnrg.  20.  Pa.  Super.  Ct.  609. 
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drain  does  not  authorize  the  construction  of  a  new  one  or  the  niaterial 
alteration  of  the  plan  upon  which  the  old  one  was  constructed.' 
Even  where  a  local  authority  accepts  a  sewer,  although  it  has  no  out- 
fall and  is  incapable  of  being  used  as  a  sewer,  it  cannot  compel  the 
frontagers  to  construct  a  new  sewer ;  neither  can  it,  upon  their  failure 
to  do  so,  construct  a  sewer  itself,  and  charge  the  expense  to  the  front- 
agers.^ But  a  drain  commissioner  has  jurisdiction,  under  a  petition 
for  the  location  and  assessment  of  a  drain,  to  clean  out  an  old  drain 
or  a  water  course  whic^  is  part  of  the  new  drain  to  be  established,  and 
a  separate  proceeding  is  not  necessary  for  that  purpose.*  If  only  a 
portion  of  the  drain  has  been  completed,  it  may  be  put  in  repair.^ 
'J'he  plan  upon  which  the  repairs  shall  be  made  is  within  the  discretion 
of  the  officer  having  charge  of  it,*  and  the  courts  will  not  interfere 
with  his  acts.®  The  proceedings  may  be  instituted  by  petition  of  a 
person  interested  in  the  maintenance  of  the  ditchJ     And  the  entire 


^Deuyer  v.  Skonert,  I  Ohio  C.  C  73; 
Weaver  v.  Templin,  113  Ind.  298,  14  N. 
E.  600;  Fries  v.  Brter,  111  Ind.  65,  11 
N.  E.  958. 

A  county  surveyor  has  no  power  under 
a  statute  authorizingr  him  to  repair  pub- 
lic ditches  to  the  full  dimensions  as  re- 
Suired  in  the  original  specifications,  to 
epart  therefrom  and  construct  a  ditch 
wider  and  deeper  than  the  original  ditch 
was  constructed  or  to  complete  an  in- 
completed one  or  to  correct  what  he 
deems  to  be  faults  in  the  original  con- 
struction; nor  can  he  justify  his  acts, 
in  an  action  to  set  aside  the  assessment 
levied  therefor,  on  the  ground  that  part 
of  the  oriorinal  proceedings  were  void,  or 
eollaterally  attack  those  proceedings  by 
proof  thnt  those  who  constructed  the 
original  ditch  did  not  dig  it  as  deep  as 
the  specifications  requir^.  Romack  t. 
Eohhs  (Ind.)  32  N.  E.  307. 

*Horn8Cif  Local  Board  v.  Davis  [1893], 
1  Q.  B.  756,  62  L.  J.  Q.  B.  N.  S.  427,  68 
L.  T.  N.  S.  503,  57  J.  P.  612. 

*8trum  V.  Kelly,  120  Mich.  685,  79  N. 
W.  930. 

*Artman  v.  Wynkoop,  132  Ind.  17,  31 
N.  E.  468. 

A  county  surveyor  who  is  not  author- 
ized to  repair  a  public  ditch  until  "after 
the  construction  of  such  work"  will  not 
be  enjoined  from  repairing  such  a  ditch 
on  the  ground  that  the  same  had  never 
boon  constructed  according  to  the  origi- 
nal plans  and  specifications,  in  the  ab- 
sence of  an  averment  that  the  ditch  has 
never  been  accepted,  where  7  years  has 
elapsed    since    its    construction,    after 


which  lapse  of  time  it  will  be  presumed 
that  the  work  was  duly  accepted  as  re- 
quired by  law,  and  that  in  making  the 
repairs  the  surveyor  is  acting  within  his 
authority.  Bunnell  v.  Peet,  123  Ind. 
436,  24  N.  E.  146. 

*The  question  whether  a  county  sur 
veyor,  acting  within  the  scope  of  his  au- 
thority in  repairing  a  public  ditch, 
adopted  the  best  or  cheapest  plan  for  its 
performance  is  not  open  to  inquiry  on 
appeal  from  an  assessment  made  by  him 
for  the  cost  thereof ;  and,  in  the  absence 
of  statutory  provision  requiring  him  to 
advertise  for  bids,  he  may  hire  the  work 
done  by  the  day,  if  no  fraud  or  collusion 
intervenes.  Scott  v.  Stringley,  132  Ind. 
378,  31  N.  E.  953. 

•The  courts  have  no  power  to  enjoin 
a  county  surveyor  from  repairing  a  pub- 
lic ditch  by  cleaning  it  out  to  its  full 
dimensions,  where  he  was  served  by  an 
interested  landowner  with  the  statutory 
notice  to  make  such  repairs,  and  exer- 
cised the  discretion  committed  to  him 
by  the  law  by  determining  that  it  was 
his  duty  to  make  such  repairs,  in  the 
absence  of  a  showing  that  he  proposed 
to  exceed  his  authority  by  doing  some- 
thing beyond  the  mere  restoration  of  the 
ditch  to  its  original  dimensions.  Amoss 
V.  Lassell,  122  Ind.  36,  23  N.  E.  625. 

^The  land  of  a  single  owner  through 
which  is  constructed  a  ditch  proposed  to 
be  cleaned  and  widened  is  "adjacent" 
thereto  within  the  meaning  of  a  stat- 
ute requiring,  as  a  condition  precedent 
to  the  exercise  of  the  power  to  clean 
and  widen,  the  filing  of  a  petition  by 
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improvement  may  be  completed  under  one  proceeding.®  The  author- 
ity to  make  the  repairs  may  be  delegated  to  the  township  trustee.^ 
All  the  proceedings  necessary  for  the  original  opening  of  the  ditch  are 
not  necessary.**'  The  statutory  notice  must,  however,  be  given.** 
The  power  conferred  on  county  surveyors  by  a  statute  making  it  their 
duty  to  keep  public  ditches  in  repair,  to  certify  the  cost  of  such  re- 
pairs as  well  as  tlie  amount  of  his  own  per  diem  to  the  county  auditor, 
is  not  judicial,  but  merely  a  discretionary  power,  and  such  as  the  le-g- 
islatare  has  the  power  to  confer  upon  administrative  and  ministerial 
•officers.'*  The  validity  of  the  proceedings  cannot  be  attacked  by 
^•ertiorari.*' 

271a.  Duty  of  individual  to  repair.—  The  owner  of  a  private  drain 
is  under  no  obligation  to  keep  it  in  repair  for  the  benefit  of  the  mu- 
nicipality or  of  his  neighbors.*  But  when  a  x^^blic  drain  is  con- 
structed and  he  is  given  a  right  to  use  it,  the  duty  of  keeping  a  portion 
of  it  in  repair  which  adjoins  his  property  may  be  imposed  upon  him 
as  his  share  of  the  common  burden.^  Or  he  may  assume  the  duty  by 
contracL'     If  a  duty  is  imposed  upon  land  for  the  maintenance  of  a 


''one  or  more"  persons  owning  lands 
adjaaent  to  the  ditch  to  be  clean^.  Kent 
V.  Ferkitu,  36  Ohio  St.  639. 

*A  township  drain  constructed  as  one 
continiioiis  drain  by  the  joint  action  of 
tbe  township  commissioners  of  several 
townships  constitutes  one  drain ^  and  but 
a  aini^le  proceeding  is  necessary  for 
widen in|?  mnd  deepening  it.  Tinsman  v. 
Vonroe  County  Probate  Judge,  82  Mich. 
562,  441  N.  W.  780. 

*Weaver  v.  Templin,  113  Ind.  298,  14 
M.  R  600. 

"ytfovMfW  ▼.  Riddle,  84  Iowa,  147,  50 
X.  W.  886. 

The  law  contemplates,  in  providing  a 
drain,  that  it  will  need  to  be  kept  in  re- 
pair i«i  order  to  preserve  its  usefulness, 
and  does  not,  in  requiring  notice  to  ad- 
join in^r  owners  when  the  ditch  is  origi- 
nally opened,  demand  that  notice  of  its 
repair  or  reopening  shall  be  g^ven  in  the 
ttme  manner,  in  order  to  validate  an 
aaacufiment  for  such  repair.    IMd, 

A  statutory  provision  that  notice  of 
the  time  and  ploce  of  letting  contracts 
for  the  work  of  widening  or  extending  a 
dnin  be  served  upon  every  person  whose 
lines  are  affected  by  such  assessment 
does  oot  renuire  such  notice  to  be  given 
to  a  proceeding  to  clean  out  a  drnin. 
Ijonning  v.  Palmer,  117  Mich.  529,  76  N. 
W.  2. 

"A  dUktion  In  a  proceeding  to  widen 
a  diiA  need   not   be  in  the  exact  lan- 


guage of  the  statute,  where  it  contains 
the  substance  of  its  requirement  and  the 
party  upon  whom  it  is  served  is  not  mis- 
led. Wolpert  V.  yewcomh,  106  Mich. 
367,  64  N.  W.  326. 

One  properly  served  with  a  citation 
in  a  proceeding  to  widen  a  ditch  cannot 
raise  the  objection  of  a  defective  service 
upon  others  who  have  granted  the  right 
of  way  and  thereby  waived  all  irregu- 
larities.   Ibid. 

^*8tate  ex  rel,  French  v.  Johnson,  105 
Ind.  463,  5  N.  E.  653. 

^'Wolpert  V.  Newcomb,  106  Mich.  367, 
64  N.  W.  326. 

^Bangor  r.  Lansil,  51  Me.  621. 

•A  landowner  who  connects  his  prem- 
ises with  the  municipal  sewer,  and  whose 
duty  it  is  to  repair  the  same  if  the  city 
consents,  is  liable  for  any  nuisance 
caused  by  want  of  such  repair  if  the  mu- 
nicipality has  not  refused  to  allow  him 
to  repair.  Cohen  v.  Bellenot  (Va.)  32 
S.  E.  455. 

A  covenantee  for  the  use  of  a  pu>>lic 
drainage  canal  cannot  escape  from  his 
obligations  tliereundor,  because  of  the 
omission  of  tlie  other  parties  to  repair 
the  lower  portion  thereof,  since  his 
covenant  points  out  the  remedy  for  sucli 
misuser  of  their  franchise.  Nor  fleet  v. 
Cromwell,  70  N.  C.  634,  16  Am.  Rep. 
787. 

*Britten  t.  Dunning,  66  Mich.  158,  20 
N.  W.  883. 
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drain  which  passes  through  it,  the  charge  is  a  permanent  one  in  the 
nature  of  a  servitude.*  The  duty  prima  facie  rests  on  the  occupant 
of  the  property,  and  not  on  the  owner.**  Some  of  the  drainage  stat- 
utes  expressly  provide  for  allotting  to  the  landowner  the  portion  of 
the  drain  which  passes  tlirough  his  property,  to  keep  it  in  repair. 
The  duties  inqyosed  by  law  on  county  surveyors  to  reallot  county 
ditches  to  the  various  landowners  for  repair,  and  to  inspect  and  ac- 
cept completed  allotments,  although  requiring  the  exercise  of  judg- 
ment and  discretion,  do  not  impos^e  upon  that  officer  a  judicial  func- 
tion within  the  meaning  of  the  constitutional  prohibition  against  the 
imposing  of  judicial  functions  upon  ministerial  officers.^  The  no- 
tice required  by  statute  to  be  given  of  the  time  and  place  of  allotments 
must  be  givenJ  Biit  failure  to  serve  one  person  interested  does  not 
avoid  the  allotments  as  to  others  properly  served.®  Under  the  allot- 
ment the  landowner  cannot  be  required  to  enlarge  the  capacity  of  the 
drain  to  accommodate  an  additional  flow  of  water.®  But  the  allottee 
meiy  be  required  to  take  up  and,  relay  the  tiles  of  a  tile  drain  so  as  to 
be  level  with  the  grade*  line  established  by  the  original  specifications, 
to  correct  that  fault  in  the  original  construction,  where  by  reason  of 
such  fault  the  ditch  failed  to  answer  its  purpose  to  drain  all  the  land 
assessed  therefor,  although  the  ditch  was  accepted  as  completed  and 
according  to  the  specifications.*^  County  commissioners  as  conserva- 
tors of  the  public  health,  convenience,  and  general  welfare  have  power 
to  cause  a  ditch,  lawfully  established  but  in  part  imperfectly  con- 
structed on  a  line  other  than  the  prescribed  line,  by  the  o\^Tier  of  the 
land  on  which  that  part  was  located,  and  who  was  ordered  by  the  com- 
missioners to  construct  that  portion,  to  be  reconstructed  under  a  stat- 
ute authorizing  them  to  exercise  jurisdiction  and  cause  an  established 
ditch  to  be  cleaned  out,  and  to  cause  the  ditch  to  be  widened  and  deep- 
ened ;  and  such  owner,  having  neglected  to  perform  in  the  prescribed 

*McCann  v.  Hinchinhrooke  Ticp.  Rap.  An  assessment  on  land  for  the  cost  of 

Jud.  Quebec,  8  B.  R.  149.  repairing  the  owner  s  allotment  of  a  .pob- 

*Rus8€ll  V.  Shenton,   3   Q.   B.  449,   2  lie   ditch   is   invalid   and   unenforceable 

Oale  &  D.  573,  6  Jur.   1083,   11  L.  J.  where  no  notice  by  copy  of  the  making- 

Q.  B.  N.  S.  289.  of  the  allotment  was  served  upon   the 

*Ellis  V.  Steuben  County,  153  Ind.  91,  owner  as  required  by  law,  rendering  the 

64  N.  E.  382.  allotment  without  jurisdiction  and  sub- 

^Hendricks  County  v.  Trotter,  19  Ind.  ject    to    collateral    attack.      Beatty    v. 

App.  626.  49  N.  E.  976.  Pruden,  13  Ind.  App.  607,  41  N.  E.  961. 

But  the  allotment  of  a  portion  of  a  ^Hendricks  County  v.  Trotter,  19  Ind. 

ditch  to  a  landowner,  to  be  by  him  kept  App.  626,  49  N.  E.  976. 

in  repair,  is  valid  although  no  personal  *8harpe  v.  TJancock,  7  Mann.  &  G.  354, 

notice  was  given  him  of  the  time  and  8  Rcott  N.  R.  46,  13  L.  J.  C.  P.  N.  S.  138. 

place  to  hear  objections  thereto,  as  re-  ^Hlochron  v.  WhitCf   151  Ind.  435,  51 

quired  by  statute,  where  he  voluntarily  N.  E.  723. 
appeared  and   presented  his  objections. 

md. 
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manner  the  work  so  ordered  done  by  him  is  in  no  position  to  complain 
of  ita  proper  completion  by  another  under  the  orders  of  the  commis- 
sioners, and  the  charging  of  the  costs  upon  his  land.^^  In  case  the 
allottee  fails  to  perform  his  work,  it  may  be  taken  up  by  a  third  person 
and  the  cost  of  it  collected  from  the  allottee."  The  allottee  will  be  li- 
able for  the  injuries  caused  to  third  persons  by  failure  to  perform  his 
work  properly.^* 

W2.  Duty  as  to  sanitary  condition.—  The  maintenance  of  the  sewer 
in  proper  condition  involves  to  some  extent  its  sanitary  condition  and 
its  freedom  from  deleterious  odors  and  gases.  A  drainage  system  cer- 
tainly could  not  be  tolerated  which  should  gather  filth  and  permit  it 
to  fester  and  decompose,  spreading  sickness  and  death  through  the  at- 
mosphere.^ A  municipal  corporation  is  liable  for  the  special  dam- 
ages sustained  by  a  landowner  from  the  odors  arising  from  a  sewer  so 
oonstmcted  that  during  dry  weather,  when  but  little  water  is  flowing 
in  the  natural  creek  forming  the  outlet,  the  solid  matter  in  the  sewage 

'^OrwmflM  ▼.  MeClure,  30  Ohio  St.  216.   ment.    Fletcher  v.  White,  161  Ind.  401, 

"Zimvterman  ▼.  Sai?age,  145  Ind.  124,   51  N.  £.  4S2. 
44  N.  E.  252.  "  The  owner  of  land  across  which  a 

A  landowner  failing  to  repair  his  drain  passes  onto  adjoining  land  is  Ha- 
■kare  of  a  public  ditch  within  the  time  ble  if,  by  reason  of  the  poor  repair  of 
•pedScd  ia  a  statutory  notice  is  liable  the  portion  of  the  drain  which  crosses 
lor  a  tax  imposed  on  account  of  the  re-  his  premises,  any  of  the  sewage  escapes 
pairs  beiDg  made  by  the  trustee  of  the  and  flows  onto  the  adjoining  land,  even 
diteh,  although  the  trustee  agreed  that  though  he  did  not  know  of  the  existence 
the  landowner  might  complete  the  re-  of  the  drain,  it  beiog  his  duty  to  keep 
pairs  after  the  time  admitted  by  the  the  sewage,  which  he  was  himself  bound 
Boiice  bad  expired.  Davison  r.  Campbell,  to  receive,  from  passing  from  his  own 
28  lad.  App.  68S,  63  N.  £.  779.  premises    to    the    adjoining     premises 

A  personal  judgment  may  be  recovered  otherwise  than  through  the  drain. 
sgaiast  a  landowner  for  the  cost  of  re-  HumphrieM  v.  Cousins,  L.  R.  2  C.  P.  Div. 
painng  his  allotment  of  a  public  ditch,  239,  40  L.  J.  C.  P.  N.  S.  43S,  36  L.  T. 
uder  a  sUtute  which  provides  that  the  N.  S.  ISO,  25  Week.  Rep.  371. 
daim  when  placed  on  the  tax  duplicate  ^Lindsay  v.  Hherman  (Tex.  Civ.  App.) 
•hall   be  eollected   as  other   taxes,   and   36  S.  W.  1019. 

also  that,  independent  of  this  method  of  A  municipality  may  be  liable  to  one 
coUcciiony  the  amount  may  be  recovered  living  in  contiguity  to  a  defective  sewer 
ia  an  action  before  a  justice  of  the  that  it  has  negligently  permitted  to  be- 
peace  wbooe  jurisdiction  does  not  extend  come  a  nuisance,  for  illness  caused  by 
to  foreclosures.  Beatty  v.  Fruden,  13  sewer  gas,  although  there  is  no  direct 
lad.  App.  507,  41  N.  E.  961.  discharge  of  sewage  upon  the  lands  of 

A  landowner  to  whom  was  allotted  a  the  injured  party;  but  exemplary  dam- 
portion  of  a  piriilic  ditch  to  keep  in  re-  ages  are  not  recoverable.  Willett  v.  8t. 
pair,  and  who  stood  by  and  received  Albans,  60  Vt.  330,  38  Atl.  72. 
bneiit  from  the  repairs,  is  not  entitled  A  municipal  corporation  is  liable  for 
to  enjoin  the  collection  of  the  cost  of  negligence  if,  having  the  care  of  an  open 
aakiBg  such  repairs  upon  his  failure  so  sewer,  it  allows  refuse  and  impure  mat- 
to  do  because  the  trustee  of  the  wrong  ter  to  accumulate  in  the  stream  and 
toKSihip^  under  a  misapprehension  of  upon  its  banks,  obstructing  the  flowage 
)^  duty,  gave  him  notice  to  do  the  and  emitting  poisonous  odors,  to  the  in- 
work,  sfld  aftervt'f^rds,  upon  his  failure  jury  of  health  and  property.  Owens  v. 
(•  CMH^W/  tlfcrewicli*  repaired  the  allot-   Lancaster,  1U3  Pa.  436,  44  Atl.  559. 
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accumnlafcs  there,  and  does  not  flow  oflF.*  The  oonstniction  of  a 
wooden  sluice  to  carry  the  contenis  from  a  sewer  so  far  as  constructed, 
which,  according  to  the  plan,  is  to  be  a  main  or  trunk  sewer,  by  reason 
of  which  deadly  fumes  and  gases  are  emitted,  causing  a  nuisance  to 
adjoining  property,  is  not  a  mere  exercise  of  discretion  on  the  part  of 
ofiieials,  but  a  neglect  of  duty,  for  injury  arising  from  which  the  mu- 
nicipal corporation  will  be  liable;  nor  is  it  within  the  terms  of  a 
statute  providing  that  the  municipal  corporation  will  not  be  liable  for 
any  misfeasance,  upon  the  part  of  the  officers  of  the  city,  of  any  duty 
enjoined  upon  them  as  officers  of  government;  because  the  primary 
duty  to  keep  the  sewer  in  condition  is  imposed  upon  the  mimicipal 
corporation.^  But,  from  the  fact  that  it  cannot  be  absolutely  known 
what  is  the  source  of  a  particular  disease,  or  what  sanitary  precau- 
tions might  or  might  not  have  averted  it,  this  doctrine  cannot  be  car- 
ried too  far.  It  is  not  possible  to  throw  upon  the  municipality  liabil- 
ity for  illness  that  may  result  to  the  inhabitants  along  the  route  of  a 
sewer  merely  because  it  was  not  in  the  best  sanitary  condition.*  A 
statute  imposing  upon  a  district  board  the  duty  of  keeping  its  sewers 
80  as  not  to  create  a  nuisance  does  not  impose  an  absolute  duty,  but 
only  requires  them  to  use  reasonable  care  and  diligence ;  and  they  are 
not  liable  for  a  nuisance  created  by  the  sewer  by  the  emission  of  nox- 
ious odors  in  the  absence  of  negligence  on  their  part*     Indictment 

^Blcomingtan  r.  MurniUf  36  111.  App.  abutting  on  a  street  outside  the  corpo- 

647.  rate  limits,  from  noxious  smells  csauaed 

A  mimicipal  corporation  emptying  its  by  the  construction  by  the  municipality 

sewers  into  a  stream  is  liable  for  injury  of  an  open  drain  in  the  street,  through 

inflicted  by  its  negligently  allowing  of-  which  the  waters  of  a  stagnant   pond, 

fensive  and  injurious  odors  and  smells  city   sewage,   and   polluted   water    from 

to  issue  from  the  polluting  substances  woolen  mills  within  the  city  limits  are 

discharged.      Otrens    v.    Lancaster,    182  made  to  flow  iu  a  direction  other  than 

Pa.  267,  37  Atl.  8.3S.  the   natural    flow   or   from   interference 

A   municipal    corporation    cannot   ac-  with  the  use  of  the  highway,  in  the  ab- 

quire  a  prescriptive  right  to  discharge  sence  of  anything  to  show  that  the  ditch 

a  sewer   into  a  ravine  so  as  to  be  of  is  a  permanent  one,  or  that  it  is  to  be 

great  injury  to  a  property  owner  resid-  kept  open,  or  that  there  wks  a  lack  of 

ing  in  the  vicinity,  on  account  of  nox-  diligence,  skill,  or  care  in  its  construc- 

ious  odors.     Litchfield  v.  Whitenack,  78  tion.    Cummins  v.  Seymour,  79  Ind.  491, 

111.  App.  3C4.  41  Am.  Rep.  618. 

*Rardy  v.  Broollyn,  00  N.  Y.  435,  43  No    such    imminent    danger    aa    will 

Am.  Rep.  182.  justify  interference  by  injunction  with 

*A  city  is  not  liable  in  damages  for  the  construction  of  proposed  sewers  is 

disease  suffered  by  an  individual  in  con-  shown  by  the  fact  that  fecal  matter  may 

sequence  of  the  neglect  of  the  city  au-  possibly  settle  in  such  sewers,  and  that 

thorities  to  observe  proj)er  sanitary  pre-  the  gas  generated  therefrom  will  escape 

cautions  in  the  construction  or  mainte-  and   operate  as  a  nuisance,  because  of 

nance  of  a  sewer  system.    Hughes  v.  Au-  present  insufficiency  of  the  water  sup- 

lurn,  161  N.  Y.  06,  46  L.  R.  A.  636,  55  ply  to  force  the  sewage  through  there. 

N.  E.  389.  Johnson  v.  Avondale,  1  Ohio  C.  C.  229. 

So,  a  municipal  corporation  is  not  lia-  *Bateman     v.     Poplar     Dht.     Vd.    of 

ble  for  injuries  to  an  owner's  premises  Works,  L.  R.  37  Ch.  Div.  272,  57  L.  J« 
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will  lie  against  the  coimcilmen  of  a  municipal  corporation  for  a  nui- 
sance existing  by  reason  of  the  filthy  condition  of  a  sewer,  when  the 
power  to  abate  nuisances  vested  exclusively  in  them.® 

Fiichs  V.  8t.  Louis: — A  very  interesting  case  arose  in  Missouri  in- 
volving the  duty  of  the  city  with  respect  to  gases  in  the  sewer.     A 
fire  had  caused  some  petroleum  to  flow  into  the  sewer,  and  high  water 
in  the  river  into  which  the  sewer  emptied  prevented  its  escape.     The 
weather  was  warm,  end  gas  formed,  which  exploded  causing  injury, 
for  which  the  suit  was  brought     On  the  first  hearing  the  supreme 
<x)urt  held  that  the  fact  of  the  explosion  of  a  sewer  is  itself  evidence 
•»f  n^Iigence  in  its  care;*^  that  the  facts  that  a  city  makes  no  attempt 
To  remove  the  covers  to  the  vents,  manholes,  or  inlets  to  a  public  sewer, 
«»r  to  free  the  outlet  of  such  vsewer,  blocked  by  high  water,  for  four 
<lays  after  a  large  quantity  of  inflammable  oil  has  been  turned  into 
-uch  sewer  by  the  engineer  of  the  fire  department  of  the  city  while 
uttemptkig  to  extinguish  a  large  fire  attracting  general  public  atten- 
tion, and  that  the  sewer  runs  under  large  buildings  in  a  populous  part 
o{  the  city,  are  evidence  of  negligen(*e  on  the  part  of  the  city  in  its  care 
<jf  the  sewer;  and  that  a  jury  must  be  permitted  to  pass  upon  the 
question  of  due  care  by  a  municipal  corporation  which  in  midsummer 
turns  a  large  quantity  of  crude  petroleum  into  a  public  sewer,  the  nat- 
ural outlet  of  which  is  obstnicted,  and  leaves  it  four  days  without  tak- 
ing any  precaution  to  avoid  a  resulting  explosion.     But  when  the  case 
rrftched  the  court  the  second  time,  it  held  that  the  mere  fact  of  an  ex- 
plosion of  gases  in  a  sewer  is  not  sufficient  to  charge  the  municipality 
with  liability  for  the  injury  caused  thereby;®  that  the  explosion  of 
jrases  in  a  sc»wer,  to  the  injury  of  abutting  property  owners,  cannot 
n'ftsonably  lx»  anticipated  from  the  fact  of  the  escape  of  a  quantity  of 
crude  petroleum  into  it,  so  as  to  charge  the  municipality  with  negli- 
^nce  in   failing  to   provide  for  the   escape  of  the  gases  generated 
thereby;  that  a  city  is  not  bound  to  open  vents  and  manholes  loading 
to  its  aewers,  to  permit  the  escape  of  gases  which  are  generated  there- 
in, aa  a  means  of  avoiding  an  explosion,  although  it  may  have  notice 
that  a  quantity  of  crude  petroleum  has  found  its  way  into  the  sewer 

Ch.   N.  S.  679,  58  L.  T.  X.  S.  720,  36  dan  County  [1897]   2  Q.  B.  76,  66  L. 

W«*.  Rep.  601.  J.  Q.  B.  N.  S.  515,  76  L.  T.  N.  S.  691, 

Th«  pnblie  health  act  of  1891,  declar-  45  Week.  Rep.  620,  61  J.  P.  440. 
mg  fool  water  courses  or  drains  to  be  a       *(7om.  t.  Bredin,  165  Pa.  224,  30  Atl. 

■oiflaiiee  to  be  summarily   dealt  with,  921. 

does    not   applj    to    nuisances    arising       ^Fuchs  v.  8t.  Louis,  133  Mo.   168,  3-1 

from   defects  in  the  sewers  of  London,  L.  R.  A.  118,  31  8.  W.  115,  34  S.  W.  508. 
vhieh  are  Tested  in  the  county  council,       *Puch8  v.  8t.  Louis,  167  Mo.  620,  57 

but    applies  only   to   nuisances  arising  L.  R.  A.  136,  67  S.  W.  610. 
froBi  piifate  aouroea.     Fulham  v.  Lon* 
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as  a  result  of  a  fire  at  the  refinery ;  that  no  recovery  can  be  had  against 
a  city  for  injuries  caused  by  an  explosion  in  a  sewer,  which  is  alleged 
to  have  resulted  from  negligently  permitting  petroleum  to  be  turned 
into  it,  where  the  evidence  shows  that  the  explosion  might  have  re- 
sulted from  another  cause,  and  there  is  nothing  to  show  that  it  did  not 
do  so;  and  that,  under  an  allegation  of  negligence  on  the  part  of  a 
mimicipality  in  failing  to  prevent  the  formation  and  accumulation  of 
gases  in  a  sewer,  and  in  failing  to  open  the  vents  to  permit  their  es*- 
cape,  which  resulted  in  an  explosion,  evidence  is  not  admissible  that 
the  explosion  might  have  been  prevented  by  the  use  of  ventilating 
apparatus. 

k,73.  Duty  of  public  to  pay  for  repair.—  The  question  as  to  how  far 
the  cost  of  maintaining  a  drainage  system  must  be  a  public  charge  or 
may  be  assessed  upon  abutting  property  owners  depends  for  its  an- 
swer, to  some  extent,  upon  the  character  in  which  is  viewed  the  right 
to  require  the  abutting  property  owners  to  pay  for  the  drainage  in  the 
first  instance.     The  courts  which  adhere  to  the  benefit  theory  hold 
that  the  renewal  and  maintenance  of  drains  do  not  confer  sufficient 
benefit  on  abutting  o^Tiers  to  justify  charging  them  with  the  oost.' 
On  the  theory  that  the  drain  is  for  the  benefit  of  the  district  which 
constructed  it,  there  would,  however,  seem  to  be  no  difficulty  in  hold- 
ing that  the  district  was  equally  benefited  by  the  maintenance  of  the 
(itains  as  by  the  original  construction,  and  that  its  residents  should 
bear  the  burden  necessitated  thereby.     There  is  no  doubt  that  the  ex- 
pense of  maintaining  the  sewers  may  be  made  a  general  chargrv 
and  so  far  as  the  supervision  of  them  is  part  of  the  work  of  the  mu- 
nicipality it  should  be  made  so.*     The  statutory  duty  imposed  upon 
township  trustees  to  keep  drains  and  ditches  in  repair  and  free  from 
obstructions,  and   to  pay  for  the  same  out  of  tlie  general  township 
fnnds^  is  not  imconstitutional,  but  is  a  valid  and  effectual  provision, 
notwithstanding  a  further  provision  in  the  statute — ^that,  in  order  to 

*A  sewer,  having  been  constructed  at  benefit  is  conferred  thereby.     A   sewer 

the  expense  of  benefited  property  own-  onoe  constructed  gives  to  the  abutting 

ers,  and  having  become  a  part  of  the  property  owner  every  benefit  and  adv-an- 

geiieral    sewage    system,    confers    bene-  tage  tliat  a  sewer  gives  him   over   the 

fits  which  are  general,  and  the  expense  general  public     The  benefits  thereafter 

of  maintaining  it  must  be  provided  by  derived,  either  from  repairing  or  recon- 

general    taxation.      Expense    of    recon-  structing  the  same,  are  only  such  as  he 

struction    cannot   be    assessed    **by    the  enjoys  in  common  with  the  public.     Be 

frontage  rule."    Erie  v.  Russell,  148  Pa.  West  Third  Street  Sewer,  187  Pa.  565. 

384,  23  Atl.  1102.  41  Atl.  476;  Re  Williamsport  Setcers,  U 

Although  first  built  at  the  expense  of  Pa.  Co.  Ct.  670. 

the  municipality,  the  expense  of  recon-  *Sears  v.    Boston  Street    Camrs.    173 

strutting   a   sewer    cannot    be   assessed  Mass.  350,  53  N.  E.  876;  McChesney  v. 

upon  abutting  property,  as  no  special  Hyde  Park,  151  111.  634,  37  N.  E.  858. 
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reimburse  that  fund,  he  is  authorized  to  apportion  and  assess  the  cost 
therei>f  upon  the  lands  benefited — has  been  declared  unconstitutional 
and  void  because  no  provision  is  made  for  a  hearing  of  the  landown- 
ers affected.*  The  part  of  an  act  making  it  the  duty  of  county  sur- 
veyors to  keep  public  ditches  in  repair  at  public  expense,  which 
requires  the  issuing  of  warrants  upon  the  county  treasurer  for  the 
amount  of  such  repairs,  is  a  sufficient  appropriation  made  by  law 
within  the  meaning  of  the  constitutional  provision  prohibiting  the 
paying  out  of  money  from  the  county  treasury  except  in  pursuance  of 
an  appropriation  made  by  law.* 

274.  Assessment  of  abutting  property.— As  stated  in  the  preceding 
>ection,  some  of  the  courts  regard  the  maintenance  of  a  sewer  after  it 
has  been  completed,  as  a  public  charge  the  expense  of  which  cannot 
l)e  assessed  upon  the  abutting  property.  But  the  better  rule  is  that 
the  district  which  was  sufficiently  benefited  to  be  charged  with  the  cost 
«•£  construction  is  sufficiently  benefited  by  the  maintenance  so  that  a 
special  assessment  can  be  levied  for  that  purpose.  This  is,  of  course, 
rrue  where  the  old  sewer  has  become  so  insufficient  as  to  be  of  no  fur- 
ther use  and  must  be  replaced  by  a  new  one.^  There  is  no  constitu- 
tional objection  to  requiring  the  local  district  to  maintain  the  drainage 
-ysteiu.*  But  the  question  of  the  right  to  make  the  assessment  de- 
|iends  upon  statutory  authority.  The  state  may  make  the  mainte- 
nance a  public  charge,  or  it  may  place  the  burden  on  the  local  district 
If  the  attempt  is  made  to  make  a  special  assessment  for  the  cost,  au- 
thority for   such   proceedings   must   be  fovmd    in  the   statute.^     To 

^Frngerman  t.  Nohlesville  Ttcp.  90  Ind.  McChesney  v.  Hyde  Park,  151  III.  634, 
:KIS.  37  N.  E.  858. 

*iffaie  er  ret.  French  v.  Johnson^  105  'A  sewer  constructed  in  a  street  in 
Ind.  4S3,  5  N.  E.  553.  which  one  had  formerly  been  laid  is  a 

*Rt9te,  McKevitt,  Prosecutor^  v.  Ho-  "new  sewer,"  within  a  charter  provision 
Utten^  45  N.  J.  Lu  482.  authorizing    an    assessment    for    a    new 

'The  imposition  of  the  cost  of  main-  sewer  to  be  levied  upon  the  property 
tainiBfT  public  sewers  by  special  assess-  benefited  thereby,  where  the  second  sewor 
MMit  upon  property  owners  who  have  consists  of  a  new  and  larger  pipe,  which 
already  been  assemed  for  the  cost  of  is  laid  deeper,  and  not  in  the  same  place 
tlMir  eoostruction,  in  case  they  make  in  the  street.  Deniae  v.  Fairport,  11 
ase  of  them,  does  not  deprive  them  of  Misc.  199.  32  N.  Y.  Supp.  97. 
property  without  due  process  of  law,  but  A  municipality  empowered  to  asHcss 
the  question  is  one  of  public  policy  for  only  for  laying  main  sewers,  not  for 
the  lefislature,  since  they  receive  a  spec-  maintaining  or  repairing  them,  the 
%a\  bniefit  from  the  construction  of  the  property  served  or  benefited  thereby, 
mewer  in  the  privilege  of  discharging  cannot  levy  an  assessment  on  property 
their  private  tewers  into  it,  even  if  they  upon  the  line  of  a  sewer  built  by  pri- 
are  not  entitled  to  the  free  use  of  it.  Car-  vate  per»*ons  and  conveyed  to  it,  either 
m,m  \.  Brockton  Heicerage  Comrs.  182  U.  for  the  expense  of  relaying  it  at  a  difTcr- 
^.  398.  45  L.  ed.  1151.  21  Sup.  Ct.  Rep.  ent  grade  to  accommodate  an  extension, 
H60:  BripgM  r.  Union  Drainage  Dist.  No.  or  of  constructing  the  extension.  Boi/- 
/,  140  111.' 53.  2»  N.  E.  721;  Yeomatis  v.  den  v.  Braitlehoro,  65  Vt.  504,  27  Atl, 
Riddle,  M  Iowa,  147,  50  N.  W.  886}  164, 
Vol.  IL— Watbm,  76. 
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authorize  the  assessment,  however,  the  lands  upon  which  it  is  laid 
must  be  so  situated  as  to  receive  a  benefit  from  the  improvement,*  and 
therefore,  where  a  culvert  constructed  as  part  of  a  street  improvement 
at  the  expense  of  all  the  lot  owners  abutting  on  the  street  breaks  down, 
the  property  cannot  be  assessed  for  the  cost  of  a  new  one  to  replace  it 
merely  because  it  abuts  on  the  street,  if  it  does  not  abut  on  the  cul- 
vert* The  fact  that  it  was  not  assessed  for  the  construction  of  th^' 
drain  is  immaterial.®  The  assessment  cannot  be  actually  laid  with- 
out giving  the  taxpayer  notice  and  an  opportunity  to  be  heard  J  But 
any  notice  which  the  legislature  designates  is  sufficient,  provided  tho 
landowners  are  not  subjected  to  unreasonable  inconvenience  and  em 
barrassment®  In  making  the  assessment  lands  not  benefited  need  not 
be  assessed,  although   they  were  assessed  for  the  original   improvt- 

The  right  to  enforce  the  coUection  of  But  lands  in  an  incorporated  villaf^^ 

the  cost  of  repairs   of   a  pubUc  ditch  may  be  assessed  by  the  trustees  of   a 

against  lands,  under  the  law  existing  at  township  in  which  the  village  is  situ- 

the   time   a   contract   therefor  was  en-  ated,  for  the  cost  of  cleaning  and  widen 

tered  into  and  part  of  the  work  done,  ing   a   ditch   within   the   township    but 

is  not  lost  by  a  repeal  of  that  law,  by  outside  of  the  village  limits,  under   a 

virtue  of  a  general  law  providing  that  statute  authorizing  the  township  tniR- 

repealed  laws  shall  remain  in  force  for  tees  to  construct,  clean,  and  widen  "any 

the  purpose  of  sustaining  actions  to  en-  ditch,  drain,  or  water  course  within  such 

force  liabilities  incurred  thereunder,  and  township,"  and  impose  the  cost  on  ad- 

also  by  the  constitutional  provision  for-  jacent   lands,   when   the   lands,   though 

bidding  the  passage  of  any  law  impair-  within  the  village,  are  adjacent  to,  and 

ing  the  obligation  of  contracts.     Craw-  benefited  by,  tlie  ditcli.    Kent  v.  Perkins, 

ford  V.  Hedriok,  9  Ind.  App.  356,  36  N.  36  Ohio  St.  639. 

E.  771.  nVaiter8on  v.   Bradley^  43  Ohio    St. 

A  municipal  corporation  cannot  raise  456,  3  N.  £.  372. 

money  for  the  cost  of  operating  or  pay-  *Rf>undenhuah    v.    Mitchell,    154    Ind. 

ing  running  expenses  of  a  drainage  sys-  616,  57  N.  £.  510. 

tem  and  pumping  works  connected  there-  ^Campbell  v.  Dwiggins,  83  Ind.  473. 

with,    after    the    same    have   been    con-  ^Wearer  v.  Templin,  113  Ind.  298,  14 

structed,  by   special   assessment,  where  N.  E.  600;  Fries  v.  Brier,  111  Ind.  65. 

the  statute  under  which  the  same  was  11  N.  E.  9;>8. 

constructed  does  not  confer  that  power.  A  provision  in  a  drainage  law  author- 

The  words  "maintain"  and  "keep  in  re-  izing  county  9ur\'eyors  to  repair  public 

pair"  are  used  in  such  statute  synony-  ditches  and  assess  the  cost  thereof  upon 

mously,  and  do  not  authorize  the  levying  tlie  lands  adjudged  by  the  court  to  have 

of  money  by  special  assessment  for  other  been  benefited  by  the  original  construc- 

purposes  than  to  keep  such  system   in  tion  in  proportion  to  that  assessment  1:% 

repair.     McChesney  v.  Hyde  Park,   151  not    unconstitutional    as    a    taking    of 

111.  634,  37  N.  E.  858.  property  without  due  process  of  law,  be- 

^The  pommissioners  of  sewers  cannot  cause  no  notice  is  required  to  be  given 

assess    i     person    in    respect    to    drains  landowners  of  the  intention  to  make  r**- 

which    communicate   with   other   drains  pairs  or  assessments,  where  notice  of  the 

that  fall   into  the  great   sewer,   if  the  assessment,  after  it  is  made,  is  provided 

level  of  his  drains  is  so  much  above  the  for,  and  opportimity  is  given  to  appeal 

sewer  that  the  stopping  of  the  sewer  can-  therefrom  to  a  court  having  jurisdiction 

not  possibly  throw  back  the  water  so  as  to   determine  whether   the   amount   ex- 

to  injure  his  premises,  and  if  he  is  not,  pended    was    in    fact    for    repairs    and 

and  it  does  not  appear  that  he  is  likely  whether  the  repairs  were  made  in  good 

to  be,  benefited  by  the  work  done  upon  faith  and  according  to  law.    Johfiaon  ▼• 

the  sewer.    MasterB  v.  Scroggs,  3  Maule  Levoie,  115  Ind,  490,  18  N.  £.  7« 
&  S.  447. 
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inent*  And  an  assessment  is  not  invalid  because  another  tract 
through  which  the  ditch  runs  was  not  assessed,  where  the  statute  pro- 
\ndes  that  the  assessment  for  repairs  shall  be  levied  on  lands  assessed 
for  the  original  construction,  and  the  land  in  question  was  not  so  as- 
sessed. *•  Work  which  benefits  the  whole  district  cannot  be  assessed 
iigainst  the  abutting  property  only.**  A  township  trustee  is  not  es- 
topped from  making  an  assessment  on  lands  benefited  by  repairs  to  a 
public  ditch  because  eighteen  months  elapsed  from  the  completion  of 
the  work  to  the  making  of  the  assessment,  in  the  absence  of  any  stat- 
utory provisions  as  to  time,  where  the  cost  of  such  repairs  have  been 
paid  out  of  the  public  treasury  and  it  does  not  appear  that  the  work 
was  not  necessary  or  that  the  trustee  acted  in  bad  faith ;  and  the  rights 
of  parties  have  not  been  changed  or  those  of  third  parties  affected  by 
The  delay.**  The  question  to  be  reviewed  by  the  courts  may  be  lim- 
ited to  the  cost  of  the  repairs  and  what  amount  should  be  assessed  on 
<-ach  parcel  of  land  affected.*^  But  such  limitation  does  not  prevent 
an  examination  by  the  court  of  the  questions  which  are  necessary  to 
scive  the  commissioners  jurisdiction  of  the  proceedings.**  The  court 
f^annot  make  and  levy  an  assessment  for  annual  benefits  upon  lands  in 
a  drainage  district  for  keeping  the  improvements  therein  in  repair, 
where  the  statute  under  which  the  district  was  organized  requires  such 
assessments  to  be  made  by  a  jury  and  nowhere  authorizes  the  court  to 
do  so  without  a  jury,— especially  where  such  assessment  is  made  with- 
out notice  to  the  landowners,  and  no  opportunity  is  given  them  to  be 
heard  in  the  matter.*^     Objections  to  the  assessment  must  be  raised 

^Morrow  v.  Opting ^  15  Ind.  App.  358,  ^^The   erection   of   a   stone   wall   and 

41  N.  E.  848.  44  N.  E.  50.  brick  arches  for  the  escape  of  sewage 

A  statute  requiring  county  surveyors,  along  the  line  of  an  existing  timbered 

wlioae  duty  it  is  to  repair  public  ditches,  way  or  race  which  had  caved  in,  ren- 

to  ''apportion   and  assess   the  costs  of  dering  the  street  impassable,  is  the  con- 

vaA  repairs  upon  the  lands  adjudged  by  struction  of  a  sewer,  and  the  tax  there- 

tlie  ooort  benefited  by  the  construction  for  should  be  levied  and  collected  in  the 

of  the  ditch  in  like  proportion  as  bene-  manner  appropriate  to  such  an  improve- 

ftte  vere  asecosed  against  said  lands  for  ment  and  with  a  view  to  the  district 

the  amatmction  of  said  ditch,"  will  be  drained  by  it,  and  cannot  be  laid  wholly 

eoBstmed  as  authorizing  the  assessment  on  the  property  fronting  on  the  street 

of  iaada  cnly  in  proportion  as  they  will  as  a  local  street  improvement.    Clay  v. 

be  braefited  hj  tbe  repairs,  and  not  on  Ora/nd  Rapids,  60  Mich.  451,  27  N.  W. 

an  ilie  laada  originally  assessed  in  the  596. 

MLtMtfB  reUttive  proportion  to  such  assess-  "Oeiger  t.  Bradley,  117  Ind.  120,  19 

mcnt  r^gmrdlesa  oSf  the  benefits  accruing  N.  E.  760. 

by  the  repaira,  as  the  latter  interpreta-  ^*Trimble  v.  MaOee,  112  Ind.  307,  14 

tion    would  render  the  act  unconstitu-  N.  E.  83;   Wisman  ▼.  McOee,  112  Ind. 

tfonal  MM  a  taking  of  private  property  600,  14  N.  E.  375;  State  ex  rel.  French 

bv    law   without   compensation.     Parke  v.  Johnson,  105  Ind.  463,  5  N.  E.  553. 

County  Coal  Co.  ▼.  Oamphelh  140  Ind.  ^*Markley  v.  Rudy,  115  Ind.  533,   18 

^.  39  N.  £.  149,  668.  N.  E.  50. 

"•Feoit  T.  BiringUy,  132  Ind.  378,  31  ^''Roheson  v.  People,  161  111.  176,  43  N. 

K.  K.  MS.  E.  619. 
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in  the  proceedings  themselves  and  cannot  be  made  the  subject  of  col- 
lateral attack,  so  far  as  there  is  provided  a  mode  for  making  them  in 
that  way.^®  Equity  will  afford  relief  where  the  drainage  proceedings 
were  invalid  and  conferred  no  benefit  on  the  complaining  party.^" 
But  it  will  not  interfere  if  there  is  an  adequate  remedy  at  law.*^ 
Nor  will  it  interfere  where  the  objection  sought  to  be  raised  might 
have  been  brought  forward  and  decided  in  the  drainage  proceeding.*® 
An  assessment  is  not  void  m  toto  because  the  officers  exceeded  their 
authority  in  making  the  ditch  wider  than  the  specifications  called 
for.^^  But  if,  under  the  guise  of  a  repair,  the  authorities  depart 
from  the  line  of  the  original  ditch  and  construct  a  new  one,  the  assess- 
ment is  invalid.^*     Mere  irregularities  will  not  avail  to  defeat  the  as- 


"Upon  appeal  by  a  landowner  from 
an  assessment  for  the  repair  of  a  public 
ditch  by  the  county  surveyor  under  a 
statute  limiting  the  questions  to  be 
tried  on  appeal  to  a  determination  of 
the  cost  of  the  repairs  and  what  amount 
thereof  should  be  assessed  against  the 
owner's  land,  it  is  proper  to  determine 
whether  his  land  is  subject  to  any  assess- 
ment for  such  repairs;  and  hence  the 
validity  of  such  an  assessment  cannot 
be  collaterally  attacked  on  the  ground 
that  the  land  was  not  subject,  under 
the  statute,  to  any  assessment.  iiCiVA;- 
patrick  v.  Taylor,  118  Ind.  329,  21  N. 
E.  20. 

A  landowner  cannot  maintain  a  col- 
lateral suit  to  be  relieved  from  an  as- 
sessment for  the  repair  of  a  public  ditch 
on  the  ground  that  the  township  trustee 
performing  the  work  exceeded  his  stat- 
utory authority  by  proceeding,  under 
the  guise  of  repairing,  to  widen  and 
deepen  the  ditch  beyond  its  original  di- 
mensions, although  such  a  defense  might 
have  d  feated  the  assessment,  at  least 
to  the  extent  of  the  excess  of  cost  created 
by  such  unauthorized  work,  in  case  of 
an  appeal  from  the  assessment.  Dunkle 
V.  Herron,  115  Ind.  470,  18  N.  E.  12. 

"  Equity  will  relieve  a  landowner  from 
the  payment  of  an  assessment  for  the 
repair  of  a  public  ditch,  on  the  grounds 
that  the  officer  whose  duty  it  was  to 
make  such  repairs  had  exceeded  his  au- 
thority by  enlarging  the  ditch  beyond  its 
original  dimensions  and  that  the  pro- 
ceedings establishing  a  connecting  ditch 
which  furnished  an  outlet  for  the  re- 
paired ditch  had  been  declared  void,  ren- 
dering the  repaired  ditch  valueless  and 


the  repairs  of  no  benefit,  where  Bueh 
landowner  had  no  knowledge,  and  was 
not  charged  by  law  with  knowledge,  of 
its  worthlessness  until  after  the  expira- 
tion of  the  time  to  appeal  from  the  as- 
sessment. Millikan  v.  Wall,  133  Ind. 
51,  32  N.  E.  828. 

"Goff  ▼.  McGee,  128  Ind.  394,  27  N. 
E.  764. 

^*A  railroad  company  cannot  enjoin 
the  collection  of  an  assessment  upon  it« 
right  of  w^ay  for  the  cost  of  repairing  a 
public  ditch  upon  tlie  ground  that  the 
ditch,  as  originally  established  and  con- 
structed, was  not  rightfully  located  upon 
its  right  of  way,  and  that  no  right  ex- 
isted to  go  upon  such  land  for  the  pur- 
pose of  making  repairs.  Davis  v.  Lake 
Shore  d  M,  8.  R.  Co,  114  Ind.  364,  16  N. 
E.  639. 

An  injunction  will  not  lie  to  restrain 
the  collection  of  an  assessment  against 
a  railroad  right  of  way  for  the  cost  of 
repairing  a  public  ditch  by  a  county  sur- 
^. ^,or,  who  is  invested  with  the  statu- 
tory power  to  repair  public  ditches  and 
to  assess  the  cost  thereof  against  the 
lands  originally  assessed  for  its  con- 
struction, and  from  whose  assessment 
the  right  of  appeal  is  given,  imless  it 
is  affirmatively  shown  ui&i  ihe  acts  of 
the  surveyor  are  not  merely  erroneous, 
but  absolutely  void  and  without  any  au- 
thority. Terre  Haute  d  L.  R,  Co.  v. 
Soice,  128  Ind.  106,  27  N.  E.  429. 

^Romack  v.  Hohhs,  13  Ind.  App.  13S, 
41  N.  E.  391;  Angell  v.  Cortright,  111 
Mich.  223,  69  N.  W.  486 ;  Scott  v.  Siring' 
ley,  132  Ind.  378,  31  N.  E.  963. 

''Taylor  r.  Brown^  127  Ind.  293,  M 
N.  E.  822. 
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-»e?Mnient**  An  assessment  on  land  for  the  repair  of  a  public  ditch 
by  a  county  surveyor  under  a  statute  making  it  his  duty  to  repair  such 
Jitohes  is  not  void  because  the  ditch  was  never  completed  according 
to  the  original  specifications,  since  the  propriety  of  making  such  re- 
pairs is  committed  by  the  statute  to  the  discretion  of  that  official  and 
his  decision  is  final.^^  Drainage  commissioners  of  drainage  districts, 
organized  under  the  Illinois  farm  drainage  act,  have  the  right  to  use 
funds  on  hand  to  repair  work  already  done  or  to  more  fully  protect 
the  lands  of  the  district;  but,  if  there  are  no  funds  on  hand,  they  must 
first  make  a  new  tax  levy  before  contracting  additional  indebtedness. 
They  cannot  legally  make  an  assessment  to  meet  a  prior  indebted- 
ness.** A  landowner  may  estop  himself  from  objecting  to  work 
which  was  done,  by  standing  by  and  permitting  the  work  to  go  for- 
ward without  objection.  But  he  will  not  be  estopped  to  raise  the  ob- 
jection if  the  proceedings  were  void,*' 

XIV.   PbIVATB  OONITBCTION  WITH  DBAIIV. 

875.  Bight  of  taxpayer  to  use  drain.—  Since  drains  are  constructed, 
in  part  at  least,  for  the  accommodation  of  the  owners  of  land  which 
abut  upon  them,  and  largely  at  their  expense,  the  question  arises  as  to 
their  right  to  make  use  of  the  drains  after-  they  are  finished.  There 
certainly  is  a  strong  equity  in  favor  of  one  who  has  been  charged 
with  the  cost  of  a  drain  that  he  be  permitted  to  enjoy  the  benefit  of 
it.*  On  the  other  hand,  there  are  stronger  rights  on  behalf  of  the 
public.  A  drain  is  constructed  for  the  general  welfare,  and  some  rep- 
resentative of  the  public  must  have  general  supervision  of  it  in  order 
that  it  may  be  preserved  for  the  purpose  for  which  it  was  intended. 
If  no  rules  and  regulations  were  made  and  enforced  for  the  enjoy- 
ment of  the  drain,  it  would  not  long  be  preserved.  So,  for  the  general 
good,  the  individual  must  submit  to  reasonable  rules  and  regulations, 
which  may  be  pr(»nulgated  by  the  proper  authority.  Such  regula- 
tions must,  however,  be  reasonable  and  such  as  may  be  complied  with 
by  all.  There  is,  therefore,  no  right  on  the  part  of  the  landowner  to 
ronnect  his  property  with  the  drain,  except  under  such  regulations  as 

^Lanning  t.  Palmer,   117  Mich.  529,  Morrow  y.  Oeeting   (Ind.  App.)    37  N. 

7«  N.  W.  2.  E.  739. 

^Kirkpatriek  t.  Taylor,  118  Ind.  329,       ^  In  Barton  y.  Syracuse,  37  Barb.  292, 

21  X.  £.  20.  it  is  said  that  there  is  sometliing  very 

^First  Nat.  Bank  y.  I7itton  Diat,  No.  1,  like  a  contract,  to  be  implied  from  the 

92  in.  App.  626.  construction  of  a  sewer  at  the  expense 

^Dem^er  y.  Bhoneri,  1  Ohio  C.  G.  73;  of  adjacent  property,  that  it  may  b^ 
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the  public  may  provide.*  Even  though  he  makes  a  connection  with 
the  drain  secretly,  he  acquires  no  right  thereby.*  And  a  license  to 
use  the  drain  will  be  limited  to  the  purpose  intended.*  And  rights 
acquired  by  prescription  will  be  strictly  limited  to  the  use  which  has 
been  made.*  A  landowner  who  attempts  to  make  use  of  the  drain 
without  right  will  be  enjoined  from  so  doing.^  Therefore,  drainage 
commissioners  may  enjoin  the  act  of  one  outside  the  district  in  con- 
necting a  ditch  so  as  to  divert  the  water  of  a  natural  drain  or  slough 
from  its  natural  course,  and  cast  it  into  the  ditch  of  the  district,  the 

used  to  drain  the  property  thus  ehmrged  on  the  closing  of  the  open  sewer  as  of- 

with  its  construction.  fensive  and  his  neglect  after  notice  to 

'Baxter  v.  Tripp,  12  R.  I.  310;  People  connect,  with  a  new  closed  sewer  in  the 

em  rel.  Caldwell  r.  Wild  Oat  Drainage  highway,  the  officials  cut  off  his  drain. 

Diet.  181  111.  177,  54  N.  E.  923.  Camp  v.  Barre,  66  Vt.  563,  29  Atl.  1022. 

The  fact  that  highway  drains  con-  *A  township  does  not  acquire  a  pre- 
strueted  for  the  purpose  of  carrying  off  scriptive  right  to  discharge  its  sewage 
surface  waters  were  paid  for  by  general  into  the  sewers  and  water  course  of  an 
taxation  does  not  give  the  taxpayers  a  adjoining  township  by  the  fact  that  sev- 
right  to  mingle  their  sewage  with  the  eral  of  its  householders  have  discharged 
surface  waters,  and  the  granting  of  Such  their  sewage  in  such  manner  for  the 
right  oonfers  a  benefit  for  which  prescriptive  period,  as  the  rights  there- 
grantees  are  liable  to  assessment.  Hunt-  by  acquired  are  person&l  to  such  house- 
er'e  Appeal,  71  Conn.  189,  41  Atl.  557.  holders.    Kingstoum  v.  Blackroek  Twp. 

It  is  no  defense  to  a  prosecution,  un-  Ir.  Rep.  10  Eq.  160;  Atty.  Gen.  v.  Acton 

der  the  statute  for  obstructing  a  public  Local  Board,  L.  R.  22  Ch.  Div.  221,  52 

ditch,  that  the  obstruction  was  caused  L.  J.  Ch.  N.  S.  108,  47  L.  T.  N.  S.  510, 

by  the  connection  by  a  landowner  of  his  31  Week.  Rep.  153. 

private  drain  therewith.     Such  connec-  *A  landowner  will  be  enjoined  from 

tion  cannot  be  made  if  the  effect  is  to  constructing  private  drains  on  his  land, 

obstruct  or  destroy  the  ditch  constructed  and  connecting  them  with  a  public  ditch 

under  the  statute  as  a  work  of  public  having    its   head  on    his    land,  thereby 

utility.    Toops  v.  State^  92  Ind.  13.  draining  therein  water  from  a  portion 

The  right  to  conduct   into  a   public  of    his    farm  not   naturally  flowing    in 

ditch  water  falling  or  flowing  by  natural  that   direction,  and   overtaxing  the   ca- 

means  upon  lands  assessed  for  the  con-  pacity  of  the  public  ditch  to  the  injury 

struction  thereof,  by  means  of  lateral  of  a  lower  proprietor,  where  the  ditch 

drains,  does  not  extend  to  lands  not  as-  was  constructed  with  a  limited  capacity, 

sessed  therefor,  nor  authorize  the  owner  calculated  to  drain  only  a  small  portion 

of  assessed  lands  to  collect,  by  artificial  of  his  land  immediately  surrounding  its 

means,  water  from  lands  not  so  assessed,  head,  and  the  amount  of  the  assessment 

the  natural  outlet  of  which  is  in  an-  therefor  was  made  accordingly,  although 

other  direction,  and  discharge  the  same  assessed  on  the  entire  tract.     Drake  v. 

into  the  ditch  in  such  quantities  as  to  Sohoenstedt,  149  Ind.  90,  48  N.  E.  629. 

overtax  the  capacity  thereof  and  over-  An  injunction  will  lie  to  prevent  one 

flow    lower    lands.     Young    v.    Gentia,  whose    lands  were   not  affected   by  the 

7  Ind.  App.  199,  32  N.  E.  796.  construction  of  a  public  ditch  from  cut- 

^Toledo  ex  rel.  Gates  v.  Broton,  2  Ohio  ting  a  ditch  on  his  own  land  and  that 

N.  P.  45.  of  another  through  a  natural  elevation 

*Hunter*s  Appeal,  71   Conn.    189,   41  so    as    to  turn    uie    waters  of  a    large 

Atl.  557.  swamp  partly  on  his  land  with  an  out- 

An  abutting  owner  who,  by  consent  of  let,  to    which    the  waters    flowed    in  a 

the  public  authorities  and  by  the  pay-  well-defined  channel,   in  another   direc- 

ment   of   half  the    cost  of  a   sluiceway  tion,  into  such  ditch,  the  effect  of  which 

across    the    highway,    is    permitted    to  would  be  to  overtax   its   capacity  and 

empty  household  drainage  into  an  open  submerge  and   injure  an   owner's  land, 

sewer,  acquires  no  property  right  in  the  Pence  v.  Garrison,  93  Ind.  345. 
street  entitling  him  to  damages,  when. 
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effect  of  whicli  will  be  to  drain,  not  only  his  own  land,  but  water  com- 
ing from  other  lands,  which  would  not,  by  virtue  of  his  connecting 
with  the  drainage  ditches,  permit  the  district  to  include  such  lands  in 
ita  assessment  roll.''  This  rule  imposes  no  undue  hardship  upon  the 
individual,  because  he  has  all  the  rights  of  the  public  generally,  and 
the  interests  of  the  public  demand  that  regulations  be  adopted  which 
will  permit  a  use  of  the  drain ;  so  that,  although  he  has  no  absolute 
rights  as  an  individual,  his  rights  are  fully  protected  as  one  of  the 
public.  So  much  is  this  so  that  the  increased  difficulty  in  the  use  oi 
a  sewer  which  will  be  caused  by  a  change  in  the  street  grade  may  be 
taken  into  account  in  awarding  the  damages  for  such  change.®  Abut- 
ting landowners  may  take  advantage  of  the  ditches  constructed  foi 
road  drainage  which  follow  the  natural  course  of  drainage,  to  rid  theii 
property  of  surplus  water,  if  they  do  not  inconvenience  the  public  oi 
injure  its  works.*     But  such  drainage  may  be  regulated  by  statute.^® 


Rutherford,  29  III.  App. 
in   128  in.  271,  21  N.  E. 


^1,  Affirmed 
lOS. 

^Chicago  v.  Jackton,  88  HI.  App.  130. 

But  the  owner  of  private  property  in 
a  draiiia^  district  has  no  such  vested 
property  right  in  the  sewers  of  the  dis- 
trict as  to  entitle  him  to  claim  protec- 
tion of  a  court  of  chancery,  hy 
injunction,  to  prevent  one  outside  of  the 
district  from  connecting  drains  from  his 
pmnises  with  the  district  sewers  under 
a  license  from  the  corporate  authorities 
of  the  district,  merely  because  he  has 
paid  special  assessments  for  the  cost  of 
»uch  sewers,  in  the  absence  of  any  show- 
ing that  his  private  property,  or  the 
sewers  for  which  he  has  been  assessed  as 
s  special  benefit,  will  certainly  be  ma- 
terially diminished  in  value  by  reason 
of  the  eonnection.  Springer  v.  Walters^ 
139  ni.  419,  28  N.  E.  761,  Affirming  37 
III.  App.  326. 

Thorn  T.  Dodgt  County  (Neb.)  90  N. 
W.  768. 

But  a  landowner  has  no  right  by 
means  of  artificial  ditches  to  drain  his 
land  into  a  highway  ditch  in  a  different 
direction  than  the  natural  flow,  so  as  to 
increase  the  flow  of  water  upon  the  land 
of  an  adjacent  owner ;  and  the  fact  that 
the  latter  consented  to  allow  the  high- 
vi-ay  eammiflsioners  to  drain  the  highway 
over  hiB  land  by  means  of  a  tile  drain  is 
no  defense.  Larkin  t.  Lamping,  44  111. 
App.  619. 

And  highway  coniinissioners  in  the  ex- 
•mn^  of  their' powert*  to  take  charge  of, 
ktef  in  reptiir,  and   improve  highways, 


may  prevent  an  owner  of  land  adjoining 
a  highway  from  diverting  the  surface 
water  upon  his  land  from  its  natural 
channel,  and  draining  it  upon  the  high- 
way out  of  its  natural  course,  if,  in  their 
opinion,  the  increased  flow  of  water  re- 
sulting thereby  would  render  a  ditch 
alon^  the  highway  more  dangerous  for 
public  travel.  Davis  v.  Highway  ComrB. 
143  111.  9,  33  N.  E.  58,  Affirming  42  111. 
App.  422. 

**A  clause  in  a  statute  which  author- 
izes highway  commissioners  to  remove 
obstructions  and  fill  up  ditches  in  a 
highway,  unlawfully  placed  therein  by 
others,  "excepting  ditches  necessary  to 
the  drainage  of  an  adjoining  farm  emp- 
tying into  a  ditdi  upon  the  highway," 
does  not  authorise  the  adjoining  owner 
to  turn  water  from  its  natural  course 
from  his  land  into  a  highway  ditch,  and 
does  not  prevent  the  commissioners  from 
filling  up  such  ditch  when  used  for  that 
purpose.  Davis  v.  Hightoay  Comrs,  143 
111.  9,  33  N.  E.  68. 

A  remark  made  by  a  landowner  ad- 
joining a  highway,  to  one  of  the  high- 
way commissioners,  that  if  the  latter 
put  a  culvert  opposite  his  land  he  would 
have  to  throw  up  an  embankment,  is  not 
due  notice  of  his  intention  to  dig  a  drain 
from  his  land  into  the  highway  for  the 
purpose  of  draining  such  land,  within 
the  proviso  in  a  statute  making  it  un- 
lawful to  construct  ditches  or  turn 
water  into  a  highway,  that  the  act 
.should  not  apply  to  "any  person  through 
whose  land  a  public  road  shall  pass,  who 
shall  desire  to  drain  his  land  and  ihall 
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276.  Compulsory  connection  with  drain. — The  necessity  of  adequate 
drainage  is  so  intimately  connected  with  the  public  health  that  the 
municipality,  under  statutory  authority,  has  the  right  to  compel  the 
connection  of  houses  within  its  limits  with  public  sewers  which  are 
conveniently  located.*  And  the  property  owner  is  not  entitled  to 
notice  and  opportunity  to  be  heard  before  the  passage  of  an  order  re- 
quiring him  to  make  such  connection.^  The  public  authorities  have 
a  right  to  arrange  for  the  house  connections  when  constructing  the 
sewer,  and  may  put  in  the  necessary  slants  at  the  expense  of  the 
property  owner.'*  The  regulation  as  to  the  distance  between  the  con- 
nections must,  however,  be  reasonable,  and  have  some  regard  to  the 
probable  use  of  the  property.  Provision  may  be  made  for  as  manv 
as  may  be  needed.*  And  they  must  not  be  placed  so  close  ft^ther  as 
to  become  an  unnecessary  burden  upon  the  property  owner.* 


give  due  notice  to  the  commissioners  of 
such  intention.''  Canoe  Creek  v.  Mc- 
Eniry,  23  111.  App.  227. 

^  In  determining  the  question  of  the 
duty  of  a  mill  owner  to  comply  with  a 
statute  requiring  him  to  connect  his 
premises  with  a  public  sewer  because  of 
the  objection  that  the  sewer  adjacent  to 
his  premises  is  not  a  public  one,  it  is 
sufficient  if  the  sewer  is  a  public  one  be- 
low the  premises  in  question,  although 
it  may  not  be  above  that  point.  Com. 
V.  Abbott,  160  Mass.  2S5,  35  N.  E.  782. 

Under  the  statute  of  Arkansas,  which 
provides  that  property  owners  near  or 
adjacent  to  any  city  sewer  shall  connect 
their  premises  with  the  sewer  when  re- 
quired to  do  so  by  the  board  of  health, 
one  whose  property  is  not  within  a 
sewer  district  may  connect  with  the 
sewer  when  ordered  to  do  so  by  the 
board  of  health,  and  he  is  not  required 
to  pay  any  part  of  the  cost  of  the  con- 
struction of  the  sewer  before  so  doing. 
Martin  v.  Hilb,  63  Ark.  300,  14  S.  W. 
94. 

Under  the  New  York  statutes  the  plan 
of  draining  houses  in  New  York  is  under 
the  control  of  the  board  of  health,  and 
it  may  forbid  the  construction  of  a  pri- 
vate sewer  through  the  lots  of  a  third 
person  and  compel  its  being  placed  in 
the  public  streets.  New  York  Health 
Department  v.  Lalor,  38  Hun,  542. 

^Harrington  v.  Providence ^  20  R.  I. 
233,  38  L.  R.  A.  305,  38  Atl.  1. 

•Van  Wagoner  v.  Paterson,  67  N.  J. 
L.  455,  51  Atl.  922. 

An  ordinance  of  a  municipal  corpora- 
tion providing  for  the  putting  in  of  lat- 
eral sewer  pipes  for  house  connections 


on  a  street  by  special  tax  is  not  void 
because  such  improvement  does  not  con- 
stitute a  local  improvement  within  the 
meaning  of  tlie  law,  and  is  not  an  abuse 
of  the  power  of  the  city  council  to  levy 
special  taxation  for  the  cost  of  local 
improvements.  Palmer  v.  Danville,  154 
III.  166,  38  N.  K.  1067. 

*  A  provision  in  a  sewer  ordinance 
that  only  one  house-connection  slant 
shall  be  provided  for  each  abutting  lot 
or  tract  of  land,  however  large,  is  not  a 
hardship  to  lot  owners,  nor  unreason- 
able, where  it  is  also  provided  that  each 
lot  owner  shall  have  the  use  and  benefit 
of  the  sewer,  and  may  make  additional 
connection  with  the  sewer.  Gage  v. 
Chicago,  195  111.  490,  63  N.  E.  184. 

'The  cost  of  house  slants  to  oonne<^ 
with  a  sewer  cannot  be  incorporated  in 
the  cost  of  the  sewer  and  assessed  upon 
the  abutting  property,  where  the  prop- 
erty is  vacant  farm  land,  and  the  slants 
are  planned  to  be  20  feet  apart,  while 
the  probability  is  that  if  the  property  is 
ever  subdivided  into  building  lots  it  will 
never  be  divided  so  small  as  to  require 
slants  every  20  feet.  Bickerdike  ▼.  Chi- 
cago, 185  in.  280,  56  N.  E.  1096;  Oage 
V.  Chicago,  191  111.  210,  60  N.  E.  896. 

But  a  provision  in  a  sewer  ordinance 
ior  house-connection  slants  every  20  feet 
on  each  side  of  the  sewer  does  not  vi- 
tiate the  ordinance,  in  the  absence  of 
any  proof  that  such  provision  is  unrea- 
sonable or  oppressive.  Vandersyde  v. 
People,  195  111.  200,  61  N.  E.  1050,  62  N. 
£.  806. 

And  a  provision  in  a  sewer  ordinance 
that  houHe-connection  slants  "shall  be 
placed  on  both  aides  of  said  sewer  oppo- 
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277.  Public  supervision. — The  sewers  are  the  property  of  the  munic- 
ipal it  \  and  it  may  control  the  method  of  their  use  and  forcibly  break 
«««>nuections  which  have  been  unlawfully  made  with  theiu.^  It  may 
rt^gidate  the  use  of  them  and  protect  them,  by  proper  penalties,  against 
invasion  or  injury.^  It  may  make  a  charge  for  their  use,  by  means 
•»f  which  it  may  provide  the  means  necessary  to  keep  them  in  repair.'^ 
But  this  charge  cannot  be  made  by  a  uniform  rate  per  front  foot, 
where  the  statute  requires  the  rate  to  be  taxed  in  proportion  to  the 
a.<8ef»ed  value  of  the  property.*  A  municipality  has  no  power  to  turn 
the  construction,  maintenance,  and  control  of  its  sewers  over  to  pri 
vatc  parties,  and  authorize  them  to  compel  payment  by  citizens  of 
compensation  for  the  privilege  of  using  the  sewers,  in  the  absence  of 
express  statutory  authority  so  to  do  and  granting  it  the  power  to  com- 
|)el  such  payments.*     The  municipality  may  require  the  abutting 


«itc  Mch  25  feet  of  lot  frontage"  does 
not  amount  to  an  arbitrary  subdivision 
of  an  imsnbdiTided  lot,  when  the  assess- 
flMot  «-as  made  upon  the  entire  tract  as 
a  whole,  according  to  its  legal  descrip- 
tion. Ckieago  r.  Corcoran,  196  111.  146, 
63  X.  E.  690;  Walkfsr  v.  Chicago,  202 
111.  r).?!.  67  N.  £.  369. 

'  Equ]t>'  will  not  restrain  a  municipal 
corporation  from  taking  out  a  connec- 
ticQ  illegally  made  with  a  municipal 
sewff.  An9ay  ▼.  Baldwin,  7  W.  N.  C. 
160. 

Bot  a  preliminary  injunction  will  is- 
oue  to  restrain  municipal  authorities 
from  disconnecting  a  private  sewer  from 
a  public  sewer,  until  the  rights  of  the 
psrtiM  hare  been  determined,  when  the 
(txuifetion  was  made  under  the  usual 
permit  issued  by  the  municipal  author- 
iti<s,  and  at  the  place  designated  by  the 
WQsI  officer.  Allen  ▼.  B\oarihmore,  26 
Fa.  Co.  Ct.  458. 

Vttfter  T.  Hamrisburg,  2  Grant  Cas. 

m. 

^Porter  t.  Armstrong,  129  N.  C.  101, 
•^  S.  E.  799 ;  Carton  v.  Brockton  Sewer- 
ti^  Comrs.  175  Mass.  242,  48  L.  R.  A. 
iTT.  56  K.  E.  1,  Affirmed  in  182  U.  8. 
198.  45  L.   ed.   1151,  21  Sup.  Ct.  Rep. 

A  aonroe  of  revenue  to  a  city  from  the 
amounts  to  be  paid  for  the  privilege  of 
wmnniing  private  sewers  with  a  public 
one  may  be  considered  in  determining 
the  division  of  the  cost  between  the  mu- 
nicipal corporation  and  the  abutting 
<»«Tiers.  Potion  v.  Springfield,  99  Maas. 
ttSi. 

A  statute  giving  power  to  cities  to 
pus  by-laws  diaiging  aU  persons  who 


own  or  occupy  property  which  is  drained 
or  required  to  be  drained  into  a  common 
sewer  with  a  reasonable  rent  for  the  use 
of  the  same  applies  to  sewers  already 
con8truct<>d  by  general  taxation,  as  well 
as  lo  those  which  might  afterwards  be 
built.  Re  McCutchon,  22  U.  C.  Q.  B. 
613. 

A  by-law  permitting  the  owner  or  oc- 
cupier of  property  required  to  be 
drained  into  a  common  sewer  to  com- 
mute within  one  year  for  the  payment 
of  the  sewerage  rate  is  unobjectionable. 
Ibid. 

A  sewer  rent  not  being  a  charge  upon 
land,  but  upon  the  owner  or  occupier, 
summary  remedies  given  by  statute  for 
the  collection  of  ordinary  rates  and  as- 
sessments cannot  be  extended  to  sewer- 
age rates.    Ibid. 

And,  where  the  grantee  of  land  paid 
over-due  sewerage  rates,  he  had  no  riglit 
of  action  therefor  under  the  covenant  in 
his  deed  for  seisin  and  quiet  enjoyment 
free  "from  all  arrears  of  taxes  and  aH- 
sessments  whatsoever  due  or  payable 
upon  or  in  respect  of  the  said  lands.'' 
Moore  v.  Hynes,  22  U.  C.  Q.  B.  107. 

^Aldwell  V.  Toronto,  7  U.  C.  C.  P.  104. 

But  under  an  ordinance  requiring  the 
owner  of  property  abutting  on  a  sewer 
to  pay  for  a  permit  to  connect  therewith 
according  to  feet  frontage,  it  is  imma- 
terial how  deep  the  lot  may  be,  although 
abutting  also  on  a  cross  street,  nor  how 
many  houses  on  his  property  may  be 
served  thereby.  Lanoaeier  v.  Myers,  9 
Lane.  L.  Rev.  257. 

''Weaver  v.  Canon  Sewer  Co.  (Colo. 
App.)   70  Pao.  953. 
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owner  to  pay  his  special  tax  as  a  condition  of  being  pcnnitted  to 
connect  with  the  sewer/'  But  that  mode  cannot  be  used  to  enforce 
payment  of  illegal  taxesJ  A  purchaser  of  property  without  notice^ 
of  an  unrecorded  agreement  signed  by  the  prior  owner  thereof,  to 
pay,  in  case  he  should  make  use  thereof,  his  proportion  of  the  cost 
of  a  sewer  constructed  in  the  street  by  another  landowner  under 
authority  from  the  municipality,  and  which  by  the  terms  of  sucli 
authority  became  the  property  of  the  city  and  part  of  its  sewerage  sys 
tern  on  completion,  is  not  bound  thereby,  and  is  not  liable  for  such 
proportionate  payment  where  he  taps  such  sewer  under  permit  from 
the  city  authorities.*  And  the  municipality  cannot  discriminate  un- 
reasonably in  charges  for  the  use  of  a  public  sewer,  so  that  it  cannot 
require  from  property  owners  who  take  water  of  a  private  water  com- 
pany the  same  fees  as  it  charges  patrons  of  the  municipal  water  sys- 
tem for  both  water  and  sewer  services.*  It  may  require  the  obtaining 
of  permits  to  connect  with  the  sewer.*^  A  municipal  corporation 
may  require  the  payment  of  all  fees  chargeable  for  the  connection 

•Hill  y.  8U  Louis,  150  Mo.  160,  60  S.  54  Ohio  St.  506,  32  L.  R.  A.  734,  43  N. 

W.  116,  Overruling  State  ex  rel  Peck  v.  E.  990. 

Hermann.  84  Mo.  App.  1.  •  Kilgour  ▼.  Oroesohen,  7  Ohio  N.  P. 

The  remedy  provided  by  a  charter  to  312. 

the  contractor  building  a  sewer,  that  he  ^Mobile  v.  Bienville  Water  Supply  Co. 

shall  be  paid  by  special  tax  bills  on  the  130  Ala.  379,  30  So.  445. 

property   benefited,   to   be   enforced   by  ^*Ranlett  v.  Lowelly  126  Mass.  431. 

suit,  is  not  exclusive,  and  he  may  re-  Neither  the  making  of  an  assessment 

strain  the  municipality  from  issuing  to  for    sewer    construction,  nor  its    abate- 

the  delinquent  property  owners  permits  ment  because  the  owner  of  the  land  gave 

to  connect  with  the  sewer  under  a  mu-  a  right  of  way  for  the  sewer,  -will  give 

nicipal   ordinance   providing  that   such  the  right  to  make  a  connection  with  the 

permits  shall  not  be  issued  until  the  tax  sewer  without  the  consent  of  the  mu- 

is  paid.    Ibid,  nicipal   authorities  as  provided  by  the 

^State  ex  rel.  Burner  v.  Qraydon,  6  city   ordinances.    Livingstone   v.  Taun- 

Ohio  G.  G.  634;  Meyler  v.  Meadville,  23  ion,  155  Mass.  363,  29  N.  £.  635. 

Pa.  Go.  Ot.  119.  A  permit  for  a  connection  with  a  pub- 

But  it  has  been  held  that  where  a  mu-  lie  drain  does  not  run  with  the  land, 

nicipality  constructed  a  system  of  sew-  unless   the  statutory   requirement  that 

ers  with  a  view  to  assessing  the  cost  it  be  in  writing  has  been  complied  with. 

thereof  equally  upon   all  the  abutting  Estes  v.  China,  56  Me.  407. 

property,  and  did  so  assess,  but  a  por-  A  provision  of  an  ordinance  requiring 

tion   of   the   abutting  property   owners  a  written  permit  to  connect  a  private 

successfully  resisted  the  payment  there-  drain    with    a    public    sewer    may    be 

of  on  the  ground  of  fraud  by  the  con-  waived.     Sheridan  v.  Salem,  148  Mass. 

tractor,  and  the  city  was  adjudged  to  196,  19  N.  E.  172. 

pay  the  balance  of  the  contract  price.  Where  the  statute  directs  that  both 

a    rule    of   the   municipality    requiring  application  and  permit  for  a  connection 

those  abutting  property  owners  who  had  with  a  public  drain  roust  be  in  writinfr, 

not  already  paid  to  pay  their  propor-  the  reciprocal  promise  is  not  illegal,  and 

tion  of  the  cost  of  such  system  of  sewers  the  statute  is  waived  by  the  municipal - 

before  being  allowed  to  use  the  same  is  ity  in  a  suit  for  the  breach  thereof  un- 

not  inconsistent  with  the  Judgment  that  less  it  is  set  up  in  the  pleadings.     Bstet 

the  assessments  for  the  construction  of  v.  China,  56  Me.  407. 

the  sewers  in  question  were  void,  and  is  An  ordinance  providing  that  no  eon- 

not   unreasonable.     Hermann   v.   State,  nection  shall  be  made  with  public 


Digitized  by  VjOOQIC 


I  ST7]  DRAINAGE.  1193 

with  a  sewer  of  a  private  drain  which  drains  several  pieces  of  prop- 
•Tty,  although  the  owner  of  one  has  paid  his  fees;  and  it  may  dis- 
«H>nnect  the  drain  which  was  allowed  to  be  connected  upon  payment 
of  the  one  fee,  where  the  right  to  disconnect  upon  failure  in  payment 
of  the  other  was  expressly  reserved.  ^^  A  municipality  having  the 
power  to  require  property  owners  to  connect  their  premises  with  sew- 
ers, the  right  to  do  such  connecting  may  be  vested  by  statute  in  the 
municipality  itself  at  the  time  of  the  construction  of  a  sewer.^^  Man- 
<iamus  will  not  issue  to  compel  a  board  of  public  works  to  permit  an 
abutting  owner  to  tap  and  make  connections  with  a  sewer,  where  no 
special  duty  is  by  statute  enjoined  upon  the  board  to  permit  sewers 
fo  be  tapped,  but  the  matter  is  left  entirely  within  the  discretion  of 
the  board.**  The  power  to  regulate  the  use  of  the  system  includes 
the  power  to  require  connections  to  be  made  by  licensed  officers,  and 
that  material  used  shall  be  proper  and  subject  to  inspection  and  ap- 
pioval  by  its  inspector,  and  that  the  work  be  done  under  his  super- 
vision ;  but  it  cannot  compel  the  property  owner  to  purchase  material 
from  it  or  prevent  him  from  doing  the  work  if  he  so  desires.^* 

278.  Use  of  private  drain. —  A  private  citizen  has  no  right  to  make 
use  of  a  sewer  belonging  to  another  private  citizen  and  the  dedica- 
tion to  the  public  of  a  street  in  which  a  private  sewer  has  previously 
been  laid  by  consent  of  the  landowner  does  not  make  the  sewer  a  pub- 
lic sewer;  and  one  who  connects  therewith  without  the  owner's  con- 
sent commits  a  trespass.*  But  a  sewer  built  in  the  public  street  by 
private  individuals  and  given  to  a  city  becomes  as  much  a  public 
sewer  as  if  built  by  the  city  itself,  for  tapping  which  no  more  than 
rhe  usual  license  fee  fixed  by  ordinance  can  be  charged  an  abutting 

«rs   except   on    written    application    to,  nicipality,  as  such  clause  does  not  af- 

and    permission    granted  by,  the    com-  feet  its  power  to  regulate  the  manner 

mon  eovincil  does  not  devest  the  board  of  making  such  connection,  or  abate  any 

•»f  public  works  of  its  power,  under  the  nuisance  thereby  created.     Oray  v.  Oi- 

(-barter,  to    supervise    the  construction  cero,  177  111.  459,  53  N.  E.  91. 

and  repairing  of  sewers,  and  forbid  any-  ^^Belding  Bros.  v.  Northampton  Sewer 

one  to  make  connection  therewith  with-  Comrs,  177  Mass.  39,  58  N.  E.  156. 

out  the  consent  of  the  board;  but  it  de-  ^*Van  Wagoner  v.  Paterson,  67  N,  J. 

tennines  the  circnmstanees  under  which  L.  455,  51  Atl.  922. 

the  eouncil  shall  permit  the  work  to  be  ^*Htate  ew  rel.  Thorns  v.  Board  of  Puh- 

rione,  but  leaves  the  time  and  manner  of  lie  Works,  6  Ohio  Dec.  Reprint,  769. 

doing  it  to  the  control  of  the  board  of  ^*Slaughter  v.  0' Berry,  126  N.  C.  181, 

poblie     works.     Zuhe     v.     Weher,     67  48  L.  R.  A.  442,  35  S.  E.  241. 

Mleh.  52,  34  Jf.  W.  264.  ^  Equity  will  enjoin  a  landowner  from 

A  provision  in  an  ordinance  of  a  mu-  connecting    his    drain    with    a    private 

riicipal  corporation  for  the  construction  sewer  laid  in  the  highway,  the  remedy 

of  a  sewer,  which   grants  the  use  and  at  law  being  inadequate  when  the  sewer 

beneilt  of  an  oot-fall  sewer  to  all  prop-  is  incapable  of  serving  both  owner  and 

Hty   omiers    obtaining    permission    to  trespasser.   8 mala  v.  Stewart,  32  Pittsb. 

make    emnection    therewith,    does    not  L.  J.  N.  S.  207. 
gruit  sway  the  police  power  of  such  mu- 
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owner  who  did  not  participate  in  the  building  thereof,  under  a  stat- 
ute providing  that  parties  owning  property  abutting  upon  a  street  or 
public  highway,  in  or  through  which  a  public  sewer  or  drain  is  con- 
structed, should  have  the  privilege  of  tapping  and  using  it  for  the 
purpose  of  draining  their  premises,  under  such  rules  and  regulation> 
as  may  be  prescribed.^ 

279.  Manner  of  using  sewer. —  An  individual  who  has  made  connec- 
tion with  a  public  sewer  has  no  right  to  make  such  use  of  it  as  will 
interfere  with  equal  rights  of  others  to  use  it,  or  such  as  will  const i 
tute  a  nuisance  to  the  public.  Under  this  rule  so  large  a  quantity  <»1* 
water  cannot  be  turned  into  the  sewer  that  its  capacity  is  exceedetl 
and  it  overflows,  to  the  injury  of  abutting  property.  One  committiiii: 
such  an  offense  is  liable  to  indictment,  and  no  action  will  lie 
against  him  by  an  abutting  owner  whose  property  is  injured  by  tho 
flowing  of  the  sewage  upon  it  unless  the  injury  is  peculiar  to  himself, 
and  not  of  a  kind  suffered  by  the  public  generally.*  Nor  can  ma 
terial  be  turned  into  the  sewer,  of  such  consistency  as  to  form  deposits 
and  obstruct  either  the  sewer  or  the  stream  into  which  it  empties." 
Nor  can  poisonous  or  deleterious  material  be  turned  into  the  sewer, 
which  incommodes  or  injures  other  persons.*  A  landlord  construcT- 
ing  a  drain  by  which  the  tenants  from  several  of  his  buildings  di-^ 
charge  their  sewage  is  the  person  causing  the  nuisance  resulting 
therefrom,  under  a  statute  authorizing  the  local  board  of  authorities 
to  proceed  against  the  person  by  whose  act  the  nuisance  arises.*  The 
measure  of  damages  for  the  overflow  of  an  owner's  land,  destroying 
crops  and  causing  permanent  damages,  caused  by  the  wrongful  dis- 
charge into  a  public  ditch  of  water  not  naturally  flowing  therein,  is 
the  value  of  the  crops  destroyed  and  the  difference  in  value  of  tht- 
land  before  and  after  the  trespass.' 

280.  Kepair  of  connections. —  Ordinarily,  the  burden  of  keeping  the 
private  connections  of  the  sewer  in  repair  is  upon  the  property  owner. 

*8pr%ngmyer  v,   StatCy   1   Ohio  0.   C.  such  a  nuisance  as  may  be  abated  by  an 

501.  injunction   issued  on  the  complaint  of 

^Waters  v.  Netcark,  56  N.  J.  L.  361,  the    city    board    of    health.     Board    of 

28  Atl.  717.  Health  v.  Maginnis  Cotton  Mills,  46  La. 

^Hudson  River  R.  Co.  v.  Loeh,  7  Robt.  Ann.  800,  15  So.  164. 

418.  Equity  will  enjoin  the  discharging  of 

^Municipality  No.  One  v.  Gaslight  Co.  refuse   from   a   tomato-canning   factory 

5  La.  Ann.  439.  into  a  public  sewer,  and  thmce  into  a 

The    maintenance    by    a    cotton-mill  small    natural    stream,  whereby  a   nui- 

company    of    outlets    from    closets    and  sance    is  created.     Butterfoss    v.  State, 

cesspools  of  its  large  factory  into  the  40  N.  J.  Eq.  325. 

public  gutters  of  the  city,  causing  offen-  ^Brown  v.  Bussell,  L.  R.  3  Q.  B.  251. 

sive    matter    injurious    to    the    public  ^Young  v.  Oentis,  7  Ind.  App.  199,  32 

health  to  flow  through  the  gutters,  is  N.  £.  796. 
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But  the  English  public  health  acts,  while  leaving  the  owner  liable 
for  the  repair  of  a  single  private  drain,  have  placed  the  burden  of 
repairing  drains,  which  by  reason  of  their  serving  as  an  outlet  for 
^veral  apartments  have  become  more  or  less  public,  upon  the  public 
authorities.  Under  these  statutes  it  has  been  held  that  a  drain  con- 
structed on  a  parcel  of  property  belonging  to  one  owner  was  a  single 
private  drain,  although  it  received  the  drainage  from  several  houses 
belonging  to  different  owners.^  But  where  the  drain  runs  under  threo 
houses  and  receives  the  drainage  of  each,  it  constitutes  a  sewer  which 
must  be  kept  in  repair  by  the  public  authorities,  although  it  is  on 
private  property.*  Where  a  statute  makes  a  pipe  which  receives  the 
drainage  of  two  or  more  houses  a  sewer,  to  be  maintained  and  re- 
paired at  the  public  expense,  the  pipe  does  not  lose  its  character  as 
such  by  the  owner  of  one  of  the  two  houses  subsequently  disconnect- 
ing his  house  from  it' 

XV.  Injury  to,  and  abandonment  of,  dbain. 

281.  Injury  to  drain. —  A  drain  being  established  for  the  good  of 
rhe  public  must,  in  order  to  accomplish  its  purpose,  be  preserved  from 
injury  or  obstruction  by  individuals.  The  statutes,  therefore,  usually 
make  it  an  offense  to  injure  or  obstruct  a  public  drain.  ^     And  a 

*8eal  T.  Merthyr  Tydfil  [1897]  2  Q.  B.  by  a  causeway,  is  a  drain  used  for  the 

.>43.  67  L.  J.  Q.  B.  N.  S.  37,  77  L.  T.  N.  drainage  of  premises  within  the  same 

S.  303,  61  J.  P.  551.  curtilage,  within  the  meaning  of  the  me- 

In  Hill  T.  Bair  [1895]   1  Q.  B.  906,  tropolis  local  management  act  of  1865, 

61  L.  J.  M.  G.  N.  8.  37,  it  was  held  that  providing  that  the  expense  of  altering 

a    single    drain    on     private     property  and  repairing  such  a  drain  is  to  be  paid 

drainiog  several  houses  owned  by  dif-  by  the  owner  or  occupier  of  the  prem* 

frrmt  persons  was  not  a  single  private  ises.     Pilbrow  ▼.  8t.  Leonard  [1895]    1 

drain  within  the  meaning  of  the  public  Q.  B.  433,  64  L.  J.  M.  G.  N.  8.  130,  14 

boJth  act  of  1890,  because  it  was  con-  Reports,    181,   72   L.   T.   N.   8.    135,   43 

ctmcted  prior  to  the  passage  of  the  pub-  Week.  Rep.  342,  59  J.  P.  68,  Affirming 

He  health  act  of  1848,  under  which  it  [1895]   1  Q.  B.  33,  64  L.  J.  M.  G.  N.  8. 


rested    in    the   local    authority  29. 
and  repairable  by  them;  therefore,  they       *Travia  v.  Uttley  [1894]   1  Q.  B.  233, 

vere  noi  entitled  to  compel  the  owner  63  L.  J.  M.  G.  N.  8.  48. 
of  the  premises  drained  to  repair  it,  as       *8t.  Leonard  v.  Phelan  [1896]  1  Q.  B. 

provided   for  by  the  act  of  1890.     But  633,  65  L.  J.  M.  G.  N.  8.  Ill,  74  L.  T. 

thi9  decision  was  disapproved  in  Seal  v.  N.  8.  285,  44  Week.  Rep.  427,  60  J.  P. 

Mtrthyr  Tydfil  [1897]   2  Q.  B.  543,  67  244. 

L  J.  Q.  B.  N.  S.  37,  77  L.  T.  N.  8.  303,       ^State  v.  Cheaapeake  d  0.  R.  Co.  24 

ei  J.  P.  551,  Cave,  J,  who  rendered  the  W.  Va.  809. 

juditment    of  the  eourt    in    both  cases.       In  a  general  statute  relating  to  high- 

■sTini;  in  the  Seal  Case  that  he  was  in-  way  drains,  a  penal  clause  forbidding 

dioftl  to  think   that  the  drain  in  the  the  obstruction  of  any  drain  or  ditch 

Boir  Case  was  a  private  one,  and  conse-  draining  the  water  from  a  highway  ap- 

qant}y  that  that  decision  was  wrong.  plies    to    highway   drains    crossing   the 

\  drmin    imed     for    the    purpose    of  road  as  well  as  to  those  running  away 

drtiiiing  two  bnildinf^  consisting  of  for-  from  it.     Com.  ex  rel.  Johnson  v.  Beits, 

fvMi  apartments    each,   and   separated  76  Pa.  465. 
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violation  of  the  statute  constitutes  a  public  offense.*  To  warrant  a 
conviction^  all  that  is  necessary  is  to  show  an  interference  with  the 
ditch.  It  is  not  necessary  to  show  malice.^  But  to  make  the  statute 
operative  the  ditch  must  be  a  lawful  one.  Therefore,  a  landowner 
is  not  liable  for  obstructing  unlawful  efforts  to  construct  a  ditch  over 
his  property,*  nor  for  filling  up  a  drain  illegally  constructed.*^  But 
the  landowner  cannot  proceed  to  destroy  the  drain  if  the  result  would 
be  injury  to  the  public  or  to  his  neighbor.  His  remedy  is  to  take 
legal  steps  to  have  the  drain  abated.^  To  bring  the  ditch  within  the 
protection  of  the  statute  it  must  be  a  successful  one,  and  not  merely 
create  a  nuisance  to  the  abutting  property  owners.'^  The  property 
owner  is  not  liable  for  unauthorized  acts  of  his  servants.®  And  he  is 
not  forbidden  to  make  the  ordinary  use  of  his  property  through  which 
the  drain  runs, — as,  for  the  pasturage  or  feeding  of  stock.*  To  au- 
thorize public  authorities  to  object  to  acts  interfering  with  the  drain- 
age improvements,  they  must  have  title  to  them  or  be  authorized  by 


•  An  averment  of  unlawfully  removing 
u  tile  from  a  public  drain,  thereby  caus- 
ing the  ditch  to  fill  up  with  mud  and  di- 
verting the  water  in  the  ditch  from  its 
proper  channel  and  unlawfully  injuring, 
obstructing,  and  destroying  the  ditch,  is 
sufficient  in  an  information  to  charge  a 
public  offense,  under  a  section  of  the  In- 
diana Criminal  Code  prohibiting  the 
obstruction  of  public  ditches.  Toops  v. 
Slate,  92  Ind.  13. 

It  is  not  necessary,  in  a  prosecution 
for  unlawfully  obstructing  a  public 
ditch,  to  prove  that  all  the  requirements 
of  the  statute  providing  for  the  con- 
struction of  ditches  have  been  complied 
with.  It  is  sufficient  if  the  evidence 
show  that  the  drain  was  constructed  un- 
der the  order  of  the  board  of  county 
commissioners.     Ibid. 

*Toop8  V.  State,  92  Ind.  13. 

*8tate  V.  New,  130  N.  C.  731,  41  S.  E. 
1033. 

'The  owner  of  land  adjoining  a  high- 
way may  peaceably  abate  a  nuisance 
caused  by  highway  commissioners  turn- 
ing water  from  a  ditch  in  a  stream  upon 
his  land  to  the  injury  of  his  cultivated 
fields,  by  closing  the  sluiceways  through 
which  the  water  comes.  Thompson  v. 
Allen,  7  Lans.  459. 

One  who  did  not  consent  to  the  con- 
struction of  a  ditch  across  his  premises, 
or  who,  although  consenting,  claimed 
and  exercised  tlie  right  of  building  a 
fence  across  it,  is  not  liable  for  damages 
resulting  from  its  obstruction,  where 
the  natural  sinking  of  the  fence  has  ul- 


Digitized  by  VjOOQIC 


timately  caused    a  greater    obstruction       I 
than  at  first  existed.  Freeman  v.  Week*, 
48  Mich.  255,  12  N.  W.  215. 

*One  cannot  unnecessarily  obstruct  a 
municipal  drain  which  illegally  throws 
water  upon  his  land,  if  a  third  party  is       j 
injured    by  the    back    flow.     Amiek  v. 
Tharp,  13  Gratt.  5G4,  67  Am.  Dee  787. 

It  is  no  defense,  in  an  action  to  re- 
cover the  statutory  penalty  for  obstruct- 
ing a  ditch  used  for  the  draining  of 
water  from  the  highway,  that  the  £tch 
was  not  lawfully  laid  out  and  estab- 
lished along  the  highway.  Hines  v. 
Darling,  99  Mich.  47,  57  N.  W.  1081. 

'The  owner  of  land  is  not  liable  for 
the  penalty  prescribed  by  statute  for 
wilfully  filling  up  a  ditch  constructed 
by  the  overseer  of  higliways  for  the 
drainage  of  the  highway,  where  the  ditch 
did  not  effect  that  object  or  furnish 
any  channel  for  the  passage  of  «water 
therefrom,  but  instead  created  a  mud 
hole  in  front  of  the  house  and  store  of 
such  owner,  which  he  filled  up  for  the 
sole  purpose  of  improving  the  street  and 
restoring  the  dry  condition  thereof 
which  had  theretofore  existed.  State  v. 
Smith,  62  Wis.  134,  8  N.  W.  870. 

'The  obstruction  of  a  sewer  by  serv- 
ants who,  while  engaged  in  s^ieepin^ 
their  master's  store,  wilfully  and  inten- 
tionally threw  the  sweepings  into  thr 
same,  does  not  make  the  master  liable 
to  one  whose  cellar  was  flooded  by  the 
obstruction.  Douglass  v.  Stephens,  18 
Mo.  362. 

*Chambers  ▼.  Kyle,  87  Ind.  83. 
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•tatiite  to  maintain  the  proceeding.^®  Where  the  right  to  have  the 
4it«»ii  kept  open  is  conferred  by  statute,  the  remedies  afforded  by  it  for 
obstruction  of  the  ditch  are  exclusive.*^  If  the  statute  provides  no 
.•emedy  the  proper  authorities  may  resort  to  injunction  or  mandamus 
'o  t-ompol  the  removal  of  obstructions.^^  A  private  individual  injured 
:iy  a  wnmgful  obstruction  of  the  ditch  may  recover  damages  for  his 
injurj''  from  the  one  responsible  for  it.^^  So,  if  a  canal  company,  in 
•oii^tructing  or  repairing  its  work,  obstructs  the  sweat  and  lead 
litt*he&  which  have  been  in  continuous  use  for  a  long  period  of  time. 


An  owner  of  land  through  which  a 
lr.iin«sr<*  ditch  pasneB  cannot  be  enjoined 
.ir  dniina^  commiftsioners  from  allow- 
nir  hi»  Mtock  to  pasture  on  his  land 
.«-it1iout  inclosing  the  ditch,  under  a 
statute  providing  that  when  an  owner 
«hail  permit  animals  to  pasture  in  an 
indo^Al  field  through  which  runs  an 
t*p^n  ditch,  being  part  of  a  combined 
^}  <-tem  of  drainage,  he  shall  repair  such 
•Umage  to  the  ditch  as  may  be  done  by 
the  animals,  of,  if  he  neglects  to  do  so, 
making  him  legally  liable  for  the  in- 
\xkTj  done.  Drainage  Comrs.  v.  HconoCf 
A  IIL  App.  120. 

A  landowner  through  whose  land  a 
•litdi  for  the  draining  of  adjoining 
lAnds  haa  been  constructed  is  not  liable 
tor  injuries  to  such  adjoining  land  from 
orerllow  caused  by  the  filling  up  of  the 
•I itch  on  hit  land  by  the  natural  wash- 
iiy  in  of  the  adjoining  banks,  although 
the  nae  and  pasturing  of  the  land  by 
«Ticii  owner  in  an  ordinary,  careful,  and 
pradcnt  manner  contributed  to  such  fill- 
ing n.     ilyret  v.  Laughlitif  62  Ind.  327. 

**ne  eonmiissioners  of  sewers  have 
tiu  aodi  possessory  interest  in  a  wall  or 
dam  creeted  by  them  across  a  navigable 
river  aa  will  entitle  them  to  maintain 
rrespaaa  against  the  commissioners  of 
'he  harbor  for  breaking  it  down.  New- 
'itttie  r.  Clark,  2  J.  B.  Moore,  666,  8 
raust.  602,  20  Revised  Rep.  583. 

A  polioe  jury  cannot,  in  Louisiana, 
ii«aintnin  an  action  for  the  removal  of 
•fbatmetioiis  closing  a  natural  drain 
and  obatrueting  the  drainage  of  planta- 
*ioiM  onder  the  express  power  of  the 
r^nlation  of  roads,  bridges,  causeways, 
•likea,  and  leveea,  the  adoption  of  ays- 
tnns  of  drainage,  and  the  reopening  of 
natoral  drains  or  water  courses  on 
lands  dirided  among  several  proprietors. 
^omeordia  t.  Natchez,  R.  R.  d  T,  R,  Co. 
44  La.  Ann.  613,  10  So.  809. 
'^CftMOsrs  T.  K^ie,  87  Ind.  8S. 


Obstructing  a  public  highway  by  fill- 
ing up  a  culvert  so  as  to  pre\ent  the 
drainage  of  the  highway  and  continuing 
such  obstruction  after  it  is  created  are 
separate  and  distinct  ofi'enscH,  under  a 
statute  imposing  a  penalty  for  causing, 
creating,  or  continuing  such  a  nuisance. 
Burke  V.  People,  23  ill.  App.  36. 

In  an  action  for  obstructing  a  ]e|;ally 
established  ditch  the  order  of  the  county 
board  for  its  construction  is  admissible 
to  prove  its  leg-ality,  but  not  to  show 
the  actual  opening  of  the  drain  or  its 
capacity  or  utility  as  opened.  Cham- 
bers V.  Kyle,  87  Ind.  83. 

"A  mandatory  writ  of  injunction 
may  issue  ea  parte,  demanding  the  re- 
moval of  an  obstruction  from  a  drainage 
canal,  where  its  continuance  inflicts. an 
injury  forbidden  by  a  writ  of  prohibi- 
tion. New  Iberia  Rice  Mill.  Co.  v.  Ro- 
mero, 105  La.  430,  29  So.  876. 

Demand  is  a  prerequisite  to  a  man- 
damus to  compel  the  removal  of  ob- 
structions from  a  drainage  ditch.  Lake 
Erie  d  W.  R.  Co.  r.  State,  139  Ind.  158, 
38  N.  £.  596. 

^*One  obstructing  a  sewer  and  there- 
by flooding  plaintifi^'s  cellar  is  not  liable 
for  such  cwmages  as  plaintiff  might 
have  prevented  by  removing  his  goods 
after  discovering  the  condition  of  the 
cellar.  DouglasB  v.  Stephens,  18  Mo. 
362. 

A  landowner  having  the  right  by  law 
to  enter  upon  the  lands  of  another  to 
remove  obstructions  inadvertently  or 
negligently  placed  in  a  legally  estab- 
lished ditch  by  such  other  for  temporary 
purposes,  which  are  easily  removed,  can- 
not stand  by  and  await  the  ruin  of  his 
crops  and  hold  the  other  liable  there- 
for, in  the  absence  of  evidence  that  tho 
obstructions  were  wilfully  placed  there- 
in for  the  purpose  of  creating  ol:?*t  ruc- 
tions.    Chamberg  v.  Kyle,  87  Ind.  83. 
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it  will  be  liable  for  the  injuries  thereby  caused  to  the  abutting 
owner.^*  And  if  a  water  company  constructs  its  pipe  in  such  a  way 
that  it  settles  and  stops  the  flow  of  sewage,  it  will  be  liable  for  the 
injury  thereby  caused  to  an  abutting  property  owner.^'  The  mea:^ 
ure  of  damages  for  injury  to  an  owner's  land  from  overflow  caused  by 
obstructions  by  another  in  a  drain  constructed  under  a  statute  provi<l 
ing  that  any  person  obstructing  ditches  or  drains  constructed  imder 
the  pTOvisions  of  the  act  shall  be  liable  to  the  person  injured  thereb\ 
in  the  sum  of  $1  for  each  day  such  obstruction  shall  remain,  to  be  re 
covered  in  an  action  at  law  by  the  injured  party,  is  $1  for  each  day 
the  obstruction  has  remained  in  the  drain,  whether  more  or  less  than 
the  actual  injuries  sustained.^® 

282.  Abandonment  of  drain. —  There  being  no  duty  on  the  part  of 
the  public  or  of  a  municipal  corporation  to  drain  in  the  first  instana*. 
there  is  no  duty  to  continue  a  drain  which  has  once  been  established, 
unless  it  is  imposed  by  statute,  so  long  as  the  citizens  are  left  in  no 
worse  condition  than  they  were  before  the  drain  was  established.^ 
Under  this  rule,  drainage  districts  may,  with  the  consent  of  the  leg 
islature,  be  dissolved,  and  the  drains  maintained  by  them  suffered  t«' 
decay.*  No  lapse  of  time  can  invest  an  artificial  channel  with  the 
characteristics  of  a  natural  water  course.*''  But  a  ditch  dug  as  i\ 
neighborhood  drain,  and  which  has  remained  open  as  a  water  course 
for  a  series  of  years,  ought  to  be  governed  by  the  same  rules  that  apply 
to  other  water  courses ;  and  one  of  the  neighbors  should  not  be  permit- 
ted to  obstruct  or  destroy  it  without  the  consent  of  the  others.*  When 
an  artificial  drain  has  become  necessary  to  the  drainage  of  adjoining 
lands,  it  is  to  be  considered  and  treated  as  a  natural  water  course  sn 

^*William8    v.    Drummond    Water    <£■  The  damages  awarded  an  owner  for  lainl 

Canal  Co.  130  N.  G.  746.  41  S.  E.  1030;  taken  for  such  use  include,  in  conteni 

Mullen  V.  Lake  Drummond  Canal  rf  Wa-  plation  of  law,  all  loss  or  injury  result 

ter  Co.  130  N.  C.  496,  61  L.  R.  A.  833,  ing  to  him  thereby.     Hollenheck  v.  Del- 

41  S.  E.  1027:   Ferebee  v.  Lake  Drum-  rick,  162  111.  388,  44  N.  E.  732. 

motid  Canal  d  Water  Co.  130  N.  C.  745.  ^Lawion  v.  South  Bound  R.  Co.  61  S. 

41  S.  E.  1037.  C.  548,  39  S.  E.  752. 

^Kankakee  Water  Works  Co.  v.  Irvyin,  ^Freeman  v.  Weeks^  45  Mich.  335,  7 

56  111.  App.  610.  N.  W.  904. 

"Ayre*  v.  Laughlin,  62  Ind.  327.  So,  after  a  ditch  has  been  construct e*! 

^Henderson  v.  Minneapolis,  32  Minn,  across  an  abandoned  highway  the  town- 

319,  20  N.  W.  322 ;  Waters  v.  Bay  View,  ship  authorities  are  not  justified,  aftcr 

61  Wis.  642,  21  N.  W.  811;  Atchison  v.  the    lapse    of    many    years    and    upon 

ChallisSy  9  Kan.  603 ;  Estes  v.  China,  56  changing   the   highway   to   its   original 

Me.  407.  line,  in  filling  up  the  ditch,  where  they 

•In  the  exercise  of  the  right  to  take  awarded    the  owner   but  nominal   dam 

land  by  condemnation  to  be  used  for  a  ages  for  his  property  and  did  not  con 

ditch,  there  are  none  of  the  elements  of  demn  the  right  to  maintain  the  ditcb 

a  contract  which  would  be  impaired  by  Chase  v.   Middleton,   123  Mich.  647,  82 

a  sub8c<iuent  dissolution  of  the  district.  N.  W.  612. 
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far  as  proceedings  looking  to  its  abandonment  are  concerned,  and  it 
comprises  such  a  property  right  as  will  be  protected  by  injunction.' 
The  powers  of  a  drainage'  district  cannot  be  lost  by  mere  nonuser.'^ 
But  rights  may  be  acquired  against  a  drainage  right  by  prescription, 
M>  that  a  public  right  of  drainage  may  be  lost  by  nonuser.*^  In  discon- 
tinuing a  drain^  care  must  be  taken  not  to  inflict  injury  on  private 
property.* 


■Tusfing  v.  King,  65  Ohio  St.  10,  60 
S.  E.  966;  Freeman  v.  Weeks,  48  Mich. 
2.\5,  12  N.  W.  215. 

Viromp  Land  Ditt.  No.  150  ▼.  Silver, 
5«  Cal.  51,  32  F«c.  860. 

'Com.  Y,  Belding,  13  Met.  10. 

*  Where  the  citj  accepted  annexed  ter- 
litorv  and  its  roads  in  the  condition  in 
nhirh  they  were  at  the  time  of  the  an- 
rwxation,  including  the  means  provided 
lor  eanying  off  the  surface  water  col- 
iirting  on  the  street,  which,  altliough 
not  natural  water  courses,  had  at  least 
the  weight  of  Jong-continued  sanction  of 
local  officials  in  deciding  what  was  nec- 
f^wsrT  to  preserve  the  highways;  and 
vhere  the  city  destroys  these  means,  and 
direrts  the  natural  course  of  the  water 
Vol.  U.--WATKiis,  76. 


collecting  on  the  street  hy  crossings  or 
ditches,  thereby  throwing  it  on  the  land 
of  a  private  owner,  if,  in  the  opinion  of 
the  jury,  it  was  carelessly  or  negligently 
done,  the  city  is  liable.  Rohrer  v.  Har- 
risburg,  20  Pa.  Super.  Ct.  643. 

And  a  city,  in  discontinuing  a  sewer 
upon  building  a  new  one,  is  bound  to 
proceed  with  due  regard  to  the  fact  that 
the  premises  of  a  person  are  connected 
with  a  drain  into  the  old  sewer,  and 
may  be  liable  for  the  injuries  caused  by 
its  failure  to  do  so.  The  city,  though 
under  bo  legal  obligation  to  build  or 
maintain  a  sewer,  has  a  right  to  discon- 
tinue an  old  one  and  build  a  new  one. 
O'Brien  v.  Worcester,  172  Mass.  348,  52 
N.  K  386. 
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•UQ.  Other  means  of  extinguishment. 

888.  What  ii  a  ferry  t —  A  ferry  has  been  said  to  be  a  public  high- 
way or  thoroughfare  across  a  stream  of  water  by  boat  instead  of  by 
Kridge;^  and  it  has  also  been  said  that  it  is  a  moving  highway  upon 
water.-  But  those  definitions  are  wholly  inadequate  to  express  the 
full  idea  intended  to  be  conveyed  by  the  word  "ferry."  A  boat  is  un- 
doubtedly the  easiest  and  most  simple  way  to  span  a  stream  which 
intersects  a  highway.  Before  the  age  of  bridges  it  was  the  only  way 
^f  crossing  waters  too  deep  to  ford  and  too  wide  to  swim.  It  became 
a  matter  of  public  concern,  therefore,  to  have  a  boat  stationed  where 
it  oould  be  used  when  needed.  Any  person  might  supply  this  need 
throu^  business  enterprise  for  the  reward  which  he  might  obtain, 
thfou^  contracting  to  serve  travelers.  But  this  private  enterprise 
wa3  likely  to  prove  wholly  inadequate  to  satisfy  the  public  needs.  The 
l>ott  owner  would  be  inclined  to  drive  hard  bargains  for  his  services, 
and  there  was  nothing  to  require  the  boat  to  be  in  readiness  at  all 
times,  whether  to  the  convenience  of  the  owner  or  not.  It  was,  there- 
fore, necessary  for  the  pnblic  to  have  some  supervision  in  the  matter. 
The  public  good  demanded  that  the  boat  should  be  at  all  times  in 
readiness,  and  that  the  charges  should  be  reasonable  and  uniform. 
But  to  obtain  these  advantages  it  was  necessary  to  secure  the  boat- 
nun  irom  ruinous  competition,  and  to  make  his  income  certain.  The 
obvious  way  to  accomplish  this  was  to  invest  him  with  a  royal  pre- 
rogative, a  franchise  to  take  toll,  and  to  make  the  right  to  operate 
the  ferry  exclusive.  So  that  the  ferry  means  something  more  than  a 
<wntinuation  of  the  highway  across  the  water,  and  includes  the  idea 
of  public  service  with  its  incidents  of  monopoly  and  toll. 

As  said  by  Cooper,  J.,  the  continuity  of  a  highway  is  not  broken  by 
a  stream  which  crosses  it  The  public,  for  the  purpose  of  travel,  have 
the  same  right  to  go  on  the  water  over  the  highway  that  they  have  to 
pass  along  any  other  portion  of  it ;  but,  as  a  physical  obstruction  in- 
terrenes,  it  is  necessary  that  some  convenient  means  of  transportation 

'Ckilver$  V.  People,  11  Mich.  43. 
'Patteraom  ▼.  Wollmann,  6  N.  D.  608, 
^1  i.  R.  A.  53«,  67  N.  W.  1040. 
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shall  be  furnished,  and  the  simplest  and  most  economical  is  in  many 
cases  by  ferry.^  The  sole  and  exclusive  right  to  transport  over  wa- 
ter courses  for  toll  belongs  to  the  sovereign  and  he  may  parcel  the 
right  out  to  individuals  in  such  manner  as  he  sees  fit.*  But  this  right 
cannot  be  exercised  by  an  individual  without  a  grant  from  the  sov- 
ereign, and  when  the  right  has  been  received  it  is  known  as  a  fran- 
chise."* A  ferry  is,  therefore,  a  liberty  to  have  a  boat  for  the  car 
riage  of  persons  and  property  across  a  narrow  water  way  for  a  rea- 
sonable toU.^  A  flat-bottomed  boat,  connected  with  cables  spanning 
the  stream,  and  moved  or  propelled  back  and  forth  across  it  by  power 
supplied  by  a  stationary  engine  on  the  bank,  is  a  ferry  as  distin- 
guished from  a  bridge.*^  But  to  be  a  ferry  the  public  must  have  a 
right  to  use  the  accommodations.  A  boat  for  use  in  furthering  pri- 
vate business  of  the  owner  is  not  a  ferry.®  The  right  of  navigation 
being  free  to  all,  the  exclusive  privilege  must  be  granted  with  respect 
to  some  limits,  and  the  most  natural  ones  are  the  landing  places.  So, 
it  was  said  in  an  old  case  that  a  ferry  is  in  respect  of  the  landing 
place,  and  not  in  respect  of  the  water.®  But  there  is  a  distinction  be- 
tween the  ferry  franchise  being  connected  with  the  landing  and  the 

*8ullivan     v.    Lafayette     County,    58  miademeanor  to  maintain  a  ferry  with- 

Miss.  790.        ^  out  authority  of  law.     People  v.  Ma^o, 

*Pipkin  V.  Wynne,   13  N.  C.    (2  Dev.  69  Hun,  559,  23  N.  Y.  Supp.  938. 

L. )  402.  One  using  his  own  wherry  for  the  pur- 

*Hunter  v.  Moore,  44  Ark.  184,  51  Am.  pose  of  conveying  his  own  laborers  to 

Rep.  589.  work  is  not  liable  under  a  statute  pro- 

*8tate  v.  Wilson,  42  Me.  9;  Broadnaw  viding   that   anyone   not   licensed,   who 

V.  Baker,  94  N.  C.  675,  55  Am.  Rep.  633.  shall  navigate  a  passenger  boat  for  hire 

^Parrott  v.  Lawrence,  2  Dill.  332,  Fed.  or   gain,  shall    be  liable    to  a    penalty. 

Cas.  No.  10,772.  Tadhunter  v.  Buckley,  7  L,  T.  N.  S.  273. 

'  A     boat     equipped     with     railroad  So,    the    penalty    is    not    recoTerable 

tracks,    and    used    exclusively    for    the  against  one  who  runs  a  free  skiff  as  an 

transportation     of    railroad    cars,    and  inducement  to  persons  to  trade  at  bi> 

which  carries  no  passengers,  baggage,  or  store,  where  it  appears  that  those  trani!>- 

freight,    except   as    they    may    be    con-  ported  in  the  skin  do  not  agree  to  buy 

tained  in  such  cars,  is  not  a  ferryboat  anything  of  the  skiff  owner,  and  that  he 

within  the  meaning  of  the  Montgomerie  makes  no  charge  in  money,  or  otherwise, 

charter  conferring  upon  the  city  of  New  for  the  transportation.     8hinn   t.   Coi- 

York  the  sole  power  to  establish  ferries;  ion,  52  Ark.  90,  12  S.  W.  157. 

and  its  operation  does  not  invade  such  *Ip8tcich  v.  Browne,  Savile,  11. 

exclusive  franchise.    New  York  v.  New  A  ferry  franchise  is  nothing  more  or 

England  Transfer  Co,   14  Blatchf.    159,  less  than  a  right  conferred  to  land  at  a 

Fed.  Cas.  No.  10,197.  particular  point  and  receive  toll  for  the 

An  owner  of  a  small  steam  yacht,  transportation  of  passengers  and  prop- 
who,  mainly  on  Sundays  and  holidays,  erty  from  that  point  across  a  stream, 
conveys  passengers  for  hire  from  a  vil-  Mills  v.  St.  Clair  County,  7  111.  198. 
lage  to  a  wharf  upon  pleasure  grounds  On  this  principle,  it  was  held  that 
not  connected  with  any  highway,  but  an  injunction  against  the  use  of  a  wharf 
maintained  by  the  proprietors  for  the  for  the  purpose  of  a  ferry  is  violate<l 
accommodation  of  visitors  to  such  where  the  ferryboat  lies  at  the  dock 
grounds  at  the  request  of  such  proprie-  each  night,  and  takes  in  supplies  there- 
tors,  does  not  maintain  a  ferry  ^\ithin  from.  \ew  York  v.  Xew  York  d  S.  /. 
the  meaning  of  a  statute  making  it  a  Ferry  Co.  8  Jones  &  S.  300. 
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title  to  the  soil  of  the  landing,  for  the  owner  of  a  ferry  need  not  have 
the  pn»perty  in  the  soil  on  either  side  of  the  ferry ;  it  is  sufficient  if 
the  landing  place  is  a  public  way,  or,  if  private  property,  that  he  has 
secured  tlie  privilege  of  using  it  for  a  landing  place,  although  the  title 
is  in  another.^^  The  riglit  to  one  landing  is  sufficient,  for  a  ferry 
franchise  can  be  granted  giving  the  right  to  transport .  persons  and 
property  from  one  shore  of  the  stream  to  the  other  shore  only,  with- 
out the  right  to  bring  a  return  cargo.^^  And  the  character  of  a  ferry 
is  not  destroyed  by  the  fact  that  the  boats  make  an  intermediate  stop 
l)etween  its  termini.^*  A  ferry  franchise  is  entirely  distinct  from 
the  right  to  navigate  the  river,  and  therefore  the  grant  of  such  fran- 
chise is  not  within  a  constitutional  provision  that  rivers  within  the 
state  shall  be  common  highways  and  forever  free,  without  any  tax, 
duty,  or  impost.** 

2S4.  Ferry  franchiae  as  property. —  A  ferry  franchise  is  property,' 
and  the  character  of  that  property  is  real  estate  f  and  a  ferry  is  an 
incorporeal  hereditament  capable  of  transfer  and  of  descending  to  the 
heirs  of  the  licensee.*  It  can,  therefore,  be  transferred  only  in  the 
manner  prescribed  by  the  statutes  relative  to  conveyances  of  real  es- 
tate.* The  statute  may  give  the  franchise  a  different  character  and 
make  it  personal  to  the  licensee,  so  that  it  cannot  be  transferred  and 
will  not  descend  to  heirs,  but  will  terminate  with  the  death  of  the 
licensee. 

S8S.  A  ferry  cannot  be  operated  without  permission  from  govem- 
■Oit.—  A  ferry  being  the  continuation  of  a  public  highway  across  a 
natural  harrier,  the  keeper  is  in  a  position  to  levy  toll  upon  all  who 
seek  to  use  it^  and  no  one  is  allowed  to  take  toll  without  governmental 
supervision.     Therefore,  in  the  absence  of  peculiar  or  special  cir- 

^Feter  ▼.  Kendal^  6  Bam.  k  C.  703;  the  ownership  of  it  is  not  connected 
Day  V.  Stetson,  8  Me.  365.  with  the  ownership  of  the  soil,  no  one 

^Pcwrr  V.  Athens,  26  Hun,  282.  can  have  seisin   of  it  as  of  land;   but 

"A'eir  York  v.  New  Jersey  8.  B.  Nav.  still  it  is  classed  with  real  estate,  and 
Co.  106  N".  Y.  28,  12  N.  E.  435.  is  subject  to  the  laws  which  govern  the 

^hapin  V.  Crusen,  31  Wis.  209.  realty.     It  descends  to  heirs,  is  subject 

*Conwaif  ▼.  Taylor,  1  Black,  603,  17  L.  to  dower,  and  to  all  the  incidents  of  real 
ed.  191.  property.     Botoman    v.  Wathen,  2    Mc- 

Althongh  m  ferry  franchise  is  held  Lean,  376,  Fed.  Cas.  No.  1,740. 
•abject  to  the  right  of  the  county  court  A  ferry,  being  a  franchise  and  there- 
to regulate  the  toll,  it  is  property  of  fore  a  hereditament,  constitutes  lands 
which  the  owner  cannot  be  deprived  within  the  meaning  of  a  statute  enti- 
vithoat  compensation.  Chadwick  v.  Hav-  tling  to  compensation  the  owner  of  lands 
trkili  Bridge^  2  Dane  Abr.  686.  injuriously  affected  by  the  construction 

*Uokury  T.  Louisville  d  J,  Ferry  Co,  of  a  railroad.  Queen  v.  Cambrian  R. 
9  C.  C.  A.  174,  18  U.  8.  App.  542,  60  Co.  L.  R.  6  Q.  B.  422,  40  L.  J.  Q.  B.  N. 
Fed.  645.  S.  160,  25  L.  T.  N.  S.  84,  19  Week.  Rep. 

A    feny   right    is   a   right   connected   1138. 
with  the  soil,  and  g^ows  out  of  it.     It       *Lewis  ▼.  Oaineaville,  7  Ala.  85. 
is  an  incorporeal   hereditament.    When       *  Dundy  ▼.  Chambers,  23  111.  369. 
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cumstanccs,  a  grant  or  license  from  the  government  is  nix*essary  to 
authorize  one  to  set  up  a  ferry;  and  this  license  may  contain  such 
conditions  as  are  necessary  to  give  the  government  supervision  of  the 
operations  of  the  ferry,  and  the  opportunity  to  protect  the  rights  of 
the  public^  In  Young  v.  Harrison^  it  is  said  that  the  right  to  re- 
ceive compensation  from  travelers  and  others  for  their  transportation 
across  a  river  on  a  public  highway  is,  both  at  common  law  and  by 
statute,  a  public  franchise,  and  from  its  nature  ought  so  to  be;  for 
no  greater  evil  could  be  imagined  than  the  unrestrained  power,  on 
the  part  of  individuals,  to  exact  from  the  traveler,  who  cannot  brook 
delay  nor  stipulate  for  terms,  whatever  cupidity  might  exact.  The 
state  may  prescribe  a  penalty  for  setting  up  a  ferry  without  permis- 
sion.* The  ownership  of  the  soil  on  both  sides  of  the  stream  will  not 
confer  the  right  to  set  up  or  exercise  the  franchise  of  operating  a  ferry 
across  the  stream;  it  can  go  no  farther  than  to  authorize  the  pro- 
prietor to  establish  a  ferry  for  his  own  convenience  and  that  of  his 
family,  or,  at  the  farthest,  to  ferry,  not  for  tolls, — ^that  is,  for  a  fixed 
price  independent  of  contract, — ^but  upon  a  contract,  express  or  im- 
plied, when  not  forbidden  by  statute,  and  when  it  does  not  affect  an 


^Patterson  v.  WoUmann,  6  N.  D.  608, 
33  L.  R.  A.  536,  67  N.  W.  1040; 
f^hurchman  v.  Tunatal,  Hardres,  163, 
Approved  in  Comyns'  Digest,  Piscary, 
B.*  363;  Hale,  de  Jure  Maris,  chap. 
2;  State  v.  Hudson  County,  23  N.  J. 
L.  206;  North  d  South  Shields  Ferry 
Co,  V.  Barker,  2  Exch.  149;  Benson  v. 
New  York,  10  Barb.  224;  Blissett  v. 
Hart,  Willes  Rep.  512,  note;  MiUs  v. 
St.  Clair  County,  4  111.  63;  Carroll  v. 
Campbell,  108  Mo.  550,  17  S.  W.  884; 
Stark  V.  M'Oowen,  1  Nott  k  M'C.  387, 
9  Am.  Dec.  712;  Goloonda  v.  Field,  108 
111.  419;  McRoberts  v.  Washburne,  10 
Minn.  23,  Gil.  8;  2  Dane  Abr.  683; 
Day  V.  Stetson,  8  Me.  365;  Hanger  v. 
Little  Rock  Junction  R,  Co.  52  Ark.  61, 

11  S.  W.  965;  Organ  v.  Memphis  A  L.  R. 
R.  Co.  51  Ark.  235,  11  S.  W.  96;  Milton 
V.  Haden,  32  Ala.  30,  70  Am.  Dec.  523; 
Tugxoell  v.  Eagle  Pass  Ferry  Co.  74  Tex. 
492,  9  S.  W.  120,  13  S.  W.  654;  Wheat 
V.  State,  6  Mo.  455;  Huzzey  v.  Field, 
2  Cromp.  M.  &  R.  432,  4  L.  J.  Exch.  N. 
S.  239,  1  Gale,  166,  5  Tyrw.  855;  Mur- 
ray V.  Menefee,  20  Ark.  561;  Hudspeth 
V.  Hall,  111  Ga.  510,  36  S.  E.  770; 
Prosser  v.  Wapello  County,  18  Iowa, 
327;  New  York  v.  Starin,  106  N.  Y.  1, 

12  N.  K.  631;  Stark  v.  Miller,  3  Mo. 
470;  Penmylvania  R.  Co.  v.  National  R. 


Co.  23  N.  J.  Eq.  441;  Johnson  r.  En- 
kine,  9  Tex.  1. 

The  right  to  maintain  and  operate  a 
ferry,  and  collect  tolls,  is  a  franchise. 
It  is  a  sovereign  prerogative,  and  in  thii^ 
country  vests  in  individuals  only  by  leg- 
islative grant;  and  it  makes  no  dif- 
ference whether  the  grant  is  made  di- 
rectly by  the  legislature  or  by  a  subordi- 
nate body  to  whom  the  power  is  dele- 
gated,— ^it  is  still  a  grant  emanating 
from  the  authority  of  the  state.  Evan^ 
V.  Hughes  County,  3  S.  D.  580.  54  N. 
W.  603. 

In  a  Pennsylvania  case  it  was  held 
that  in  the  absence  of  any  legislation  on 
the  subject,  the  right  to  maintain  a  pub- 
lic ferry  is  common  to  all  riparian  own- 
ers, and  restricted  only  when  interfer- 
ing with  special  grants.  Braddark 
Ferry  Co.'s  Appeal,  3  Pennyp.  32. 

That  decision  cannot  ]K>ssibly  be  ri^ht, 
but  it  illustrates  the  uncertainty  which 
absence  of  legislation  creates.  A  ferry 
right  involves  a  right  to  take  toll,  and 
no  individual  is  accorded  that  right 
without  a  grant  from  the  state.  Conse- 
quently, in  the  absence  of  legislation, 
there  is  no  ferry  right  except  through 
tolerance. 

•6  Ga.  130. 

TugweU  v.  Eagle  Pass  Ferty  Co.  74 
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establinhed  public  ferry.*  The  government  cannot,  however,  inter- 
len*  with  tlie  right  of  the  riparian  owner  to  maintain  a  boat  for  his 
own  convenience  and  that  of  his  family,  if  he  does  not  attempt  to  use 
it  as  a  public  conveyance.*  And  if  the  boat  is  not  in  the  line  of  travel, 
and  the  riparian  owrner  maintains  a  boat  for  his  own  convenience,  he 
may  contract  to  carry  others  across  the  stream  for  such  compensa- 
tion as  he  may  be  able  to  secure,  so  long  as  he  does  not  interfere  with 
I'xchisive  ferry  privileges  which  have  been  granted  others.^  An  un- 
authorized attempt  of  a  corporation  to  operate  a  ferry  may  be  pre- 
vented by  quo  warranto  proceedings."'  When  a  railroad  is  limited 
by  the  terms  of  its  charter  to  charge  a  given  rate  per  mile  per  pa?* 
^ngdr  and  per  ton  of  freight,  and  required  to  furnish  boats  at  its 
termini,  it  cannot  collect  an  additional  charge  for  transportation  on 
he  boats  as  a  common  carrier ;  and  when  it  does  so  it  is  liable  for  the 
]ienalty  imposed  for  such  an  overcharge  by  a  statute  passed  after  the 
granting  of  its  charter.*  The  operation  of  a  ferry  may  be  authorized 
l»y  implication.^  The  owTier  of  a  perpetual  grant  of  a  ferry  franchise 
from  the  legislature  is  under  no  obligation  to  secure  a  ferry  license 
from  the  county  court-,  and  is  not  liable  for  the  penalty  prescribed  by 
-latute  for  maintaining  the  same  without  such  license.^^ 

28Sa.  PrescriptiTe  rights.— -  A  modification  of  the  doctrine  stated  in 
fhe  preceding  section,  which  is  not  in  reality  an  exception,  but  which 

In.  480,  9  8.  W.  120,  13  S.  W.  654;  his  own  expense,  and  charge  toll  for 
ihinlap  V.  Yoakum,  18  Tex.  582;  Ladd  crossing,  must  be  construed  to  authorize 
*.  Cholard,  Minor  (Ala.)  366;  Milton  ▼.  only  the  establishment  of  a  private  ferry 
lladfH,  32  Ala.  30.  70  Am.  Dec.  523.  for  the  use  of  the  owner  of  the  land,  and 
*ProMfr  T.  Wapello  County,  18  Iowa,  not  open  to  the  public  at  its  demand; 
.'27;  WiUiantM  v.  Turner,  7  Ga.  348.  but  for  the  occasional  use  of  which  he 

TXenQngo  Bridge  Co.  v.  Paige,  83  N.  may  take  ferriage,  although  not  as  a 
> .  1T8,  38  Am.  Rep.  407 ;  Enfield  Toll  regular  business,  in  view  of  a  later  stat- 
Rridtfe  Co.  V.  Hartford  d  N.  H.  R.  Co.  utory  provision  to  the  effect  that  the 
17  (*0Dn.  40,  42  Am.  Dec.  716;  Hunter  right  to  construct  a  bridge  or  establish 
V  Mocre,  44  Ark.  184,  61  Am.  Rep.  589.  a  ferry  for  private  use,  within  or  ad- 
While  grants  from  the  state  of  lands  joining  lands,  is  appurtenant  to  the 
'•n  water  courses  do  not  carry  with  them,  ownership  of  the  land,  but  the  right  to 
>«  an  appurtenance,  the  privilege  of  establish  and  keep  a  public  bridge  or 
keeping  a  public  ferry,  yet  the  grantee  ferry  is  a  francliise,  and  must  be  granted 
takw  a  right  of  private  ferry,  for  inter-  by  the  state.  Qreer  v.  Haugahook,  47 
^nence   with  which    by  a    bridge  con-    Ga.  282. 

<nKted    under     legislative     authority       'Darnell  v.  State,  48  Ark.  321,  3  S.  W. 
(compensation  must  be  made.     Harrison   365. 

».  Young,  9  Ga,  859;   Oreer  v.  Hauga-       *Camden    d  A.    R.  d    Transp.    Co.  y. 
Vwl.  47  Ga.  282.  Brigga,  22  N.  J.  L.  623. 

*Tu»ea4oo»a  County  v.  Fotter,  132  'When  the  rates  for  a  ferry  are  set- 
Ala.  892,  31  So.  587;  Biate  v.  Wise,  7  tied  by  the  public  authority  therefor,  it 
Ind.  645:  Averett  v.  Brady,  20  Ga.  523;  recognizes  by  implication  its  lawful  ex- 
Uud9petk  ▼.  Holl,  111  Ga.  510,  36  S.  E.  istence.  Smith  v.  Harkins,  38  N.  C.  (3 
"0.  Ired.  Eq.)  613,  44  Am.  Dec.  83. 

A  »tatDtonr  provi^iion  authorizing  the       ^*Multnomah  County  v.  Knotty  6  Or. 
owner  oMand  on  both  sides  of  a  stream    279. 
to  ssUbliih  a  bridge  or  ferry  thereon  at 
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appears  to  be  so,  is  the  rule  wliich  has  recognized  the  validity  of  fer- 
ries which  have  been  in  operation  for  a  long  period  of  years,  although 
the  owners  could  not  show  a  grant  or  license.  Whenever  there  may  be 
a  grant  of  a  franchise,  and  a  person  is  found  in  the  enjoyment  of  one 
and  to  have  continued  this  enjoyment  from  a  very  ancient  period 
without  question,  it  will  be  presumed  that  the  right  was  founded  on  a 
grant.  Before  society  was  as  well  organized  as  it  is  now,  and  before 
the  records  were  as  well  kept,  many  ferries  were  in  operation  which 
had  no  definite  authority  to  show  for  their  existence,  but  which  had 
existed  so  long  that  it  could  not  be  shown  that  they  were  not  right- 
fully established.  This  raised  the  question  of  the  effect  of  long  us^*. 
It  was  unanimously  conceded  that  to  some  extent  a  right  could  be  es- 
tablished by  lapse  of  time.  Thus,  in  Hix  v.  Gardiner,^  it  was  said 
that  it  had  been  adjudged  that  if  a  man  have  a  common  ferry,  and 
prescribes  to  have  obelum  for  every  footman  passing  and  denariuin 
for  every  horseman,  and  that  none  shall  pass  but  over  this  ferry,  this 
is  a  good  prescription.  And  that  doctrine  has  been  carried  forwartl 
into  the  modern  decisions  with  a  modification  in  favor  of  the  ferry 
owner,  so  that  the  rightfulness  of  the  ferry  has  been  permitted  to  be 
established  by  occupation  of  it  without  question  for  the  period  neces- 
sary to  acquire  title  to  real  estate  by  prescription.*  These  decisions 
are  hardly  in  accord  with  true  principle,  at  least  in  states  where  time 
does  not  run  against  the  government.  In  case  of  governmental  grants 
there  is  now  no  difiiculty  in  showing  the  grant  if  it  exists ;  and  the 
doctrine  of  presumed  grant  has  no  application  in  such  cases  at  tiie 
present  time,  so  that,  unless  the  occupant  can  show  a  grant,  it  should 
be  held  not  to  exist.  And  the  better  doctrine  is  that  now  a  pre- 
scriptive right  to  maintain  a  ferry  in  this  country  cannot  exist,  at 

*  2  Bulstr.  196.  county    courts.    The    continued     enjoj- 

^  Milt  on  V.  Uaden,  32  Ala.  30,  70  Am.  ment  of  such  a  franchise  by  the  city,  or 

Dec.  523;   Smith  v.  Harkins,  38  N.  C.  even  by  an  individual  to  whom  it  had 

(3  Ired.  Eq.)  613,  44  Am.  Dec.  83;  Wil-  been  granted  by  the  preceding  govem- 

Uams  V,  Turner,  7  Ga.  348;  Harrison  v.  ment,   was  not   so   antagonistic  to   the 

Young,  9  Ga.  359.  general  policy  of  the  state  as  to  devest 

Where   it   appears    that    a    city    has  the     franchise     out    of    the     previous 

maintained  a  ferry  for  a  time  beyond  grantee,  it  not  appearing  plainly   that 

the  memory  of  living  men,  it  will  be  this  was  the  purpose  and  intent  of  the 

held  to  have  obtained  a  ferry  franchise  state.     The  franchise  would  not  be  de- 

by  prescription.     Laredo  v.   Martin,  52  vested  by  implication.    Ibid. 

Tex.  548.  One  who  has  been  in  the  continuous 

And  the  prescriptive  right  of  a  city  use,  operation,  and  enjoyment  of  a  ferry 

to  maintain  a  ferry  was  not  abrogated  privilege  for  eight  or  ten  years,  whether 

or   annulled    by   the    Constitution    and  the  rightful  owner  or  not,  may,  on  be- 

laws,  where  its  inhabitants  came  under  half  of  the  interests  of  the  public,  and 

the  government  of  the  state  of  Texas,  as  one  in  the  actual  use  and  enjoyment 

although  it  was  the  general  policy  of  the  of  the  right  for  the  benefit  of  the  public, 

state  to  subject  ferries  to  the  control  of  enjoin  those  who  seek  to  violate  the  laws 
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least  unless  it  has  been  in  use  from  colonial  times.*  Even  where  a 
ppesjcTiptive  ferry  right  is  recognized,  it  will  not  be  held  to  be  ex- 
i-lusive  when  the  court  by  which  the  right  must  have  been  granted  had 
no  authority  to  confer  an  exclusive  right.* 

286.  Orer  what  waters  ferry  may  be  establiBhed. —  A  ferry  per- 
forms its  office  with  respect  to  narrow  waters  and  confined  places, 
and  is  concerned  in  transporting  travelers  from  shore  to  shore  and  is 
a  matter  of  local  concern ;  and  it  is  to  be  distinguished  from  the  carry- 
ing  of  persons  or  property  on  long  voyages  and  from  navigation  in 
ireneral.  The  waters  on  which  they  are  to  be  established  must  be  of 
-uch  a  character  that  they  may  be  traversed  at  regular  and  brief  in- 
'*»r\'als  by  boats  adapted  to  the  business.*  The  fact  that  the  water 
i<  tidal  does  not  alter  the  power  to  license  ferries  upon  it.*  But  gen- 
•  -ral  authority  to  a  county  court  to  establish  ferries  does  not  include 
« he  right  to  establish  them  over  rivers  upon  the  further  shore  of  which 
lies  a  foreign  nation^'  A  narrow  cut-off  separating  a  neck  of  land 
from  the  mainland  is  not  a  river  or  part  of  it,  which  sweeps  around 
the  neck  of  land,  in  the  sense  that  a  ferry  across  it  would  be  illegal 
lieeause  over  the  river  within  two  miles  of  another  ferry.*  The  gen- 
i-ral  question  of  the  right  of  independent  governments  to  establish 
ferries  on  boundary  waters  has  already  been  treated,*  as  has  also  the 
(|uestion  arising  out  of  the  conllicting  authority  between  the  state 
and  Federal  governments.* 

S87.  Power  of  manicipal  eorporation  to  establiili  and  regulate 
ferries. —  The  rnle  that  a  municipal  corporation  has  only  such  pow- 
••rs  as  are  granted  to  it  applies  with  fidl  force  to  its  efforts  to  establish 
and  regulate  ferries.  Therefore,  the  question  of  the  power  of  the 
rnimicipality  depends  upon  the  construction  of  the  statutes  under 

of  KoitiickT  by  erecting  another  ferry       ^Banington  ▼.  Neuse  River  Ferry  Co. 

Acrow  tbe  line  of  and  within  the  dis-   69  N.  C.  165;  Shorter  ▼.  Smith,  9  Ga. 

taaoe  from  such  eatabUshed  ferry  that  517;    Harrison   ▼.    Young,   9   Ga.   359: 

ia    prohibited  by   such   laws;    at   least,  Parish  Treasurer  v.  Russell,  3  La.  93. 

•oeh  person  is  entitled  to  an  order  con-       ^New  York  v.  New  Jersey  8,  B.  .Var. 

tnoiBg  the  order  of  injunction,  pending  Co.  106  N.  Y.  2S,  12  N.  E.  435. 

an  mppeal,  as  provided  under  a  section       *Fay,  Petitioner,  15  Pick.  243. 

of    tJie   Kentud^  Code.    Davis  ▼.  Con-       *Zane  v.  Zone,  2  Va.  Gas.  63. 

•oily,  104  Ky.  S7,  46  8.  W.  679.  Before  the  act  of  January  23,   IS50, 

*D9if  T.  Stetson,  8  Me.  365;  Bird  ▼.  there  was,  in  Texas,  no  4aw  which  au- 
MmUh^  8  Watts,  434,  34  Am.  Dee.  488;   thorized  the  grant  of  a  licenso,  by  the 
jtimte  em  relL  Driver  v.  Talladega  Road  county  court,  for  a  ferry  across  a  stream 
^   Mtevemue  Comrs,  3  Port.    (Ala.)   412.  which  constituted  a  national  boundary; 
Tbe  grant  of  a  franchise  to  keep  a  and  that  act  is  operative  only  so  far  as 
ferry  eaanot  be  established  by  prencrip-   it     provides    a    system    of     reciprocity. 
tsoo,  but  fflust  be  proved  by  the  record  Ogden  v.  Lund,  11  Tex.  688. 
of  tbe  grant,  or,  if  it  is  lost,  by  proof  of       *Robinson  v.  Lamb,  131  N.  C.  229,  42 
it  it     eontcnta.    Sulliran     v.     Lafayette  8.  £.  701. 
rVMri»#|r,  58  Miss.  790,  Overruling  Leake      •See  ante,  f  7b. 
V<Mtmty  V.  MeFodden,  57  Miss.  618.  "See  ante,  f  12a. 
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which  the  power  is  attempted  to  be  exercised.  Power  conferred  upon 
a  municipality  to  license  and  regulate  ferries  enables  it  to  forbid  the 
operation  of  ferries  without  license.*  But  the  mere  grant  of  power  U* 
regulate  ferries  does  not  confer  power  to  require  a  license.*  Con- 
ferring upon  the  municipality  jurisdiction  over  the  river  front  does 
not  empower  it  to  establish  ferries  without  regard  to  the  general  stat- 
utes upon  that  subject.'  Where  a  city  is  authorized  t-o  regulate  fer- 
ries within  its  corporate  limits,  it  has  power  to  regulate  a  ferry  on  a 
river  only  one  of  the  banks  of  which  is  within  its  limits ;  and  it  als4» 
has  authority  to  regulate  ferries  operated  from  the  opposite  bank  of 
Ihe  river,  as  such  power  is  necessary  to  enable  it  successfully  to  exer- 
cise the  power  to  regulate  ferries  within  its  limits.*  Legislative  au- 
thority is  necessary  to  enable  a  municipality  to  grant  exclusive  fran- 
chises.*^ And  general  authority  to  establish  and  regulate  ferries  gives 
no  right  to  grant  any  exclusive  ferry  license.®  But  a  municipal  char- 
ter conferring  upon  a  city  the  exclusive  power  to  license  a  ferry,  an<l 
also  authorizing  it  to  grant  or  refuse  the  license,  permits  the  granting 
of  an  exclusive  license  because  the  city  may  grant  or  refuse.^  So,  a 
municipality  given  the  right  to  exercise  all  the  powers  of  the  govern- 
ment officials  in  respect  of  ferries  may  grant  a  license  of  an  exclusive 
ferry  across  a  navigable  river,  although  only  one  of  the  termini  is 
within  the  limits  of  the  town ;  and  a  by-law  in  regard  thereto  is  not 
necessary  ;^  and,  although  an  ordinance  is  void  so  far  as  it  grants  an 
exclusive  ferry  franchise  for  ten  years,  it  is  not  necessarily  invalid 
as  to  a  provision  which  authorizes  the  issuance  of  a  license  every  six 
months  to  the  grantee  upon  his  paying  the  license  tax  as  provided 
therein.*^  Ordinances  of  a  municipal  corporation  governing  ferries 
are  not  within  ithe  constitutional  provision  forbidding  the  legislature 
to  pass  local  or  special  laws.*®  A  municipality  is  not  liable  for  the 
acts  of  its  officers  in  establishing  a  free  ferry  so  close  to  an  existing 
one  that  it  draws  its  custom  away  from  it**     Special  authority  con- 

'Chilvers  v.  People,  11  Mich.  43.  ^Carroll  v.  Campbell,  108  Mo.  650,  17 

But    a  municipal  corporation    cannot  S.  W.  884. 

require  the  owner  or  keeper  of  a  ferry  *Minturn  ▼.  Larue,  23  How.  435.   16 

within  its  corporate  limits  to  procure  a  L.  ed.  574,  Affirming  1  McAll.  370,  Fed. 

license  from  the  city  autliorities  before  Cas.  No.  9,(J4G. 

operating  his  ferry,  where  such  action  ^Burlington  d  H,  County  Ferry  Co.  v. 

is  not  authorized  by  the  general  law  for  Dart*,  48  Iowa,  133,  30  Am.  Rep.  390. 

the  incorporation  of  cities,  under  which  *Dinner  v.  Humhersione,  26  Can.  S.  C. 

such  municipal  corporation  is  organized.  254. 

lHhallcross  v.  Jeffersonville,  26  Ind.  193.  *8taie  ex  rel,  Campbell  v.  Cramer,  9C 

Wuckwall   ▼.    New    Albany,    25    Ind.  Mo.  75,  8  S.  W.  788. 

283.  ^^8t.     Louis     v.     Waterloo-Carondeht 

*May8Hlle  v.  Boon,  2  J.  J.  Marsh.  224.  Tump,  d  Ferry  Co,  14  Mo.  App.  216. 

^Arkadelphia  Lumber  Co.  v.  Arkadel-  "Gt66e»  v.  Beaufort,  20  S.  C.  213. 
phia,  56  Ark.  371,  19  S.  W.  1053. 


Digitized  by  VjOOQIC 


1 2S7]  (^RRIES.  1200 

ferrcd  upon  the  municlpalitj  is  not  repealed  by  a  subsequent  general 
<utute  couunitting  the  regulation  of  ferries  to  county  courts.'^  Man- 
damus will  not  lie  to  control  discretion  committed  to  municipal  of- 
ricers  as  to  the  grant  of  ferry  licenses.^*  The  state  does  not  deprive 
itself  of  the  power  to  regulate  ferries  by  including  the  power  in  a 
municipal  charter,**  and  the  state,  after  granting  the  right  to  a  mu- 
nicipal corporation,  may  withdraw  it  again  in  whole  or  in  part  at  its 
pleasure.*'  The  provision  of  the  charter  of  a  municipal  corporation 
that  **any  matter  for  the  doing  which  a  license  is  required  by  the  laws 
nf  the  state  shall  not  be  done  in  this  corporation  unless  under  author- 
ity of  a  license  obtained  from  the  corporation  for  doing  the  same,  un- 
•ler  a  penalty  of  twice  the  amount  which  may  be  demanded  by  the 
i*<'rporatioD  for  the  issue  of  such  license,''  does  not  apply  to  a  ferry 
'ieense  which  the  municipal  corporation  has  no  power  to  grant** 

288.  Power  of  municipal  corporation  to  operate  ferry. —  A  munici- 
pal corporation  has  no  power  to  engage  in  the  business  of  operat- 
ing ferries,  unless  it  is  expressly  conferred  upon  it  by  the  legisla- 
ture;* and  the  same  principle  prevents  a  county  from  using  the  pub- 

'L&redo  t.  Morim,  62  Tex.  648.  and  of  applying  the  revenues  in  aid  of 

But  aa  ordinance  of  a  municipal  cor-  municipal    improvements    without    any 

porttioB  requiring  ferryboats  on  ferries  consideration  inuring  to  the  state,  may 

MToti  an  interstate  stream  to  land  at  grant  to  a  parish  on  the  opposite  bank 

the  Isnding  place  within  the  corporate  of  the  river  the  right  to  participate  in 

limits  eveiy   so   often,   and   to   remain  the  regulation  of  the  intermediate  fer- 

tbere  at  one  time  only  a  certain  inter-  ries  and  to  share  in  the  net  profits,  with- 

»*i»  which  applies  to  every  day  and  all  out    violating    any    contract    or  vested 

houn  of  the  day  and  night,  is  void  and  right     within     the    protection     of    the 

uDcaforeeable  under   a   statute   confer-  L-nited  States  Constitution.    Police  Jury 

ring  general  power  upon  municipal  cor-  v.  Skreveport,  5  I^a.  Ann.  601. 

fM'ntiooB  to  establish  and  regulate  fer-       But   in    Kentucky   it   w»s    hold    f  ..>t 

rie*,  as  pescribing   regulations   incon-  where  the  legal  title  to  the  land  border- 

-•ii^tcnt  with  later  acts  conferring  upon  ing  on  the  Mississippi  is  vested  in  me 

«»unty  commissioners  the  power  to  reg-  trustees  of  the  town,  an  act  of  legishi- 

niatc  the  hours  during  which   licensed  ture  providing  that  the  trustees  of  such 

fwTymen  across  interstate  streams  are  town    may    fix    the    rates    of    ferriage 

required  to  keep  their  ferries  open  and  across   the  Mississippi   river,  and  may 

to  nm  their  boata,  and  requiring  such  also  1^»«  out  ferries  for  any  term  of 

ferrymen  to  obUin  a  license  from  such  7^^^  "ot  exceeding  five,  and  apply  the 

commissioners,  and  to  enter  into  a  re-  ^^^^  *«  the  improvement  of  the  town, 

cogniauiee  to  the  aUte  containing  con-  7»*?  «^8uch  trustees  at  least  the  ex- 

ditions  to  operate  their  ferries  accord  ^^H^.T^  beneficial   interest  m   the   ferry 

ing  to  the  relations  prescribed  bv  the  P";*'J^^^'  *^!5*'J*'''^'  '^'l'''^  "^^^^  T"; 
i-I-j  -«^  »ww.i:.^  -11  i««-  Sn/wv«.<.^  "ot  be  devested  by  a  subsequent  act  of 
hoard  and  repealing  all  law.  incons  at-   ,     j^i^ture  establishing  a  ferry  in  favor 

ri^ijTTi^^   ^"^^"^  '•  '  of^'another.     Walker  v.    Colulhus,  4  R. 

Ind.  337,  21  N.  E,  28.  ^j^^^   259. 

''State  ex  rel.  Campbell  v.  Cramer,  96       ^^Mason  v.  Harper's  Perry  Bridge  Co. 

Mo.  75.  8  S.  W.  788.  20  W.  Va.  223.  if  ^ 

'*HarriMon  v.  State,  9  Mo.  526.  » Where  a  municipal  corporation  has 

"Thf  Ktate,  after  grantinir  to  a  mu-  no  express  grant  of  authority  to  expend 

niripal  corporation  the  exclusive  right  the  corporate  funds  in  establishing  nn.l 

of  establishing  ferries  within  its  limits  operating  a  free  ferry  outside  the  cor 
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lie  money  for  the  establishment  of  a  ferry  without  express  legislative 
authority.^  So,  upon  the  division  of  a  town  no  part  of  its  franchise 
to  operate  a  ferry  passes  to  the  new  town,  except  such  as  the  legisla- 
ture may  see  fit  to  grant  it*  Where  a  municipal  corporation  is  mak- 
ing an  unauthorized  appropriation  of  the  corporate  funds  by  estab- 
lishing and  operating  a  free  ferry  outside  the  corporate  limits,  equity, 
at  the  suit  of  the  taxable  inhabitants  of  the  corporation,  will  restrain 
it  and  the  ofiicers  thereof  from  making  the  appropriation.*  The  legis- 
lature may,  however,  require  a  municipal  corporation  to  operate  a 
ferry,  and,  in  the  absence  of  constitutional  restrictions,  may  compel 
it  to  incur  a  debt  for  that  purpose.'  By  the  Montgomerie  charter,  all 
ferries  to  be  established  around  Manhattan  island  were  granted  to  the 
municipal  corporation  of  New  York.®  A  grant  to  a  municipal  cor- 
poration of  power  to  keep  in  order  and  repair  streets  and  roads  does 
not  confer  on  it  power  to  establish  and  work  a  ferry  across  a  river 
which  runs  through  it.^  A  statute  permitting  a  municipal  corpora- 
tion to  purchase  a  ferry,  and,  upon  the  completion  of  said  purchase, 
to  determine  whether  it  shall  be  free  of  tolls,  or  free  for  a  time  and 

porate  limits  for  the  purpose  of  promot-  it  the  privilege  of  keeping  one  half  of 

ing  trade  and  commerce,  it  has  no  such  the  ferry  operated  by  the  old  town  dur- 

power   under   a   statute   authorizing   a  ing  the  pleasure  of  the  legislature,  it 

municipal    corporation    to    pass    ordi-  cannot  afterward  claim  greater  rights 

nances  for  the  purpose  of  providing  for  than  those  conferred  by  such  charter. 

the  safety,  preserving  the  health,  pro-  Ibid. 

moting  the  prosperity,  comfort,  and  con-  *Jaoksonport  v.  Wat9on,  33  Ark.  704. 

venience  of  such  corporation  and  the  in-  *8im<m  v.  Northup,  27  Or.  487,  30  L. 

habitants  thereof.    Jack9onpari  v.  Wat-  R.  A.  171,  40  Pac.  560. 

son,  33  Ark.  704.  The  trustees  of  a  town  on  the  Ohio 

A  ferry  franchise  granted  to  the  trus-  river,  owning  the  land  on  sudi  river, 

tees   of   an   incorporated   town   by   the  are  qualified,  under  the  law  regulating 

county   commissioners'   court   is   unau-  the  establishment  of  ferries  across  the 

thorized   and   void,   where   the   statute  Ohio  river,  to  receive  the  grant  of  a 

under  which  such  court  derives  its  pow-  ferry  franchise  across  such  river  for  the 

er  to  grant  ferry  franchises  neither  ex-  benefit  of  such  town;   and  their  legal 

pressly,  nor  by  implication,  authorises  right  thereto  would  be  restricted  only 

such  privilege  to  be  granted  a  corpora-  by  questions  of  public  expediency,  irre- 

tion,  and  the  act  of  incorporation  creat-  spective  of  the  number  of  ferries  already 

ing  such  trustees  a  corporate  body  does  existing  at  that   point  under  previoiu 

not  confer  upon  them  the  power  to  ac-  franchises.     Mayaville  v.  Boon,  2  J.  J. 

cept  such  a  grant,  or  to  delegate  that  Marsh,  224. 

right  to  others.    Betts  t.  Menard,  Breeae  *Re  Union  Ferry  Co,  98  N.  Y.   139: 

(111.)   10,  Appx.  New  York  v.  SiaHn,  106  N.  Y.  1,  12  N. 

A  town  is  without  authority  to  lease  E.  631. 

a  ferry  from  a  parish,  and  is  not  liable  Such  right  is  not  confined  to  ferries 

for  the  amount  of  its  bid  therefor.  Mill-  established   at  the  time  of  the  Mont- 

8ap8  V.  Monroe,  37  La.  Ann.  041.  gomerie  charter,  but  extends  to,  and  in- 

*Leake  County  v.  McFadden,  57  Miss,  eludes,  all  other  ferries  which  the  cor- 

618.  poration  might  thereafter  establish  from 

'Hartford  Bridge  Co.  v.  East   Hart-  Manhattan  island  to  any  of  the  opposite 

ford,    16   Conn.    149,   Reaffirmed    in    17  shores.    New  York  v.  New  York  d  8.  I. 

Conn.  79.  Ferry  Co.  8  Jones  &  S.  232. 

Where,  upon  the  division  of  a  town,  ^Cooper  v.  Athens,  53  Qa.  638. 
the  new  town  accepts  its  charter  giving 
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then  for  toll,  gives  the  municipal  corporation  only  one  choice,  so  that 
when  it  has  determined  to  charge  toll  it  cannot  afterwards  make  the 
ferry  free.*  It  is  within  the  discretion  of  a  city  owning  a  ferry  fran- 
chise to  convert  it  into  a  bridge  privilege  for  a  term  of  years  in  con- 
.<ideration  of  a  specified  annual  payment  to  it,  and  it  may  lawfully 
pass  an  ordinance  to  that  effect.*-* 

288.  Sale  or  leaae  by  munioipal  corporation  of  its  ferry  rights. — A 
city  owning  a  ferry  landing  with  boats  and  appurtenances  to  operate 
a  ferry,  and  having  a  charter  power  to  operate  the  ferry  and  to  fix  the 
rates,  rents,  and  fees  thereof,  may  do  with  such  property  whatever  a 
private  person  might  do  if  he  were  the  owner,  except  that,  holding  it 
a?  an  agent  for  the  state  for  a  public  purpose,  it  cannot  surrender  its 
vontpol  and  supervision  to  the  unrestricted  control  and  management 
•  f  another  person.*  It  may  sell  the  property  connected  with  the  ferry 
provided  the  public  is  not  deprived  of  the  improved  means  of  inter- 
«t)inmimicationy'  and  it  may  lease  the  ferry  privilege.*  Although  the 
lease  of  a  ferry  by  the  selectmen  of  a  town  may  have  been  without 
authority,  a  subsequent  vote  at  town  meeting  authorizing  an  action 
to  reowrer  the  rent  reserved  by  the  lease  amounts  to  a  ratification  of 
the  same.'*  A  lease  by  the  trustees  of  a  town  of  tlie  ferry  privileges  of 
the  town,  across  the  Ohio  river,  by  private  contract,  where  the  act  of 
If^lature  authorizing  the  leasing  of  such  privilege  by  such  town 
provides  that  such  leasing  should  be  "at  public  outcry,"  is,  at  most, 
voidable  at  the  election  of  the  lessors  or  the  state,  and  not  void;  and 
its  validity  cannot  be  questioned  by  a  stranger  who  attempts  to  run 
an  unlicensed  rival  ferry  within  the  distance  therefrom  prohibited  by 
"tatute.*  Injunction  will  lie  to  prevent  a  municipal  corporation  from 
making  illegal  lease  of  its  ferry  franchises.*  A  lease  by  a  municipal 
'^^rporation  of  its  ferry  with  covenants  for  exclusive  enjoyment  will 
not  prevent  the  municipality  from  exercising  its  statutory  power  to 

*Atly,  Qen.  y,  Bostim,  123  Mass.  460.  In  Virginia  it  is  held  that,  without 

^Laredo    r.    international    Bridge    d  legislative    authorization,    a    municipal 

TnmKQv  Co,  14  C.   C.  A.   1,  30  U.  S.  corporation  cannot  lease  a  ferry  under 

App.  110,  66  Fed.  246.  a  power  to  regulate  and  manage  it,  as 

^JVocdoncU  ▼.  Intematianai  d  O.  N.  B.  it  is  a  public  highway.     Roper  v.  Mc- 

f'o.  60  ToL  590.  Whortcr,  77  Va.  214. 

■People  T.  Albanp,  4  Hun,  675.  *Rocky  Hill  v.  Hollister,  59  Conn.  434. 

'MaedoneU  v.  International  d  G,  AT.  R.  22  Atl.  290. 

Co.  eOToL  500;  Rocky  Hill  v.  HoUister,  ^Ourena  v.  Roberta,  6  Bush,  608. 

59  Conn,  434,  22  Atl.  290.  ^People  v.  ^ew  York,  32  Barb.  102. 

It  being  the  duty  of  the  selectmen  of  Tlie  licensee  of  a  ferry  franchise  from 

«  town  to  maintain  its  ferry,  they  have  a  municipal   cor{>oration   is  entitled  to 

AQthority,  without  an   express   vote  of  an  injunction  to  prevent  the  municipal- 

tbe  town,  to  lease  it  to  one   who  will  ity  from  alienating  the  franchise  to  an- 

maiotaiB  it    Rocky   Hill   v.   Holliater,  other  during  the  term  of  the  lease.    Ben- 

51  Ccu.  434,  22  Atl.  290.  $on  v.  .\etc  York,  10  Barb.  223. 


Digitized  by  VjOOQIC 


1212 


RIGHTS  BETWEEN  PUBLIC  AND  INDIVIDUAL. 


[S  289 


grant  a  ferry  license  over  the  same  water  if  it  is  required  for  public 
cionvenience."^  Property  owned  by  a  municipal  corporation  for  the 
purpose  of  operating  a  ferry  franchise  is,  although  leased  to  a  pri- 
vate individual  who  operates  the  ferry,  held  for  public  and  govern- 
mental purposes  so  as  not  to  be  subject  to  taxation.® 

290.  Who  may  issue  ferry  licenses. —  The  power  with  reference  to 
the  establishment  of  ferries  resides  in  the  legislature,*  and  the  right 
to  grant  ferry  franchises  is  referable  to  the  police  power  ;^  but  that 
body  may  confer  the  power  upon  such  subordinate  municipal  subdi- 
visions or  governmental  boards  as  it  chooses.  The  power  may,  as  has 
already  been  seen,  be  conferred  upon  a  municipal  corporation ;  and 
it  may  also  be  conferred  upon  the  board  of  commissioners  or  super- 
visors of  a  county.''  But  the  power  to  establish  ferries  is  political  and 
not  judicial,  and  it  cannot,  therefore,  be  conferred  upon  courts  of 
law/  The  grant  of  the  right  to  an  inferior  tribunal  does  not  deprive 
the  legislature  of  the  right  to  exercise  the  authority  itself  if  it  wishas 
to  do  80.*^  The  delegation  of  power  to  a  subordinate  tribunal  may  be 
revoked  at  the  pleasure  of  the  legislature.^  There  is  no  power  to 
grant  ferry  franchises  imless  it  has  been  conferred  by  the  legislature.^ 
When  the  opposite  sides  of  the  river  are  within  the  jurisdiction  of 
different  boards,  there  is  usually  a  concurrent  jurisdiction  delegated 


'Re  Fay,  15  Pick.  243. 

^People  ex  rel.  New  York  v.  Brooklyn, 
111  N.  Y.  505,  2  L.  R.  A.  148,  19  N.  E. 
00,  Affirming  47  Hun,  383. 

^Bush  V.  Peru  Bridge  Co,  3  Ind.  21. 

^Fanning  v.  Oregoire,  16  How.  534,  14 
L.  ed.  1047 ;  Conway  v.  Taylor,  1  Black, 
603,  17  L.  ed.  191. 

*Cro88  V.  Hopkins,  6  W.  Va.  323. 

The  board  of  commissioners  of  a  coun- 
ty, in  granting  a  ferry  lease  under  tlie 
laws  of  South  Dakota,  acts  as  the  agent 
of  the  state,  and  not  of  the  county. 
Evans  v.  Hughes  County,  3  S.  D.  580,  54 
N.  W.  603. 

Under  the  statutes  of  Texas,  which 
give  the  commissioners'  court  authority 
•'to  establish  public  ferries  whenever 
the  public  interest  may  require  it,"  such 
courts  have  the  power  to  license  public 
ferries  in  their  respective  counties  in 
all  cases  except  in  those  instances  where 
the  legislature  has  especially  granted 
to  some  person  or  persons,  or  some  mu- 
nicipal body,  the  privilege  of  establisli- 
ing  a  ferrv.  Tug  well  v.  Eagle  Pass  Fer- 
ry Co.  74  Tex.  480,  9  S.  VV.  120,  13  S. 
W.  654. 

In  Louisiana  a  police  jury  has  power 
to    establish     ferries    over    all     water 


courses  and  lakes,  whether  navigable  or 
not.  Gillespie  v.  Freeman,  7  La.  Ann. 
350;  Plaquemine  v.  Decaudine,  18  La. 
588;  Hebert  ▼.  Maillan,  16  La.  585. 

*Chard  v.  Harrison,  7  Cal.  113. 

^ Blake  v.  McCarthy,  56  Miss.  654; 
Chapin  v.  Crusen,  31  Wis.  209;  Wright 
V.  Nagl^,  101  U.  S.  791,  25  L.  ed.  921. 

•In  view  of  the  great  similarity  in 
the  privilege  of  passing  the  public  over 
a  stream  by  means  of  a  ferry  and  pon- 
toon bridge,  it  seems  that  an  act  grant- 
ing a  charter  to  make  and  keep  a  bridgt* 
would  operate  as  a  pro  tanto  repeal,  or 
limitation,  of  the  general  power  con- 
ferred upon  the  county  courts  to  estab 
lish  ferries.  Hudson  v.  Cuero  Land  d 
Emigration  Co,  47  Tex.  56,  26  Am.  Rep. 
289. 

^  In  New  York  city  the  dock  depart- 
ment has  not  been  vested  by  the  lejn!*- 
lature  with  power  to  grant  a  ferry  li- 
cense. New  York  v.  New  York  <£  ^.  /. 
Fei-ry  Co.  8  Jones  &  S.  232. 

And  it  has,  therefore,  no  power  to 
grant  either  ferry  franchises  or  the  ex- 
clusive use  of  the  bulkhead  or  pier  or 
any  part  thereof  to  persons  running  ;* 
ferrj'  without  a  ferry  franchise.  Cttnfird 
8.  a.  Co,  V.  Voorhies,  18  Jones  &  S.  25^ 
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to  them  over  the  matter  of  ferries.®  Under  the  act  of  1805,  granting 
to  each  pariah  the  right  to  establish  within  its  limits  as  many  ferries 
as  it  pleaaes,  the  parish  of  Orlea'is  and  the  city  of  New  Orleans  stand 
in  the  same  relation  as  two  parishes,  and  each  has  the  right  of  estab- 
lishing a  ferry  across  the  Mississippi  before  the  city.* 

881.  Eeftriotions  on  power  to  issue  licenses. —  If  the  power  to  reg- 
"Itte  and  license  ferries  is  committed  to  a  local  board,  in  general 
terms,  its  acts  are  final.  The  whole  matter  is  entirely  within  the 
'li'soretion  of  the  board  and  subject  to  revision  only  by  the  legislature 
i'^lf.*  But  if  inferior  courts  of  law  attempt  to  exercise  a  delegated 
]»»wer  to  establish  ferries,  their  acts  are  subject  to  review  on  appeal.^ 
The  legislature  may  prescribe  such  restrictions  upon  the  exercise  of 
l^vKer  as  it  chooses,  and  a  very  common  one  is  to  ordain  that  no  ferry 
-hall  be  established  within  a  specified  distance  of  an  existing  one.' 

•The  right  of  comities  separated  by  not  be  reversed  on  appeal.  E version  t. 
a  riwr  to  establish  a  ferry  thereon  un-  Sanders,  6  J.  J.  Marsh,  142. 
t\n  a  fttatute  regulating  ferries  is  con-  "Although  a  county  court  may  have 
nirrent,  but  is  exhausted  by  the  exercise  power  to  establish  a  free  ferry  where  it 
"f  the  right  by  either  county.  Jones  v.  will  not  interfere  with  a  privilege  al- 
■hknsfOn,  2  Ala.  746.  ready  granted  to  a  private  person,  such 

The  Tif^t  to  establish  an  additional  court,  being  prohibited  by  statute  from 
ferry  at  or  near  a  town  when  public  in-  establishing  a  ferry  by  license  granted 
tTctt  dcmandfl  it  is  not  exclusively  to  a  private  person  within  I  mile  of  a 
vithiB  the  juriadietion  of  the  authori-  ferry  already  established  by  license,  has 
twi  of  the  eounty  in  which  the  town  no  power  to  establish  a  free  ferry  with- 
i*  ntvated,  where  the  river  over  which  in  1  mile  of  a  private  ferry.  Re  Howell, 
if  b  to  be  operated  is  the  boundary  be-   36  Ark.  406. 

♦WB  two  counties;  but  the  jurisdic-  Under  the  statute  of  West  Virginia, 
tkn  of  such  counties  is  concurrent,  and  the  board  of  supervisors  is  prohil)ited 
•W  aatboritica  of  either  may  exercise  from  granting  leave  to  establish  a  ferry 
iV  right  if  not  already  exercised  by  across  a  water  course  within  half  a 
')i*>  other.    Ibid.  mile    of    another    ferry    legally    estab- 

*Foliee  Jury  ▼.  New  Orleans,  3  Mart,    lished;    but    this    prohibition    expressly 
U.)  711.  excepts  the  grant  of  a  ferry  across  the 

'fjsvlfss  V.  Reese,  4  Bibb,  309;  Smith   Ohio  river,  and  the  statute  provides  that 
'    Bsrkins,  38  N.  C.  (3  Ired.  Eq.)  613,    ferries  on  that  river  may  be  established 
H  Am.  Dee.  83 ;  Tugtoell  v.  Eagle  Pass   at  any  place  the  board  may  determine. 
y*rry  Co.  74  Tex.  480,  0  8.  W.  120,  13    Cross  v.  Hopkins,  6  W.  Va.  323. 
*<.  W.  654.  A  provision  of  a  statute  permitting 

The  discretion  conferred  upon  the  the  establishment  by  the  court  of  ses- 
'fluoty  courts  of  Kentucky  by  statut<>  sions  of  ferries  nearer  together  than  pre- 
»*  to  the  establishment  of  ferries  is  scribed  thereby,  where  public  conven- 
jivm  chiefly  for  the  public  good,  and,  ience  requires  it,  gives  the  court  a  dis- 
•'?thoiigfa  not  unlimited  when  private  cretionary  power,  the  exercise  of  whicli 
rtjrhts  may  be  injuriously  affected  by  its  will  not  be  disturbed  in  the  absence  of 
•'wrrise,  yet  it  is  not  subject  to  the  con-  anything  showing  that  sqch  power  has 
trol  €r  rcTision  of  eourta  of  appeal,  ex-  been  exceeded  or  abused.  Re  Hanson,  2 
**pt  in  eases  of  clear  abuse.     Harvie  v.   Cal.  262. 

'  nmmnck,  6  Dana,  243.  Under  the  law  of  Kentucky  prohibit- 

^srter  v.  Kalfus,  6  Dana,  43.  ing  the  establishment  of  ferries  across 

yVhere  public  convenience  does  not  re-  the  Ohio  river  within  less  than  a  mile 
qtiire  the  establishment  of  another  ferry  from  previously  established  ferries,  an 
nrrots  the  Ohio  river,  an  order  of  the  exception  providing  that  such  restric- 
««mty  court  refusing  sudi  grant  will  tion  need  not  be  enforced  where  it  be- 
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The  license  may  also  be  required  to  be  issued  to  the  owner  of  the 
land  upon  the  bank  of  the  stream.*  The  local  tribunal  should  act 
for  the  best  interest  of  the  public,  and  not  arbitrarily  op  capriciously.' 
So  that,  although  an  owner  of  land  on  the  Ohio  river  is  alone  en- 
titled, under  the  statutes  of  Kentucky,  to  be  the  grantee  of  a  ferry 
across  it  from  that  point,  yet  he  has  no  legal  right  to  demand  such 
a  grant  unless  the  public  convenience  shall  require  the  establishment 
of  a  ferry  from  his  land,  and  then  he  is  not  entitled  to  it  if  his 
ferry  would  be  within  1^/^  miles  above  or  below  another  previously 
established  ferry,  unless  it  be  in  a  town,  or  necessary  in  con- 
sequence of  an  impassable  stream  putting  into  the  Ohio  river,  or 
opposite  to  some  established  ferry  in  Ohio.®  Under  this  rule,  even 
though  there  is  no  restriction  in  the  statute  on  the  location  of  ferries, 
the  court  will  not  grant  a  license  to  operate  a  ferry  at  a  point  but 
little  more  than  a  mile  below  an  existing  ferry,  and  not  as  much 
above  another,  where  the  existing  ferries  are  in  good  repair,  and  are 

comes    necessary    to    establish  a  ferT>'  lishing  a   ferry  across   the  Ohio   river 

within  less  than  that  distance  by  rea-  within  a  mile  of  another  ferry  prerious- 
son    of   an   impassable   creek   emptying   ly  established  contrary  to  statute  will 

into  that  river,  confers  upon  the  county  not  be   reversed  on  appeal,   unless  the 

courts   the   discretionary   power   to   de-  record  in  that  court  contains  conclusive 

cide  when  a  creek  is  impassable  within  proof  of  the  previous  establishment  of 

the  meaning    of    such    exception:    and  such     ferry    within    the   distance    pro- 

their    judgment    will    not   be    reversed  hibited  by  such  statute.     Givens  ▼.  Pol- 

upon  appeal,  except  in  cases  where  such  lard,  3  A.  K.  Marsh,  320. 
discretion    has    been    palpably    abused.       Under  the  statute  of  Arkansas,  where 

Sanders  v.  Craig,  1  A.  K.  Marsh,  106.  a  license  is  granted  to  operate  a  ferry 

A  small  creek  impassable  at  its  near  a  town  and  near  another  ferry, 
mouth,  but  passable  at  all  times  a  whether  or  not  the  ferry  created  by 
short  distance  therefrom  on  the  usual  such  license  is  for  the  public  oonveri- 
road,  is  not  the  kind  of  an  intervening  ience  is  a  question  to  be  determined  by 
impassable  stream  required  by  the  stat-  the  proper  county  court,  and  the  de- 
nt^ regulating  the  establishment  of  fer-  cision  of  that  court  is  binding  upon 
ries  across  the  Ohio  river  to  authorize  everyone,  where  no  exceptions  have  been 
a  grant  ^)r  a  ferry  franchise  across  taken  to  the  decision,  and  the  judgment 
such  river  within  H  miles  of  a  pre-  has  not  been  set  aside.  Haynea  y.  Welh. 
viously  established  ferry.  Cotton  v.  26  Ark.  464. 
Houston,  4  T.  B.  Mon.  288.  *An  order  of  the  county  court  estah- 

Under  statutes  providing  for  the  es-  lishing  a  ferry  will  not  be  reversed  on 

lablishment    of    ferries   at   certain    dis-  appeal,  where  it  appears  from  the  rec- 

iances  apart,  but  without  such  restric-  ord  that  the  applicant  was  the  owner 

tion  where  there  are  public  roads  and  of  the  land  on  both  sides  of  the  stream, 

the   interests   of  the   public  demand   a  and  the  provisions  of  the  statutes  reg- 

ferry  at  such  points,  the  commissioners'  ulating    such    proceedings    were    in   all 

court  of  a  county  may  establish  a  ferry  respects  complied  with.     Aekler  v.  OW- 

at  a  point  where  a   public  road  ends,  ham,  1  A.  K.  Marsh.  471. 
although    the    road    is    not    continued       "  When  the  legislature  has  granted  the 

across  the  river  in  the  opposite  county.  j»ri\ilege  of  having  a  pontoon  bridge,  it 

and  the  ferry  in  the   latter   county  is  is  in  the  discretion  of  the  county  court 

therefore  within  the  prohibited  distance  to  determine  that  the  public  good  doe^ 

from  another  ferry.    Alabama  Ferry  Co,  not  require  a  ferry  at  or  near  the  same 

V.  Leathers   (Tex.  Civ.  App.)    69  S.  W.  place.     Hudson  \\  Cuero  Land  d  Emi- 

117.  (fration  Co.  47  Tex.  50.  26  .\m.  Rep.  28a 

An  order  of  the  county  court  estab         ^Carter  v.  Kalfus,  6  Dana,  43. 
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properly  performing  their  public  duties,  and  there  is  no  public  road 
leading  to  the  proposed  ferry,  the  only  road  being  a  private  one,  laid 
out  by  the  petitioner,  and  no  public  convenience  is  to  be  obtained  by 
granting  a  license,  though  there  exists  a  possibility  of  the  new  ferry 
being  able  to  carry  at  a  lower  rate  by  reason  of  the  narrowness  of  the 
stream  at  the  point  in  question.^  The  mere  existence,  however,  of 
a  ferry  will  not  prevent  the  gi*anting  of  another  franchise  if  the  rights 
of  the  first  grantee  are  not  exclusive,  and  public  interest  demands 
a  second  one.®  The  board  of  supervisors,  in  granting  a  ferry  priv- 
ilej^e  or  license,  cannot  bind  its  successors  in  office  by  a  stipulation 
that  no  rightful  ferry  shall  be  established  within  a  certain  distance 
of  the  one  licensed  by  it,  either  within  a  specified  period  or  during 
all  time.*  Mandamus  will  not  lie  to  compel  the  commissioners  of  rev- 
enues and  roads  to  grant  a  ferry  franchise  under  a  statute  providing 
that  when  the  land  is  owned  by  the  same  person  on  both  sides  of 
the  river  he  may  have  a  ferry  established  thereon,  but  that  no  public 
fenrj  shall  be  established  within  less  than  2  miles  by  water  of  any 
ferry  already  established,  where  the  applicant  is  not  the  o\vner  of 
the  land  on  both  sides  of  the  river,  and  it  appears  that  there  is  a 
ferry  established  within  2  miles  of  the  point  at  which  he  desires 

^Bettrd  r.  Long,  4  N.  0.  (2  Gar.  Iaw  ferry  at  that  point.    Olark  y.  White,  5 
Repos.)  SO.  Bush,  353. 

So,  tiie  drcuit  court  will,  in  the  exer-  So,  when  there  are  two  ferries  with- 
cise  of  ita  discretion,  refuse  a  license  in  a  mile  of  each  other,  in  the  absence 
for  a  ferry  over  the  east  branch  of  the  of  a  public  need  for  a  third  half  way  be- 
Pototnae  fiver,  where  the  object  is  by  tween  the  two,  and  where  it  appears 
eotppctition  to  compel  bridge  companies  that  the  revenues  of  one  will  be  in- 
to take  leas  toll  than  they  are  author-  jured  thereby,  it  is  not  error  to  refuse 
iaed  by  law  to  take,  whereby  they  might  permission  to  establish  it.  Sistersville 
be  unable  to  keep  the  bridges  in  re-  Ferry  Co,  y.  Russell,  52  W.  Va.  356,  59 
p*ir,  and  become  liable  to  prosecution  L.  R.  A.  613,  43  S.  E.  107. 
and  forfeiture.  Yfmng's  Case,  2  Cranch  *Knott  y.  Jefferson  Street  Perry  Co.  9 
C.  C.  463,  Fed.  Cas.  No.  18,150.  Or.  630. 

And   a   person   is  not  entitled  to  a       A  licensed  ferryman  is  not  entitled  to 
fmnebise  for  a  ferry  at  or  near  a  pub-   damages  against  the  county  where  the 
lie   bridge,  where  the  only  benefit  the  county  commissioners'  court  directly  es- 
pobUe  would  deriye  from  its  establish-  tablishes  a  competing  ferry.    Burrows  y. 
nmt  would  be  the  production  of  com-    Oonzales  County,  5  Tex.  Ciy.  App.  232, 
petition  which  might  result  in  a  reduc-   23  S.  W.  829. 
tion  of  the  bridge  tolls  below  the  amount       *8eal  y.  Donnelly,  60  Miss.  658. 
allowed   by   law,   it   being   shown   that       When  a  county  court,  haying  power 
•hkHi  bridge  la  sufficient  at  all  times  to  to  settle  and  discontinue  a  ferry,  is  re- 
afford    ample    accommodations    to    the  quired  to  ^ye  notice  for  a  new  ferry 
tnyding  public  at  that  point.     Nash-  within  2  miles  of  one  already  existing, 
rille  Briiye  Co.  y.  Shelby,  10  Yerg.  280.   it  can  make  no  irreyocable  grant  of  an 
A  grant  of  a  ferry  franchise  to  the  exdusiye     franchise.       Barrington     t. 
owner  of  land  on  one  side  of  a  stream  Neuse  River  Ferry  Co.  69  N.  C.  165. 
at  tbe  amme  point  where  another  ferry       An  attempt  to  grant  an  exclusiye  fer- 
ta  in  operation  under  a  prior  grant  will   ry  franchise  for  ten  years,  which  is  yoid 
be   refused,  where  public  needs  do  not  because  not  authorized  by  law,  may  yet 
require   the   establishment   of    another  create  a  yalid  franchise  for  short  periods 
Vot.  IL— -Watem,  77. 
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to  establish  his  ferry.*''  The  acts  of  local  boards  must  be  confined  to 
the  U^rritoriaJ  limits  over  which  tlieir  jurisdiction  extends.**  A  pro- 
ceeding before  the  commissioners  of  one  county  to  establish  a  ferry 
across  a  river  is  not  an  estoppel  to  a  subsequent  proceeding  in  an- 
other county  for  the  same  purpose,  if  any  relief  can  be  had  in  the 
latter  county  not  obtainable  in  the  first  proceeding.** 

292.  Power  of  local  boards  to  operate  ferry. —  A  statute  which  vests 
in  the  connnissioners'  court  the  power  to  establish  public  ferries 
whenever  the  public  interest  may  require,  necessarily  carries  widi 
it  the  power  to  construct  and  operate  them;  and  a  statute  providing 
for  the  granting  of  ferry  licenses  does  not  restrict  them  to  the  one 
means  of  providing  ferries  for  the  public,  by  granting  licenses  to  in- 
dividuals or  corporations  to  operate  them.*  And  if  the  board  has  a 
right  to  operate  the  ferry,  it  has  a  right  to  lease  it*  If  the  county 
authorities  have  no  power  to  enter  into  a  contract  for  the  ojjeration 
of  a  ferry  so  that  the  operating  expenses  will  not  be  a  legal  charge 
against  the  county,  the  carrying  out  of  the  contract  may  be  prevented 
by  injunction.' 

293.  Method  of  granting  license. —  So  far  as  the  procedure  for  the 
establishment  of  ferries  is  laid  down  in  the  statute,  it  must  be  fol- 
lowed. The  proceedings  must  be  in  a  court  having  jurisdiction  over 
them.*     The  route  of  the  ferry  should  be  described  with  sufficient 

for  which  a  license  fee  is  paid.    Carroll  ^*RobiMon  v.  Lam  6,  131  N.  C.  229.  42 

V.  Camphell,  108  Mo.  550,  17  S.  W.  884,  S.  E.  701. 

Affirmed  in  110  Mo.  557,  19  S.  W.  809.  ^Bvrroxra  v.  OonzaUa  County,  .5  Tex. 

^''State    ex   rel.    Driver    v.    Talladega  Civ.  App,  232,  23  S.  W.  829. 

Road  Ji  Revenue  Comra.  3  Port.  <Ala.)  'State  ex  rel.  Jackson  v.  King  County 

412.  (Wash.)  69  Pac.  1106. 

^Patterson  v.  Wollmann,  5  N.  D.  608,  A  ferry  lease  for  five  years,  with  a 

33  L.  R.  A.  636,  67  N.  W.  1040.  privilege  of  five  or  ten  more  years,  at 

But  the  right  to  establish  a  ferry  at  the  option  of  the  licensee,  is  not  in  ex- 

a  certain  place  on  a  river  within  the  cess  of  the  power  to  grant  a  lease  for  a 

jurisdiction    of    county    commissioners  term  not  exceeding  fifteen  years.     Xixon 

may  be  granted  by  them  so  far  as  their  v.  Reid,  8  S.  D.  507,  32  L.  R,  A.  315,  67 

jurisdiction  goes,  although  the  opposite  N.  W.  57. 

side  of  the  river  is  within  an   Indian  The  grant  of  a  ferry  lease  by  a  board 

reservation.    Nixon  v.  Reid,  8  S.  D.  607,  of  county  commissioners  does  not,   un- 

32  L.  R.  A.  316,  67  N.  W.  57.  der  the  laws  of  South  Dakota,  consti- 

A   contract   entered   into  by   the   su-  tute  a  sale  or  lease  of  the  property  of 

pervisors  of  adjoining  counties  jointly  the  county,  and  does  not  impose  upon 

to  construct,  equip,  and  operate  a  free  the   county  any  liability  to   refund   to 

public  ferry  across  a  river  between  the  the  grantee  of  such  lease,  money   paid 

two   counties,   is  void,  no  power  being  by  him  as  rent  in  cai*e-  the  law  under 

given    by    statute    to    construct    ferries  which  it  is  granted  shall  be  held  invalid. 

except  within  the  limits  of  the  county,  Kratin  v.  Hughes  Co%mty,  3  R.  D.  5ftO,  ,>4 

and  there  being  no  similar  provision  re-  N.  W.  603. 

lating  to  ferric^s  such  as  the  one  relating  *Johnston  v.  Sacramento  County,  13? 

to  bridges  conHtruct^d  between  counties.  Cal.  204,  69  Phc.  962. 

Johiiftffm    V    .Sacramento    County,    137  ^Re  Howell,  36  Ark.  466. 
Cal.  204,  69  Pac.  902. 
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.Hx-uracy  to  protect  the  rights  both  of  the  grantee  and  of  others  who 
uuij  in  the  future  desire  to  establish  a  rival  ferry.^  It  is  not  neces- 
sary to  designate  a  definite  and  particular  spot  on  each  shore  between 
which  the  ferry  shall  be  operated.^  The  termini  may  be  rendered  def- 
inite by  the  acts  of  the  licensee,  and  when  he  has  fixed  the  points 
be  will  not  be  permitted  to  change  them.^  It  is  not  necessary  to  tlie 
validity  of  a  ferry  that  the  points  of  departure  should  always  be  the 
same/  but  the  general  route  must  be  the  same ;  so  that  an  injunction 
restraining  the  operation  of  a  ferry  is  violated  where  it  covers  its 
former  route,  although  the  point  of  departure  is  changed  to  another 
pier."  And  in  case  the  applicant  is  required  to  be  the  OAvner  of  land 
on  the  shore,  that  fact  must  appear  in  the  petition^  Whether  the 
applicant  must  prove  his  title  in  the  first  instance  or  his  possession 
will  a£Ford  prima  facie  evidence  of  title  is  a  question  upon  which  the 
i-onrts  are  not  in  accord.  The  Kentucky  court  held  that  it  is  not 
neceasary  to  prove  the  title  in  the  absence  of  proof  that  it  is  net  in 

'A  deteription  is  sufficiently  accurate  *Pim  v.  Curell,  6  Mees.  k  W.  234. 
in  aa  application  to  establish  a  ferry  There  is  no  presumption  that  a  grant 
whicb  states  that  the  ferry  is  to  be  of  a  ferry  privile^  extends  beyond  the 
aero—  a  eertain  river  from  a  point  on  place  actually  occupied  in  the  exercise 
rcrtaln  lands  to  lands  of  another  on  the  of  the  privilege.  Piacatagua  Bridge  v. 
opposite  aide.  8uier9ville  Ferry  Co.  ▼.  yew  Hampshire  Bridge,  7  N.  H.  35. 
Rmneil,  52  W.  Va.  366,  69  L.  R.  A.  613,  ^New  York  v.  Xetr  Jersey  8.  B.  Nav. 
43  a  B.  107.  Co.  106  N.  Y.  28,  12  N.  E.  435. 

*  It  is  snffieient,  although  it  permits  '.Vetr  York  y.  \etr  York  dS  8.  I.  Ferry 
\  be  ferry  to  land  on  the  shore  of  a  river  Co.  8  Jones  k  8.  300. 
i<«<vecn  two  designated  points,  one  4  *But  it  is  not  necessary  in  an  applica- 
niilca  above  a  dty,  and  the  other  2  miles  tion  by  several,  as  partners,  to  estab- 
liriov»  it  being  impossible,  owing  to  sand  lish  a  ferry,  to  nhow  that  the  title  to 
I«r8y  always  to  land  immediately  at  the  the  land  upon  whioh  the  ferry  is  souglit 
city.  Capital  City  Ferry  Co.  v.  Cole  i€  to  be  established  is  in  each  and  all  of 
/*.  Trmmtp.  Co.  51  Mo.  App.  228.  the  applicants.    Sietersville  Ferry  Co.  v. 

Although     the    termini    of    a    ferry  Russell,  52  W.  Va.  356,  59  L.  R.  A.  513. 
••hovld   be  in  places   where  the  public  43  8.  £.  107. 

liava  rights,  as  towns  or  villages,  or  It  is  sufficient  if  an  applicant  to  es- 
laigfaways  leading  to  them,  a  license  tablish  a  ferry  shows  that  he  owns  land 
from  the  Crown  to  a  municipality  is  not  on  the  side  of  the  river  in  the  state. 
rendered  invalid  by  the  fact  that  it  au-  without  showing  ownership  in  lands  on 
thoriaes  it  to  establish  a  ferry  between  the  opposite  side  in  another  state,  un- 
it and  a  township,  as  it  will  be  con-  der  W.  Va.  Code,  chap.  44,  S  2,  provid- 
«lraed  as  authorizing  the  municipality  ing  that  any  person  who  owns  or  has 
to  determine  the  exact  point  of  terminus  contracted  for  the  use  of  land  at  a 
la  the  township,  to  which  landing  place  point  where  he  wishes  to  establish  a 
it  will  be  restricted.  JeUett  v.  Ander-  ferry  may  present  an  application  for 
«vn,  27  Grant  Ch.  (U.  G.)  411.  that  purpose.    Ibid. 

A  feny  franchise  between  a  municipal  Refusal  by  the  court  of  commission - 
r-orporatioa  and  the  "opposite"  shore  ers  of  roads  and  revenues  of  a  ferry 
refers  to  that  portion  of  the  shore  which  franchise,  solely  on  the  ground  of  the 
viould  be  included  if  the  corporation  illegality  of  the  applicant's  certificate 
k-ere  moved  straight  across  the  river,  of  entry  embracing  land  on  the  river 
Swanbury  Steam  Ferry  d  Touboat  Co.  v.  bank  at  the  point  where  the  ferry  is 
tjrmt,  2  ]<onaghan  (Fa.)  287,  15  Atl.  to  be  established,  which  had  been  re- 
linquished by  another  applicant  to  whom 
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the  applicant  who  is  in  possession/  while  the  Indiana  court  held  that 
proof  of  possession  was  not  sufficient,  but  that  title  must  be  shown.^ 
Possession  is,  in  most  of  the  affairs  of  life,  taken  as  prima  facie  evi- 
dence of  ownership  in  the  absence  of  evidence  to  the  contrary,  and 
there  seems  no  good  reason  why  the  same  rule  should  not  apply  to 
this  class  of  cases.  A  ferry  license  granted  for  ten  years  to  the  oc- 
cupant and  recognized  owner  of  the  adjacent  soil  is  not  revoked  by 
a  subsequent  recovery  of  the  land  by  the  true  owner;  and  the  lat- 
ter is  not  entitled  to  the  grant  of  a  license  during  the  term  of  the 
one  granted  to  the  prior  occupant.*®  All  persons  to  whom  the  statute 
requires  notice  to  be  given  must  receive  notice  or  they  will  not  be 
bound  by  the  proceedings.**  A  person  may  estop  himself  from  con- 
testing the  regularity  of  the  proceedings  by  being  present  and  bidding 
at  the  sale  of  the  franchise.*^  The  riparian  owner  has,  in  the  ah- 
sence  of  statute,  no  priority  of  right;  and,  in  case  he  has  no  such 
right,  he  is  not  entitled  to  notice  unless  the  statute  gives  him  the 
right  to  it.*®     To  make  the  proceedings  valid  the  record  must  show 

the  franchise  is  granted,  without  taking  not  be  given  to  all  who  claim  a  righi 
into  consideration  which  grant  will  pro-  to  the  ferry.  All  that  is  required,  where 
duce  the  greatest  public  benefit  and  the  applicant  is  not  the  owner  of  the 
least  private  injury,  is  erroneous,  where  land  throush  which  the  highway  run^ 
such  certificate  is  good  as  against  ev-  adjoining  the  ferry,  is  that  the  person 
crybody  except  the  general  government,  applying  for  license  shall  give  notice 
Cox  ▼.  Easter,  1  Port.  (Ala.)   130.  to  the  owner  of  such  land.     WiswaU  v. 

*(Hven8  ▼.   Pollard,  3  A.  K.   Marsh,   Wandell,  3  Barb.  Ch.  312. 
320.  But  notice  to  the  owner  of  the  land 

*Mullis  V.  Gavins,  5  Blackf.  77.  through  which  a  highway  runs  is  neces- 

^^McCearly  v.  Stoayze,  65  Miss.  351,  3   sary,  under  the  New  York  statutes,  b<>- 
So.  657.  fore  granting  a  ferry  license  to  a  third 

"Where  the  owner  of  a  ferry  fran-  person  to  connect  with  such  highway, 
chise,  who  had  leased  it  to  another  for  Re  Talooit,  31  Hun,  464. 
a  term  of  years,  requested  the  county  The  statutes  of  Kentucky  regulating 
judge  not  to  revoke  his  license  but  to  the  establishment  of  ferries  do  not  re- 
compel  his  lessee  to  give  a  bond,  but  the  quire  notice  of  an  application  by  the 
lessee,  in  the  lessor's  absence,  obtained  owner  of  the  land  on  one  side  of  a 
an  order  from  the  county  judge  grant-  stream  to  establish  a  ferry  acroes  the 
ing  him  the  ferry  privilege,  and  there-  same  to  be  given  the  owner  of  the  land 
upon  he  operated  such  ferry  and  paid  on  the  opposite  side  lying  in  another 
the  agreed  rent  during  the  term  of  the  county.  Pentecost  v.  Miller,  7  T.  B. 
lease,    but    after    such    term    expired   Mon.  313. 

claimed  the  ferry  privilege  as  belong-  Notice  of  an  application  to  establiah 
ing  to  him  under  the  order  of  the  coun-  a  ferry  across  the  Ohio  river  in  pursu- 
ty  court, — such  order,  if  it  be  con-  ance  of  the  statute  regulating  their  es- 
strued  as  granting  an  original  ferry  tablishment  need  not  be  given  the  owner 
franchise  to  sucli  lessee,  is,  nevertheless,  of  another  ferry  within  a  mile  thereof, 
void  because  no  notice  of  the  applica-  unless  it  appears  of  record  that  such 
tion  therefor  was  given  as  required  by  other  ferry  had  been  duly  established 
the  laws  of  Kentucky.  Hazelip  v.  Lind-  prior  thereto.  Oivens  v.  Pollard,  3  A. 
sey,  93  Ky.  14,  18  S.  W.  832.  K.  Marsh,  320. 

Under  tlie  New  York  statutes,  notice       "Chiapclla  v.  Browti^  14  La.  Ann.  185. 
of  application  for  a  ferry  license  need       "Murray  v.  Menefee,  20  Ark.  561. 
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that  the  statutory  requirements  were  complied  with.^*  Where  the  ap- 
plicant need  not  necessarily  be  the  owner  of  the  land  on  the  side  from 
which  the  ferry  is  to  run,  a  grant  will  not  be  annulled  because  the 
record  does  not  show  that  the  grantee  was  the  owner  of  that  land.'' 
Although,  under  the  statutes  of  Kentucky,  a  ferry  franchise  across 
the  Ohio  river  cannot  be  granted  to  other  than  the  owner  of  the  land 
at  the  landing  on  the  Kentucky  shore,  yet,  inasmuch  as  the  county 
<H>urt,  in  granting  such  franchises,  decides  upon  the  title  of  the  ap- 
plicants, when  the  record  recites  that  the  grantee  proved  his  title  to 
-uch  land,  the  grant  is  not  void,  only  erroneous,  where  it  appears 
from  extraneous  facts  in  another  case  that  another  was  in  fact  the 
true  owner,  and  such  order  will  be  conclusive  as  to  such  other  if  he 
was  t  party  to  the  original  proceedings.'*  If  the  statute  requires  the 
taking  of  a  bond,  an  order  granting  a  franchise  is  not  valid  without 
it;"  and  so  with  regard  to  the  statute  requiring  a  sale  to  the  highest 
'bidder.'*  The  order  need  not  necessarily  fix  the  rates  of  tolL'^  A 
refusal  of  a  franchise  is  conclusive  upon  all  matters  decided  in  it  and 
the  matter  cannot  be  reopened  by  a  second  decision.*^  On  the  estab- 
lishment of  a  ferry,  it  is  error  to  give  judgment  for  costs  against  the 
party  opposing  such  establishment,  where  neither  the  statutes  regulatr 
ing  the  establishment  of  ferries,  nor  the  general  laws  concerning  costs, 

"LtftrteM  y.  Reese,  4  Bibb,  300;  Lata-  ject  to  rules  and  regulations,  and  that 

^f'n  T.  Reea,  1  Bibb,  496 ;  Oivena  y.  Per-  the  license  required  to  be  paid  as  fixed 

nuion,  6  T.  B.  Mon.  186.  by  the  board  is  to  be  full  compensation 

An  order  granting  the  right  of  the  to  the  counties,  and  to  be  dinded  be- 

applietnt  to  establish  a  ferry  across  the  tween  them.    Pool  v.  Simmons,  134  Gal. 

Ciimberland  river  from  opposite  appli-  621,  66  Pac.  872. 

tmnt's  lots  Nos.  11  and  12,  to  a  point  ^Pentecost  v.   Miller,  7  T.  B.  Mon. 

I^posite  to  such  lots  on  the  other  side,  313. 

i«  not  a  sufficient  suggestion  of  owner-  An  omission  of  the  county  court  to 

ihip  in  the  land  on  one  or  both  sides  fix  the  rate  of  ferriage  at  the  time  the 

of  the  stream   to   satisfy  the  require-  order  was  issued  granting  the  right  to 

meats  of  the  statute  regulating  the  es-  establish  a  ferry,  although  an  omission 

tablishment  of  ferries.     Oivena  y.  Per-  of  duty,  will  not  make  such  grant  void, 

.9IU01I,  6  T.  B.  Mon.  186.  as  the  order  fixing  the  rates  must  neces- 

^Pafriek  v.  Bush,  Sneed  (Ky.)  69.  sarily  be  subsequent  to  that  granting 

^Kennedy  ▼.  Covington,  8  Dana,  50.  the  franchise.     Ackler  y.  Oldham,  I  A. 

"Bonders  ▼.   Craig,   1    A.   K.   Marsh.  E.  Marsh.  471. 

196.  But  the  right  given  the  freeholders 

"TTie  California  act  of  1893,  provid-  by  statute  to  fix  rates  of  ferriage  is  not 

inir  for  the  sale  of  franchises  in  munici-  an   unconstitutional    delegation   of   the 

palities  to  the  highest  bidder,  does  not  legislative  power,  and  it  applies  as  well 

include  a  franchise  for  a  ferry  over  a  to  ferries  having  but  one  landing  in  the 

nver  betweoi  two  counties,  but  the  sale  state  or  county  as  to  those  with  both 

of  such  a  franchise  is  controlled  by  Pol.  landings  in  the  same  county.     In  the 

Code,  SI  2S43  et  seq.,  which  gives  dis-  former  case  the  right  is  limited  to  fix- 

n-etion  to  the  board  of  supervisors  to  ing  tolls  taken  at  the  one  end.     Hudson 

l?rant  such    a   franchise   to   a   suitable  County  v.  State,  24  N.  J.  L.  718. 

peruB,  to  subflenre  *  public  benefit,  sub-  ^Netvport  ▼.  Taylor,  11  B.  Mon.  361. 
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authorize  it**  A  ferry  is  "established"  from  the  date  of  the  lawful 
order  for  its  location.^* 

294.  Who  may  contest  the  grant  of  a  license. —  The  interest  which 
will  entitle  one  to  be  heard  on  an  application  by  another  for  a  ferry 
license  must  be  an  interest  in  property  relating  to  him  separately  as 
an  individual  proprietor,  and  must  exist  as  a  private  right,  which  he, 
as  a  private  individual,  may  vindicate  by  suit,  and  not  a  mere  inter- 
est which  he  holds  in  common  with  the  rest  of  the  community.*  If 
the  statute  gives  priority  of  right  to  the  riparian  owner,  he  may  con- 
test a  grant  to  another  person  if  the  priority  of  right  was  not  offered 
to  him.  So,  one  who  has  an  established  ferry  with  which  the  one 
proposed  will  interfere  has  such  an  interest  as  entitles  him  to  con- 
test the  second  grant.-  A  person  not  a  party  to  the  proceedings  can- 
not prosecute  an  appeal  or  writ  of  error  to  reverse  an  order  of  court 
granting  a  franchise  for  a  ferry  across  the  Ohio  river,  merely  be- 
cause he  thinks  himself  aggrieved  thereby,  when  the  statute  under 
which  such  franchise  was  granted  does  not  give  that  right,  and  the 
statute  authorizing  such  action  by  a  person  who  may  think  himself 
aggrieved  by  an  order  establishing  a  ferry  does  not  refer  to  ferries 
across  the  Ohio  river.^  And  the  contest  must  be  by  the  complainant 
in  his  own  right;  and  he  cannot  bring  forward  the  rights  of  other 
persons  as  reasons  for  refusal  to  grant  the  franchise.* 

296.  Method  of  contesting  grant. — The  proper  method  of  contesting 
a  grant  of  a  ferry  franchise  is  to  appear  before  the  court  having  au- 
thority to  grant  it,  and  urge  the  objections  in  that  tribunal.  If  they 
are  ignored  in  that  tribunal,  the  further  steps  must  be  determined 
by  the  provisions  of  the  statute.  Eights  given  by  the  statute  cannot 
be  taken  from  the  objector  by  the  action  of  the  local  tribunal,  al- 
though the  statute  provides  no  means  of  protecting  them.  In  such 
cases  the  objector  may  apply  to  a  court  of  equity  to  protect  his  rights.* 
And  where  statutory  rights  have  been  ignored,  the  action  of  the  local 
tribunal  may  be  reviewed  by  certiorari.^     In  case  the  objector  hsLS 

'^Ackler  v.  Oldham,  1  A.  K.  Marsh,  tained  a  conveyance  from  the  owner,  but 

471.  it  is  sufficient  if  he  is  operating  with 

^Robinson  v.  Laml,  129  N.  C.  16,  39  the  owner's  consent.    Johnson's  Appeal, 

S.  E.  579.  95  Pa.  78. 

^Creswell  v.   Oreene  County,  24  Ala.  *The  remedy  of  one  who  seeks  to  set 

282.  up  a  dormant  ferry  right  based  upon  « 

^Williamson  v.  Hays,  25  W.  Va.  609;  reservation  in  a  deed,  and  as   against 

Carter  v.  Kalfus,  6  Dana,  43;  Oivcns  v.  an  established  ferry,  is  not  at  law.  but 

Pollard,  3  A.  K.  Marsh.  320.  by  a  suit  in  equity.     Bowman  v.  Waf- 

*Co8hy  V.  Lynn,  4  Bibb,  249.  en,  2  McLean,  376,  Fed.  Gas.  No.  1.74^. 

♦A  bridge  company  cannot  defeat  the  'Murray  v.  Mariposa  County,  23  Co  I. 

operation  of  a  ferry  on  the  ground  that  492. 

the  one  attempting  to  do  so  has  not  ob-  Where  a  ferry  is  established   at  or 
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no  statutory  rights  and  the  statute  gives  him  no  remedy  to  review  the 
decision  of  the  local  tribunal,  he  can  proceed  no  further,  but  the  de- 
cision of  the  local  tribunal  is  final*  Conflicting  claims  to  a  ferry 
license  camiot  be  determined  by  certiorari.^  The  proceeding  must 
in  any  event  be  by  a  direct  attack,  either  by  appeal  in  the  proceed- 
ing for  the  establishment  of  the  ferry  if  that  remedy  is  available,  or 
by  an  equitable  proceeding  to  annul  the  grant.  The  proceeding  can- 
not be  ignored  and  made  the  subject  of  collateral  attack  unless  the 
pniceediug  is  void  on  its  face.* 

296.  Bight  of  riparian  owner  to  receive  grant. — From  his  location 
and  the  fact  that  strangers  cannot  land  on  his  shores  without  his  con- 
>ent,  there  are  strong  reasons  why  the  riparian  owner  should  have  the 
prior  right  to  the  ferry  franchise.*  And  in  view  of  this  natural 
e*iuity  on  his  part  the  statutes  may  give  him  a  prior  right  But,  in 
the  absence  of  statute,  the  riparian  owner  has  not  the  prior  right. 
The  right  of  ferry  is  not  a  natural  riparian  right  It  arises  out  of 
ii  duty  resting  on  the  government  to  provide  highways  for  the  ae- 
o->mmodMtion  of  the  citizens,  and  should  be  delegated  to  the  one  who 
will  best  sei*ve  the  public  interests.  In  most  instances  the  riparian 
*»\vner,  U^cause  of  his  natural  facilities,  most  nearly  meets  the  re- 
'|uirementi»,  and  so  is  usually  accorded  the  first  opportunity.  But 
thia  is  not  always  so,*    Peier  v.  Kendal?  in  holding  that  the  owner  of 

venience  ifl  not  subject  to  review  at  tlir 
time  of  each  yearly  renewal  of  the 
license.  lAndaay  v.  Lindley,  20  Ark. 
573. 

'An  injunction  should  not  be  issued 
upon  the  application  of  one  operating 
a  ferr\%  against  another  to  prevent  him 
from  applying  for  a  license,  also^  to 
operate  a  ferry  near  the  same  point, 
when  the  statute  does  not  make  ferry 
licenses  exclusive;  but  whether  there 
shall  be  one  or  more  ferries  at  or  near  u 
particular  locality  should  be  left  to  the 
judgment  and  discretion  of  the  officials 
whose  duty  it  is  to  issue  licenses  there- 
for.    Green  v.  Ivey  (Fla.)  33  So.  711. 

*Re  Fay,  15  Pick.  243. 

'Everston  v.  Sanders,  6  J.  J.  Marnh. 
142;  yeiv-Port  v.  Taylor,  6  J.  J.  Mar«h. 
134;   Churchill  v.  Orundy,  5  Dana,  90. 

'In  Nashville  Bridge  Co.  v.  Shelby,  10 
Yerg.  280,  it  is  said  that  it  if*  deemed 
matter  of  common  right  when  a  grant 
of  a  ferry  franchise  is  made  to  a  sub- 
ject, that  it  should  be  made  to  the 
owner  of  the  soil  where  the  ferrv  is 
kept. 

Hlills  V.  8t.  Clair  County,  4  III.  53: 
Young  v.  Harrison^  6  Ga.    130;   Stark 


r  a  town  under  the  statute  of  Arkan- 
•«««.  vhifh    provides    that    the    county 
«^rmrt  *'ihal]  not  permit  any  ferry  to  be 
t^tablisbed  within   1   mile  above  or  be- 
low any  ferry  previously  established,  ex- 
cept at  or  near  cities  or  towns  where 
the  public  convenience  may   require   it 
And  Mtasfactory  proof  of  the  same  shall 
he  adduced."  the  county  court,  in  grant- 
ing  the   right   to    establish    the    ferry, 
paaae*   upon   and  determines  the  ques- 
tioii  of  public  necessity  or  convenience; 
aad  where  the  proprietor  of  an  estab- 
liabed  ferry  voluntarily  appears  before 
the  county  court,  and  resists  the  estab- 
lishment of  the  ferry,  his  only  remedy 
i«  to  inv<4ce  the  appellate  jurisdiction 
of  the  eireajt  court  by  writ  of  certiorari 
to  quash  the  proceedings ;  otherwise  the 
judgment  of  the   county  court  is  con- 
ducive as  to  the  question  of  public  con- 
\piiieDce,   and   the   owner   of   the   rival 
tVrrr  will  not  be  heard  to  attack  it  in 
a  court  of  chancery.     And  this  is  the 
eate  although  the  county  court  has  re- 
newed the   license    annually   under   the 
►tstute.  and  the  owner  of  the  rival  ferry 
did  not  appear  at   the  time  of  the  re- 
aewaJ,  at   the   question   of  public  con- 
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a  ferry  need  not  have  the  property  in  the  soil  on  either  side,  ex- 
pressly disapproves  of  the  law  as  laid  down  in  Savile,  wherein  it  is 
stated  "that  in  every  ferry  the  land  on  both  sides  of  the  water  ought 
to  belong  to  the  owner  of  the  ferry,  for  otherwise  he  cannot  land  on 
the  other  side."  The  grant  by  a  county  court  of  a  ferry  franchise? 
across  a  private  stream,  whereby  other  individual  proprietors  of  the 
bed  of  the  stream  are  prevented  from  establishing  ferries,  is  not  a 
private  appropriation  of  private  property  to  public  uses,  but  is  a 
mere  inhibition  upon  the  use  of  the  property  of  one  person  in  such 
a  manner  as  to  interfere  with  the  vested  rights  of  another.*  The  in- 
herent difficulties  which  would  arise  from  granting  the  franchise  to 
one  who  does  not  own  a  landing  place  are  so  great  and  the  equities  of 
the  riparian  owner  so  strong  that  the  courts  have  been  inclined  to 
uphold  the  rights  of  the  riparian  owner  when  it  was  possible  to  do 
so.**  The  North  Carolina  court,  after  much  vacillation,  reached  the 
conclusion  that  the  franchise  of  keeping  a  public  ferry,  and  demand- 
ing toll  for  transportation,  resides  in  the  state,  and  is  so  incident  to 
riparian  ownership  that  it  can  be  granted  to  none  others  than  those 
who  own  the  land  at  one  or  the  other  of  its  terminal  connections,  un- 
less such  proprietor  refuse  to  exercise  it,  when  it  may  be  conferred 
upon  another,  who  can  only  obtain  the  right  to  use  the  soil  for  the 
purpose  by  making  compensation ;  and  this,  even  when  those  termini 
are  public  roads.*     That  doctrine  can  hardly  be  supported  on  prin- 

T.  Miller,  3  Mo.  470 ;  Trustees  of  Schools  was  not  possessed  of  lands  on  both  sides 

v.  Tatman,  13  111.  27;   Oant  v.  Drew,  of  the  water,  or  at  least  had  not  the 

1  Or.  35 ;  Hudson  v.  Cuero  Land  d  Em-  permission  of  the  owners  of  the  land- 

igration  Co,  47   Tex.   56,  26  Am.  Rep.  ings.    Chambers  v.  Furry,  1  Yeates,  167. 

289;  McRoherts  v.  Washhumef  10  Minn.  So,  the  Kentucky  court  held  thai;  the 

23,.  Gil.  8 ;  Bell  v.  Clegg,  25  Ark.  26.  power  of  granting  ferry   franchises   to 

Under   the   Kentucky   statutes,   it   is  persons  other  than  the  owners  of  the 

not   necessary   that    the   grantee    of    a  soil    is   an   extraordinary   power   which 

ferry  franchise  should  o\^ni  the  land  on  ought  not  to  be  favored,  and,  when  it 

any  stream  except  the  Ohio.    Brown  t.  exists,  must  be  conferred  by  the  legis- 

Qiven,  4  J.   J.   Marsh.   28;    Harvie  v.  lature.    Jefferson  Seminary  y.  Wagnon, 

Cammack,  6  Dana,  243.  2  A.  K.  Marsh.  379. 

The  statute  merely  makes  such  own-  *Broadnaw  v.  Baker,  94  N.  C.  675,  55 

er  a  preferred  applicant;  and  therefore  Am.  Rep.  633. 

such  franchise,  except  on  the  Ohio  river.  The  earliest  eases  in  that  state  held 

is  not  a  right  incident  to,  and  growing  that  a  person  may  be  granted  the  privi- 

out  of,  the  title  to  such  land.  Richmond  lege  of  erecting  and  operating  a  terry, 

d  L.  Tump,  Road  Co,  r.  Rogers,  1  Duv.  although  he  is  not  the  owner  of  the  land 

135.  on  either  side  of  the  stream.     Raynor 

•6  Barn,  k  C.  703.  ▼.   Dowdy,   5   N.   C.    (1   Murph.)    279; 

^Murray    v.    Menefee,    20    Ark.    561;  Stark  v.  M'Oowen,  1  Nott  &  M'C.  387, 

Harvie  v.  Cammack,  6  Dana,  242.  9  Am.  Dec.  712. 

•In  an  early  Pennsylvania  case  it  is  But  in  Pipkin  ▼.  Wynne,  13  N.  C.   (2 

said,    the    late    proprietors    claimed    a  Dev.  L.)   402,  it  is  said  that  a  riparian 

right,  by  way  of  prerogative,  to  grant  owner  has  "the  preferable  right"  to  call 

patents  for  ferries,  but  they  never  pre-  for  the  ferry  franchise  across  a  public 

tended  this   claim   where  *he  patentee  river  bordering  his  land,  and  it  cannot 
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ciple.  A  ferry  franchise  is  not  a  right  belonging  to  the  riparian  own- 
er, but  to  the  state ;  and  for  the  public  good  the  state  may  permit  its 
grantee  to  acquire  a  landing  by  right  of  eminent  domain,  so  that  the 
riparian  owner  cannot  be  said  to  possess  a  right,  but  merely  an  equity 
which  the  state  may  recognize  or  ignore  at  its  pleasure.  The  usual 
rule,  however,  does  not  apply  to  private  ferries.  The  riparian  ownor 
has  a  right  to  maintain  them  for  his  own  use,  with  which  the  state 
(fannot  interfere.'' 

t98a.  Effect  of  statutes. —  As  stated  in  the  preceding  section,  thn 
-tatnte  may  confer  a  prior  right  to  receive  the  ferry  franchise  upon 
the  owner  of  the  shore,  and,  in  case  it  does  so,  he  must  be  accorded 
the  first  refusal  of  the  privilege  of  operating  the  ferry.^  A  franchise 
to  establish  a  ferry  will  not  be  granted  a  person  not  the  owner  of  thr 
land  under  the  provisions  of  a  statute  that  the  ferry  must  be  from 
:|ie  lands  of  the  applicant,  although  the  act  in  other  respects  contains! 
neither  express  nor  implied  obligations  on  the  part  of  the  applicant 
AS  to  the  ownership  or  nonownership  of  such  lands.^  It  has  been 
suggested  that,  under  a  statute  which  provides  that  any  person  wish- 
ing to  establish  a  ferry  shall  apply  to  the  commissioners'  court,  and 
"hall  show  that  he  is  the  owner  of  the  land  on  which  the  ferry  i? 
-ought  to  be  established,  tlie  right  of  preferenO/C  in  favor  of  the  laud- 
••wner  does  not  exist  at  points  where  public  roads  have  been  estalv 
limbed  across  the  streams  of  the  state.*  Where  the  applicant  must  be 
^he  owner  of  the  land,  alienation  of  the  land  pending  the  application 
will  defeat  the  right.*  Even  in  case  the  statutes  recognize  the  right 
'►f  the  riparian  owner  to  priority  of  right,  such  right  is  not  an  ab- 
•^Jute  one  unless  made  so  by  the  statute.*^  Under  the  law  authorizing^' 
ferries  to  be  granted  to  the  owners  of  the  land,  it  is  not  material 
^vhether  the  title  thereto  be  joint  or  several,  or  whether  it  be  held  in 
tnist  or  in  one^s  own  right.'    The  dedication  or  taking  of  land  for  a 

»<H>itniril7  <^nd  capriciously  be  granted  *See  antey  8  285. 

»o  another,  at  least  until  the  owners  be  ^Kennedy  v.  Covingion,  8  Dana,  60 ; 

in  default  Somerville  v.    Wimhish,   7   Gratt.  205; 

Thi«  rule  was   followed   in   Biggs  v.  Mills  v.   8t.   Clair   Oowtiyy   4   111.   53: 

^TTtU,  34  N.  C.  (12  Ired.  L.),  1,  which  Hazelton  v.  DePrieat,  143  Ind.  368,  42 

va»  an  metion   for   injuries  caused  by  N.    "E,    751;    Nashville   Bridge    Co,    v. 

n^lijswice  in  running  a  ferry.  Shelby,  10  Yerg.  280. 

In  Barrington  v.  Neuse  River  Ferry  'Jefferson  Seminary  v.  Wagnon,  2  A. 

^0.  69  N.  C.  165,  the  court  returned  to  K.  Marsh.  379. 

hn  original   doctrine  that  there  is  no  *Tug%oell  v.  Eagle  Pass  Ferry  Co.  74 

obliRation  on  the  legislature,  —at  least,  Tex.  480,  9  S.  W.  120,  13  S.  W.  654. 

none  which  the  courts  can  enforce, — ^to  *Churchill  v.  Qrundy,  6  Dana,  99. 

»ff'r   a    ferry    franchise    first    to    the  *Little  Rock  d  Ft.  8.  R.  Co.  v.  Jlfc- 

riparian  proprietor,   and  held  that  the  Oehee,  41  Ark.  202:  Tuscaloosa  County 

l*0*lature  may  grant  a  ferry  franchise  v.  Foster,  132  Ala.  392,  31  So.  587. 

♦o  anyone,  and    empower   him   to   con-  *Maysville   v.   Boon,   2   J.   J.   Marsh. 

<leiDn  riparian  land  for  a  landing.  224. 
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public  highway  does  not,  in  cases  where  the  owner  retains  the  fee, 
and  the  public  have  only  an  easement^  deprive  such  owner  of  his  pre- 
ferable statutory  right  to  a  ferry  if  one  is  established^ 

297.  Priority  among  applicants.—  If  the  statute  gives  the  riparian 
owner  a  prior  right  to  receive  the  franchise  as  between  him  and  a 
nonriparian  applicant,  he  is  entitled  to  the  preference,  and  the  grant 
cannot  be  made  to  a  nonriparian  applicant  until  the  riparian  owner 
has  been  given  the  refusal  of  it.^  And  even  in  the  absence  of  a  statu- 
tory requirement  to  that  eifect,  unless  there  is  some  strong  reason  to 
the  contrary,  he  should  be  given  the  preference.  Where  a  preference 
for  a  ferry  franchise  is  given  by  law  to  the  owner  of  the  land  on  a 
river,  or,  in  case  different  persons  own  land  on  opposite  sides,  a  fran- 
chise therefor  may  be  granted  both,  a  person  owning  land  on  both 
sides  of  a  river  at  the  landing  places  of  such  ferry  is  entitled  to  a 
preference  for  an  exclusive  franchise,  as  against  the  owner  of  land 
on  one  side  only,  above  and  below,  but  not  at  the  landing  place  of  such 
ferry.*  The  circumstances  may  be  such  that  both  applications  should 
1)0  granted,  and  there  will  be  no  necessity  of  choosing  between  them.' 
If  the  riparian  owner  makes  no  application,  the  franchise  may  be 
granted  to  a  nonriparian  owner,  and  the  grantee  will  be  entitled  to  all 

owner  of  the  fee,  notwithstanding  the 
general  statutes  r^ulating  tlie  estab- 
lishment of  ferries  in  Kentudcy  do  not 
retjuirc  notice  of  an  application  for  a 
ferry  franchise  to  be  given,  except 
where  the  applicant  is  not  the  owner  of 
the  land.  Lewington,  H,  d  P.  Tump. 
Road  Co.  V.  McMurtry,  3  B.  Mon.  51H. 

^Hudson  V.  Ciiero  Jjand  d  Emigration 
Co.  47  Tex.  66,  26  Am.  Rep.  289. 

*  Allen  V.  Farnatoorth.  5  Yerg.   189. 

■Where  two  applicants  for  ferry  fran- 
chises across  a  stream  file  their  applica 
tions  therefor  at  the  same  time,  the  otic- 
for  a  ferry  from  his  land  on  one  side 
of  a  stream  across  the  same  just  belov^ 
the  mouth  of  a  fork  thereof,  and  the 
other  from  his  land  between  the  fork 
and  main  stream  across  such  main 
stream  to  a  public  highway  on  the  land 
of  the  other  applicant,  both  have  equal 
rights  to  such  franchises,  and  both  will 
be  granted,  such  fork  constituting  an 
impassable  stream  between  the  two 
landings  on  the  one  side,  within  the  ex 
ception  to  a  statutory  prohibition 
a^inst  granting  a  franchise  for  a  ferr>- 
within  a  mile  of  another  ferry  on  the 
same  stream,  except  in  a  town  or  city, 
or  where  an  impassable  stream  int^ 
venes.    Ballow  v.  Pet  t us,  3  Bush,  608, 


^Prosaer  v.  Wapello  County,  18  Iowa, 
327. 

The  title  to  the  center  of  a  street  ex- 
tending to  a  river  does  not  inure  to  pur- 
chasers of  land  alongside  thereof  by  the 
subsequent  dedication  of  such  street, 
which  at  the  time  of  their  purchase 
could  not  have  been  in  the  contempla- 
tion of  the  parties,  so  as  to  make  them 
adjoining  owners,  entitled  to  a  prefer- 
ence to  keep  a  ferry  to  be  established  at 
such  street,  under  statutes  giving  such 
a  preference  to  the  o^'ner  of  the  land 
embracing  or  adjoining  the  stream 
where  the  proposed  ferry  is  to  be  estab- 
lished. Knott  V.  Jefferson  Street  Ferry 
Co.  9  Or.  630. 

So,  the  easement  which  a  turnpike 
company  acquires  by  condemnation  pro- 
ceedings to  the  land  comprising  its 
roadway  does  not  vest  it  with  the  ex- 
clusive ferry  privilege  across  a  stream 
to  the  edge  of  which  such  roadway  ex- 
tends, although  its  charter  authorizes  it 
to  receive  a  franchise  therefor  from  the 
county  court  of  that  county;  but  in 
such  ease  the  company  has  such  an  in- 
terest in  the  establishment  of  a  ferry 
at  that  point  as  to  entitle  it  to  notice 
of  an  application  for  a  ferry  franchise 
by  another,  even  if  that  other  be  the 
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the  benefit  accruing  from  the  grant  and  cannot  be  compelled  to  ac- 
count to  the  riparian  owner  for  any  of  the  profits.*     The  question*  of 
priority  may  depend  upon  the  terms  of  a  grant  or  dedication  of  the 
land  if  it  is  not  fixed  by  statute.    A  grantor,  upon  granting  land  upon 
the  bank,  may  reserve  the  right  to  the  ferry.'    In  the  absence  of  an 
express  reservation,  a  grant  of  land  bounded  by  a  river  will  reserve 
nothing  to  which  a  ferry  franchise  can  attach,  where  it  must  be 
granted  to  a  riparian  owner.**    Such  reservation,  however,  is  not  bind- 
ing on  iikQ  authority  granting  the  franchise.    That  authority  is  bound 
to  recognize  only  the  riparian  owner,  and  he  may  be  compelled  under 
the  covenants  of  his  grant  to  account  to  the  vendor  for  his  profits.'' 
The  owner  in  fee  of  a  landing  dedicated  to  public  use  may  reserve 
the  ferry  right.®     Grantees  of  the  exclusive  right  to  the  use  of  the 
riTer  front  of  a  riparian  owner  for  ferry  landing  purposes,  but  in 
oonnection  only  with  a  particular  ferry,  cannot  be  deemed  adjoining 
owners  within  statutes  giving  the  owner  of  land  embracing  or  ad- 
joining the  stream  where  the  proposed  ferry  is  to  be  established  the 
preference  to  keep  the  same  on  proper  and  reasonable  application 
therefor.*     A  riparian  owner  loses  his  preferential  right  to  a  ferry 
franchise  only  during  tlie  term  of  a  license  granted  another,  under  a 
statute  limiting  such  franchise,  and  at  the  expiration  of  such  license 
he  may  assert  his  preference  to  the  exclusion  of  the  former  licensee 


^pflrJbt  T.  Whiie,  7  Humph.  86. 
*Botcwutn  T.  Wathen,  2  McClean,  376, 
Fed.  Cm.  No.  1J40. 

A  eoort  of  equity  will  enjoin  the  es- 
tablishment of  a  ferry  landing  on  land, 
viiere  the  same  waa  originally  sold  to 
the  grantor  of  the  present  owner  by  one 
owning  other  land  on  both  sides  of  a 
TVTtT  aeroaa  which  he  was  operating  a 
ffrry,  and,  for  the  purpose  of  protect- 
iiig  Uie  same  from  opposition,  he  pro- 
▼Ml  in  tiie  deed  of  conyeyance  of  such 
]«nd  that  neither  the  purchaser  nor  his 
hens    or    assigns    should    establish    or 
snthoriae  the  establishment  of  a  oom- 
BOB  ferryboat  huiding  on  the  land  con- 
Tvyed   without  the  permission   of  such 
^prantor.    Frye  r.  Partridge,  82  111.  267. 
Kliwrckiil  r.  Grundy,  5  Dana,  100. 
'Broipm  T.  Given,  4  J.  J.  Marsh.  28; 
V^le  T.  Breokenridge,  3  J.  J.  Marsh.  663. 
A   rcserration,   by   the  original   pro- 
prietors in   the  grant  of  a  town  site 
■KasM  OB  the  Ohio  river,  of  the  ex- 
dmrre  right  to  the  benefits  of  the  en- 
an  fenj  franchise  incident  to  the  land 
wHhin  the  town  limits,  indorsed  on  the 
f/it  thereof,  and  not  denied  in  the  act 
9i  the   legislature    incorporating    such 


town,  vests  in  the  trustees  thereof  the 
legal  title  to  such  land,  and  conse- 
quently the  exclusive  right  to  be  the 
grantees  of  a  ferry  franchise  across  the 
hio  river;  but,  by  virtue  of  such  reser- 
vation, the  beneficial  interest  in  such 
ferry  remains  in  the  original  proprie- 
tors, their  heirs  or  assigns,  which  may 
be  enforced  as  an  available  trust.  Ken- 
nedy V.  Covington,  8  Dana,  50. 

^Memphis  v.  Overton,  3  Yerg.  387; 
New-Port  v.  Taylor,  6  J.  J.  Marsh.  134. 

The  dedication  of  land  to  the  water's 
edge  for  the  public  use  and  benefit  of  a 
town,  without  reservation,  renders  the 
town  the  virtual  owner  thereof,  and  the 
trustees  of  such  town  are  entitled  to  a 
grant  of  a  franchise  for  a  ferry  across 
the  Ohio  river,  although  the  naked  legal 
title  still  remains  in  the  original  pro- 
prietor of  such  town,  and  the  statutes 
of  Kentucky  provide  that  no  franchise 
for  a  ferry  across  the  Ohio  river  shall 
be  granted  to  one  not  the  owner  of  the 
land  on  the  Kentucky  shore  at  the  point 
of  embarkation.  Dover  v.  Fox,  9  B. 
Mon.  200. 

*Knott  V.  Jefferson  Street  Ferry  Co, 
9  Or.  .530. 
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who  seeks  a  renewal^  ^  Peremptory  mandamus  will  not  issue  to  com- 
pel the  granting  of  a  ferry  license  to  one  whose  application  was  de- 
nied, although  filed  prior  to  the  application  of  one  to  whom  the  li- 
cense was  granted  on  the  consideration  of  both  applications  at  the 
same  time,  where  but  one  ferry  is  needed  to  supply  the  needs  of  the 
public,  and  it  is  not  shown  that  the  board  acted  capriciously,  cor- 
ruptly, arbitrarily,  or  oppressively, — ^the  best  interests  of  the  public, 
and  not  priority  of  filing,  controlling  in  case  of  a  conflict  of  appli- 
cations.^^ 

298.  Acceptance  of  franchise.-—  No  rights  can  be  claimed  under  a 
ferry  franchise  before  the  conditions  precedent  contained  therein 
have  been  complied  with  by  the  grantee.^  •  The  right  does  not  vest 
until  the  grantee  commences  to  operate  the  ferry,  and  an  unreason- 
able delay  may  be  ground  for  forfeiting  the  franchise.*  An  act 
which  shows  an  intention  to  comply  \nth  the  conditions  is,  however, 
sufficient  to  work  an  acceptance  of  the  grant.^  A  ferry  franchise 
gi'anted  to  two  persons  cannot  be  made  operative  by  the  acceptance  of 
only  one  of  the  two,  but  must  be  accepted  by  both.* 

299.  Public  revenue  from  ferry.—  The  facts  that  a  ferry  cannot  be 
operated  without  the  consent  of  the  government,  and  that  the  legisla- 
ture may  confer  the  right  to  regulate  the  ferry  upon  local  subdivisions 
of  the  state,  place  it  in  the  power  of  such  subdivisions  to  secure  a  rev- 
enue for  the  privilege  of  operating  them.  The  statute  may  itself 
provide  for  granting  the  right  to  the  one  who  will  offer  to  pay  the 
greatest  amount  into  the  public  treasury  for  the  privilege.^  In  the 
absence  of  statutory  provisions  the  steps  which  should  be  taken  to 
secure  the  revenue  are  within  the  discretion  of  the  officials  having 
special  supervision  of  the  granting  of  the  franchise.^    The  mere  fact 

^Beokley  v.  Learn,  3  Or.  470.  commissioners    will  not    be    restrained 

^Oxford  Ferry  Co.  v.  Sumner  County,  at  the   suit   of  a  taxpayer    to   prerent 

19  Kan.  293.  illegal  conduct  and  waste,  on  the  ground 

^Day  y.  Stetson,  8  Me.  365.  that,  unless  a  minimum  rate  of  ferriage 

^Clarke  v.  Calloway,  Sneed  (Ky.)  46,  is  prescribed,  railroad  corporations  may 

2  Am.  Dec.  706.  awjuire  the  franchise,  and,  by  prorating 

■Stretching    a    cable    across    a    river  a  joint  charge  for  ferriage  and  railway 

twice,  and  taking  the  boat  to  the  place  fare,    so   depress   the   ferriage    receipts 

where  the  franchise  designated  the  ferry  that,    notwithstanding    the     company's 

should  be  operated  and  for  the  purpose  covenant  to  pay  a  greater  percentage  of 

of  so  operating,  are  a  sufficient  accept-  the  gross  receipts  than  any  other  com- 

ance     of     the     franchise.     Ohapin     v.  petitor,    they   may   never   become  obli- 

Crusen,  31  Wis.  209.  gated  to  pay  more  than  the  fixed  mini- 

*Ferrel  v.  Woodward,  20  Wis.  458.  mum  annual  rental;  but  it  is  sufficient 

^Wilson  v.  Gahler,  11  S.  D.  206,  76  N.  where  the  commissioners,  in    the  exer 

W.  924.  cise  of  a   sound  administrative  discre- 

'In  the  absence  of  bad  faith,  the  sale  tion,   have   fixed   the   minimum    annual 

of  ferry  franchises  by  the  sinking-fund  rental  at  an  amount  which  ia  in  exoesi 
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'hat  the  public  are  to  receive  a  percentage  of  the  receipts  does  not  pre- 
vent the  grantee  from  changing  conditions  so  as  to  reduce  the  re- 
;.-eipt8.'  The  revenue  to  be  derived  from  the  ferry  is  to  be  treated 
as  other  public  funds  and  cannot  be  squandered  or  applied  recklessly 
in  the  making  of  contracts.^ 

License  fees: — The  municipal  corporation  may  be  authorized  to 
exact  a  license  fee  for  the  privilege  of  operating  a  ferry  within  its 
limits.*     Unless  the  ferry  privilege  is  conferred  upon  the  municipal- 
ity so  tliat  it  has  a  right  to  dispose  of  it  according  to  its  pleasure,  it 
*annot  exact  license  fees  for  the  purpose  of  increasing  its  revenues.® 
But  if  the  matter  is  committed  to  the  discretion  of  the  municipality, 
with  full  authority  over  it,  it  may  fix  the  fee  at  such  sum  as  will 
[produce  a  revenue.'^     The  fact  that  a  fee  is  exacted  greater  than  the 
amount  allowed  by  statute  does  not  render  the  grant  of  the  license 
void.* 

uf  the  peroenta^  upon  th*  estimated  of  the  public.  Waterhury  r,  Laredo,  68 
i^on  receipts  for  ferriage  which  have  Tex.  565,  6  S.  W.  81,  Modifying  60  Tex. 
aocmed  to   railway    companies   during  510. 

any  one  year  in  the  past.  Robinson  v.  *A  license  fee  charged  for  the  privi- 
frilroy,  10  Misc.  205,  30  N.  Y.  Supp.  lege  of  operating  a  ferry  is  not  a  tax 
41 L  within  the  meamng  of  the  term  as  used 

'A  company  which  has  procured  from  in  the  Constitution  of  the  state  of  Mich- 
the  city  a  lease  of  a  ferry  franchise  in  igan  or  the  charter  of  the  city  of  De- 
considerstion  of  the  pa3rment  of  5  per  troit.  It  is  a  price  paid  for  a  franchise 
cmt  of  the  grosa  receipts  which  are  or  a  public  right  vested  in  an  individ- 
deriyed  from  a  10-cent  fare  may  subse-  ual.  Ohilvora  v.  People,  11  Mich.  43; 
qvoitly  constmct  a  railroad  stopping  Wiggins  Ferry  Co,  v.  East  8i.  Louis, 
at  some  of  the  points  theretofore  coy-    102  111.  500. 

*-red  by  the  ferry,  which  thereafter  stops       'Although    a    municipal    corporation 

At  bat  one  point,  and  reduce  the  ferry  which   is  given  the  power  to  regulate 

fAn  to  5  cents,  where  there  is  nothing  ferries  by  license  has  no  right  U>  use 

in  the  lease   to  the   contrary.     Stat  en  the  power  to  license  as  a  means  of  in- 

ffhnd  Rapid  Transii  Co.  t.  New  York,  creasing  its    revenue,   a    license   fee   of 

:;  y.  Y.  Snpp.  680.  $25  for  the  privilege  of  keeping  a  ferry 

•Where   a  city  owning  a  ferry  fran-   within  the  city  will  be  held  a  reasonable 

<  fcise  contracts  with  an  attorney  to  give  regulation,  and  not  a  tax,  where  it  ap- 

him,  as  compensation  for  services,  for   pears  that  the  city  may  incur  expenses 

-t  period  of  twenty  years,  one  third  of  in  the  enforcement  of  its  police  regula- 

tLe  rents  of  the  ferry  privileges  and  the  tions  as  to  ferries.     Arkadelpkia  Ijum- 

receipU  of  the  ferry  when  not  rented;    her  Co,  v.  Arkadelpkia,  66  Ark.  371,  19 

iod  where  the  contract  by  its  terms  is  8.  W.  1053. 

made  irrevocable,  and  it  mutually  binds  Statutory  authority  conferred  upon 
Tie  contracting  parties  to  do  no  act  and  a  municipal  corporation  to  levy  a  specifie 
to  enter  into  no  contract  which  will  in-  tax  on  "vehicles  used  and  run  for  pas- 
terfere  with  its  terms, — such  contract  sengers  for  hire"  does  not  authorize  the 
ii«  void  aa  against  public  policy,  for  the  imposition  of  a  license  fee,  for  revenue 
litT  thereby  places  it  beyond  its  nower  purposes,  upon  ferryboats  running  to 
to  Vtablish  a  free  ferry,  or  to  cnarge  and  from  any  point  within  the  corpo- 
<ijfh  toJIs.  only,  as  will  defray  the  ex-  rate  limits.  Buokwall  v.  New  Albany, 
^^nf>4!*    of    operating    the    ferry.     The  25  Ind.  283. 

Qwn^rfthip  by  a  city  of  sneb  a  franchise       ^ChiJvers  v.  People,  11  Mich.  43. 
inralr«*  a  public  trust,  and  it  must  be       ^Tugwell  v.  Eagle  Pass  Ferry  Co.  74 
sdministered  by  the  city  lor  the  beneat  Tex.  480,  0  S.  W.  120,  13  S.  W.  654. 
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Taxation: — The  property  of  a  ferry  company  is  the  subject  of 
taxation  the  same  as  that  of  other  corporations  within  the  state.  But 
the  franchise  can  be  taxed  only  by  the  state  which  granted  it^  so  that 
a  Kentucky  corporation  operating  a  ferry  across  the  Ohio  river  i?? 
deprived  of  its  property  without  due  process  of  law  by  the  action  of 
that  state  in  including,  for  the  purpose  of  taxation,  the  value  of  an 
Indiana  franchise  acquired  for  the  purpose  of  enabling  it  to  operate 
the  ferry  from  the  Indiana  shore.* 

300.  Constrnction  of  charter. —  Like  all  public  grants,  a  chartei 
granting  the  right  to  operate  a  ferry  will  be  strictly  construed.  There- 
fore, a  grant  from  the  Crown  of  "all  our  ferriages  and  passages"  over 
certain  rivers  conveys  only  ferries  existing  at  the  date  of  the  grant, 
and  does  not  confer  on  the  grantees  the  right  to  create  new  ferries^ 
over  those  rivers.'  A  grant  of  a  franchise  to  maintain  a  ferry  "bc^ 
tween  the  town  of  A  to  B"  refers  to  a  ferry  from  shore  to  shore,  both 
ways.^  A  grant  of  a  corporate  charter  containing  authority  to  oper- 
ate a  ferry  does  not  include  the  right  of  a  ferry  privilege.  That  is  a 
separate  franchise  which  must  be  acquired  in  the  regular  way  in  or- 
der to  enable  the  corporation  to  enjoy  it.'     But  a  grant  of  a  ferrv 


^Louisville  d  J,  Ferry  Oo,  ▼.  Ken- 
tucky, 188  U.  S.  385,  47  L.  ed.  513,  23 
Sup.  Ct.  Rep.  463. 

^Londonderry  Bridge  v.  M'Keever,  Ir. 
L.  R.  27  Eq.  464. 

Where  a  statute  granting  a  ferry 
franchise  authorized  the  grantee  to  pur- 
chase an  ancient  ferry  operated  within 
the  limits  of  the  grant,  the  grantee,  on 
purchasing  the  same,  cannot  continue 
to  operate  it  after  the  completion  of  the 
new  ferry,  but  must  discontinue  and 
abandon  it.  North  d  South  Shields 
Ferry  Co.  v.  Barker,  2  Exch.  136. 

Authority  to  the  owner  of  a  ferry  to 
remove  it  to  lands  that  may  belong  to 
him  will  be  limited  to  such  as  belong 
to  him  at  the  time  of  the  passage  of  the 
act.  Mills  V.  St,  Clair  County,  8  How. 
581,  12  L.  ed.  1206. 

*JeUelt  T.  Anderson,  7  Ont.  App.  Rep. 
.^41,  Affirming  27  Grant  Ch.  (U.  C.) 
411. 

*Tn(/irell  V.  Eagle  Pass  Ferry  Co.  74 
Tex.  480,  0  S.  W.  120,  13  8.  W.  654. 

A  railroad  company  authorized  to 
construct  its  road  along  a  specified  route 
over  an^  across  a  designated  ferry  is 
not  entitled,  under  such  charter,  to 
maintain  a  ferry  at  that  point.  The 
}faveri€k,  1  Sprague,  23,  Fed.  Cas.  No. 
!).316. 

And  a  charter  authorizing  a  railroad 


company  to  establish  a  ferry  JFrom  a 
termination  of  its  railroad  across  a  bar 
bor  as  a  part  of  its  railroad  route,  tc 
connect  the  same  with  its  railroad  on 
the  other  side  of  the  harbor,  granta  a 
limited  ferry  only,  and  the  company 
cannot  use  it  for  purposes  other  than 
the  transportation  of  passengers  and 
freight  of  the  railroad.  Fitch  v.  New 
Haven,  N,  L.  d  8,  R.  Co,  30  Conn.  38. 

A  grant  to  a  railroad  company  of  the 
riffht  to  connect  its  terminua'on  one 
side  of  a  river  with  its  depot  on  the 
other  side,  though  giving,  by  implica- 
tion, the  right  to  operate  a  ferry,  does 
not  constitute  such  ferry  a  part  of  the 
railroad,  so  as  to  permit  the  railroad 
to  carry  persons  across  the  river  only 
as  passengers  carried  under  the  rail- 
road franchise.  Aikin  v.  Western  R. 
Corp.  20  N.  Y.  370,  Reversing  30  Barb. 
305. 

Under  the  general  incorporation  law 
of  Arkansas,  the  charter  to  a  turnpike 
company  cannot  legally  authorize  the 
maintenance  of  a  ferry  separate  from 
the  turnpike  and  as  an  independent 
privilege,  since  the  ferry  franchise  as  an 
independent  privilege  can  be  granted 
only  bv  the  county  court.  Darnell  v. 
State,  48  Ark.  321,  3  S.  W.  365. 

A  special  act  of  the  legislature  au- 
thorizing the  county  court  to  grant  to  a 
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frim'hise  by  special  act  limiting  and  determining  the  powers,  rights, 
arnl  ihities,  independent  of  the  general  statute  relating  to  ferries,  is 
a  Hcf^iKse,  and  consequently  dispenses  with  the  general  statutory  re- 
luirements  for  obtaining  a  license.*  A  ferry  license  to  operate  fer- 
ries on  Sunday,  issued  under  an  act  of  Parliament,  is  not  in  the 
nature  of  an  ancient  ferry,  so  as  to  entitle  the  licensee  to  maintain 
.!!  action  for  infringement,  where  none  of  the  ordinary  obligations 
jnd  bimleus  of  a  ferryman  are  imposed  on  the  licensee,  although  the 
"\iru<e  is  called  in  the  act  of  Parliament  a  ferry  license.*  A  statute 
'.•roviding  that  the  ferry  formerly  known  by  the  name  of  Compty's 
ifiTv  be  re-established  in  the  name  of  Henry  M'Gowen,  his  heirs  and 
a<>ign^,  for  a  specified  term,  is  sufficient  to  vest  the  ferry  in  the  per- 
j5on  :«» named.^ 

301.  Eenewal. —  The  question  of  the  right  of  a  licensee  to  a  renewal 
<rf  hi-^  license  depends  upon  the  terms  of  the  statute  and  upon  his  con- 
tract. If,  under  the  statute,  he  is  the  only  one  to  whom  the  franchise 
nn  be  given,  and  the  public  good  requires  a  continuance  of  the  ferry, 
ftp  iii  entitled  to  a  renewal  of  the  license.  But  the  question  of  renewal 
i^  within  the  discretion  of  the  public  authorities  and  the  ferryman  has 
no  right  of  action  against  them  for  refusal  to  renew  the  license.^ 
.Vml  in  no  event  can  damages  be  recovered  against  the  public  author- 
ities for  their  action  in  granting  a  franchise  to  a  rival,  when  com- 
plainant contends  that  it  should  have  been  granted  to  him.-     To  be 

♦^trtiin  person  a  franchise  lor  a  ferry  ^Burrotrs  v.  Oonzalea  County,  6  Tex. 

4fTQw  the  Ohio  river  from  a  point  on  Civ.  App.  2.32,  23  S.  W.  829. 

his  land  about   |    mile    from    another  The  provision  of  the  Arkansas  stat- 

ifny  does  not  dispense  with  the  requi-  ute  in  relation  to  ferries,  that  when  a 

»ttion  of  the  general  law  requiring  an  ferry  license  has  been  granted  by  the 

'Pplieaat  for  such   franchise  to  be  the  county  oourt,  and  the  ferry  once  estab- 

"VBcr  of  the  land   at   the  point  from  lished,  it  shall  be  the  duty  of  the  county 

which  «uch  ferry  is  propoeea  to  be  es-  court  to  levy  a  tax  on  the  privilege  annu- 

'^MisM:  and  a  failure  on  his  part  to  ally  thereafter,  whether  application  for 

prove  title  to  the  land  in  question  will  a  renewal  of  the  license  be  made  or  not; 

<Wcat    his    right    to    such    franchise,  and  that  it   shall  be  the  duty  of  the 

ff^rp  ▼•  Vitderwoodf  1  Dana,  246.  clerk  to  issue,  annually,  a  license,  and 

*ffojf  T.  Henderton,  132  Ala.   175,  31  deliver  it  to  the  sheriff,  for  the  person 

"^  W.  to  whom  the  privilege  was  granted,  who, 

*Utiom  T.  Goodden,   14  L.  T.   N.   S.  on  presentation  of  the  license,  is  bound 

-98.  L  R.  2  Eq.  12.3,  35  L.  J.  Ch.  N.  S.  to  pay  for  it, — relates  more  especially 

427.  14  Week.  Rep.  6i>4.  to  the  mode  of  taxing  the  privilege,  and 

*fitark  V.   M'Gotren,    1   Nott   k,   M*C.  docs  not  deny  to  the  coimty  court  the 

3^7,  9  Am.  Dec.  712.  power  to  discontinue  the  franchise  when 

But  a  statute  providing  "that  a  ferry  the  public  interest  demands  it,  and  such 

formwly     knovi'n     by     the     name     of  court  has  the  power  to  discontinue  the 

Tompty's  ferry  be  reestablished  in  the  franchise  by  refusing  the  annual  license 

name"  of  another   does  not   impose  on  for  its  further  exercise.     Bell  v.  Clegg, 

the  i^antee  the   same   conditions    that  25  Ark.  26. 

*'re  named  in  the  statute  establishing  ^Burrows  v.  Gonzales  County,  5  Tex. 

Cooipty'i  feny.    Ihid.  Civ.  App.  232,  23  S.  W.  829. 
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entitled  to  a  renewal,  all  requirements  of  the  statute  must  be  com- 
plied with.^     The  owner  of  a  ferry  franchise,  who,  on  application 
for  a  renewal  of  his  license,  makes  proof  of  having  kept  and  run  the 
same  according  to  law,  which,  under  the  statute,  entitles  him  to  a  re- 
newal, is  entitled  to  a  writ  of  mandamus,  which  is  the  proper  remedy 
to  compel  the  issuance  thereof,  where  the  renewal  is  refused  on  the 
ground  that  his  franchise  has  been  sold  under  execution,  to  which 
it  is  not  subject*     Where,  upon  the  division  of  a  town,  the  new 
town  is  gi-anted,  during  the  pleasure  of  the  legislature,  the  privily 
of  using  one  half  the  ferry  formerly  operated  by  the  old  town,  ami 
such  ferry  is,  later,  discontinued  by  legislative  enactment,  its  subse 
quent  revival  gives  the  new  town  no  greater  rights  than  it  possessed 
before,  and  it  holds  its  franchise  subject  to  the  pleasure  of  the  legis- 
lature.**   In  granting  a  franchise  for  a  ferry,  the  county  conmiission- 
ers  have  no  right  to  grant  such  franchise  to  the  person  who  would  pav 
the  largest  amount  of  money  therefor  in  addition  to  the  tax  which 
they  might  legally  impose,  where  such  condition  is  not  imposed  by 
the  ferry  laws,  and  no  such  power  is  conferred  thereby  upon  such 
commissioners ;  and  money  so  paid  by  an  applicant  for  a  renewal  of 
his  franchise,  although  called  a  donation  to  the  county,  may  be  re- 
covered back,  together  with  interest  thereon  from  the  date  of  pay- 
ment.^   In  case  the  license  is  not  renewed,  but  is  granted  to  another, 
he  may  be  required  to  indemnify  the  former  licensee  for  the  im- 
provements made  by  him.'' 

302.  Bight  to  land  on  shore. —  The  government  may  grant  a  right 
to  carry  persons  and  property  across  a  river  to  whom  it  pleases,  but 
it  cannot  grant  a  right  to  make  a  landing  on  banks  belonging  to  a  pri- 
vate individual  without  his  consent,  or  without  acquiring  tie  right 
to  do  so  under  the  power  of  eminent  domain.*  There  seems  to  bo 
some  conflict  in  the  decisions  upon  the  question  whether  or  not  the 

The  burden  is  on  one  applying  for  a  requiring  the  purchaser  to  indemnify 
renewal  of  a  ferry  license  affirmatively  the  retiring  lessee  for  permanent  im- 
to  show  that  he  has  kept  the  same  in  provements  made  by  it  under  an  agree- 
accordance  with  law,  to  entitle  him  to  a  ment  with  the  city  that  it  should  be 
preference  in  respect  thereto  under  a  compensated  therefor  on  the  termina- 
statute  giving  him  such  preferential  tion  of  the  lease,  although  such  agree* 
right  if  he  has  kept  the  same  in  accord-  ment  is  ultra  vires,  since,  under  the 
ance  with  law.  Finch  v.  TeJuima  County,  circumstances,  such  a  plea  would  not 
29  Cal.  453.  be  received.     Wilkina  v.  New   York,  9 

*Thomas  v.  Armstrong,  7  Cal.  286.         Misc.  610,  30  N.  Y.  Supp.  424. 

*East  Hartford  v.  Hartford  Bridge  Co,  ^Root  v.  Com.  98  Pa,  170,  42  Am, 
17  Conn.  79.  Rep.  614;  Averett  v.  Brady,  20  Ga.  523: 

*La  Salle  County  v.  Simmons,  10  111.  Prosser  v.  Wapello  County,  18  Iowa. 
513.  327;    Murray  v.   Sharp,    1    Bosw.    539; 

rrhe  sinking-fund  commissioners  will   Cooper  v.  Smithy  9  Serg.  &  R.   26,  11 
not  be  enjoined,  upon  the  sale  of  a  ferry  Am.  Dec.  668. 
franchise  and  lease  of  the  wharf,  from 
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rule  which  prevents  a  ferryman  from  landing  on  private  property 
applies  to  landings  at  the  termini  of  streets,  the  fee  of  which  is  in  the 
abutting  owner.  If  nothing  more  was  needed  for  a  ferry  landing  than 
simply  to  come  to  the  shore  and  discharge  passengers  and  freight, 
there  could  be  no  objection  on  the  part  of  the  owner  of  the  fee,  be- 
cause such  use  would  be  strictly  within  the  purposes  for  which  the 
highway  was  laid  out  Therefore,  it  has  been  held  that  no  additional 
^rvitude  is  placed  upon  land  used  as  a  highway,  by  the  necessary 
use  of  it  as  a  ferry  terminus.^  As  stated  in  Mills  v.  Learn, ^  one 
fhrough  whose  land  a  highway  runs,  intersected  by  a  stream,  is  not 
entitled  to  compensation  for  the  use  of  the  bank  within  the  limits  of 
'he  highway  as  a  landing  for  a  public  ferry,  as,  when  a  public  high- 
way crosses  a  stream  of  water  it  is  not  interrupted,  but  the  water  and 
the  soil  beneath  it  within  its  limits  are  a  continuous  part  of  the  road, 
compensation  for  the  taking  of  his  land  for  which  includes  compen- 
sation for  all  incidents  connected  therewith.  But  a  ferry  landing 
usually  includes  something  more  than  a  mere  landing  and  discharge 
of  passengers.  There  must  be  accommodations  for  the  discharging 
of  the  cargo,  which  necessitates,  in  most  instances,  the  building  of  a 
wharf.  There  must  be  accommodations  for  waiting  passengers  and 
for  property  which  is  to  be  transported  across  the  ferry.  There  must 
be  offices  for  the  necessary  employees.  All  of  these  matters  are  en- 
tirely different  from  the  ordinary  use  of  a  highway,  and,  to  a  large 
♦-xtent,  constitute  an  actual  appropriation  of  the  common  property 
'0  the  separate  use  of  the  owner  of  the  ferry.  To  such  use  the  owner 
•f  the  fee  has  a  right  to  object,*  and  he  may  maintain  ejectment  to 

'Patrick    r.    Ruff  tier,    2    Rob.     (Va.)  of  a   town   in   aeoordance   with   tlie  €31- 

2W,  40  Am.  Dec.  740.  press   provisions   of   the   ^rant    without 

Tb«  grant    of    a    ferry    right   carries  obtaining  the  consent  of  the  tnnniapl  of 

«ith  it  whatever  right  the  public  then  the  town,  where  there  is  nothiii^^  in  the 

^>**.  or  may  thereafter  acquire,  to  use  iovm   charter   prohibiting   sui'h   iv    land- 

the  landing  place  as  a  highway ;  and,  if  ing.      Mason   v.    Harper's  Ferrt^    Hridge 

the  grantee   claims   anything   more,   he  Co.  20  W.  Va.  223. 

ninst  show  title  thereto  by  private  con-  This  doctrine  was  carried  in  one  caJie 

^rict.    SomervUle  v.  Wimhish,  7  Gratt.  to  the  extent  of  holding  that  the  owner 

205.  of  a   ferry  franchise  has  such   vJ(iht  to 

Under  the  statutes  of  Kentucky,  the  the  use  of  a  highway  at  a  termtHUfi  of 

owner  of  land  on  one  side  of  a  stream,  his  ferry,  and  of  which  his  ferry   U  a 

heing  the  grantee  of  a  ferry  privilege  link,    that   he    may    maintain   ftuit    for 

•ero**  such  stream,  is  entitled  to  use  a  damages  resulting  from  injury  to  such 

public  highway  on  the  opposite  side  for  right.    Patrick  v.  Ruffner,  2  Rob.   (Va.) 

A    Unding    place,    without    instituting  209,  40  Am.  Dec.  740. 

<^oodefnnation  proceedings  for  that  priv-  '  2  Or.  215. 

i^?e.    Clark    v.    White,   5    Bush,    353;  *Pipkin  v.  Wynns,   13  N.  C.    (2  Dev. 

i^tatf  V.  Wilson,  42  Me.  9.  L.)  402;  Douglass's  Appeal  118  Pa.  fl5. 

Where    a    ferry    franchise    has    been  12  At\.  S34;  Prosser  w  Wa pelf n  t'otfuftf, 

minted  by  the  county  court,  the  grantee  18    Iowa.    327;    Prosser    v.    Ihnis.    is 

haa  the  right  to  land  on  a  public  street  Iowa,  367. 


4 
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compel  a  removal  of  permanent  structures  from  the  highway,'  and 
enjoin  interference  with  his  property  for  the  accommodation  of  the 
landing.*    It  would  seem  that  the  true  rule  should  be  that>  so  far  as 
the  ferry  can  land  and  discharge  its  passengers  without  doing  more 
than  merely  bringing  the  boat  to  shore  and  permitting  the  passengers 
to  disembark  upon  the  highway,  the  owner  of  the  fee  has  no  cause  of 
complaint;''  but  that,  so  far  as  it  is  necessary  to  place  permanent 
^^t^uctures  upon  the  highway  and  make  an  exclusive  occupation  of  the 
land  belonging  to  the  abutting  OAvner,  he  has  a  right  to  object.     It  ir= 
sufficient  for  the  owner  of  land,  in  an  action  for  mesne  profits,  t< 
show  title  to  the  premises  on  which  there  is  a  ferry  landing;  anrl 
he  need  not  show  authority  for  a  ferry,  as  against  a  trespasser  wh< 
shows  no  title  to  the  landing.*    A  riparian  owner  on  one  bank  is  un- 
der no  equitable  obligation  to  continue  a  license  for  a  ferry  landing 
originally  founded  on  mutual  advantage.*    One  licensed  to  maintain 
a  ferry  while  a  bridge  is  being  repaired  need  not,  under  a  statute  re 
quiring  all  ferries  to  be  located  on  land  over  which  a  public  road  i> 
kept  up,  operate  it  precisely  at  the  bridge ;  since,  if  a  public  way  i^ 
impassable,  the  public  have  a  right  to  pass  over  adjacent  lands  a- 
long  as  the  necessity  therefor  continues.^^    The  owner  of  a  mere  ferrv 
license  making  use  of  a  city  wharf  as  a  landing  place  is  liable  foi 
wharfage  in  the  absence  of  proof  that  he  owns  any  part  of  the  wharf 
or  has  any  interest  therein.  ^^ 

A  legislative  grant  of  an  exclusive  ^Averett  T.  Brady,  20  Ga.  523. 
ferry  privilege  across  a  river  between  In  estimating  the  rent  of  a  landing* 
the  termini  of  two  streets  confers  no  used  by  a  trespasser  in  connection  with 
special  right  to  the  streets  occupied  as  a  ferry  run  by  him,  the  jury  may  tak<- 
a  landing,  as  the  grantee  obtains  only  into  account  the  proceeds  of  the  ferry 
the  right  to  navigate  the  river  there  after  deducting  the  expenses  of  fittinj; 
with  a  public  ferry  without  competition,  up  and  carrying  on  the  same,  and  mak- 
Pittsburgh  d  L,  E.  R.  Co.  v.  JoneSy  111  ing  due  allowance  for  all  risks  and  ex- 
Pa.  204,  56  Am.  Rep.  260,  2  Atl.  410.       pense.     Ibid, 

^Cooper  V.  Smith,  9  Serg.  &  R.  26,  11       ^Chambers  r.  Furry,  1  Yeatea,  167. 
Am.  Dec.  658.  ^''Mclnnia  v.   Pace,   78  Miss.   550,    211 

•The  changing  of  the  grade  of  a  street  So.  835. 
by  ferry  owners  to  render  it  suitable  ^Jefferaonville  v.  The  John  ShallcrosM. 
for  landing  purposes,  without  authority  36  Ind.  19,  Modifying  Jeffersonville  v. 
for  the  establishment  of  a  landing  at  Louistnlle  d  J.  Steam  Ferry  Co.  27  Ind. 
the  foot  of  such  street,  will  be  enjoined  100,  89  Am.  Dec.  495. 
at  the  suit  of  the  owners  of  adjoining  Under  the  New  York  statutes,  the 
premises,  whose  wharves,  constructed  at  proper  authorities  of  New  York  city 
the  foot  thereof  by  authority  of  the  mu-  may  lease  with  its  ferry  franchises  the 
nicipality,  or  access  thereto,  will  be  in-  wharves  or  piers  required  for  the  use 
jured  and  destroyed  thereby.  Price  v.  of  the  ferry  as  part  of  the  franchise. 
Knott,  8  Or.  438.  and    may    include    in    one    leasing   two 

'In  one  case,  however,  it  was  held  that   franchises.     Starin  v.  Edson,  112  N.  Y. 

f)a8sengers  of  a  private  ferry  cannot  be   200,    19  N.  E.  670,  Reversing  42  Hun, 
anded  upon  the  terminus  of  a  highway   549. 
on  the  river  without  the  consent  of  tlio 
owner  of  the  soil.     Chess  v.  Manoicn,  3 
Watte,  219. 
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808.  Bight  to  use  opposite  shore.—  The  rule  which  prevents  the 
owner  of  a  ferry  franchise  from  landing  on  the  shore  without  the 
consent  of  the  owner  applies  in  case  the  franchise  is  granted  to  the 
owner  of  one  shore  who  does  not  own  the  opposite  one.  The  fact  that 
he  has  a  right  on  one  side  gives  him  no  right  to  the  other.  And  his 
rights  will  be  only  such  as  can  be  granted  by  the  public  authorities 
having  jurisdiction  on  one  side  of  the  river,  where  their  authority 
*\oes  not  extend  to  both  sides.  Therefore,  a  grant  of  an  exclusive 
privilege  by  public  authorities  having  jurisdiction  only  on  one  shore 
will  not  prevent  the  establishment  of  other  ferries  from  the  opposite 
?hore.^  But  it  is  not  necessary  to  specify  that  the  ferry  is  to  be  both 
ways  if  the  authority  granting  the  franchise  has  jurisdiction  to  make 
such  grant  And,  therefore,  a  grant  of  a  ferry  franchise  "between 
the  town  of  Belleville  to  Ameliasburg"  contemplates  the  establish- 
ment of  the  ferry  between  those  towns,  running  each  way.^  A  ferry 
franchise  may  be  granted  the  owner  of  land  on  one  side  of  a  stream 
upon  condition  that  he  procure  from  the  owner  of  the  land  on  the 
other  side  a  right  of  way  for  such  ferry,  under  the  provisions  of  the 
Kentucky  statutes,  requiring  the  issuing  of  a  writ  of  ad  quod  dam- 
num to  ascertain  the  damages  the  owner  of  land  on  the  opposite  side 
will  sustain;  for,  if  the  owner  is  compensated,  or  waives  his  right, 
»he  law  is  satisfied,  and  no  condemnation  proceedings  are  necessary.* 
In  case  rival  ferries  are  organized  under  the  regulations  enforced 
•»n  the  opposite  sides  of  a  stream,  the  rights  of  each  may  be  recognized 
•v  the  authorities  on  the  opposite  side  of  the  river  to  prevent  the  ex- 
t'lasicn  of  their  own  licensees  from  similar  rights  on  the  opposite 
I'anks,  in  retaliation  for  their  refusal  to  recognize  the  rights  of  the 
lioensee  of  the  officials  in  the  other  jurisdiction.*    The  consent  of  the 

*  Murphy  T.   Police  Jury,  9  La.  Ann.  within    the    limits    of    the    subsequent 

434;  CU^M  V.  KeattSy  18  Ark.  19;  Lev-  grant;  since  the  latter  right  would  con- 

tscp  ▼.  Delp,  9  Baxt.  415.  tinue  only  until  the  grant  by  the  legis- 

The  ren^r^-ation  of  the  rights  of  the  lature  of  an  exclusive  franchise  at  that 

V%'yaiidotte  Indians  in  an  existing  ferry,  point,  and  the  perfection  of  the  right  by 

and  the  sale  thereof  by  and  under  the  the  grantee.     Walker  y.  Armstrong,  2 

proriuona    of    the    treaty    of    1855    be-  Kan.  198. 

'ween    such    Indians    and    the    United  'Anderson  v.  JeUet,  9  Can,  S.  C.  1. 

States,  give  no  rights  to  the  purchaser  *Combs  v.  Hogg,  101  Ky.  178,  40  SL 

thereof    as    against     and    within     the  W.  453. 

limita   of  an   excl naive   ferry  franchise  *Bell  y.  Olegg,  25  Ark.  26. 

•ubaequently  granted  by  the  legislature.  Where,  upon  a  petition  for  a  fran- 

nherev  iLt  the  time  of  the  reservation  chise  to  operate  a  lerry  from  a  town  to 

and  sale,  the  only  right  the  Indians  had  a  township,  a  license  is  granted  to  es- 

•ras  the  ownership  of  the  ferry  and  fix-  tablish  a  ferry  from  the  town   to  the 

tnrea  and  of  a  landing  on  one  side  of  township,  it  will  be  construed  as  grant- 

the  river,  having  on  the  other  side  of  ing  a  ferry  both  ways,  when  considered 

the  river  only  a  right  of  landing  in  com-  in  connection  with  the  ferry  act  provid- 

moB  with  the  public  in  general  at  a  point  ing  that  when  one  of  the  termini  is  in 
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owner  of  land  on  one  side  of  a  stream  at  and  above  its  confluence 
with  a  fork  thereof  and  bordering  on  such  fork,  to  its  use  by  the 
owner  of  the  land  on  the  opposite  side  of  such  main  stream  for  a 
ferry  landing,  although  sufficient  to  authorize  the  grant  to  such  ownei 
for  a  ferry  from  his  own  land  across  such  main  stream  below  the 
mouth  of  the  fork  to  the  land  of  such  consenting  owTier,  is  not  suf- 
cient  as  the  basis  of  a  grant  to  him  of  another  franchise  for  a  ferry 
from  the  land  of  such  consenting  owner  as  its  site  to  the  opposite  side 
of  such  fork  on  the  land  of  another,  who  not  only  does  not  consent  t<. 
such  use,  but  is  himself  a  rival  applicant  for  such  franchise,  where 
the  statutes  regulating  that  subject  require  an  applicant  for  a  ferr\ 
franchise  either  to  be  the  owner  of  the  land,  or  to  have  the  privilege 
of  its  use  for  ferry  purposes  from  such  owner;  and  if  such  ownershijt 
or  privilege  to  use  as  the  site  of  such  ferry  is  confined  to  one  side  only, 
the  right  to  land  on  the  opposite  side  must  be  acquired  by  oondenina- 
tion  proceedings.* 

304.  Acquisition  of  right  to  landing. —  The  right  to  a  landing  may 
be  acquired  in  the  same  manner  as  real  estate  in  general  is  acquired. 
It  may  be  acquired  by  grant,  prescription,  or  by  the  right  of  eminent 
domain.  Continued  use  of  the  land  for  a  landing  for  the  prescrij) 
tive  period  will  give  a  right  to  a  continued  enjoyment  of  the  privi- 
lege.^ But  a  prescriptive  right  to  use  the  lands  of  another  for  a  ferry 
landing  is  not  established  by  a  series  of  trespasses  committed  without 
his  consent  or  knowledge.^  And  the  fact  that  land  is  used  at  such 
points  on  the  banks  of  a  river  as  convenience  or  the  condition  of  the 
river  might  make  most  suitable  for  ferry  landings,  where  no  improve- 
ments of  any  character  to  facilitate  the  landing  of  boats  have  ever 
been  made,  cannot  be  regarded  as  such  evidence  of  possession  of  th(^ 
lands  as  would,  if  held  for  the  requisite  period,  ripen  into  a  title  ad 
verse  to  the  true  owner,  in  the  absence  of  a  paper  title  thereto. ' 
Actual  occupation  of  the  banks  for  ferry  purposes  raises  a  pn^ 
sumption  of  a  right  to  make  such  use  of  them.*  A  ferry  landing  is 
of  such  importance  to  public  interests  that  its  acquisition  may  ho 
secured  by  an  exercise  of  the  power  of  eminent  domain.'     Equity, 

a  town  and  the  other  in  a  township  the  *8leight   v.   Kingston,    11    Hun,    594. 

license  shaH  be  issued  to  the  town.  Jel-  Appeal  dismissed  in  73  N.  Y.  592. 

left  V.  Anderson^  27  Grant  Ch.   (U.  C.)  •Permitting  the  lessee  of  a  ferry  be- 

411.  longing  to  a  municipal  corporation   to 

^Balloio  V.  Pettus,  3  Bush,  608.  acquire   terminal    facilities   by   eminrat 

^Glark  v.  White,  6  Bush.  353 :  Bird  v.  domain  is  not  prohibited  by  a  constitu- 

Smith,  8  Watts,  434,  34  Am.  Dec.  488.  tional     provision     against     local     bills 

*Cooper  V.  Smith,  9  Serg.  &  R.  26,  11  granting    exclusive    privileges    or    frsin- 

Am.  Dec.  658.  chises  to  corporations,  since  the  ^ant 

'Mississippi  River  Bi-idge  Co.  v.  Lon-  is  not  to  a  private  corporation,  but  for 

ergan,  91  lU,  508.  the  benefit  of  a  public  feriy.    Re  Union 
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ilierefore,  will  not  interfere  with  an  attempt  to  acquire  the  right  in 
that  manner.*  But  compensation  must  be  made  to  perfect  the  title.^ 
The  right  to  acquire  the  land  for  that  purpose  must,  however,  be 
given  by  statute,  since  the  power  of  eminent  domain  resides  ex- 
(flusively  in  the  legislature.®  Access  to  a  landing  from  the  land  side 
may  also  be  acquired  by  an  exercise  of  the  right  of  eminent  domain.® 
In  assessing  the  damages  for  land  taken  for  a  ferry  landing,  the 
value  of  a  ferry  operated  by  the  owner  without  right  will  not  be  taken 
into  consideration.^^  But  the  peculiar  advantages  of  the  property 
.«-«  a  site  for  a  ferry  landing  may  be  taken  into  consideration.^* 

305.  The  franchise  may  be  made  exclusive. —  One  of  the  elements 
originally  belonging  to  a  ferry,  in  the  popular  understanding,  was 
exclusiveness.  It  certainly  is  exclusive  as  against  an  unlicensed  per- 
son, and  in  most  cases  the  public  interest  requires  that  the  licensee 
shall  not  be  subjected  to  competition.  The  duty  to  furnish  adequate 
service,  and  the  limitation  of  toll,  being  enforceable  by  the  public, 
there  is  no  reason  for  competition,  and  more  faithful  service  will  be 
-ecured  if  the  licensee  is  secure  from  rivalry.  Therefore,  the  idea  of 
fxclusiveness  is  intimately  connected  with  ferries.  So  long  as  most 
of  the  ferries  were  ancient,  so  that  the  grant  did  not  distinctly  appear, 
rhere  seems  to  have  been  no  inclination  to  establish  rivals.*  But  under 
the  more  rapid  growth,  and  therefore  more  urgent  need,  of  modem 
rimes^  and  with  the  title  more  directly  in  evidence,  there  has  been 
a  tendency  to  depart  from  the  ancient  ideas,  and  to  hold  that  the 
frandiise  is  not  exclusive  unless  it  is  expressly  made  so.  And  this 
ruliiig  ifl  sanctioned  by  true  principle.  The  ferry  franchise,  being 
a  part  of  the  royal  prerogative  held  for  the  public  good,  may  be 

Ferrp  Co.  M  N.  Y.   139,  Rerersing  32  priate  lands  for  a  ferry  landing.    8and- 

Hmi,  82.  ford  v.  ifarttn,  31  Iowa,  67. 

^B^rrinffton  ▼.  Neuse  River  Ferry  Co.  *Patier8on  v.  Wollmann,  5  N.  D.  608, 

«l  X.  C.  1«5.  33  L.  R.  A.  536,  67  N.  W.  1040. 

Teatimanj    offered    to    show    that    a  A    highway,    strictly    speaking,    con- 

ferrj     u  not  a  public  use,  and  also  as  nects  with  a  ferry  only  at  the  water's 

to  its  proper  location,  may  properly  be  edge,   and   an   open   space   between    the 

rxelod«l  in  an  action  to  condemn  land  termination    of    the    highway    and    the 

for   a   ferry  landing,  when  those  ques-  water  cannot  be  presumed  to  go  by  the 

tioBS    were  contested   before  the  board  name  of  Bristol  ferry,  in  the  absence  of 

of    raperriflora   who   granted   the   fran-  positive  proof.     State  v.  Peckham,  9  R. 

chiae,   and   there  determined.     Pool  v.  I.  1. 

Simmms,   134  OaL  621,  66  Pac.  872.  '""MilU  v.  St.  Clair  County,  4  III.  53. 

'Pipkin  T.  Wynns,  13  N.  C.   (2  Dev.  ^^Payne  v.  Kan8a9  d  A.  Valley  R,  Co. 

L. )   402 ;  Hudson  ▼.  Cuero  Land  d  Emi-  46  Fed.  546. 

yrvtion  Co.  47  Tex.  56,  26  Am.  Rep.  289.  'Justice  Baldwin   says  the  rule  that 

*Aii  act  giving  the  right  of  eminent  a  ferry  cannot  be  set  up  to  the  detri- 

iSomain   to  appropriate  lands  for  right  ment  of  an  ancient  ferry  applies  only 

of  vaj  for  railroads,  canals,  turnpikes,  to  ancient  ferries  by  prescriptioL,  and 

Tf^^d^J  and  bridge*  as  works  of  public  those  in  a  ville.     Charle9  River  Bridge 

atilitj  does  not  give  the  right  to  appro-  t.  Warren  Bridge^  9  L.  ed.  948. 
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bestowed  in  the  manner  which  is  best  calculated  to  secure  the  great- 
est good  to  the  public,  and  the  legislature  is  the  exclusive  judge  of 
what  that  will  be.  Constitutional  provisions  against  the  granting  of 
monopolies  do  not  apply  to  the  granting  of  such  franchises,  and 
the  grant  may  be  exclusive  at  the  pleasure  of  the  legislature.^  As 
said  in  Fortain  v.  Smithy  the  enjoyment,  by  the  grantee  of  such 
right,  of  the  limited  immunity  from  the  encroachment  of  others  which 
is  contemplated  under  the  statute  does  not  in  any  respect  lend  to  the 
privilege  granted  the  semblance  of  monopoly.  The  theory  upon  which 
such  rights  are  granted  is  to  promote  the  public  good  and  convenience. 
the  advancement  of  commerce,  and  the  more  ready  intercourse  of  the 
people ;  and  a  reasonable  protection  of  those  who  hazard  their  private* 
means  in  thus  ministering  to  the  public  need  is  in  the  interest  and 
direction  of  good  government  by  encouraging  enterprise.  And  the 
legislature  may  also  make  the  grant  irrevocable.*  The  county  court, 
imder  the  Oregon  statutes  which  give  a  person  licensed  to  keep  a 
ferry  an  exclusive  privilege  therefor  "where  such  ferry  is  establisli- 
ed,"  exhausts  its  jurisdiction  by  the  granting  of  such  a  franchise. 
and  is  precluded  from  establishing  another  ferry  substantially  at  the 
same  place,  although  not  at  the  particular  point  where  the  other 
ferry  lands,  the  object  of  which  is  to  serve  the  same  custom  and  form 
a  part  of  the  same  highway  which  the  prior  franchise  covers.'  The 
franchise  is  exclusive  if  the  establishment  of  rival  ferries  within  a 


*Charle8  River  Bridge  v.  Warren 
Bridgey  7  Pick,  344;  Patterson  v.  Woll- 
mann,  5  N.  D.  608,  33  L.  R.  A.  636,  67 
N.  W.  1040  J  Nixon  v.  Reid,  8  S.  D.  507, 
32  L,  R.  A.  315,  67  N.  W.  57;  Bowman 
V.  Wathen,  2  McLean,  376,  Fed.  Cas. 
No.  1,740;  Costar  v.  Brush,  25  Wend. 
028 :  Burlington  d  B.  County  Ferry  Go, 
V.  Davis,  48  fowa,  133,  30  Am.  Rep.  390; 
Carroll  v.  Vamphell,  108  Mo.  550,  17 
S.  VV.  884,  Affirmed  in  110  Mo.  557,  19 
S.  W.  809. 

An  exclusive  ferry  franchise  granted 
to  the  owner  of  land  on  one  side  of  a 
strram  by  an  order  of  the  county  com- 
TTiissioners,  and  afterwards  confirmed 
by  statute,  continuously  operated  by 
Bucli  owner  for  more  than  thirty-one 
years  until  his  death,  and  by  his  heirs 
thereafter  for  more  than  twenty-three 
years,  is  a  property  right  which  they 
have  a  right  to  enjoy  and  use,  and 
which  a  court  of  equity  will  protect  by 
enjoining  an  interference  therewith  by 
the  establishment  of  a  rival  ferry,  and 
which  right  thoy  have  not  lost  by  ac- 
cepting the  provisions  of  an  act  of  the 
legislature  conferring  upon  them  a  fran- 


chise for  twenty  years,  and  under  which 
they  held  in  connecUon  with  the  origi- 
nal grant;  nor  are  they  thereby  estop- 
ped from  claiming  under  the  original 
grant  after  the  twenty  vears  have  ex- 
pired.    Oolconda  v.  Field,  108  111.  419, 

*114  Cal.  494,  46  Pac.  381. 

*Neu>  York  v.  StaHn,  106  N.  Y.  1,  12 
N.  E.  631. 

A  grant  unrestricted  as  to  time,  of 
the  right  to  keep  a  ferry,  made  by  a 
Spanish  governor  and  thereaft-er  unre- 
stricted by  the  legislature,  will  be  con- 
sidered afl  unlimited.  Davis  ▼.  Police 
Jury,  1  La.  Ann.  288. 

A  ferry  franchise  granted  for  a  single 
year  is  invalid  where  the  statute  author- 
izing the  commissioners  to  grant  such 
franchise  contemplates  only  the  estab- 
lishment of  a  permanent  ferry,  and  the 
owner  of  such  franchise  is  therefore  not 
entitled  to  an  injunction  restraining 
the  operation  of  another  ferry  near  by. 
Cason  V.  Stone,  1  Or.  39 ;  G<mt  v.  Drcir. 

I  Or.  35. 

*Montgomei'y    v.     Multnomah    R.    To. 

II  Or.  344,  3  Pac.  435:   Hackeit  v.  IVii- 
son,  12  Or.  25,  6  Pac.  652. 
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certain  distance  from  it  under  the  franchise  granted  is  prohibited/* 
But,  in  order  to  secure  the  licensee  from  interference  by  the  legisla- 
ture, its  exclusive  right  must  be  made  so  by  its  charter,  for  a  mere 
law  prohibiting  the  establishment  of  ferries  within  a  certain  distance 
of  others  is  not  a  contract  which  cannot  be  repealed  to  the  injury  of 
existing  ferriesJ  Consequently,  although  the  legislature  has  prohib- 
ited the  county  court  from  authorizing  a  competing  ferry  within  i^o 
mile  of  another,  the  legislature  itself  may  authorize  it^  A  contract^ 
to  be  exclusive,  must  be  made  so  in  terms,*  and  must  be  made  by  of- 
ticials  having  authority  to  make  such  a  contract.  ^^  In  case  the  fran- 
i-hiae  of  the  first  grantee  is  not  exclusive,  a  similar  franchise  may  be 
srranted  to  a  rival  company  to  operate,  even  between  the  same 
termini  ;'^  and  if,  at  the  time  of  the  granting  of  the  first  franchise,  the 


•VixM  T.  Reid,  S  S.  D.  507,  32  L.  R. 
A.  Slo.  67  N.  W.  57;  Casey  v.  Jones, 
2  Litt  (Ky.)   301. 

Under  a  rtatute  providing  that  no 
ferry  shall  be  granted  within  a  city  or 
tovn  anl«89  tlioee  eHtahlished  therein 
naJinoC  properly  do  all  the  business,  or 
afi!e«  public  oonvenience  greatly  re- 
iniret  a  new  ferry  at  a  site  not  within 
4O0  yards  of  that  of  any  other,  one 
it'Tiy  is  entitled  to  the  exclusive  ferry 
prifiltgm  at  a  town  where  neither  of 
fhtse  eonditions  exist.  Combs  v.  Hogg, 
101  Ky.  I7S,  40  8.  W.  453. 

ruder  the  statute  of  Arkansas,  which 
f»rondes  that  a  ferry  privilege  shall  not 
be  granted  in  ease  a  ferry  has  been  es- 
tablished within  a  mile  above  or  below 
the  proposed  ferry,  except  in  case  it  is 
to  be  established  near  a  city  or  "town,'* 
the  term  "town"  does  not  include  a 
place  which  has  a  store  doing  business 
to  the  amount  of  $4,000  per  year,  a 
iJnelling  house  for  two  families  consist- 
ing of  six  persons,  and  a  warehouse 
from  which  produce  is  shipped  varying 
in  value  fron*  $200  to  $1,600  per  year. 
Vurray  r.  Mcnefee,  20  Ark.  561. 

'WkeeHng  d  B.  Bridge  Co.  v.  Wheel- 
i«e  Bridge  Co.  138  U.  8.  287,  34  L.  ed. 
967,  11  Sup.  Ct.  Rep.  301:Wt//tams  v. 
VCingo,  177  U.  8.  601,  44  L.  ed.  905,  20 
Sup.  CU  Sep.  793. 

So,  when,  Mme  time  after  a  license 
was  issued  to  operate  a  ferry,  a  general 
law  was  passed,  gratuitously  and  with- 
out farther  consideration  from  estab- 
liihed  ferries,  providing  that  county 
eoorts  should  not  license  a  ferry  within 
I  mOc  of  one  already  established,  such 
law  does  not  create  a  perpetual  monop- 
oly, bat  is  repea fable  at  ttie  will  of  the 
l^pnUtwre,     Wheeling    Bridge    Co.    v. 


Wheeling  d  B.  Bridge  Co.  34  W.  Va. 
155,  11  S.  £.  1009. 

*8omerville  v.  Wimhxsh,  7  Gratt.  205. 

*A  proposition  made  to  the  inferior 
court  and  the  public  by  ferry  o^vners, 
to  construct  and  maintain  a  ferry  at  a 
designated  point  and  transport  a  cer- 
tain class  of  inhabitants  free  of  toll,  in 
consideration  of  the  removal  there  of 
the  county  seat,  and  the  removal  of  the 
county  seat  to  such  place,  do  not  consti- 
tute a  ccNitract  between  the  inferior 
court  and  such  ferry  owners  preventing 
the  construction,  under  authority  of 
such  court,  of  other  ferries  at  such  new 
county  seat.  Shorter  v.  Smith,  9  Ga. 
517. 

'«De  Russy  ▼.  Davis,  13  La.  Ann.  468. 

^Collins  V.  Sherman,  31  Miss.  679; 
Gillespie  v.  Freeman,  7  La.  Ann.  350; 
Shorter  y.  Smith,  9  Ga.  517;  Magsvilte 
v.  Boon,  2  J.  J.  Marsh.  224;  Brown  v. 
Given,  4  J.  J.  Marsh.  28;  Mont  joy  v. 
Pillow,  64  Miss.  705,  2  So.  108. 

The  owner  of  a  ferry  franchise  cannot 
enjoin  the  grant  of  a  like  f ranch ine  for 
another  ferry  so  near  his  own  as  to  en- 
ter into  direct  competition  therewith, 
on  the  ground  that  his  ferry  is  the 
older,  and  is  well  established,  and  that, 
by  reason  of  its  location  on  the  river, 
it  will  be  of  more  public  benefit  than  the 
one  proposed  to  be  established;  where, 
by  legislative  acts,  the  county  court  has 
full  power  and  authority  to  appoint 
and  settle  ferries  when  necessary,  and 
to  grant  two  or  more  ferry  keepers  the 
privilege  of  using  the  same  landing 
place,  and  there  is  nothing  to  show  that 
such  county  court  has  unreasonably 
abused  or  exercised  hucIi  dlHcretionary 
power.  Blair  v,  Carmichacif  2  Yerg. 
306. 
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statutes  provide  for  the  establishment  of  rivals,  there  is  no  restriction 
whatever  upon  the  right  to  authorize  such  establishment^^  The  duty 
imposed  upon  a  ferry  company  by  its  act  of  incorporation  to  keep  its 
works  in  constant  repair  does  not  confer  upon  it  an  exclusive  privi- 
lege, or  debar  the  state  from  granting  a  similar  franchise  to  other 
persons.^  ^ 

306.  Grants  will  be  strictly  construed. —  A  ferry  franchise,  being  a 
portion  of  the  royal  prerogative,  and  it  being  necessary  to  acquire  a 
grant  from  the  sovereign  to  obtain  the  right  to  operate  it,  is  within 
the  rule  that  royal  grants  are  to  be  strictly  construed.  And  the  rule 
bears  with  much  greater  force  upon  this  class  of  cases  than  upon 
grants  of  real  estate  or  property  generally.  In  the  former  cases  the 
sovereign  is  parting  with  his  prerogatives  and  can  be  held  to  have  done 
so  only  to  the  extent  of  his  expressed  words.  Nothing  can  be  left  to 
implication.  The  prerogative  powers  are  held  by  the  sovereign 
strictly  for  the  public  good,  and  if  he  deems  it  to  be  for  public  good 
to  confer  a  portion  of  them  upon  an  individual,  all  considerations 
require  that  he  define  the  limitd  of  his  grant.  Therefore,  unless  the 
right  to  operate  a  ferry  is  stated  to  be  exclusive,  it  cannot  be  held  to 
be  so.^    Under  this  rule  the  grant  of  a  franchise  to  maintain  a  ferry 


"^Hoatler  v.  Marlowe,  44  W,  Va.  707, 
30  S.  E.  146. 

^Collins  V.  Sherman,  31  Miss.  679. 

*A  provision  in  a  grant  of  a  ferry  li- 
cense to  a  man  and  his  heirs  for  a  period 
of  twenty  years,  that  no  county  or  board 
of  county  commissioners  shaU  authorize 
a  person  to  keep  a  ferry  within  the  lim- 
its of  the  franchise,  will  not  prevent  a 
grant  of  a  license  by  the  city  council 
when  that  is  substituted  by  the  legis- 
lature for  the  county  commissioners  for 
the  purpose  of  licensing  ferries.  The 
exclusive  right  must  be  clearly  ex- 
pressed or  necessarily  implied.  Fan- 
ning y,  Qregoire,  16  How.  524,  14  L.  ed. 
1043. 

A  Spanish  grant  of  the  right  to  main- 
tain a  ferry  "con  exclusion"  is  not  a  re- 
nunciation on  the  part  of  the  sovereign 
power  of  the  right  to  establish  another 
ferry,  but  only  prohibits  the  transpor- 
tation of  persons  or  property  by  others 
across  the  river  for  hire  within  a  rea- 
sonable distance  above  or  below  the 
ferry  established.  Dai>i^  v.  Police  Jury, 
1  La.  Ann.  288. 

When  a  legislative  grant,  for  good 
consideration,  of  a  perpetual  ferry  fran- 
chise is  made  exclusive  and  protected 
by  penalty  without  further  considera- 
tion, the  state  cannot  be  held  to  be  pre- 


vented by  contract  from  subsequently 
granting  another  franchise,  although  the 
first  be  impaired  thereby.  Johnson  v. 
Crowy  87  Pa.  184. 

The  owner  of  a  ferry  across  the  Mis- 
sissippi river  cannot  enjoin  the  estab- 
lishment of  another  ferry  at  that  point 
and  the  condemnation  of  his  land  as  a 
landing  therefor  upon  the  ground  that 
the  act  of  legislature  under  which  the 
right  to  establish  such  ferry  was  ac- 
quired is  unconstitutional  and  void  as 
an  impairment  of  the  obligations  of  the 
contract  existing  between  the  state  and 
such  owner  by  virtue  of  an  act  granting 
him  the  exclusive  ferry  privileges  at 
that  point,  under  which  he  established 
and  has  since  operated  his  ferry  in 
strict  compliance  with  the  terms  of  such 
act,  where  that  act  provided  that  the 
ferry  should  be  established  from  lands 
at  that  place  belonging  to  such  grantee, 
and  should  be  in  operation  within  eight- 
een months  thereafter,  and  it  does  not 
appear  with  certainty  that  he  owned 
any  land  on  the  Mississippi  river  at  tliat 
place  at  the  date  such  act  was  passed, 
or  within  eighteen  months  thereafter, 
upon  which  such  grant  could  operate,  or 
that  he  owned  any  land  upon  which  the 
same  could  be  removed  at  the  date  of  a 
subsequent    act     authorizing    such     re- 
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between  two  places  does  not  exclude  from  the  state  the  right  to  grant 
a  similar  franchise  at  or  near  the  same  place.^  The  old  idea  that  a 
ferry  franchise  includes  the  principle  of  exclusiveness  has  influenced 
a  few  oonrts  to  hold  that  a  grant  of  such  a  franchise,  although  not 
made  ezclnsive  in  terms,  would  prevent  the  establishment  of  a  rival 
so  near  as  to  cause  injurious  competition.'  But  that  doctrine  cannot 
be  maintained  in  view  of  the  rule  by  which  such  grants  should  be  con- 
strued. A  privil^e  of  establishing  a  ferry  between  two  designated 
points  does  not  preclude  the  power  to  grant  similar  privileges  beyond 
the  limits  of  the  landings  fixed  by  the  first  grant.^  If  the  termini 
are  not  fixed  by  the  grant  they  will  be  regarded  as  fixed  when  they 
are  designated  or  located  by  the  acts  of  the  grantee,  and  they  cannot 
be  subsequently  changed ;  nor  can  the  grantee  interfere  with  a  grant 
to  a  rival  of  the  right  to  operate  between  other  termini.' 

807.  Supervision  and  regulation  of  ferry. — The  same  principle 
which  gives  the  government  the  right  to  control  and  supervise  the 
maintenance  and  operation  of  highways  gives  it  a  right  to  supervise 

38  N.  C.  (3  Ired.  Eq.)  613,  44  Am.  Dec. 
S3. 

But  Carrow  v.  Washington  ToU 
Bridge  Co.  61  N.  C.  (Phill.  L.)  118,  does 
not  take  the  same  view  of  the  question. 

When  a  franchise  has  been  granted 
for  a  ferry  between  two  municipalities, 
it  is  exclusive  as  to  ferrying  from  any 
point  in  one  municipality  to  any  point 
m  the  other.  Jellett  y.  Anderson,  7 
Ont.  App.  Rep.  341,  Affirming  27  Grant 
Ch.  (XL  C.)  411. 

A  grant  by  a  municipal  corporation 
of  ferry  franchises  under  the  authority 
of  the  legislature,  giving  the  municipal- 
ity the  exclusive  control  over  ferry 
rights  at  the  Unms  in  quo,  confers  a 
right  which  cannot  be  impaired  by  sub- 
sequent legislation.  Aikin  y.  Weatem 
R.  Corp.  20  N.  Y.  370.  But  see  Power 
v.  Athens,  99  N.  Y.  592,  2  N.  E.  609. 

*Gal€s  v.  Anderson,  13  111.  413. 

^Mills  v.  St.  Clair  County,  7  HI.  198; 
Oales  V.  Anderson,  13  111.  413;  Anderson 
v.  Jellet,  9  Can.  S.  C.  I. 

Owners  of  a  ferry,  whose  exclusive 
franchise  has  ceased  to  exist  by  the  ex- 
piration of  the  term  thereof,  have  but 
one  ferry  right  which  is  confined  to  the 
established  landings,  and  cannot  change 
their  landings  from  one  street  to  an- 
other, or  establish  new  ones  at  otuer 
streets,  to  the  injury  of  the  wharves  of 
adjoining  land  owners,  without  author- 
ity from  the  county  oourt.  Price  v. 
Knott,  8  Or.  438. 


Mills    V.    Brown,    3    111.    548; 
J/Ills  y,  8t.  Clair  County,  7  111.  197. 

Th^  statutory  prohibition  of  the  es- 
tablishment of  a  private  ferry  within  3 
miles  of  any  public  bridge  does  not  pro- 
hibit the  establishment  of  a  private 
ferry  within  3  miles  of  a  public  ferry. 
Greer  v.  Haugahook,  47  Ga.  282. 

One  granted  by  a  city  a  ferry  priv- 
ilfire  within  its  limits  cannot  complain 
h««aase  the  parish  authorities  have  es- 
tabl tubed  another  ferry  across  the  river 
outside  of  the  corporation,  in  the  ab- 
i«mee  of  any  restriction  as  to  the  prox- 
imity of  ferries,  and  where  the  operation 
of  the  new  ferry  is  advantageous  and 
cmrenient  for  the  public.  0*NeiU  v. 
Poiice  Jury,  21  La.  Ann.  586. 

*Potrer  v.  Athens.  99  N.  Y.  592,  2  N. 
F.  600,  Affirming  26  Hun,  282:  Meads 
r.  Wandell,  4  C%.  Sent.  14;  Hudspeth 
V.  Bail,  111  Oa.  510,  36  S.  E.  770;  Car- 
row  y.  Washington  ToU  Bridge  Co.  61 
N.  C.  (Phill.  L.)   118. 

A  license  to  receive,  for  a  period  not 
fixed  or  limited,  a  compensation  sup- 
po^  to  be  a  fair  equivalent  for  services 
rmdered  as  ferryman,  cannot  be  regard- 
ed as  a  vested  interest  beyond  public 
footrol,  and  does  not  preclude  the  grant- 
ing of  other  lieenses  tor  the  same  place. 
Day  T.  Stetson,  8  Me.  365. 

^Charles  Rirer  Bridge  v.  Warren 
Bridge,  7  Pick,  344;  Affirmed  in  11  Pet. 
420.  9  Ll  ed.  773;  Mills  v.  St.  Clair 
dmmtf,  7  Uh    WJi  Smith  y.  Harhins, 
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ferries  for  the  purpose  of  insuring  to  travelers  a  safe  and  convenient 
method  of  crossing  water  which  may  obstruct  their  journey.^  The 
legislature  may  place  such  restrictions  upon  the  grant  of  the  fran- 
chise as  it  wishes  to  make.^  And  it  will  not  be  presumed  to  have 
intended  to  deprive  itself  of  the  powder  of  promoting  the  public  good 
by  the  necessary  regulation  of  the  operation  of  the  ferry.'  The  con- 
trol and  management  of  the  ferry  may  be  delegated  to  any  govern- 
mental agency.*  The  legislature  retains  its  right  to  control,  even 
though  the  ferry  belongs  to  a  municipal  corporation.*  Whether  the 
state  will  itself  operate  the  public  ferries  within  its  borders,  or 
whether  it  will  confer  this  right  on  others,  and  the  terms  on  which 
it  will  give  others  this  special  privilege,  and  whether  an  exclusive 
franchise  shall  be  granted, — ^these,  and  all  other  questions  connected 
with  the  subject,  are  absolutely  within  the  control  of  the  legislature.*** 
The  regulation  of  the  ferry  is,  however,  a  public  matter,  and  a  private 
citizen  has  no  right  to  maintain  an  action  to  compel  the  maintenance 
of  the  ferry.''  Where  a  person  is  enjoined  from  operating  an  illegal 
ferry  at  a  specified  point  on  a  river,  and  the  county  court  afterwards 
establishes  a  ferry  at  that  point,  and  licenses  such  person  to  maintain 
and  operate  it^  the  injunction  is  properly  dissolved.®  The  legislature 
may  require  the  ferryman  to  give  a  bond  for  the  faithful  performance 
of  his  duties.®  And  the  wrongful  operation  of  a  ferry  for  toll  may  be 
prevented  by  an  information  in  the  nature  of  a  quo  warranto.^® 

^Kerhy  y.  Lewis,  6  U.  C.  Q.  B.  O.  S.  has   not   complied   with   the   law.     His 

207;  Hudson  v.  Cuero  Land  d  Emigra-  right   can    only   be   questioned    by    tlie 

tion  Co,  47  Tex.  56,  26  Am.  Rep.  289;  state.     Douglass's   Appeal,  118    Pa.  65, 

Smith  V.  Harkins,  38  N.  C.  (3  Ired.  Eq.)  12  Atl.  834. 

613,    44    Am.    Dec.    83;    MoRoherts    y.  The  mnnicipal  authorities  of  a  yillage 

Washhume,  10  Minn.  23,  Gil.  8;  Cross  cannot   institute  a   suit  to   conteflt   an 

V.  Hopkins,  6  VV.  Va.  323.  owner's    right    to    a    ferry.     Conner    v. 

'Power  V.  Athens,  99  N.  Y.  692,  2  N.  Paxson,  1  Blackf.  207. 

E.  609.  ^Hostler  v.  Marlowe,  44  W.  Va.   707, 

'Piatt  V.  Covington  d  C.  Bridge  Co,  30  S.  E.  146. 

8  Bush,  31.  'A  bond  for  a  ferry  license,  when  re- 

*Himon  y.  Northup,  27  Or.  487,  30  L.  quired  by  statute,  cannot  be  regarded  as 

R.  A.  171,  40  Pac.  660.  a  voluntary  bond  on  the  ground  that, 

^People  y.  New  York,  32  Barb.   102;  independently  of  statutory  enactments, 

Simon  V.  Northup,  27  Or.  487,  30  L.  R.  a  person  was  under  no  moral  obligation 

A.  17  li  40  Pac.  560.  to  give  a  bond  before  he  could  exercise 

^Patterson  v.  Wollmann,  5  N.  D.  608,  the    privilege    of    keeping    a    ferryboat 

33  L.  R.  A.  536,  67  N.  W.  1040.  upon  his  own  land  and  demand  compen- 

^Pain  y.  Patrick,  3  Mod.  289,  1  Salk.  sation  from  those  who  received  his  scrv- 

12.  ices.     Johnson  v.  Erskine,  9  Tex.  1. 

But  if  toll  had  been  extorted  from  ^^  Such  an  information  was  discharged 
such  a  person,  then  he  would  have  been  in  Rex  v.  Reynell,  2  Strange,  1161,  •'be- 
specially  damaged  and  entitled  to  his  cause  it  only  appeared  he  took  money 
action.    Ihid.  of  passengers,  which  is  not  setting  up 

Those  who  show  no  right  to  set  up  a  an  exclusive  right,"  although  it  is  held 

ferry  have  no  standing  to  allege  that  the  that  such  an  information  would  lie  for 

occupant  of  an  exclusive  ferry  franchise  claiming  an  exclusive  ferry. 
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307a.  Bates  of  toll. — The  takiug  of  toll  being  the  one  element  of  a 
feny  franchise  which  is  a  part  of  the  public  prerogative,  that  is  the 
thing  which,  above  all  others,  the  public  has  a  right  to  regulate  and 
controL  Unless  the  rate  of  toll  is  fixed  in  the  contract  of  the  licensee, 
the  state  may  at  any  time  fix  rates  which  will  be  reasonable  for  the 
->ervice  performed;^  and  the  rates  fixed  by  the  authorities  must  con- 
form to  the  directions  of  the  statute.^  The  taking  of  excessive  toll 
is  a  public  offense.'  A  variation  in  the  rate  of  toll  exacted  by  a  ferry 
keeper  will  not  affect  his  franchise  so  as  to  deprive  him  of  a  right  of 
action  against  another  for  disturbing  it*  The  rates  cannot  be  fixed 
so  low  that  the  cost  of  operation  will  exceed  the  income,^  or  so  as  to 
be  unreasonable  under  all  the  circumstances  of  the  case.'  A  ferry 
company  whose  charter  is  subject  to  alteration  at  the  pleasure  of  the 
legislature  may  be  required  to  take  lower  rates  oi  tolls  from  pas- 
sengers on  street  cars  which  cross  on  its  boats.*^  The  corporation  may 
be  required  to  post  the  rates  which  it  is  authorized  to  exact*  Where 
a  ferry  license  fixed  the  rate  of  ferriage,  such  rate  will  continue  on 

*Peopie  T.  New  York,  32  Barb.   102;    fixed  are  fair  and  reasonable.     Rohn  ▼. 
state  ▼.   Hudson   County^  23  N.  J.   L.   Beardetovm,  32  111.  App.  407. 
206,  Affirmed  in  24  N.  J.  L.  718.  'Upon    appeal    from    an    order   of   a 

No  Tested  right  is  acquired  by  the  county  court  of  Kentucky  reducing  the 
M*iiCT  of  a  ferry  franchise  in  the  rate  of  Je^J  jat«  to  be  charged  by  a  certain 
^olls  fixed  by  county  commissioners,  '«"y  /^^  }9P^  passengers,  the  court  of 
.here  the  charter  provides  that  such  appealsjviU  reverse  such  order  where 
iVny  shall  be  subject  to  the  same  regu-  «"/^^  reduction  appears  unreasonable, 
iatioBs  as  other  ferries  are,  "or  ^y  when  the  net  profits  derived  therefrom 
^I-I*I-.riw. "  K^  1^1  17—  <r#  f  kI  f^f  »"^  ^^^  ^^^^  'ro™  accidents  assumed  are 
hereafter  be,  by  Ihe  Uws  of  ti^e  tern-  ^^^„  .^^^  consideration.  Trouiman  v. 
tory:  but  such  rates  are  subject  to  ^^.^^  ^q.  j^  231,  48  S.  W.  1084. 
-hange  under  a  subsequent  law  giving  ,p„^^.^  ^  Metropolitan  J2.  Co,  109 
••Miaty  oommissioners   authority  to   al-  Mass.  506 

ter  rates  of  ferriage,    atephma  y.  Pow-       •  Where!  as  provided  by  statute,  the 
rll,  1  Or.  283.  rate    of  ferriage  for  wagons    has    be«»n 

*Bedmger  ▼.  Drake,  Snecd  (Ky.)  97;  fixed  by  the  county  court  and  posted, 
Trouiman  t.  Smithy  106  Ky.  231,  48  8.  the  ferryman  cannot  charge  as  a  coni- 
\\\  1084-  mon  carrier  for  the  contents  of  a  wagon 

'  Where  the  owner  of  a  ferry  extorte  separately  from  the  wagon  itself.  Kelly 
.  \erssire  toll  of  divers  persons,  each  act  v.  AltemuSy  34  Ark.  184,  36  Am.  Rep.  6. 
fvmstitutes  a  separate  offense.  King  v.  A  stetute  requiring  ferry  companies 
Roberts,  I  Shower,  389.  to  post  conspicuously  schedules  of  the 

trotter  v.  Harris,  2  Younge  ft  J.  285.   rates    of    ferriage    charged    thereon    by 

•Cow.  V.  Covington  d  C.  Bridge  Co.  14  them  and  authorized  by  law  te  be 
Ky.  I*.  Rep.  836,  21  8.  W.  1042;  Rohn  charged,  and  making  a  violation  of  ite 
T.  Beardstown,  32  HI.  App.  407.  provisions  a  misdemeanor,  is  not  appH- 

The  burden  is  on  the  owner  of  a  ferr^'  cable  to  a  foreign  corporation,  since  it 
wckiiig  an  increase,  to  show  that  ferry  could  not  be  punished  within  the  state 
rates  established  by  an  ordinance  of  a  for  a  misdemeanor;  nor  does  it  require 
municipal  corporation  are  unreasonably  rates  to  be  posted  except  in  cases  where 
low;  and,  in  the  absence  of  definite  they  are  restricted  by  law.  Blanchard 
proof  an  to  fixed  charges  and  receipts,  v.  Hohoken  Land  d  Improv.  Co.  25  N. 
it  vili  be  presumed  that  the  rates  so   Y.  8.  R.  566,  6  N.  Y.  Supp.  279. 
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the  subsequent  renewals  of  the  license,  although  the  renewals  are 
silent  on  that  question.^ 

308.  Bight  to  transfer  franchise.—  As  has  been  seen/  the  character 
in  which  a  ferry  franchise  was  first  known  to  the  law  was  that  of  an 
incorporeal  hereditament.  There  is  no  doubt  that  so  long  as  it  re- 
tained that  character  it  was  transferable.*  Under  this  view  of  the 
character  of  the  property  the  legal  title  can  only  be  transferred  by 
deed ;  but  one  who  buys  and  pays  for  a  ferryboat  and  appurtenances, 
and  is  placed  in  full  possession  of  the  ferry  by  the  owner  under  such 
purchase,  has  the  equitable  title  thereto,  though  no  deed  has  ever 
passed,  and  can  maintain  an  action  for  damages  for  injury  to  such 
franchise  caused  by  the  unauthorized  act  of  another.*  But  the  grants 
under  the  modem  statutes  assume  more  nearly  the  character  of  mere 
licenses,  and  as  such  the  question  whether  or  not  they  can  be  trans- 
ferred will  depend  upon  the  wording  of  the  statute  and  the  general 
policy  of  the  state.*  The  state  may  consent  to  the  assignment  of 
the  license,  and  in  analogy  to  its  original  character  it  will  be  re- 
garded as  transferable  unless  the  right  to  transfer  it  is  prohibited 
by  the  state.*^  The  state  alone  can  question  the  right  to  assign  tho 
franchise.'  Where  the  right  to  the  franchise  is  made  to  depend  on 
riparian  ownership,  the  franchise  will  pass  with  the  riparian  land.'' 

*8tate  T.  Sickmann,  66  Mo.  App.  409.  and  a  satisfaction  will  protect  the  oom- 

*  See  ante,  S  283.  pany  paying  against  all  further  claims ; 

*Evan8  V.  Hughes  County,  3  S.  D.  680,  and  with  the  method  of  apportionment 

54  N.  W.  603;  Little  Rock  d  Ft,  8.  R.  the  company  has  no  concern.     Columbia 

Co.  V.  McOehee,  41  Ark.  202;   Oreer  v.  d  D.  Bridge  Co.  v.  Ceise,  34  N.  J.  L.  268. 

Haugahooky    47    Ga.    282;    Billings    ▼.  'Mississippi  River  Bridge  Co.  v.  Lon- 

Breinig,  45  Mich.  65,  7  N.  W.  722.  ergan,  91  111.  508;  Charles  River  Bridge 

Absence  from  the  state  of  the  original  v.  Warren  Bridge,  7  Pick.  344. 
grantee  of  a  ferry  license  without  giv-  *The  Indiana  statute  recognizing  fer- 
ing  a  new  bond  as  required  by  law  is  ry  rights  in  riparian  proprietors  doe** 
no  sufficient  reason  for  revoking  the  not  limit  the  right  to  the  grantee  of  the 
ferry  franchise,  as  such  grant  is  an  in-  soil,  but  he  may  convey  it  and  still  re- 
corporeal  hereditament,  which  is  a  sub-  tain  the  fee  in  the  land;  and  the 
ject  of  sale,  and  would  descend  to  the  grantee  of  such  right  acquires  the  ui«o 
heirs,  and  such  bond  might  be  given  by  of  the  soil  for  a  ferry  landing  as  fully 
the  heir,  alienee,  or  lessee.  Garrett  v.  as  though  he  were  the  grantee  of  the 
Ricketts,  9  Ala.  529.  soil.     Boxcman   v.    Wathen,   2   McLean, 

Likewise,  a  ferry  franchise  is  not  lost  376,  Fed.  Cas.  No.  1,740. 

by  the  death  of  the  party  to  whom  it  *2fixon  v.  Reid,  8  S.  D.  507,  32  L.  R. 

was  granted,  but  passes  to  his  represen-  A.    315,  67    N.  W.    57;  Montgomery   v. 

tatives.     Lippencott     v.     Allander^     27  Multnomah  R.  Co.   11  Or.  344,  3   Pac 

Iowa,  460,  1  Am.  Rep.  299.  435. 

The  widow  and  childreti   of  a   ferry  *Evans  v.  Kroutinger  (Idaho)  72  Pac 

owner  who    died    without  disposing    of  882. 

his  real  estate,  and  who,  since  his  death,  ^Maysville  v.   Boon,   2   J.  J.   Marsh, 

have  maintained  the  ferry  and  are  in  224;  Smithy.  Harkins,  3SN.  C.  (3  Ired. 

possession,  have  such  a  joint  interest  in  Eq.)   613,  44  Am.  Dec.  83. 

an   award   of   damages   against  a   toll-  Under  the  Kentucky  laws,  a  franchit«e 

bridce  company   that  they   are   proper  for  a  ferry  across  the  Ohio  river  is  a 

parUes  to  the  proceedings  to  procure  it,  property  right  incident  to  the  title  to 
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Therefore,  where  one  of  two  tenants  in  common  to  land  and  a  ferry 
whiclx  was  appurtenant  to  the  land  purchased  the  other's  interest  in 
the  land,  such  other's  interest  in  the  ferry  franchise  passed  as  an 
incident  of  the  grant  of  the  land,  and  the  grantee  as  such  proprietor 
is  liable  to  indictment  for  failure  to  keep  it  in  repair.®  And  a  ferry 
franchise  may  be  partitioned,  in  connection  with  the  land  on  each  side 
of  the  stream  forming  the  landings,  in  the  same  manner  as  real  es- 
tate.* And  where  the  right  to  the  franchise  depends  upon  ownership 
of  the  land,  the  landowner  cannot  confer  the  right  separate  from  the 
land.*®  If  the  franchise  is  not  annexed  to  the  land,  title  to  it  may  be 
transferred  independently  of  the  land.**  A  grant  of  riparian  lands 
on  one  side  of  a  stream  "with  all  the  appurtenances"  confers  no  right 
or  interest  in  a  ferry  franchise  belonging  en  gros  to  a  plankroad  com- 
pany,  but  which,  since  its  nonuser,  had  been  occupied  and  claimed 
Uy  the  grantor  who  owned  the  fee  to  the  land  at  both  termini.**  A 
prohibition  against  transfer  of  a  ferry  franchise  does  not  apply  to 
a  transfer  of  his  interest  by  one  person  to  another.**  When  bridge 
and  ferry  franchises,  purporting  on  the  face  of  the  grant  to  be  ex- 
rlusive,  are  conveyed  by  deed  in  fee  simple  with  warranty  of  title 
against  the  vendor  and  his  heirs  only,  the  purchaser,  in  the  absence 
of  any  fraud  on  the  part  of  the  vendor,  takes  the  risk  of  the  grant 
proving  exclusive  or  not  exclusive  in  its  legal  operation.**  If  the 
franchise  is  transferred,  it  is  subject  to  the  same  control  by  the  fran- 
chise-granting power  in  the  hands  of  the  assignee  that  it  was  in  the 
hands  of  the  original  grantee.*^ 

land  on  ihmt  side,  alienable  and  descend-  flrminff  the  transfer  of  a  ferry  property 
iblev  ^  which  the  legislature  has  no  to  an  Individual,  and  declaring  his  title 
[lower  to  devest  the  owner  by  a  retroac-  thereto  to  be  absolute  and  perfect,  with 
rive  statute.  A  statute,  therefore,  giv-  full  power  to  sell  and  convey  the  same, 
ing  the  county  courts  the  power  to  re-  merely  confirms  in  such  grantee  such 
roke  the  franchise  of  a  nonresident  who  rights  as  he  acquired  under  his  pur- 
has  sot  sold  such  ferry  to  a  resident  cit-  chase,  and  does  not  devest  the  title  of 
LBm  within  one  year  after  his  removal  remaindermen  in  an  undivided  one  half 
from  that  state  or  the  accrual  of  his  thereof.    Ibid. 

right,  if  he  was  already  a  nonresident,  ^^Haynes  v.  Wells,  26  Ark.  464,  Mod- 
is  nneonstitutional  and  void  as  to  the  ified  in  Little  Rock  d  Ft.  S,  R,  Co,  t. 
^*eodce  of  one  who  acquired  his  franchise  McOeheCy  41  Ark.  202. 
prior  to  the  enactment  of  such  statute.  ^^ Kennedy  v.  Covington,  8  Dana,  50. 
Dufour  T.  Staoey^  90  Ky.  288,  29  Am.  A  ferry  operated  under  a  license  from 
St.  Rep.  374,  14  S.  W.  48.  the  state  does  not  pass  to  the  grantee 
So,  a  lessee  of  land  and  ferry  annexed  under   a    conveyance    of   the    adjoining 


the    owner    during    tlie    term.  land.     Oourdine  v.  Davis,  1  Bail.  L.  469. 

Biggs  y.   Ferrell,    34    N.   C.    (12    Ired.  "^Haithcock  v.  8v>ift  Island  Mfg.  Co. 

L.)   1.  72  N.  C.  410. 

•Sitae  ▼.  Willis,  44  K.  C.  (Busbee  L.)  "^Carroll  v.  Campbell,  110  Mo.  557,  19 

223.  8.  W.  809. 

•Rohn  T.  Harris,  130  111.  626,  22  N.  B.  ^*Wright  y.  Shorter,  56  Ga.  72. 

587.  ^Evans    Y.    Kroutinger    (Idaho)    72 

Aa  aet  of  the  general  assembly  con-  Pac.  882.. 
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808a.  How  far  a  personal  trust.— Where,  under  the  policy  of  the 
state,  a  ferry  franchise  is  a  mere  license  conferred  upon  the  licensee 
as  a  personal  trust,  it  cannot  be  transferred  without  the  consent  of  the 
state,  and  any  attempt  to  make  such  transfer  will  render  the  license 
subject  to  forfeiture ;  and  it  has  been  held  that  this  character  is  given 
to  the  ferry  franchise  by  a  statutory  provision  that  no  one  shall 
operate  a  ferry  without  obtaining  a  special  license  therefor.^  This 
ruling,  however,  loses  sight  of  the  fact  that  the  license  is  not  re- 
quired because  of  the  personality  of  the  licensee,  but  because  no  one 
has  a  right  to  operate  a  ferry  and  exercise  the  prerogative  right  of 
taking  toll  udIcss  he  is  authorized  to  do  so  by  the  state.  Therefore, 
the  license  is  for  the  protection  of  tlie  public,  and  is  not  personal  to 
the  licensee.  Under  a  statute  authorizing  a  board  of  supervisors  to 
grant  a  license  to  keep  a  ferry  to  a  suitable  person  owning  the  land 
through  which  the  highway  adjoining  the  ferry  shall  run,  and  requir- 
ing the  execution  of  a  bond  that  he  will  faithfully  keep  and  attend 
such  ferry,  a  license  to  keep  a  ferry  is  not  assignable.*  But  when  the 
license  is  held  to  be  a  personal  trust,  it  cannot  be  transferred  without 
the  consent  of  the  state ;  nor  will  it  descend  to  the  heirs  or  personal 
representatives  of  the  licensee;^  nor  is  it  the  subject  of  levy,  sale,  or 
delivery  under  execution.'*  The  state  may,  however,  give  its  assent 
to  a  transfer.'  It  will  be  presumed  that  a  ferry  is  kept  by  and  for  the 
person  who  has  a  license  to  keep  it,  and  who  is  responsible  to  the  pub- 
lic and  to  individuals  for  its  safe  and  commodious  condition.® 

309.  Contracts  affecting  ferry. — The  right  to  operate  a  ferry  is  the 
subject  of  lease  unless  such  course  is  forbidden  by  the  statute,  and  tho 
rights  of  the  persons  under  the  lease  will  be  determined  by  the  con- 
struction of  the  instrument  in  the  same  maimer  as  similar  rights  are 
determined  under  other  contracts  between  landlord  and  tenant^ 

^The   Maverick,   1  Sprague,   23,   Fed.  ^Eackeit  t.  Mulincmdh  R,  Co,  12  Or. 

Cas.  No.  9,316.  124,  53  Am.  Rep.  327,  6  Pac.  659. 

^Willard  v.  Foray  the,  2  Mich.  N.  P.  •Brearly  v.  Norris,  23  Ark.  614. 

190.  *■  A  lease  of  a  ferry,  requiring  the  les- 

*  An  injunction  will  be  granted  at  the  see  to  keep  a  good  and  sufficient  steam 

Huit  of  the  owner  of  a  ferry  franchise  to  ferryboat    for    the    safe    oonveyanoe   of 

restrain  the  operation  of  another  ferry  passengers  at  all  usual  and  reasonable 

between  the  same  points  by  the  admin*  times  without  delay,  is  broken  by  fre- 

istratrix  of  one  not  the  riparian  owner,  quent  failure  of  the  lessee  to  answer  ap- 

who  carried  on  such  ferry  under  a  li-  plications  of  persons  for  passage  over 

cense  from  the  county  court,  as,  under  the  river  and  for  refusing  for  hours  to 

the  Oregon  statutes,  such  a  ferry  license  notice  such  applications;  and  the  factj« 

is  a  mere  personal  trust  which  expires  that  the  lessee's  wood  was  green,  and 

with  the  death  of  the  grantee.     Knott  v.  his  boat  moored  on  the  opposite  shore 

Frush,  2  Or.  237.  from  where  the  persons  desire  to  em- 

*Munroe     v.     Thomas,    6    Cal.    470;  bark,  are  immaterial.  Phillips  v.  Bloom- 
Thomas     y.    Armstrong,     7     Cal.    2S6;  ington,  1  G.  Greene,  498. 
Fisher  y.  Higgins,  5  T.  B.  Mon.  140.  The  leasee  of  a  ferry  and  a  tract  of 

Digitized  by  VjOOQIC 


I  mi  FERRIES.  1246 

Wliere  a  proprietor  of  one  bank  of  a  river,  who  has  a  license  to  keep 
a  ferry  at  a  place  where  a  public  highway  crosses  the  river,  executes 
d  written  obligation  for  a  lease  of  the  ferry  rights  of  the  proprietor 
uf  the  opposite  side  of  the  river,  who  has  obtained  from  the  county 
court  an  order  for  a  ferry  from  his  shore,  such  obligation  is  founded 
upon  a  valid  consideration,  where  it  appears  that  the  obligor,  by 
leasing  the  ferry,  avoided  competition,  and  could  thereby  avail  him- 
self of  the  entire  profits  from  carrying  freight  and  passengers  from 
both  shores  of  the  river.*  Where  one  operates  a  ferry  under  a  license, 
from  the  bank  of  a  river  owned  by  him  to  the  opposite  bank  owned  by 
one  who  subsequently  obtains  a  license  to  operate  a  ferry  from  his 
bank,  and  the  prior  licensee  rents  the  rival  privilege,  and,  after  the 
i\xpi  ration  of  the  lease,  the  county  court  refuses  to  renew  the  license 
of  the  rival  ferry,  but  does  renew  the  license  upon  a  subsequent  ap- 
plication, the  prior  licensee,  who  operated  the  ferry  at  the  same  place 
between  the  time  that  the  court  refused  to  renew  the  license  and  the 
time  when  it  was  granted,  is  not  liable  to  acount  for  half  of  the  profits 
to  the  rival  ferry  owner,  since,  when  the  county  court  refused  to  re- 
new the  license,  the  right  of  the  licensee  ceased,  and  he  had  no  founda- 
tion for  his  claim  against  the  defendant^  Failure  to  operate  a  ferry 
between  designated  points  for  twenty-nine  days  while  in  the  custody 
of  a  marshal  under  a  libel  and  seizure  for  money  due  employees,  ex- 
i-ept  that  a  schooner  owned  and  operated  by  others  than  the  lessees 
of  the  ferry  was  run  between  such  points  as  the  wind  and  weather 
permitted,  the  ferry  being  subsequently  continuously  operated  by  pur- 
chasers at  the  sale  to  whom  the  lease  was  assigned,  does  not  work  a 
forfeiture  of  the  lease  by  virtue  of  a  covenant  therein  that  the  prem- 
ises shall  be  used  in  good  faith  continuously  during  the  existence  of 
the  lease  for  the  usual  and  ordinary  business  of  a  ferry,  and  a  pro- 

land  OD  one  tide  of  a  stream,  befai^  the  to  operate  the  same  after  his  lease  ex- 
only  ferry  at  that  point,  is  not  evicted  pires,  claiming  exclusive  privilege  un- 
ibcrefrom,  so  as  to  justify  an  abandon-  der  an  act  of  legislature  passed  just 
meat  and  rriease  him  from  the  payment  prior  to  such  expiration,  nevertheless, 
of  fmrtbcr  rent»  by  the  passage  of  an  act  would  be  deemed  to  hold  and  operate  un- 
of  Icgialatiire  giving  a  land  owner  on  der  the  title  of  his  lessor  also  holding 
1  he  oppoflite  aide  of  the  stream  the  right  under  a  legislative  grant,  where  he 
to  a  Iveame  for  a  ferry  on  his  side,  and  never  surrendered  his  possession'  ob- 
to  have  all  the  privileges  of  a  ferry  tained  under  the  lease,  and  had  ob- 
k^cper  from  that  side  with  mutual  priv-  tained  the  consent  of  a  subsequent  \e»- 
i  leges  of  landing,  under  which  act  the  see  to  allow  him  to  operate  the  same 
)4*«aee,  having  purchased  the  opposite  until  the  respective  rights  of  the  parties 
«hore,  acquired  a  license,  and  thereafter  were  determmed  by  a  subsequent  legis- 
operated  such  ferry  therefrom,  and  lature.  Walker  v.  Tipton,  3  Dana,  3. 
4bandoDed  his  rights  under  the  lease.  *Clegg  v.  Roanej  21  Ark.  361. 
fluff  V.  Walker,  1  Ind.  193.  *BeU  v.  Clegg,  25  Ark.  26. 
The  Irairc  of  a  ferry,  who  continues 
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vision  that  the  lease  shall  be  forfeited  for  default  in  any  covenants/ 
A  contract  between  a  railroad  company  and  a  ferry  company  by  which 
the  former  binds  itself  to  employ  the  latter  to  transport  for  it  across 
the  Mississippi  river  at  St.  Louis  all  persons  and  property  which  shall 
be  taken  across  the  river  either  way  "to  or  from  Bloody  island"  and 
"to  or  from  St.  Louis,"  being  a  contract  in  restraint  of  competition 
in  trade,  will  not  be  construed  as  implying  a  prohibition  on  the  part 
of  the  railroad  company  to  extend  its  tracks  to  some  other  point  and 
there  employ  another  ferry  to  transport  its  passengers  and  freight 
from  and  to  St  Louis.*  An  executed  agreement  to  advance  purchase 
money  of  land  in  consideration  that  the  purchaser  shall  secure  the 
ferry  right  in  the  land  for  the  use  of  the  lender,  and  the  taking  of 
the  title  in  the  name  of  the  purchaser,  create,  as  to  the  ferry  right,  an 
implied  trust  in  favor  of  the  lender.®  Permission  to  operate  a  ferry 
across  a  bayou  under  the  control  of  a  canal  company,  given  on  condi 
tion  that  it  shall  not  impede  navigation,  may  be  recalled  when  ascer- 
tained to  be  inconvenient  and  a  hindrance  to  vessels.'' 

310.  Public  duties  of  ferryman. — The  holder  of  a  ferry  franchise 
owes  certain  duties  to  the  public  because  of  the  privileges  given  him. 
and  he  has  certain  rights  in  return,  which  are  accorded  him  as  oom- 
pensation  for  the  duties  performed.  Among  his  duties  are  to  provide 
adequate  means  for  accommodating  the  traffic,  and  to  have  the  ferr\- 
in  readiness  for  use  at  all  times  when  it  could  reasonably  be  de- 
manded under  all  the  circumstances  of  the  case.  Furthermore,  Ik- 
must  refrain  from  interference  with  traffic  on  the  river  more  than  i> 
reasonably  necessary.  Failure  of  the  licensee  to  perform  his  duties 
may  be  ground  for  forfeiture  of  his  license.*  The  law  establishe.- 
ferries  for  the  public  good  and  convenience,  and  not  for  the  individual 
profit  of  the  keeper;  and  he  who  accepts  this  trust  must  provide  him- 
self with  proper  boats  to  acconnnodate  the  public  at  all  stages  of 
water,  either  high  or  low,  or  suffer  the  consequence  of  his  neglect.' 
One  who  accepts  a  ferry  franchise  is  bound  to  furnish  reasonable  ac- 
commodations to  the  public,  to  submit  to  the  general  ferry  regula- 
tions throughout  the  state,  and  to  take  just  and  reasonable  toll  as 
from  time  to  time  the  legislature  shall  establish.'^  Where  a  railroad 
corporation,  whose  charter  is  subject  to  alteration  by  the  legislature, 

*Heu^oood  V.  Berkeley   Land  d    Tomt  ^New  York  v.  atarin,  106  N,  Y.  1,  le 

Tmprov.  Asso.  71  Cal.  349,  12  Pac.  232.  N.  E.  631. 

*Wiggin4i  Ferry  Co.  v.  Ohio  <6  .1/.  R.  ^Jahine  v.  Midgett,  26  Ark.  474. 

Co.  72  111.  360.  *Ch4irle8    River    Bridge    v.     Warren 

•Williams  v.  Turner,  7  Ga.  348.  Bridge,  7  Pick.  344. 

''Singer   v.  Carondelct    Canal  d    Nav. 
Co,  39  La.  Ann.  478,  2  So.  102. 
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luw,  under  legislative  sanction,  acquired  an  existing  ferry  franchise 
ua  an  extension  and  part  of  its  railroad  line,  the  legislature  may  re- 
quire such  corporation  and  its  successors  to  operate  the  ferry.* 

311.  Sight  of  ferryman  to  tolls. —  A  ferry  franchise  includes  the 
•ight  to  lake  tolls,  and,  in  the  ahseiiee  of  any  particular  act  on  the 
part  of  the  licensee  which  will  prevent  his  insisting  upon  his  rights, 
ihere  is  no  question  of  his  right  to  enforce  payment  of  them  from 
persons  attempting  to  use  the  facilities  furnished  by  him.  The  right 
to  take  toll  may  be  released  by  custom*  or  by  contract,*  and  a  con- 
tract giving  a  right  to  ferriage  free  of  charge  will  be  given  a  reason- 
able construction.'  The  owner  of  a  ferry  franchise  cannot  encumber 
it  with  perpetual  burdens  the  tendency  of  which  would  be  to  destroy 
:>  public  usefulness.  A  contract,  therefore,  made  by  a  ferry  owner 
•  ith  the  owner  of  land  adjoining  his  landing  on  one  side,  granting 
free  ferriage  to  such  owner  and  family  in  consideration  of  the  privi- 
lege of  tying  his  ferryboat  to  a  tree  on  such  land,  and  of  using  a  por- 
'um  thereof  for  ferry  purposes,  is  a  mere  personal  contract,  binding 
ifKin  such  ferry  owner  and  his  successors  so  long  as  they  voluntarily 
•^'Titinne  to  use  the  property  of  such  landowner,  but  cannot  be  enforced 
..s^iinst  remote  successors  after  the  original  franchise  has  expired, 
and  they  have  ceased  to  make  use  of  the  privileges  granted  by  the 
-nntraet-*  One  continuously  using  a  ferry  without  objecting  to  the 
failure  of  the  prriprietor  to  comply  with  a  statute  providing  for  the 
forfeiture  of  tolls  by  owners  of  ferries  neglecting  to  keep  fixed  up  in 
::  nonspicnous  place  the  rate  of  toll  will  be  presumed  to  have  used  such 

*Brot€neU  T.   Old  Colony  R,   Co,   164       'An  agreement  to  carry  a  person  on 

UuB.  29,  29  L.  R.  A.  169,  49  Am.  St.  a  ferry  free  of  toll   is  not  a  covenant 

lira.  442,  41  N.  E.  107.  real,  so  ab  to  bind  a   subsequent   pur- 

Bvt  a  railroad  company  is  not  author-  chaser    of  the    ferry,  although    it  was 

:74*d  to  become  the  owner  of,  or  operate,  made  on  a  partition  of  a  tract  of  land 

»  ieny,  unless  such  power  is  expressly  including  the  ferry  landing  and  as  part 

ot  by  necessary  implication  given  to  it  consideration    for    the    transfer    of    the 

by  statute:  and  hence,  a  railroad  com-  ferry  landing  to  the  covenantor.     Morse 

pany   operating   a    ferry   without   such  v.  Oamer^  1  Strobh.  L.  614,  47  Am.  Dec. 

•tatutovy  authority  is  not  liable  to  in-  565. 

dietSMBt  for  failure  to  keep  it  in  repair.       '  A  reservation   in  a  sale  of  a  ferry 

fitmte  T.  Wilmington  d  M.  R,  Co,  44  N.  franchise    of    ferriage    for    the   grnntor 

C.  (Boabee  L.)  2.34.  and  his  family  free  from  all  clinrgeH  or 

*  A  eastom  by  which  all  inhabitants  of  demands  forever,  without  any  speci^od 

a    eertain   Tillage   dwelling    in    ancient  limitation,  entitles  such  grantor  to  tlu> 

hoQSea  had  passage  on  a  ferry  free  of  free   transportation    of   lumber,    which, 

toll  is  good   if  founded  upon  a  lawful  under  a  contract  for  the  running  of  his 

^ie^mltng.     Pain  v.  Patrick,  3  Mod.  289,  mill  by  another,  it  is  his  duty  to  haul 

I  Salk.  12.  to  a  point  requiring  the  crossing  of  the 

And  the  keeper  of  a  ferry  is  not  dis-  river.     Stephens  v.  Knott,  2  Or.  304. 
^-hari^  from  his  duty  to  carry  certain       *Potts  V.  Park,  106  Ky.  202,  49  S.  W. 

persons  free  of  toll  by  his  constructing  1058. 
a  bridge  over  which  they  can  find  paa- 
sage     Ibid. 

Vol.  11.-— Watebs,  79. 
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ferry  under  a  contract  to  pay  the  tolls,  and  cannot^  in  an  action  to  re- 
cover them,  set  up  such  forfeiture  as  a  defense.'^ 

312.  What  competition  interferes  with  ferry  license. — As  we  have 
seen,*  a  ferry  franchise  may  be  made  exclusive  so  as  to  entitle  the 
licensee  to  freedom  from  competition.  But  even  in  cases  where  tlu* 
attempt  has  been  made  to  make  an  exclusive  grants  there  is  still  rooui 
for  construction  as  to  what  will  be  an  interference  witli  such  right. 
The  charter  may  fix  the  limits  of  the  exclusive  right  so  definitely  as  to 
preclude  further  controversy  as  to  its  meaning.  In  such  cases  the 
only  question  is  whether  or  not  the  person  complained  of  has  carried 
on  a  ferry  within  the  prohibited  boundaries.  And  even  when  it  is? 
found  that  some  acts  have  been  done  within  those  boundaries,  the 
further  question  arises  as  to  whether  or  not  the  acts  done  interfere 
with  the  ferry  rights  of  the  licensee.  It  is  not  tiie  mere  diminution 
of  profits  occasioned  by  a  new  ferry  which  constitutes  it  a  nuisance 
to  an  old  one,  but  to  produce  this  effect  the  new  one  must  be  estab- 
lished within  the  range  of  the  exclusive  right  of  the  old  one,  which 
is  to  be  settled  on  proof  of  use  in  case  of  a  prescriptive  rights  or  by 
the  grant  where  one  exists.^  In  Newton  v.  Cuhiit?  which  was  an 
action  for  infringing  a  ferry  franchise,  the  court  said:  The  principle 
by  which  to  decide  whether  the  proximity  of  a  new  passage  across 
the  water  to  an  ancient  ferry  is  actionable  has  not  been  clearly  laid 
down.  It  seems  reasonable  to  infer  that,  if  the  franchise  of  a  ferrj-* 
be  established  for  facility  of  passage,  and  if  the  monopoly  be  given 
to  secure  convenient  accommodation,  a  change  of  circimdstances  creat- 
ing  new  highways  on  land  would  carry  with  it  a  right  to  continue  the 
line  of  those  ways  across  a  water  way ;  and  it  is  obvious  that  the  single 
landing  place  which  sufficed  for  the  uninhabited  marsh  would  be  ut- 
terly inadequate  for  several  towns  thronged  with  industrious  me- 
chanics.*    A  ferry  franchise  is  infringed  by  the  operation  of  a  ferr> 

•Addison  v.  Hardy  1  Bail.  L.  431.  other  bill  filed  by  Churchman  in   166S. 

^  See  ante,  §§  306,  307.  after  the  Bestoration,  a  decree  uraa  made 

'Charles     River     Bridge    r,    Warrmi  by  Lord  Hale  on  the  18th  of  June,  14 

Bridge,  7  Pick.  344.  Car.  II.,  in  favor  of  the  same  plaintiff. 

*12  C.  B.  N.  S.  58.  .  that  the  new  ferry  should  be  put  down. 

*  In  Churchman  y,  TunstalyllaTdT.lQ2f  In  Charles    River    Bridge   v.  Warren 

it  was  held  that  the  owner  of  a  ferry  is  Bridge,  11  Pet.  420,  9  L.  ed.  773,  Tanej . 

not  entitled    to  restrain    the  oxnier    of  Ch.  J.,  in  referring  to  the  Churchman 

land  }  of  a  mile  off  from  operating  a  Case^  stated  that  it  was  repugnant  tc 

ferry  at  such  point,  as  to  grant  such  all  former  cases,  as  well  as  later  case^ 

relief  would  tend  to  create  a  monopoly.  In  Pirn  v.  Curell,  6  Mees.  &  W.  260 

This  case  was,  however,  expressly  over-  an  action  for  infringing  a  ferry,  Parke. 

ruled  in  Atty.  Oen.  v.  Richards,  2  Anstr.  B.,   stated  that  the   report   of   Chvrch- 

603,  and  in  Huzzey  v.  Field,  4  L.  J.  Exch.  man  v.  Tunstal,  in  Hardr.  160,  is  incom- 

N.    S.  239,  2    Cronip.  M.  &    R.    432.  5  plete,  and  that  the  statement  of  it  in 

Tyrw.  855,   1  Gale,   166.     In  the  latter  Huzzey  v.  Field,  2  Cromp.  M.  &  R.  4:W 

case  Lord  Abinger  savs  that,  upon  an-  4  L.  J.  Exch.  N.  S.  239,  5  Tyrw.  f^^^y.  I 


Digitized  by  VjOOQIC 


1  nt] 


FKRRIES. 


1240 


Ml i thin  a  short  distance  of  its  t(M-inini,  and  which  carries  people  whose 
innue<liate  destination  is  one  of  the  termini  of  the  licensed  ferry.^ 
A  ferry  franehine  is  not  infringed  by  one  carrying  people  to  a  town 
m»ar  die  terminus  of  the  ferry,  but  at  a  sufficient  distance  from  it  to 
lie  of  substantial  importance  to  those  having  to  pass  to  such  tovvn,*^ 
Whore  a  ferryman  is  posscjssed  of  an  exclusive  ferry  between  certain 
{M>ijits  he  cannot  maintain  an  action  against  another  for  carrying  per- 
Mnia  across  to  a  place  near  one  of  his  termini,  where  it  is  not  done 
fraudulently  and  for  the  purpose  of  avoiding  the  regular  ferry,  and 
*he  persons  carried  have  no  intention  of  going  to  tlie  place  situated 
at  the  terminus  of  the  plaintiffs  ferry,^  To  be  an  infringement,  the 
rival  transportation  must  be  across  the  stream  in  the  regular  way  in 
which  ferries  operate.**  Rights  of  commerce  give  no  authority  to 
thciT  possessor  to  infringe  the  ferry  franchise  of  another.®     A  ferr}'* 


iiaM^  166,  IB  oorrect;  that  the  deciHion 
uHimateijr  was  for  the  plaintiff. 

W€l9€tt  Y.  Ander$on^  27  Grant  Ch.  (U. 
r.)  411. 

A  ferry  right  is  infringed  by  the  set 
of  taking  across  a  single  person  who 
woald  ouierwise  have  gone  by  way  of 
the  f«rry.  North  d  Houth  Shields  Ferry 
r^,  T.  Barker,  2  Exeh.  130. 

•la  Neicion  ▼.  Oubitt,  12  C.  B.  N.  S. 
:tZ,  tlie  distance  was  1,2S0  yards,  and  it 
was  iMld  that  to  carry  persons  to  that 
poiat,  who  actually  desired  to  go  there 
aad  Bot  to  the  terminus  of  the  ferry, 
was  Bfli  an  infringement. 

Tlie  eoart  said  the  owner  of  a  ferry 
has  a  cause  of  action  a^inst  one  carry- 
ing passengers  in  the  line  of  the  ferry, 
whether  it  is  done  directly  or  indirectly. 
He  has  a  right  to  the  transportation  of 
passengers  a»ing  the  way.     And,  if  the 
alleged  wrongdoer  makes  a  landing  place 
near  to  tlie  ferry  landing  place,  so  as 
to  be  in  sabfltance  the  8ame,  making  no 
Biaterial    difference    to    travelers,    such 
wrongdoer    will    be    liable.     But   where 
the  alleged  infringing  ferry  lands  people 
at  soefa  a  distance  from  the  old  ferry  as 
to  be  of  substantial  importance  to  the 
pajwcngcrs,   it  is  not  an   infringement. 
la   AiMMtymOHS,    1   Ves.   Sr.   476,   the 
<oiirt,  in  determining  a  motion  to  re- 
<FatB  before  answer  the  operation  of  an 
iafriBging  ferry  that  was  of  great  Im- 
portanee  to  a  large  city,  said  this  is  like 
the  ferry  oe  the  Thames  and  the  pas- 
t«ge  of  boats  to  Gravesend,  which  have 
a  sole  right  of  carrying,  yet  other  f errys 
de  earrr  erery  day,  and  it  is  not  held 
••  iafringeniefit  of  their  right. 


^Tripp  V.  Frank,  4  T.  R.  666;  Huzsaey 
V.  Field.  2  Cromp.  M.  k  R.  432,  4  L.  J. 
Exch.  N.  S.  239,  1  Gale,  166,  5  Tyrw. 
855. 

He  is  not  a  "customer"  of  the  estab* 
lished  feri-y  who,  wishing  to  go  to  a 
point  half  a  mile  from  the  terminus  of 
the  ferry,  would  have  to  get  there 
through  the  marsh  or  hire  a  boat  to 
take  him  there  if  he  patronized  the 
ferry;  and  the  ferry  franchise  is  not 
violated  by  one  who  sets  him  over  at 
the  desired  place,  although  the  law  for- 
bids the  eRtablishment  of  a  competing 
ferry  within  that  distance.  Taylor  v. 
Wilmington  d  M.  R.  Co,  49  N.  C.  (4 
Jones  L.)  277. 

■Therefore,  a  ferry  franchise  is  not 
invaded  by  one  maintaining  a  line  of 
steamers  for  the  transportation  of 
freight  along  a  river,  having  a  landing 
at  a  place  2  miles  from,  but  within  the 
exclusive  franchise  of,  the  ferry,  no  per- 
sons being  carried  over  the  river  for  fee 
or  reward,  liroadnax  v.  Baker,  94  X. 
C.  675,  55  Am.  Rop.  633;  Huzzry  v. 
Field,  2  Cromp.  M.  &  R.  432,  4  L.  J. 
Kxcli.  X.  S.  2.39,  I  Gale,  166,  5  Tyrw. 
855:  Conway  v.  Taylor,  1  Black,  603,  17 
L.  ed.  191. 

*Conuay  v.  Taylor,  I  Black,  603,  17 
L.  ed.  191. 

Therefore,  equity  will  restrain  the  in- 
fringement of  a  ferry  franchise  by  a  ves- 
sel o\\Tier  haWng  a  United  States  harbor 
license  making  regular,  hourly  "excur- 
sions" between  the  sanio  places,  and  so- 
liciting persons  to  take  his  boat  instead 
of  the  ferry.  Midland  Terminal  it 
Ferry  Co.  v.  WiUon.  28  X.  J.  Eq.  537. 

See  also,  {  12a,  ante. 
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right  is  not  limited  to  boats  exceeding  a  certain  size  or  burden,  so  as 
to  permit  others  to  operate  a  ferry  of  smaller  burden,  by  a  statute  de- 
claring that  if  any  person  should  use  any  boat  exceeding  a  specifie<i 
burden  in  ferrying  for  hire  across  a  river,  he  should  be  subjected  to  a 
penalty,  as  such  statute  merely  added  accumulative  remedy  by  way  of 
penalty.*^  In  Norwood  v.  Norvwod,^^  Hanson,  Chancellor,  in  refus- 
ing to  determine  the  right  to  an  injunction  to  restrain  the  operation 
of  a  rival  ferry  by  one  tenant  in  common  of  an  existing  ferry,  be- 
cause of  insufficiency  of  the  evidence  before  him,  considered  that  if 
two  persons  agree  to  set  up  at  their  joint  expense  a  ferry  for  the  ac- 
commodation of  travelers  on  a  certain  road,  and  the  ferry  is  accord- 
ingly set  up,  the  setting  up  of  another  ferry  by  one  of  such  persons 
for  his  own  emolument  within  a  short  distance  of  the  first  ferry  to 
accommodate  the  same  set  of  travelers  would  be  a  violation  of  the 
right  and  interests  of  his  partner ;  but  if  the  ferry,  although  near  by, 
is  only  for  the  accommodation  of  the  travelers  on  another  road  who 
would  not  otherwise  cross  at  the  old  ferry,  the  other  owner  would  not 
be  entitled  to  have  it  suppressed.  A  person  operating  a  ferry  is  liable^ 
for  the  act  of  his  servant  in  landing  a  person  at  a  point  which  in- 
fringes another  ferry  franchise.*^ 

312a.  Carriage  without  compensation. —  Under  the  rule  that  tho 
owner  of  land  on  a  stream  may  maintain  a  boat  for  the  use  of  himself 
and  family  without  the  necessity  of  obtaining  a  ferry  license,  he 
cannot  be  regarded  as  infringing  the  rights  of  an  exclusive  lic^isec 
if  he  merely  uses  his  boat  for  the  accommodation  of  his  family  or 
business.  The  question  then  arises,  How  far  can  he  make  use  of  his 
skiff  for  the  accommodation  of  others  without  infringing  the  ferry 
right  ?  It  has  been  held  that  there  is  no  infringement  of  such  right 
unless  the  owner  of  the  private  boat  takes  a  fee  or  reward  for  his 
services.^  In  Hunter  v.  Moore^  it  was  held  that  a  ferry  licensee  has 
no  right  to  prevent  citizens  from  using  their  own  boats  upon  the 
stream  for  a  mile  above  or  below,  carrying  themselves,  their  families, 

^'^North  d  South  Shields  Ferry  Co.  v.  this    individual    right    the    rnsdium    or 
Barker,  2  Exch.  136.  cover  of  conveying  travelers  whose  car- 
"4  Harr.  &  J.  112.  riage  legally  belongs  to  the  licensed  fer- 
^*Huzzey  v.  Field,  2  Cromp.  M.  &  R.  ryman.     Weld  v.  Chapman,  2  Iowa,  524. 
432,  4  L.  J.  Exch.  N.  S.  239,  1  Gale,  166,  So,  one  crossing  a  river  at  a  point 
5  Tyrw.  855.  where  there  is  a  ferry,  in  a  canoe  not 
^Hanson  v.  Webh,  3  Cal.  237 ;  Chapelle  belonging   to   the   owner   of   the   ferry, 
V.  Wella,  4  Mart.  N.  S.  427.  but  landing  on  the  other  side  by  getting 
*44  Ark.  184,  51  Am.  Rep.  589.  from  the  canoe  into  one  of  the  ferry- 
On  similar  grounds,  it  is  held  that  boats  and  from  thence  to  the  bank,  is 
an  individual  has  the  right  to  transport  not  liable  for  the  rate  of  ferriage  al- 
himself  over  a  river  in  his  own  boat,  al-  lowed  by  law.    Henry  v.  Turner,  2  Port 
though  there  may  be  a  licensed  ferry  at  (Ala.)  23. 
the  same  place;  but  he  may  not  make 
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(UiployeeSy  guests,  or  occasionally  a  friend,  or  occasionally  lending 
*beir  boats  to  each  other ;  but  such  persons,  in  using  the  banks  of  the 
licensee  for  landings  except  at  a  public  highway,  and  in  crossing  his 
Itnds  to  reach  their  boats,  are  liable  as  trespassers.  But  the  rule  as 
-tated  in  those  cases  is  not  quite  broad  enough.  It  leaves  too  much 
nom  for  invasion  of  the  ferry  right.  The  licensee  cannot  complain 
if  the  neighbor  uses  his  boat  to  carry  himself,  his  family,  or  his  prop- 
rty  over  the  river,  or  if  he  occasionally  carries  a  guest  with  him.'* 
i»ut  when  the  private  boat  is  made  a  convenience  by  ferry  patrons  to 
-uch  an  extent  as  seriously  to  interfere  with  the  revenue  of  the  ferry 
■r  to  deprive  it  of  custom  which  belongs  to  it,  then  the  licensee  has 
a  right  to  complain.  Thus,  the  purchase  by  a  number  of  persons,  of 
.1  ferryboat  and  landing  places  on  each  side  of  a  river,  and  their  ex- 
•lusive  use  for  the  ferrying  of  such  owners  and  their  families  across 
^uch  river  by  a  ferryman  employetl  by  them  at  a  yearly  salary,  with 
••at  carrying  any  other  persons  either  for  toll  or  free,  are  unlawful  as 
ugainst  the  owner  of  a  regularly  licensed  ferry  established  within  the 
ilistancc  from  such  other  prohibited  by  law,  as  a  combination  formed 
manifestly  for  the  purpose  of  evading  the  payment  of  tolls ;  and  he 
may  enjoin  its  use.^  The  owner  of  an  exclusive  ferry  privilege  has 
a  right  of  action  against  a  person  establishing  a  free  ferry  which 
takes  away  part  of  his  custom,  although  the  person  establishing  the 
free  ferry  receives  no  benefit  from  it,  as  the  ground  of  the  action  is 
'\w  injury  which  the  owner  of  the  privilege  sustains,  he  having  as- 
Mimed  the  burdens  attached  to  the  privilege.' 

312b.  Bridges. —  The  rule  that  the  grant  of  a  ferry  franchise  should 
be  strictly  construed  prevents  the  erection  and  maintenance  of  a 
bridge  from  being  a  violation  of  a  ferry  franchise,  although  it  is  so 

'It  is  not  an  infringement  of  an  ex-  across  a  river  gratuitously  persons  who 

tlorife  ferry  privilege  for  a  person  op-  stop  at  his  hotel  is  liable  in  damages  to 

mtiiig  a   manufacturing  establishment  the  lessee  of  the  excluHive  right  to  keep 

rpfularly  to  carry  his  property  across  a  ferry  at  that  point.     Fenner  v.  Wat- 

U»  rirer  on  a  flat  boat  at  such  times  as  kin^f  16  La.  204. 

»tj  be  convenient.     Alexandria,  W.  d       So,  an  unlicensed   person  who,  while 

K.  Femf  Co.  v.  Wisch,  73  Mo.  665,  39  a  bridge  is  being  repaired,  operates  a 

Am.  Rep.  535.  ferry  for  the  accommodation  of  himself 

*Warren  v.   Tanner,  21  Ky.  L.   Rep.  and  others  from  whom  he  receives  pay, 

l«78,  56  8.  W.  167.  and  thereby  infringes  the  right  of  one 

A  dab  ferry,  of  which  anyone  might  licensed  to  maintain  a  frrry  until  the 

ijfcome  a  member  by  taking  shares,  each  bridge  is  completed,  cannot  urge  that  he 

<«if  of  which  entitled  the  owner  to  a  keeps  only  a  private  ferry,  if  it  was  es- 

•-crtain  number  of  tickets  for  passage  on  tabJiKhed   in   consequence*  of  the  bridge 

^hf  ferry,  established  within  the  limits  being  broken,  and  would  not  have  been 

of  ta  exelasive  licensed  ferry,  is  an  in-  used   if  the  bridge   had   been   passable, 

frinjeement  upon   the  latter   for  which  Mclnnis  v.  Pace,  78  Miss.  550,  29  So. 

the  liemsee  may  recover  damages.    Din-  836. 
»T  T.  ir«ii»6er9fofi€,  26  Can.  S.  C.  264.       *Long  v.  Beard,  7  N.  C.   (3  Murph.) 

.^d  a  tavern  keeper  who  transports  67. 
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located  as  to  destroy  the  benefits  of  the  ferry.^  Therefore,  extending 
the  approaches  to  a  bridge  so  as  to  intersect  the  highway  beyond  the 
toll  gate  of  a  ferry  across  a  river,  thereby  diverting  travel  from  the 
ferry  and  seriously  reducing  its  revenues,  where  such  extensions  are 
reasonably  essential  to  the  public  convenience,  and  are  built  to  ea\y 
serve  that  end,  does  not  constitute  a  shun-pike,  and  is  not  an  im 
pairment  or  violation  of  a  contract  within  the  constitutional  prohibi- 
tion.' Depreciation  of  the  profits  of  a  ferry  franchise,  caused  by  the 
opening  of  a  bridge,  erected  at  that  point  by  the  proper  public  autiior 
ities,  will  not  be  allowed  as  part  of  the  incidental  damages  in  estimat- 
ing the  compensation  to  be  allowed  such  ferry  owner  for  a  strip  of 
land  condemned  for  the  erection  of  one  of  the  bridge  piers,  where  the 
franchise  itself,  and  its  exercise,  are  not  impaired  by  the  existence 
of  such  pier.^  If  the  ferry  franchise  is  exclusive,  a  construction  per- 
mitting the  establishment  of  other  means  of  transportation  across  the 
river  should  not  be  so  strict  as  to  result  in  a  confiscation  of  property 
without  compensation,  contrary  to  the  constitutional  inhibition,  for 
there  can  be  no  question  that  a  destruction  of  the  value  of  the  ferry 
is  a  destruction  of  property.  As  said  by  the  West  Virginia  courts  an 
exclusive  ferry  franchise  is  private  properly  within  the  meaning  of  a 
constitutional  provision  which  declares  that  private  property  shall 
not  be  taken  or  damaged  for  public  use  without  just  compensation/ 
Under  such  constitutional  provision  it  is  held  that  a  grant  pro 
hibiting  the  establishment  of  rival  ferries  within  a  certain  dis- 
tance of  the  former  one  will  preclude  the  construction  of  a 
bridge.  When,  however,  the  Constitution  merely  prohibits  the  takinc; 
of  property,  it  does  not  prevent  the  constniction  of  a  bridge  which 
destroys  the  value  of  the  ferry  franchise.  As  said  in  Hydes  Ferry 
Tump.  Co.  V.  Davidson  County,^  the  impairment  or  total  destruction 
of  the  value  of  a  ferry  franchise,  by  the  erection  of  a  bridge  nearby, 

^Pisoaiaqua   Bridge    y.    New    Hamp-  pany  under  an  enabling  act  authorising 

shire  Bridge,  7  N.  H.  35;  Dyer  v.  Tua-  it  to  make  the  purchase  does  not  create 

hatoosa  Bridge  Co,  2  Port.   (Ala.)   206,  in  any  way  a  perpetual  monopoly,  but 

27  Am.  Dec.  655 ;  Piatt  v.  Covington  d  such  law  is  subject  to  repeal  as  against 

<7.  Bridge  Co.  8  Bush,  31 ;  Bush  v.  Peru  the  bridge  company,  and  a  new  bridge 

Bridge  Co.  3  Ind.  2i ;  Jones  v.  Keiths  may  be  erected  within  the  restricted  ter 

37  Tex.  394,  14  Am.  Rep.  382.  ritory  without  any  violation  of  vested 

Where  a  law  passed  after  the  estab-  rights.     Wheeling  Bridge  Co.  v.  Wheti- 

lishment  of  a  ferry,  wliich  provides  that  ing  d  B.  Bridge  Co.  34  W.  Va.  155,  11 

no  ferry  shall  be  established  within  ^  S.  E.  1009. 

mile  of  a  ferry  already  established,  and  ^Hydea  Ferry  Tump.  Co.  t.  Davidaon 

which   is  construed    as  prohibiting    the  County,  91  Tenn.  291,  18  8.  W.  626. 

<»fitabliHhment    of   a    toll    bridge   within  *Moaea  v.  Sanford,  11  Lea,  731. 

that    distance,    is    validly    repealed    as  *Maaon  v.  Harper'a  Ferry  Bridge  Oe. 

iigainst    the    owner  of  such    ferry,  the  17  W.  Va.  396. 

purchase  of  such  ferry  by  a  bridge  com-  '91  Tenn.  291,  18  S.  W.  626. 
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is  not  a  taking  of  the  former's  franchise  which  will  entitle  its  owner 
TO  oompensationy-wiiere  the  public  convenience  demanded  the  build- 
ing of  the  bridge,  and  the  same  was  built  to  subserve  that  end,  and  tho 
LT^nt  of  franchise  for  the  ferry  was  not  by  its  terms  exclusive.**  Since 
•he  grant  of  an  exclusive  ferry  franchise  does  not  exclude  the  con- 
-irurtion  of  a  bridge  in  the  vicinity,'  the  ferryman  cannot  complain 
•if  the  construction  of  such  bridge  imless  by  the  terms  of  his  charter 
he  has  a  right  to  be  free  from  competition  from  bridges.*  His  rights 
are  not  infringed  by  the  construction  near  him  of  a  railroad  bridge.® 
But  the  owner  of  the  ferry  has  a  strong  equitable  claim  to  be  pro- 
ecled  against  destruction  of  his  business  by  the  construction  of  a 
bridge.  This  consideration  has  led  one  court  to  hold  that  the  con- 
^tmction  of  a  bridge  is  a  violation  of  the  spirit  of  the  statute  giving 
»he  exclusive  franchise.'**  There  is  no  room  for  such  construction, 
howerer,  in  grants  of  portions  of  the  royal  prerogative,  and  such 

'Djftr  T.  Tuskalaosa  Bridge  Co,  2  from  the  construction  of  a  railroad 
Port  (Ala.)  296,  27  Am.  Dec.  655;  Pin-  bridge  under  a  statute  providing  for 
'v/cftM  Bridge  r.  Seic  Hampshire  compensation  for  injuries  caused  by 
Uridge^l  N.  H.  35.  such  construction,  as  the  injury  to  the 

^Sec  ante,  f  306a.  ferry,  if  any,  results,  not  from  the  con- 

'Piatt  y.  Covington  A  C  Bridge  Co.  struction,  but  from  the  user,  of  the 
^  Bosh,  31.  bridge.     Ihid,     In  so  holding  the  court, 

One  who  clainaa  the  right  to  operate  overruled  Queen  v.  Cambrian  R,  Co.  L. 
a  ferry,  and  who  institutes  an  action  R.  6  Q.  B.  422,  40  L.  J.  Q.  B.  N.  S.  169. 
apiaat  the  owners  of  a  toll  bridge  for  25  L.  T.  N.  S.  84,  10  Week.  Rep.  1138, 
<ii^rtiiig  traffic  from  it,  cannot  recover,  which  held  that  the  fact  that  a  ferry  is 
anleM  it  appears  that  the  defendants  not  actually  injured  by  the  construction 
collected  tolls  without  lawful  author-  of  a  railway  toll  bridge  and  foot  way, 
ity,  from  persons  using  the  toll  bridge,  which  divert  traffic  from  the  ferry,  un- 
Bemger  v.  JAtile  Rock  Junction  R.  Co.  til  such  traffic  is  actually  diverted,  does 
>^2i^61,  11  S.  W.  965.  not    prevent    the    injury    from    arising 

A  feny  company  is  not  entitled  to  re-  from  tiie  construction  of  the  bridge, 
«oiwr  damages  for  the  diversion  of  within  the  meaning  of  the  statute  en- 
trtvri  by  the  construction  of  a  bridge  titling  to  compensation  the  owner  of 
«pon  its  line,  although  it  is  entitled  to  property  injuriously  affected  by  the  con- 
^uotf^  for  injuries  to  it  by  the  plac-  struction  of  the  railway. 
^  of  piers  in  such  a  way  as  to  inter-  But  where  a  ferry  is  attached  to  tht* 
fwe  with  the  passage  of  its  boats.  Riv-  adjoining  land,  an  injury  to  it  by  tlie 
'rtos  Ferrp  Co.  v.  McKeesjiori  d  D.  construction  of  a  railway  bridge  entitlpH 
findge  Co.  I  Pa.  Super.  Ct.  587.  the  owner  to  compensation  as  for  an  in- 

*BopkinM  T.  Great  Tiorihern  R.  Co,  L.  jurv  to  the  land.  Re  Cooling,  1»  L. 
R.  2  Q.  B.  Div.  224,  4«  L.  J.  Q.  B.  N.  8.  J.  Q.  B.  N.  S.  25.  14  Q.  B.  25.  14  Jur. 
«Jl  »  U  T.  N.  S.  898.  128. 

Aad  a  railroad  bridge  is  not  rendered  Although,  in  Pennsylvania,  it  has* 
*a  infringement  of  a  ferry  franchise  by  been  held  that  the  lawful  construction 
the  fact  that  it  is  provided  with  a  foot  of  a  railroad  bridge  over  a  river  in  such 
Wdge  for  the  use  of  wliicli  no  toll  is  a  way  as  to  interfere  with  a  ferry  land 
^hai]^  and  which  is  used  to  enable  ing  is  not  an  injury  to  private  prop- 
pMK^gers  to  go  to  and  from  the  rail-  erty  in  the  ferry  franchise,  for  which 
jwd  itatifHi.  although  it  may  be  used  compensation  must  be  made,  fittn 
by  trespassers  who  are  not  going  to  the  hurgh  d  L,  E,  R.  Co,  v.  Jones.  Ill  Pa. 
raijroad  station.     Jhid.  204,  56  Am.  Rep.  260,  2  Atl.  410. 

The  owner  of  a  ferry  is  not  entitled  ''"Oaies  v.  Af Daniel,  2  8tcw.  (Ala.) 
to  ooupenaation  for  injuries    resulting   211,  19  Am.  Dec.  49, 
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(ieeisions  cannot  be  upheld  on  sound  principle.  The  statute  may 
provide  compensation  for  injury  done  to  the  ferry  by  construction  of 
the  bridge.^* 

SIS.  Sight  to  sue  for  yiolation  of  ferry  rights. — ^A  ferry  right  is 
property  which  entitles  the  owner  to  protection  against  those  who 
attempt  to  infringe  it  without  right/  and,  if  his  right  is  exclu- 
sive, he  is  entitled  to  protection  even  against  an  attempt  by  the 
state  to  establish  a  rival  ferry.  But  to  entitle  him  to  main- 
tain the  action,  he  must  show  that  he  has  a  right  to  maintain 
a  ferry  ;^  and,  in  case  his  rival  is  operating  under  authority 
from  the  state,  he  mu^t  further  show  that  his  ferry  privilegi* 
is  exclusive.^     He  may  estop    himself    from    recovering  damages 


"The  injury  to  a  ferry  for  which  a 
bridge  company  would  be  liable  under 
its  charter  on  building  its  bridge,  is 
such  as  it  would  l>e  liable  for  at  common 
law,  if  it  invaded  the  ferry  right  with- 
out statutory  authority.  Columbia  Del- 
atoare  Bridge  (Ut.  v.  Oeiafte,  35  N.  J.  L. 
558,  Aflirming  34  N.  J.  L.  268. 

Whether  or  not  a  ferry  is  property,  if 
the  legislature  considers  it  to  be  prop- 
erty when  granting  a  bridge  charter 
which  was  accepted  by  the  incorpora- 
tors, the  bridge  corporation  cannot  es- 
cape any  of  its  conditions  by  question- 
ing the  preciap  nature  of  the  ferry  right, 
as  it  cannot  question  the  propriety  or 
expediency  of  a  franchise.  Buckicalter 
V.  Black  Rock  Bridge  Co.  38  Pa.  281. 

^Taylor  v.  Wilmington  d  M.  R.  Co.  49 
N.  C.  (4  Jones  L.)  277. 

The  construction  of  a  ferry  without 
public  authority,  so  near  to  a  licensed 
one  as  to  draw  away  its  custom,  is  a 
nuisance  for  which  the  owner  of  the  li- 
censed ferrv  niav  maintain  an  action. 
Stark  V.  srCowen,  1  Nott  &  M'C.  387, 
9  Am.  Dec.  712. 

The  grantee  of  a  ferrj'  privilege  is 
entitled  to  an  injunction  against  one 
who,  having  no  license,  undertakes  to 
operate  another  ferry  in  competition 
with  that  which  is  licensed:  and  it  is 
not  necessary  that  the  grant  of  the 
ferry  privilege  should  exclude  the  power 
to  grant  a  license  for  another  ferry;  but 
it  is  euflicient  that  no  such  second  li- 
cense has  in  fact  l>een  granted.  Tugwell 
V.  Eagle  Pass  Ferry  Co.  74  Tex.  480,  9 
S.  W.  120.  13  S.  W.  654. 

'Hanger  v.  Little  Rock  Junction  R, 
Co.  52  Ark.  61,  11  S.  W.  965;  Organ  v. 
MemphiH  ct  L.  R.  R.  Co.  51  Ark.  235,  11 
S.     W.     96;     Londonderry     Bridge     v. 


M'Keever,  Ir.  L.  R.  27  Eq.  464 ;  CarroU 
V.  Campbell,  110  Mo.  557,  19  S.  W.  809. 

The  purchaser  of  a  ferry  franchise 
cannot  maintain  an  action  enjoining  the 
establishment  of  another  ferry  at  the 
same  point,  where  he  is  operating  hip 
ferry  without  having  obtained  leave  of 
court  to  make  the  purchase,  or  having 
filed  his  bond  with  surety  in  lieu  of  that 
of  the  former  owner,  as  is  required  un- 
der the  ferry  laws  of  Kentucky.  Daviif 
V.  ConnoUyr  21  Ky.  L.  Rep.  1459,  55  S. 
W.  691;  Walkei'  v.  Armstrong^  2  Kan. 
198. 

H)tr'ens  Bros.  v.  Ijoekirood^  83  Kv- 
266;  Butt  v.  Colbert,  24  Tex.  355. 

The  owner  of  a  ferry  may  not  main- 
tain an  action  for  damages  against  the 
county  or  the  owner  of  a  subsequently 
established  ferry,  for  loss  of  profits  and 
patronage  resulting  from  the  establish- 
ment of  the  latter  ferry.  Sistersville 
Ferry  Co,  v.  Russell,  52  W.  Va.  356,  59 
L.  R.  A.  513,  43  S.  E.  107. 

Where  one  operating  a  ferry  on  Sun- 
days only,  under  a  license  authorizing 
him  so  to  do,  is  under  no  obligation  to 
keep  up  the  ferry,  being  free  to  abandon 
it  at  any  time,  his  right  does  not  stand 
upon  the  same  footing  as  an  ancient 
ferry,  and  he  cannot  maintain  an  action 
for  infringing  his  right,  although  the 
effect  of  the  infringing  ferry  is  to  divert 
traffic.  Let  ton  v.  Goodden,  L.  R.  2  Eq. 
123.  35  L.  J.  Ch.  N.  S.  427.  14  L.  T.  N. 
S.  296,  14  Week.  Rep.  554. 

A  bill  in  equity  cannot  be  maintained 
by  one  tenant  in  common  against  a  pur- 
chaser from  the  administrator  of  the 
other  cotenant  of  his  interest  in  the 
land,  for  an  accounting  for  a  share  of 
the  proceeds  of  a  disused  feiTy  of  the 
deceased  cotenant  which   the  purchaser 
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by  consenting  to  ihe  operation  of  the  rival/  or  by  unfair 
treatment  of  the  one  against  whom  relief  is  asked.^  The  only  one 
who  has  a  right  of  action  is  he  in  whom  a  grant  lies.®  But  plaintiff 
need  not  produce  a  grant  from  the  Crown,  where  he  proves  that  he  has 
been  in  possession  of  and  used  the  ferry  for  such  a  time  as  will  raise  a 
presumption  of  its  having  been  originally  founded  on  a  grant  In 
one  case  he  had  been  in  possession  for  thirty-  five  years,  which  the 
court  held  was  sufficient  to  raise  such  a  presumption.'^  One  tenant 
in  common  of  a  ferry  franchise,  in  sole  possession  thereof,  may  main- 
tain an  action  to  protect  it  from  injury  or  destruction  by  the  opera- 


iidd  rF-e»tab1iRlied  in  oppoeition  to  a 
t-rry  which  had  been  run  by  such 
•  otrnanto  a«  partnern,  where  the  aur- 
vtviit}r  cotenant  decline<l  to  recognize  the 
liurdiaser  s  title  to  a  moiety  of  the  land, 
and  refused  to  take  him  into  partner- 
-'  ip.  as  he  had  the  right  to  enter  upon 
*lf  land  and  enjoy  the  same  as  his  pred- 
«<-  >!sor  had  done.  8pann  v.  Nance,  32 
Ma.  527. 

'  1^0.  conoent  by  the  owner  of  a  ferry 
to  the  erection  of  a  bridge  within  the 
limit*  of  his  exclusive  privilege  will 
prevfflt  his  recovering  damageH  for  in- 
jurieg  to  his  ferry  right,  caused  by  the 
frrertion  nf  the  bridge.  Morey  v.  Orford 
Bridge,  Smith  (N.  H.)   91. 

^The  owner  of  a   ferry,  who  has  re- 
tried to  unfair  meauH  to  divert  travel 
from  the  ferry  and  tollgate  of  another 
«  one  Hide  of   a    river,    will    not    be 
jTiaoCed  an  injunction  to  restrain  inter- 
iVrrnce  by  such  tollgate  owner  with  a 
prirate  way   from  his  ferry  to  a  pub> 
lie  road  on  the  other  side  of  the  river 
00  which  the  tollgate  is  located,  by  the 
«trai«ditening  of  the  public  road  adopted 
by  the  over»-cer   of   the   road   and   the 
building  of  a  fence  on  the  land  of  the 
tAlIgate  owner  so  as  to  cut  off  the  pri- 
vate way,   which    had   not   been   estab- 
lished   under   the   statutory    provisions 
regnlating  such  ways.     Hill  v.  Avereit, 
27  Ala.  484. 
•Hiitgina  v.  H^gan,  7  U.  C.  Q.  B.  401. 
Trotter  V.  Harris,  2  Younge  &  J.  285. 
In  Btisseti  v.  Hart,  Willes  Rep!  508, 
it  w%%  held   that,  in  an  action  by  the 
owner  of  a  ferry  against  a  person  erect- 
i!>z  an   infringing    ferry,    the   plaintiff 
ii«^  not  allc>ge  that  he  was  seised  in  fee, 
hi*  posseasfoti  being*  sufficient  to  entitle 
him  to  maintain  the  action,  and  that  he 
nffd  not   set    forth    in   his  declaration 
tliat  he  keefM  boats  and  ferrymen  sufll- 
^itit  to  cftFTT  passengers.     The  reason 
pven  by  the*  court   for  its  opinion  did 


not  appear  in  the  report  of  the  case, 
but  in  a  note  appended  to  it  the  re- 
porter gave  the  following  extract  from 
Mr.  Justice  Abney's  note  book:  "By 
the  court,  a  ferry  is  publici  juris.  It 
is  a  franchise  that  no  one  can  erect 
without  a  license  from  the  Crown;  and 
when  one  is  erected,  another  cannot  be 
erected  without  an  ad  quod  damnum. 
if  a  second  is  erected  without  a  li- 
cense the  Crown  has  a  remedy  by  quo 
warranto,  and  the  former  grantee  has 
a  remedy  by  action.  But  what  profits 
it  yielded,  and  what  repair  it  was  in, 
were  proper  for  the  consideration  of 
the  jurj'  to  found  their  damages  upon." 

An  owner  of  a  ferry  is  in  possession 
of  it,  so  as  to  entitle  him  to  maintain 
an  action  against  a  person  infringing 
his  right,  where,  after  having  demised 
it  to  another  by  parol  at  a  certain  an- 
nual rental,  he,  fmding  it  unprofitaUe, 
proposes  to  become  the  servant  of  the 
owner  and  to  account  to  him  for  all 
money  received  from  passengers  «pon 
being  allowed  fixed  daily  wages,  which 
is  done.  Peter  v.  Kendal,  6  Bam.  &  C. 
703,  6  L.  J.  K.  B.  282,  30  Revised  Rep. 
504. 

Thus,  it  seems  that  one  who  is  in 
the  actual  occupation  of  a  ferry,  though 
without  license,  can  sustain  an  action 
against  another  who  dispossesses  him 
without  authority.  Ogden  v.  Lund,  11 
Tex.  688.  ~ 

But  the  lessee  of  a  ferry  franchise  in 
not  entitled  to  relief  by  injunction 
against  the  operation  of  another  ferry 
within  a  short  distance  thereof,  in  the 
fibscnce  of  any  proof  of  his  lease,  or 
of  the  corporate  character  and  right  of 
his  lessors,  who  described  themselves  as 
certain  commissioners  ta  whom  the 
grant  of  the  fralhchise  appears,  by  the 
record  of  the  court  of  roads  and  rev- 
enues, to  have  been  made.  Carter  v. 
Garrett,  13  Ala.  728. 
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tion  of  another  ferry  within  1  mile  thereof  contrary  to  statute.* 
And  he  may  maintain  an  action  against  his  cotenant  for  an  acconnt- 
ing,  in  case  the  latter  takes  exclusive  possession  and  receives  the 
profits.®  The  widow  and  children,  who  have  continued  in  possession 
and  the  operation  of  a  ferry  since  the  death  of  its  owner,  have  such 
a  joint  interest  as  entitles  them  to  maintain  proceedings  for  an  award 
against  a  bridge  company  required,  on  constructing  its  bridge,  to  pay 
damages  to  all  ferry  o\\Tier8  injured  thereby.*®  If  the  franchises  for 
the  opposite  ends  of  the  ferry  are  held  by  different  persons,  who,  un- 
der compact,  operate  the  ferry  as  one  plant,  neither  need  join  the 
other  in  a  suit  to  recover  for  the  infringement  of  his  franchise.**  A 
corporation  einix)wered  by  statute  to  establish  and  work  a  steam  ferry 
oannot  restrain  a  person  who,  without  any  title,  has  established  a 
ferry  which  interferes  with  the  profits  of  its  ferry,  unless  it,  like  the 
proprietors  of  ancient  ferries,  is  under  obligation  to  maintain  the 
ferry.** 

314.  Semedy  for  inf rin^ng  ferry  rights. —  Nothing  is  better  estab- 
lished than  that  the  owner  of  the  ferry  franchise  is  entitled  to  legal 
protection  agH-inst  those  infringing  his  rights.  As  long  ago  as  the  time 
of  the  Year  Books,  it  was  held  that  an  action  lies  against  one  who 
sets  up  a  ferry  to  the  injury  of  an  existing  one.*     The  statute  may 

*Fortain  v.   Smith,   114   Cal.   494,  46  Case  for  a  Nuisance,  and  in  most  of  the 

Pac.  381.  cases   in   which   the   rights   of  a   fenr 

*Puckett  T.  Smith,  5  Strobh.  L.  26.  53  have    come    in    question.      He    further 

Am.  Dec  6S6.  states  that  the  authorities  appear  to  be 

But  where  one  of  two  tenants  in  com-  clear,  that,  if  a  new  ferry  be  set  up 
mon  of  land  on  which  a  ferr>'  may  l>e  without  the  King^s  license,  to  the  preju- 
krpt  obtains  a  license  and  keeps  a  ferry,  dice  of  the  old  one,  an  action  will  He, 
without  interfering  with  the  rights  of  and  there  is  no  case  which  has  the 
his  cotenants  to  do  the  same  thing,  appearance  of  being  to  the  contrary  ex- 
he  iR  not  bound  to  nccount  to  them  for  cept  that  of  Tripp  v.  Frank,  4  T.  R.  666; 
tlie  profits  reeeived.  Ragan  v.  McCoy,  these  old  authorities  proceeding  upon 
2!)  Mo.  367.  the  grounds    (1)    that  the  grant  of  a 

^^Columbia     Deiaicore    Hi^lge    Co,    v.  franchise  is  gpod   in  laW,  being  for  a 

Qeisse,  35  N.  J.  L.  558.  wufBcient   consideration   to   the   subject. 

^^Columhia     Delaioare    Bridge    Co.    v.  wiio,  as  he  receives  compensation,  may 

Oeissr,  38  N.  J.  L.  39,  Affirmed  in  38  N.  have  by  the  grant  of  the  Crown  a  cor- 

J.  L.  580.  responding  obligation  imposed  upon  him 

'•Londovfivrrg  Bridge  v.  M'Keevrr,  It,  in  return  for  the  benefit  received;   and 

L.  R.  27  Kq.  464.  (2)   that,  if  another,  without  legal  au- 

'22  Hen.  VI.  14.  pK  23.  thority,   interrupts   the   grantee   in   the 

Tn  Bifzzeif  v.  Field,  2  Cromp.  M.  &  R.  exercise  of  his  franchise  by  withdrawing 

430.  4  L.  J.Exch.  N.  S.  239,  1  Gale,  166.  the  profit  of  passengers  which  he  would 

5  Tyrw.  855,  Newion.  J.,  says  the  case  otherwise  have  had,  and  which  be  h»s 

of  a  ferry  differs  from  that  of  a  mill,  in  a  manner  purchased  from  the  pub- 

We  are  bound  to  sustain  a  ferry,  and  lie   at   the   price   of   his   corresponding 

to  serve  and  repair   it   in   ease  of  the  liability,  the  disturber  is  subject  to  an 

common   people,   and  that  the   proposi-  action  for  the  injur>'. 

tion   in   the  Year  Book  is  quoted  in  2  And  this  rule  is  still  in  force.    Ourm 

Rolle.    Abr.    140    (G),    pi.    4,    Comyns*  v.  Roberts,  6  Bush,  608. 
Digest,   Piscary,   B,  and   Ariion  tm   the 
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give  a  remedy,  such  as  authorizing  the  ferryman  to  take  possession  of 
boats  which  are  used  in  violation  of  his  rights,^  or  the  infliction  of 
a  penal^  for  the  violation  of  ferry  rights.  The  question  of  the  effect 
of  the  infliction  of  the  penalty  upon  the  right  of  the  licensee  to  main- 
tain an  action  has  given  the  courts  some  trouble.  One  court  has  held 
that  the  penalty  was  to  be  enforced  by  the  public  authorities,  and  not 
by  the  licensee.*  While  in  Almy  v.  Harris*  it  was  held  that  a  person 
having  a  right  of  ferry  granted  under  the  statute  for  the  regulation 
of  ferries  cannot  maintain  an  action  on  the  case  for  disturbance  of 
hia  rights  but  his  remedy  is  limited  to  suit  for  the  penalty  given  by 
statute.  The  question  is  primarily  one  of  the  intention  of  the  l^isla- 
tare,  to  be  determined  by  the  language  of  the  statute.  The  licensee 
has  a  right  to  protection,  of  which  he  cannot  be  deprived.  The  li^s- 
latnre  may  limit  him  to  a  suit  for  the  penalty  or  leave  him  to  his 
remedy  at  law  at  its  pleasure.  But  the  statute  should  not  be  construed 
«  as  to  deprive  him  of  his  common-law  right  unless  such  intent  is 
plainly  expressed.*    If  the  licensee  attempts  to  pursue  the  statutory 

=  Bat  a  person  operating  a  ferry  an-       'Miles  v.  Craig,  3  La.  Ann.  635. 
iler  a  grant  conferred  by  a  special  act       *5  Johnfl.  175. 

of  It-gBBlatare,  whieh  confers  no  exclu-  'An  act  prescribing  penalties  for  car 
«iTe  franchise  or  power  to  declare  a  rying  for  hire  persons  or  goods  across 
forfeitore  of  the  boat  of  another  who  a  river  where  an  established  ferry  is 
mna  a  ferry  without  authority  within  kept,  and  which  only  purports  to  give 
rhe  distance  from  his  ferry  prohibited  additional  remedies  to  the  common-law 
tnulrr  the  general  ferry  laws,  cannot  remedy  for  the  infringement  of  a  ferry, 
■imil  himself  of  the  provisions  of  the  is  not  exclusive,  and  the  common-law 
2eiif>ral  ferry  laws  authorizing  a  for-  remedy  may  be  enforced.  Oibhea  v.  Beau- 
feiixxre  in  such  case.  Gear  ▼.  BwIItfr-  fart.  20  8.  C.  213. 
tiiHt^  34  111.  74.  That  the  running  of  a  ferry  without 

By  th«  proiision  of  the  ferry  laws  of  license  is  made  a  misdemeanor  does  not 
Ulinois  declaring  that  a  person  running  prevent  a  suit  for  the  damages  therel^y 
a  ferry  within  3  miles  of  an  established  inflicted  by  a  violation  of  an  exclusive 
ferry,  without  authority,  is  liable  to  ferry  franchise.  Carroll  v.  Camphe/ll, 
forfeit  his  boat  to  the  owner  of  such  110  Mo.  557,  19  S.  W.  S09. 
^<«tablishcd  ferry,  the  legislature  did  not  But  a  limited  right  which  may  be 
intend  the  forfeiture  should  be  declared  protected  by  indictment,  and  not  an  ex- 
by  ilie  party  injured;  that  must  be  elusive  franchise  for  interference  wiUi 
lioae  Inr  Mme  jadicial  proceeding,  and.  which  a  civil  action  may  be  maintained, 
vhea  done,  the  proprietor  of  the  estab-  is  created  by  a  statute  making  the  run- 
lisbed  ferry  may  take  possession  of  the  ning  of  a  ferry  for  compensation  witb- 
boat,  withoot  which  the  taking  of  such  out  a  license  a  misdemeanor  punishable 
boat  is  WTOOgfal  and  tortious.     Ibid.       by  fine,  and  providing  that  no  ferry  or 

It   is   not  the  mere   license  to  keep   toll  bridge  snail  be  established  within 
a    feiTT   whieh    invests   the   person    li-    1  mile,  either  above  or  below  a  regu- 
enified  with  the  ri^t  to  seize  the  boats   larly  established  ferry    or    toll    bridge, 
of  another  run  at  or  near  such  ferry,  as   unless  it  be  required  by  public  conven- 
provided  by  tiie  ferry  laws  of  Illinois,   ience.    The  court  says  further,  however, 
but  such  right  matures  only  upon  his   that  the  party  aggrieved  may  resort  to 
terming  his  privilege  conferred  by  the   a  court  of  chancery  for  relief.    Ward  v. 
fiomte,  1^  cstabliahing  a  ferry  and  putr    tieverance,  7  Cal.  126. 
ting  it  into  operation  for  such  purpose, 
doing  every  net  required  by  law.Lom- 
hmrd  w.  Oheever,  8  III.  469. 
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remedy,  he  must  bring  himself  within  the  terms  of  the  statute.*  A 
writ  of  forcible  entry  and  detainer  will  not  lie  for  forcibly  taking  pos- 
session of  a  ferry  and  the  banks  and  shores  of  the  river,  where  the 
party  so  taking  possession  has  a  right  of  ferry  established/  A  county 
cannot  be  held  liable  for  interference  with  a  ferry  franchise  unles?^ 
it  authorizes  the  acts  done.* 

314a.  Injunction. —  When  the  rights  of  the  owner  of  a  ferrj'  fran- 
chise are  infringed  his  first  thought  is  to  obtain  some  means  of  stop- 
ping the  operation  of  the  rival  ferry.  The  remedy  at  law  is  not  as 
prompt  and  eifective  as  an  equitable  remedy  would  be,  and  suitors, 
therefore,  arc  prone  to  bring  their  suits  in  equity  if  that  court  will 
take  jurisdiction.  There  has  been  some  disindination  on  the  part  of 
equity  courts  to  entertain  jurisdiction,  but  there  can  be  no  question 
that  the  ca.se  is  within  such  jurisdiction  if  it  presents  any  of  the  well 
recognized  grounds  therefor.  If  the  complainant  has  established  his 
right  at  law,  and  the  defendant  continues  repeatedly  to  disresar-i 
the  right*  of  the  complainant,  equity  will  grant  relief.'  When  tli  • 
right  of  the  licensee  is  exclusive  and  there  is  no  adequate  remedy  at 
law,  equity  will  grant  an  injunction,*  an<l,  if  the  defendant  is  actinn 
without  right  and  there  is  no  other  way  to  compel  him  to  desist,  the 
injunction  may  be  granted  although  complainant's  rights  are  not  ex- 


^Although  a  Hcensed  owner  of  a  fer- 
ry in  Kentucky  may  bring  an  action 
for  damages  against  any  person  en- 
croaching upon  his  rights,  he  cannot 
maintain  such  an  action  under  the  gen- 
eral ferry  statutes  of  that  state,  unless 
■uch  encroaclier  is  also  a  licensed  ferry 
owner,  as  such  statutes  are  intende<l 
only  to  protect  the  licensed  owner  of 
one  ferry  against  the  encroachments  of 
a  licensed  rival  in  his  business.  Loirry 
V.  Diofon,  12  Ky.  L.  Rep.  466. 

Uteett  V.  Lawless,  Litt.  Sel.  Cas.  184, 
12  Am.  Dec.  295. 

■  So,  a  county  is  not  liable  for  injuries 
to  the  landings  and  ferry  right  of  an 
owner  by  the  construction  of  a  bridge 
over  a  stream,  where  the  building  of  tlie 
bridge  by  the  county  commissioners  was 
unauthorized  and  wholly  outside  the 
powers  conferred  on  the  board,  because 
the  stream  formed  a  boundary  line  l>e- 
tween  that  and  another  county,  and 
they  failed  to  obtain  the  concurrence 
of  the  commissioners  of  the  latter  coun- 
ty to  its  building  as  required  by  law. 
Brotoning  v.  Owen  County^  44  Ind.  11. 

Hlazelip  v.  Lindseij,  93  Ky.  14,  18  S. 
W.  8.32:  Carroll  v.  Camphell,  108  Mo. 
550,  17  S.  W.  884,  Affirmed  in  110  Mo. 
557,  19  S.  W.  809. 


The  right  to  enjoy  a  ferry  franchi*^ 
is  property,  the  full  Use  of*  which  the 
courts  will  protect  by  injunction  where 
a  direct  pecuniary  loss  ensues  to  com- 
plainant by  the  unauthorized  and  con- 
tinuous operation  of  a  rival  ferry. 
Oauble  V.  Craig,  94  Mo.  App.  675,  69  S. 
W.  49. 

Where  the  erection  of  a  bridge  will 
damage  a  ferry,  a  court  of  equity  has 
jurisdiction  to  restrain  the  injury  to 
the  ferry  as  taking  private  property  for 
public  use  without  just  compensation, 
even  though  an  action  at  law  will  lie 
for  the  recovery  of  damages  after  the 
property  has  been  taken  or  damaged. 
Ifason  v.  Harper* s  Ferry  Bridge  Co,  17 
W.  Va.  396. 

'McI finis  V.  Pace,  78  Miss.  560,  29  So. 
835:  Patterson  v.  Wollmann,  5  N.  D. 
608,  33  L.  R.  A.  536,  67  N.  VV.  1040: 
Drew  V.  Qant,  1  Or.  197. 

The  owner  of  an  exclusive  ferry  is 
entitled  to  an  injunction  restraining  thp 
operation  of  an  interfering  ferry,  where 
he  is  unable  to  obtain  proofs  .showini? 
the  extent  of  his  loss  of  profits.  L*in$ 
v.  Beard,  4  N.  C.  (Term  Rep.)  256,  € 
N.  C.   (2  Murph.)   337. 
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elusive,*  Equity  will  not,  however,  take  jurisdiction  of  an  action  for 
'iamages.^  If  the  ferry  constitutes  an  obstruction  to  navigation^  coni- 
plaiuant  must  establish  his  right  to  maintain  it  at  law  before  equity 
^•ill  intorfcre.^  But  where,  in  an  action  to  restrain  the  operation  of 
an  infringing  ferry,  it  becomes  necessary  to  determine  the  legal  rights 
<f  the  parties,  the  court  will  not  restrict  the  plaintiff  to  his  action  at 
law  where  it  is  inadequate;  but  where,  by  affidavits,  the  legal  issue 
lia?  been  plainly  presented  to  the  court,  it  will  direct  that  issue  to  be 
'ried,  ah  hough  the  answer  has  not  been  served.*  In  order  to  be  en- 
itlnl  to  an  injunction,  complainant  must  show  that  his  rights  have 
been  infringed,^  and  if,  in  any  case,  there  is  an  adequate  remedy  at 
law,  it  must  be  resorted  to.*  Injunction  cannot  be  resorted  to  for  the 
purpose  of  making  a  collateral  attack  upon  an  order  granting  a  ferry 
license.*  Where  different  persons,  not  in  combination,  land  their 
boats  upon  a  ferry  landing,  and  are  liable  in  trespass,  equity  will  not 
interfere  by  injunction  to  prevent  a  multiplicity  of  suits,  where  it 
tpf-eara  that  the  damage  by  the  trespass  is  not  real,  and  the  landing  of 
»he  boats  does  not  amount  to  a  nuisance.*®  In  an  action  by  the  owner 
"f  an  exclusive  ferry  franchise  against  a  bridge  company  incorporated 
under  a  general  law,  to  restrain  the  corporation  from  erecting  a  bridge 
to  the  injury  of  the  plaintiff,  it  appeared  that  no  legislation  had  pre- 
"^ribed  the  manner  in  which  the  bridge  company  could  acquire  the 
^egal  right  to  damage  the  franchise  of  the  plaintiff;  and  it  was  held 
that,  although  the  plaintiff  had  the  right  to  restrain  the  defendant 
from  constructing  and  operating  its  bridge  until  compensation  should 

*(>rtem  Y,  Jvey  (Flu.)  33  So.  711;  Car-  The  court  will  not  grant  an  injunc- 

^l  T.  Campbell,  108  Mo.  550,  17  S.  W.  tton  rcstrnining  the  operation  of  an  in- 

^.  fringing  ferry,  pending  the  trial  of  the 

*R^e9  T.  Hooper^  5  Lea,  390.  legal  right  to  operate  it,  where  accounts 

'fftlroA  ▼.  Scarborough,  4   Vin.  Abr.  can  be  kept  of  the  number  of  people  car- 

*25.  ried   and   the   meaBure   of   damage   ap- 

*Corff  y,  Yarmouth  d  -V.  R.  Co.  3  Hare,  proximately  estimated,  so  that  no  irre- 

^*3-  parable  mischief  cnn  be  done  by  a  con- 

^y^Kven  V.  Taylor,  4  O.  Greene,  532 ;  tinuance  of  the  operation  of  the  forrv. 

Vt«/«ni   T.    i^rue,    McAll.    370,    Fed.  Coi-y  v.  Yarmouth  d  N.  R.  Co.  3  Hare, 

Cm.  No.  9,646.  693. 

A  court  will  not  enjoin  the  construe-  An  injunction  will  not  be  granted  to 
tioB  of  a  ferry  for  which  a  franchise  has  restrain  a  ferryman  from  interfering 
•*«i  taken  out,  because  it  is  to  be  with  the  operation  of  ferryboats  mnin- 
p^««l  80  near  the  ferry  of  another  that  tained  by  a  railroad  company  authorized 
rt  will  render  his  unprofitable,  or  be-  to  operate  them,  hut  which  had  con- 
sole there  is  no  public  necessity  for  tracted  to  use  only  the  public  fcrr>' 
rt.  Hudspeth  v.  Hall.  113  Ga.  4,  84  Am.  of  the  defendant:  but  the  parties  will 
St  Rfp.  200,  .^S  S.  E.  358.  be  left  to  their  remedy  at  law.  Texas  d 
^Lomg  T.  Merrill,  4  N,  C.  (Term  Rep.)  F.  R.  Co.  v.  Baton  Rouqe,  30  Fed.  845. 
»'2.  (Later  the  injunction  was  granted,  *8tahl  v.  Brown,  84  Ky.  325,  1  S.  W. 
<«•  plainttif  being  unable  to  prove  the  540. 

^t«it  of  his  lost  profits.    See  4  N.  C.  '''Hunter  v.   Moore,  44  Ark.    184,  51 

iTttiii  Rep.]  256.)  Am.  Rep.  589. 
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be  paid  or  secured  to  the  plaintiff,  as  it  ap[)cared  that  the  bridge  ooni- 
pany  had  expended  much  money,  equity  would  award  an  issue  qiMtt- 
tvvi  damni/lcatus  to  assess  the  damage  to  the  plaintiff's  ferry  fran- 
chise by  the  erection  and  use  for  public  travel  of  the  toll  bridge  of  tlie 
defendant  and  would  decree  that,  after  tlie  damage  is  ascertained, 
the  injunction  shall  continue  in  force  until  the  damage  is  paid,  but 
when  paid  the  injunction  shall  be  wholly  dissolved.*^  The  operation 
of  a  ferry  will  not  be  enjoined  at  the  suit  of  a  competitor  on  the 
ground  that  persons  crossing  at  such  ferry  might  commit  a  trespass 
on  complainant's  property  by  making  use  of  a  toll  road  therein  with- 
out paying  toll.** 

315.  What  will  defeat  action.— The  defenses  available  to  one  who 
is  accused  of  infringing  an  existing  ferry  right  must  go  to  the  over- 
throwing of  the  right  or  to  showing  that  the  acts  of  defendant  do 
not  conflict  with  plaintiff's  rights.  It  is  not  open  to  defendant  to 
show  that  complainant  was  not  serving  the  public  properly,  as  that 
is  a  matter  which  must  be  corrected  by  the  public  otficials.*  So,  the 
question  of  the  validity  of  plaintiff's  license  cannot  be  raised  by  one 
charged  with  violating  the  rights  secured  by  it.*  But  complainant 
may  deprive  himself  of  the  right  to  equitable  relief  by  the  failure 
to  perform  his  obligations,  so  that  the  public  interest.s  require  accom- 
modations additional  to  those  furnished  by  him  ;*  and  the  public 
needs  may  be  such  as  to  override  the  technical  rights  of  the  first  li- 
censee and  prevent  his  obtaining  relief  if  ho  is  incapable  of  satisfying 
such  needs.*  Mere  nonrenewal  of  the  license,  due  to  the  fault  of  the 
public  officials,  will  not  deprive  the  licensee  of  his  right  to  relief.'* 
A  bridge  company  required  by  its  charter  to  pay  damages  to  a  ferrv 
owner  injured  by  the  construction  of  its  bridge  is  not  relieved  from 

^Mason  v.  Harper's  Ferry  Bridge  Oo.  ^Willard  v.  Fortn^the,  2  Mich.   N.  P. 

17  W.  Va.   396.  190;  Fenel  v.  Woodirard,  20  Wis.  459. 

^Kfollins  V.  Sherman,  31  Miss.  679.  *Netoton  v.  Cubill,  12  C.  B.  N.  8.  58; 

^  Hick  ley  v.  Gildersleeve,  10  U.  C.  C.  P.  Anonymous,  1  Ves.  Sr.  476. 

460;  reter  v.  Kendal,  6  Barn.  &,  C.  703,  The   ground    upon    which    the    owner 

5  L.  J.  K.  B.  2S2,  30  Revised  Reps.  504.  of  an  ancient  ferry  can  claim  protection 

^Collins  V.  Etoing,  61  Ahi.  102;  Con-  against  an  infringing  ferry  is  the  obli- 

ner  v.  Pawson,  1  Blackf.  168;  New  Al-  gation  he  is  under  to  keep  the  ferry  al- 

bany  rf  8.  R.  Co.  v.  Huff,  19  Ind.  15.  ways  in  a  fit  state  for  the  use  of  the 

The  defense  that  a  ferry  company  is  public;  hence,  it  was  held  that  one  op- 
operating  under  a  franchise  that  is  not  crating  a  ferry  on  Sundays  only,  under 
to  take  effect  until  another  still  in  force  a  special  license  for  that  purpose,  and 
has  expired,  or  that  the  franchise  has  being  under  no  obligation  to  keep  up  the 
been  forfeited,  cannot  be  set  up  in  an  ferry,  but  being  free  to  abandon  it  at 
action  against  another  company  for  in-  any  time,  could  not  maintain  an  action 
fringing  such  franchise,  as  these  are  against  an  infringing  ferry  in  the  ab- 
questions  that  can  only  be  raised  by  the  Hence  of  fraud.  Ijetton  v.  Goodden^  L, 
grantor  of  the  franchise.  Capital  City  R.  2  Eq.  123,  35  L.  J.  Ch.  N.  S.  427,  14 
Ferrv  Co.  v.  Cole  d  C.  Transp.  Go.  51  L.  T.  N.  S.  296,  14  Week.  Rep.  5.54. 
Mo.  App.  228.  ''Chard  v.  Stone,  7  Cal.  117. 
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Buch  payment  because  the  act  establisliing  the  ferry  was  not  paused 
until  after  its  charter,  although  the  ferry  had  existed  long  prior 
thereto.*  In  an  action  against  a  railroad  company  for  injury  to  the 
land  and  a  ferry  right  appurtenant  thereto,  the  fact  that  the  company 
had  employed  skilful  engineers,  and  had  done  no  wilful  or  imneces- 
sary  damage,  does  not  relieve  it  from  liability  for  the  damages  actu- 
ally done.'' 

316.  Damages. —  One  infringing  a  ferry  license  is  liable  for  all  the 
damages  inflicted  on  the  licensee  by  his  act.*  In  determining  the 
amount  of  damages,  the  probable  amount  of  tolls  of  which  complain- 
jint  is  deprived  may  be  shown.*  When  the  act  of  defendant  will  re- 
sult in  the  destruction  of  the  ferry  right,  the  full  value  of  the  right 
must  be  paid  for.'  But  when  land  is  taken  for  a  bridge  terminus, 
no  part  of  which  has  been  used  as  a  ferry  landing,  the  damage  which 
will  thereby  be  caused  to  the  feriy  cannot  be  recovered  as  part  of  the 
amount  to  be  awarded  for  the  land  taken.*  If,  however,  in  the  con- 
struction of  a  bridge,  the  use  by  the  ferrj'^man  of  his  landing  is  ob- 
structed, the  bridge  company  is  liable  for  the  loss  caused  thereby.* 
In  fixing  the  damages  the  franchise  should  be  regarded  as  permanent, 
if  the  statute  made  it  so,  and  the  possibility  of  a  repeal  of  the  statute 
should  not  be  taken  into  consideration.®  The  expense  necessary  to 
put  the  plant  in  good  condition  should  be  taken  into  consideration  in 
estimating  the  damages.*^  The  rules  governing  the  admission  of  evi- 
dence in  courts  do  not  apply  to  a  proceeding  before  the  freeholders  to 
appraise  damages  to  a  ferry  caused  by  the  erection  of  a  bridge;  they 

*Volumbia    Delaware    Bridge    Co.    v.   there    might    not    have    been    so   much 
i'tvisne,  35  N.  J.  L.  568.  travel  attracted  to  the  ferry  if  the  fer- 

^New  Albany  d  8.  R.  Co.  v.  Huff,  10   ryman   had   not  used   the  land  of  an- 
Ind.  315.  other  as  a  landing.     Mason  y.  Harper's 

^New  York  v.  Siarin,  106  N.  Y.  1,  12   Ferry  Bridge  Co.  20  W.  Va.  223. 
N.  B.  631.  'Columbia    Delaware    Bridge    Co.    y. 

^Columbia    Delaware    Bridge    Co.    y.    Qeisae,  35  N.  J.  L.  474. 
Oeisee,  38  N.  J.  L.  39;   Blojckwood  v.        ^Richmond  d  L.    Tump.  Road  Co.  y. 
Tanner,  23  Ky.  L.  Rep.  1019,  66  S.  W.  Rogers,  1  Duy.  135. 
500.  *Riverion  Ferry  Co.  v.  McKeesport  d 

Upon  the  trial  of  an  issue  quantum  D.  Bridge  Co.  179  Pa.  466,  36  Atl.  180; 
datnmiftMXtus  to  ascertain  the  damage  to  Riverton  Ferry  Co.  y.  MoKccsport  d  D. 
a  ferry  franchise  by  the  construction  Bridge  Co.  20  Pa.  Co.  Ct.  604. 
and  operation  of  a  bridge,  the  jury  A  railroad  company  is  liable  for  ecu- 
may  consider,  for  the  purpose  of  ascer-  sequential  damages  sustained  by  a  ferry 
taining  the  damage,  the  amount  of  owner  by  the  erection  of  the  embank- 
trayel  and  the  reyenues  derived  from  ments,  bridges,  etc.,  of  the  railroad  be- 
the  exercise  of  the  ferry  franchise  while  yond  the  line  of  his  land.  T^ew  Albany 
the  ferry  proprietor  was  landing  his  d  8.  R.  Co.  v.  Huff,  10  Ind.  315. 
boat  on  the  land  of  another,  as  the  *Mason  v.  Harper's  Ferry  Bridge  Co. 
treflpasA  in  such  a  ease  is  a  matter  be-   20  W.  Va.  223. 

tween  the  land  owner  and  the  ferryman ;       ^ Mason  v.  Harper's  Ferry  Bridge  Oo. 
hut  the  jury  should  also  consider,  in  es-   20  W.  Va.  223. 
iimating    the    damage,    the    fact    that 
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have  a  right,  not  only  to  view  the  premises  and  property,  but  to  de- 
termine what  information  they  need,  and  also  how  and  where  to 
obtain  it  as  a  basis  for  award.® 

317.  How  far  does  ferryman  assume  liability  of  a  oommon  carrier. — 
The  duties  of  the  owner  of  a  ferry  relate  primarily  only  to  travelers, 
with  their  conveyances  and  the  articles  which  they  have  with  them  on 
their  journeys.  With  respect  to  these  they  are  bound  to  carry  all 
who  wish  to  use  the  ferry,  at  all  reasonable  times,  either  day  or  night. 
The  ferry  is  established  for  the  benefit  of  the  traveling  public,  and 
the  licensee  assumes  the  duty  of  meeting  the  public  demand.  In  ad- 
dition to  the  common-law  liability  in  this  regard,  the  statutes  usually 
enforce  the  duty  by  the  imposition  of  a  penalty.  This  penalty  i-^ 
cumulative  merely,  and  does  not  prevent  the  maintenance  of  a  com 
mon-law  action  for  the  loss  sustained  by  the  delay.  ^  The  penalty  i< 
incurred  by  refusal  to  transport  a  passenger  after  dark,  in  the  absencn* 
of  anything  to  justify  the  refusal.*  But  to  render  the  ferry  owner 
liable,  the  duties  demanded  of  him  must  be  of  a  kind  which  he  wa«? 
bound  to  perform.  The  swimming  of  cattle  across  a  stream  is  no 
part  of  his  duty  as  the  keeper  of  a  ferry.^  The  ferry  keeper  is  a 
common  carrier  with  respect  to  the  transportation  of  persons  and  ani- 
mals over  the  stream,  and  the  measure  of  his  care  and  duty  must  b(^ 
determined  by  those  of  oommon  carriers  generally  ;*  and,  in  addition 

^Columbia    Delaware    Bridge    Co.    v.  'The  act  of  one  of  the  copartners  of 

Geisae.  36  N.  J.  L.  537,  Affinning  35  N.  a   ferry   in  attempting  to  swim   cattle 

J.  L.  474.  acroBs  the  stream  wliile  the  water  wa« 

^Wallen  v.  McHenry,  3  Humph.  245.  so  low  that  the  boat  could  not  cross  is 

The  right  of  action  given  any  person  not  within  the  scope  of  his  duties  in 

detained  at  a  public  ferry,  by  a  stat-  operating  the  ferry,  so  as  to  render  his 

ute  prescribing  a  penalty  for  the  failure  partner    liable    for   the   drowning  of   a 

of  the  keeper  of  a  public  ferry  to  do  part  of   the   cattle,   where  the   articles 

his  duty,  need  not  be  brought  upon  his  of  copiirLnership  only  authorize  the  for- 

bond,  given  as  security  for  the  perform-  mer  to  bind  the  latter  for  such  acts  as 

ance  of  his  duty  as  such  keeper.     Pate  come  within  the  scope  of  his  duties  in 

V.  Henry,  5  Stew.  &  P.   (Ala.)    101.  operating  the  ferry.    Kinatman  v.  Black, 

*Pate  V.  Henry,  5  St«w.  k  P.   (Ala.)  14  111.  App.  381. 

101;  Kareike  v.  /rtwn,  100  Ala.  323,  21  ^Fisher  v.  Cliabee,  12  111.  344;  Henry 

L.  R.  A.  727,  13  So.  943.  v.  Voltz,  1  Tex.  App.  Civ.  Cas.   (White 

In  an  action  for  the  penalty  pre-  &  W.)  §  775,  p.  426;  Pomeroy  v.  Don- 
scribed  by  statute  for  unreasonably  de-  aldson,  5  Mo.  36;  Cohen  v.  Hume,  1 
.aining  a  person  at  a  public  ferry  be-  M'Cord  L.  439;  Smith  v.  Seward,  3  Pa. 
cau.«e  of  refusal  to  transport  travelers  St.  343;  Wilson  v.  Hamilton,  4  Ohio 
after  dark,  it  is  no  defense  that  it  St.  722;  Hall  v.  Renfro,  3  Met.  (Ky.) 
would  be  dangerous  to  cross  then  on  ac-  51. 

count  of  the  character  of  the  construe-  The  facts  that  by  statute  public  ferry- 
tion  of  the  ferryboat  or  appliances,  in  men  are  required  to  give  bond  with 
view  of  the  requirements  of  the  stat-  surety  and  thnt  the  rate  of  toll  is  regu- 
ute  that  the  owners  and  keepers  shall  lated  by  statute  do  not  affect  their  corn- 
keep  snfe  and  convenient  boats.  Koret-  mon-law  liability  as  such.  Baboock  v. 
ke  v.  Tririn,  100  Ala.  323,  21  L.  R.  A.  Herbert,  3  Ala.  392,  37  Am.  Dec.  695. 
727,   13  So.  943.  The  doctrine  that  the  liability  of  a 
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to  his  duty  with  respect  to  the  passengers  and  their  vehicles,  he  may 
assume  the  duty  of  a  common  carrier  with  respect  to  merchandise  de- 
livered to  him  for  transportation.^  This  liability  does  not  rest  upon 
the  keeper  of  a  private  ferry,®  but  may  do  so  if  he  holds  himself  out 
as  ready  to  transport  all  who  desire  his  services  for  hireJ  They  are 
not  bound  to  insure  that  by  no  possibility  can  a  passenger  meet  with 
a  casualty,  but  they  are  bound  to  take  the  highest  degree  of  care  to 
protect  him  from  injury;  that  is,  such  degree  as  the  sacredness  of 
human  life  demands.^  But  the  personal  element  and  the  equal  re- 
sponsibility on  the  part  of  the  passenger  to  avoid  injury  enter  into, 
and  modify,  the  duty  of  the  carrier  with  respect  to  him,  and  he  is  not 
bound  to  do  more  than  to  exercise  the  highest  degree  of  care.  But 
with  respect  to  property  committed  to  his  care,  he  is  an  insurer.  As 
said  in  Albright  v.  Penn^  a  ferr^'man  is  a  common  carrier,  and  as 
such  is  liable  for  all  losses  not  occasioned  by  the  act  of  God  or  the  pub- 
lic enemy,  or  not  originating  in  the  fraud  of  the  plaintiff  himself  in 
relation  to  the  goods,  or  not  arising  from  the  negligence  of  the  plain- 
tiff in  marking  or  delivering  or  from  internal  defect,  without  fault  of 
the  carrier.*^  Since  much  of  the  property  which  comes  into  the  pos- 
session of  the  ferry  keeper  is  accompanied  by  the  owner,  the  question 
arises  as  to  whether  or  not  the  property  has  been  delivered  to  the  car- 
rier or  is  retained  in  the  possession  of  the  owner.  The  solution  of 
this  question  is  for  the  jury.**  If  it  is  found  that  the  property  has 
been  oonunitted  to  the  care  of  the  ferryman,  ho  will  be  liable  for  in- 
jury,'* and  the  fact  that  the  owner  or  driver  accompanies  the  properly 

ferryman  is  that  of  a  common  carrier  him  to  prevent  it,   does    not   apply   to 

is  denied  in  Wyckoff  v.  Queens  County  chattels  not  in  their  nature  subjects  of 

Ferry  Go.  62  N.  Y.  32,  11  Am.  Rep.  650.  decay    or    depreciation,    such    as    stage 

•/Veio  York  ▼.  Starin,  106  N.  Y.  1,  12  coaches,  drvgoods,  or  horses.     Poxoell  v. 

S.  E.  631.  UiWt,  37  MiBs.  601. 

•One  who  keeps  a  private  ferry  for  ^^ Harvey  v.   Uose,  26  Ark.  3,  7  Am. 

the    convenience    of    customers    of    his  Rep.  595. 

mill,  and  charges  no  ferriage,  is  not  a  ^Wells  v.  Steele,  31  Ark.  219;  May  v. 

common   carrier  but  a  mandatary  and  Hanson,  5  Cal.  360,  63  Am.  Dec.  135. 

liable  only  for  gross  negligence.    Self  v.  To   place  a  team   on   board   a   ferry 

Oumi,  42  Ga.  528,  5  Am.  Rep.  544.  with  no  assistance  provided  in  case  of 

^lAttlefohn  v.  Jones,  2  McMull.  L.  363,  their  taking  fright,  tlio  ends  of  the  boat 

39  Am.  Dec.  132.  being  entirely  open  and  with  a  project- 

*Loftus  V.  Union  Ferry  Co.  84  N.  Y.  ing  apron  insufficient  to  hold  them,  is 

466,  38  Am.  Rep.  533,  Affirming  22  Hun,  not  an  exercise  of  that  scrupulous  care 

33.  which   the  owner  of  a  ferry   is  bound 

*  14  Tex.  290.  to  exercise ;  and  it  is  immaterial  that 

'-^Harvey  v.  Rose,  26  Ark.  3,  7  Am.  that  ferry  may  have  carried  horses  safe- 
Rep.  596;  Erans  v.  Rudy,  34  Ark.  383.  ly  without  those  precautions,  as  losses 

The  rule  absolving  a  ferryman  from  from  want  of  them,  even  though  seldom 

liability  for  an  accident  which  happens  occurring,    are,    nevertheless,    such    as 

in   consequence  of  a  natural,   inherent  might  be  readily  anticipated  and  easily 

infirmity  in   the  property  itself,   after  provided  against.     Wilson  v.  Hamilton, 

All  reasonable  care  has  been  taken  by  4  Ohio  St.  722. 
Vol.  II.— Waters,  80. 
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is  immaterial.^*  When  the  property  has  been  received  on  board  the 
boat,  it  will  be  presumed  to  have  been  in  the  custody  of  the  carrier, 
and  to  I'elieve  himself  from  liability  he  must  show  that  it  was  not  in 
fact  in  his  custody."  But  if  the  custody  of  the  property  is  in  fact 
retained  by  the  owner,  the  ferry  keeper  is  relieved  from  his  strict 
liability  as  a  carrier.'^ 

317a.  Duty  to  have  safe  boat.— A  ferry  keeper  is  bound  to  have  a 
boat  which  is  reasonably  safe  for  the  purpose  to  which  it  is  to  be  put, 
and  tins  liability  extends  to  the  tackle,  chain,  and  other  appliance.!^ 
used  in  the  transaction  of  the  business.^     And  the  boat  must  be  ope- 


'^Uarvey  v.  Rose,  20  Ark.  3,  7  Am. 
Ripp'.>595. 

A  ferryman  who  undertakes  to  trans- 
i)ot't  a'  stAge  coaoli  and  liorHes  a<;roKK  a 
fltream  is/reaponflible  as  a  common  car- 
rier to  the  owner  for  dama^uH  8UMtained, 
where  the  horses  l>ccamc  restive  and  ran 
out  of  the  boat  before  it  reached  the 
landinf^,  when  the  driver  did  not  take 
upon  himself  to  keep  the  horses  safelv. 
Powell  V.  Mills,  37  Miss.  6J)1. 

A  ferryman  is  liable  for  the  daiiuijircs 
sustained  by  the  owner  of  a  liorse  and 
carriage  for  the  drowninj^  of  the  one 
and  the  injury  to  the  other,  caused  by 
both  falling  from  the  boat  into  the  wa- 
ter while  the  horse  was  backing,  al- 
though such  owner  accompanied  them, 
and,  at  the  direction  of  such  ferryman, 
held  the  horse's  head,  whoso  action  in 
backing  was  not  caused  by  the  owner's 
negligence;  and  the  fact  that  he  did 
not  unhitch  the  horse  when  told  to  do 
so  does  not  relieve  the  ferryman  from 
liability,  as  in  such  case  the  owner  was 
acting  merely  as  a  voluntary  servant 
of  the  ferryman,  and  the  management 
of  the  property  while  on  the  boat  was 
entirely  outside  his  control.  Finher  v. 
Clu9bre,  12  111.  344. 

'*Hnrreij  v.  Rose,  2Ct  .\rk.  3,  7  Am. 
Rep.  595. 

For  the  purpose  of  fixing  the  liabil- 
ity of  a  ferryman,  a  horse  and  carriage 
are  considered  delivered  to  him  at  the 
time  he  directs  the  driver  to  drive  onto 
the  flat,  and  the  driver,  in  so  doing,  acts 
as  his  agent.  Cohen  v.  Hume,  1  M'Cord 
L.  439. 

*'Wi/cA;o/f  V.  Queens  County  Ferry  Co. 
52  N.  Y.  32,  11  Am.  Rep.  650. 

When  the  care  and  control  of  the 
property  have  not  been  intrusted  to  a 
ferryman,  but  retained  by  the  owner,  he 
is  not,  if  a  loss  occurs,  chargeable  as  a 
common   carrier  or   an   insurer,  but   is 


only  answerable  for  actual  negligence: 
and.  if,  in  such  case,  the  owner,  by  his 
o\ni  negligence  or  wilful  wrong,  con- 
tributed lo  the  loss,  so  that,  but  for 
it,  the  loss  would  not  have  happened,  he 
will  not  be  entitltMl  t-o  recover,  except 
where  the  din^ct  cause  of  the  loaB  is  the 
omission  of  the  ferryman,  aft^r  becom 
ing  aware  of  the  owner's  negligence,  t*» 
use  a  proper  degree  of  care  to  avoid  the 
consequences  of  such  negligence.  Har- 
vey V.  Rose,  26  Ark.  3,  7  Am.  R«^p.  595; 
Ei^ns  V.  Ru4iy,  .34  Ark.  :«3. 

One  who  retains  possession  of  hi< 
horse  on  a  ferryboat  is  bound  to  exerci-» 
ordinary  care  to  prevent  injury  by  it< 
becoming  frightened  or  restless^  Whilr 
V  Wivnisimmet  Co.  7  Cush.  155. 

'Rutherford  v.  .Wf/oire/i,  1  Nott  & 
M'C.  17:  Clarl'  v.  Union  Ferry  Co.  35 
N.  Y.  485,  91  Am.  Dec.  66. 

A  ferryman  is  responsible  for  his 
gross  negligence  in  having  an  iron  spike 
5  inches  long,  so  loaited  in  his  boat,  in 
which  horses  and  mules  were  to  be  trans- 
ported, that  there  was  a  reasonable  prol»- 
ability  that  one  or  more  of  the  animals 
would  be  injured  by  it.  Wilson  v.  Shuf- 
kin,  51  N.  C.   (6  Jones  L.)   375. 

A  ferryman  cannot  defeat  his  liabil- 
ity for  loss  of  a  horse  by  failure  to  keep 
up  a  chain  by  showing  a  custom  of 
other  ferrymen  to  put  up  the  chain  only 
at  request  of  the  passenger.  Miller  v. 
Pendleton,  8  Gray,  547. 

While  a  recovery  was  not  allowed,  be- 
cause of  the  plaintifTs  contributory  neg- 
ligence, it  was  asserted  to  be  the  dut}- 
of  a  ferryman  to  use  a  better  barrier 
against  startled  horses  plunging  into  th** 
water  than  a  chain  hanging  at  it^  cen- 
ter but  a  few  inches  above  the  de^'k. 
and  to  be  gross  nt^gligence  not  to  do  so. 
Dudley  v.  Camden  d  P.  Ferry  Co.  45  K. 
J.  L.  368.  46  Am.  Rep.  781.  Affirming  42 
N.  J.  L.  25,  36  Am.  Rep.  501. 


Digitized  by 


Google 


§  317a]  FKRRIES.  12eS 

rated  in  a  skilful  manner.'  The  manner  of  the  equipment  of  the  boat 
may  be  committed  to  the  ferry  commissioners,  so  that  their  failure  to 
require  a  given  kind  of  apparatus  will  absolve  the  keeper  from  liabil- 
ity for  failure  to  provide  it^  An  order  of  the  county  court,  pursuant 
to  a  statute,  excusing  a  public  ferryman  from  having  "hand-rails" 
fixed  upon  his  ferryboat  for  the  greater  security  of  "stock,"  does  not 
diminish  or  affect  his  duties  or  liabilities  as  a  ferry  keeper  under  the 
general  principles  of  the  conmion  law,  to  have  a  boat  safe  and  suffi- 
cient for  all  the  uses  and  purposes  incident  to  his  employment,  and 
U>  operate  the  same  by  a  force  of  skilful  ferrymen  sufficient  to  manage 
the  boat  and  take  proper  care  of  persons  and  all  kinds  of  property  re- 
<*eived  for  transportation.^  The  proprietor  of  a  ferry  is  not  bound 
to  maintain  guards  or  railings  at  the  end  of  his  boat  when  not  in  ac- 
tual lise,  so  as  to  prevent  runaway  teams  from  entering  from  the  high- 
way and  passing  over  the  boat  into  the  river.^ 

S17b.  Duty  as  to  operation  and  terminals. —  The  duty  of  the  ferry- 
man extends  to  the  exercise  of  due  care  in  the  operation  of  the  boat 
smd  in  caring  for  property  which  is  upon  it*  His  liability  extends 
to  the  terminals  which  are  necessarily  used  in  the  transaction  of  his 
business.^     In  respect  to  the  character  of  the  boat,  he  is  not  an  in- 

*Dudley  ▼.  Camden  d  P.  Ferry  Co.  42  alonf^  a  passage  left  open  for  express 

N.  J.  L.  25,  30  Am.  Rep.  501;  Wyckoff  wagons  and  is  injured  by  a  train  which 

V.  Queens  County  Ferry  Co.  52  N.  Y.  32,  strikes  the  wagon  while  it  is  caught  and 

11  Am.  Rep.  050.  held  in  a  switch.    Magpric  ▼.  Little,  23 

•Gillette  v.  Goodspeed,  09  Conn.  363,  Blatchf.  399,  25  Fed.  027. 

:J7  Atl.  973.  A  ferry  company  is  bound  to  foraish 

*8ander9  v.   Young,   1   Head,  219,   73  reasonably   safe   and   convenient  means 

Am.  Dec.  175.  for   the   passage   of   teams   from   their 

*Evans  ▼.  Goodrich,  46  Minn.  388,  49  boats,  appropriate  to  the  nature  of  their 

X.  W.  188.  t)UMine».s,    and    to    exercise   the    utmost 

^Bazman  v.  Hohoken  JAind  d  Improv.  skill    in   the   provision   and  application 

f*o.  50  N.  Y.  53.  of  the  means  employed;   but  it  is  not 

A  ferryman  is  liable  for  neglect  to  bound  to  adopt  and  use  new  and  im- 
iise  ordinary  care  to  prevent  the  escape  proved  methods  because  they  are  safer 
of  horses  in  ordinary  contingencies, — as,  and  better  than  the  method  employed 
if  a  horse  escaped,  without  negligence  by  them,  if  they  are  not  requisite  to  the 
on  the  owner's  part,  from  the  deck  be-  reasonable  safety  or  convenience  of  pas- 
cause  of  a  spliced  guard  rail  when  sengers,  and  if  the  expense  is  excessive, 
frightened  by  the  blowing  of  a  steam  Le  Barron  v.  Ecist  Boston  Ferry  Co,  11 
whistle.  Sturgie  v.  Kountz,  165  Pa.  358,  Allen,  312,  87  Am.  Dec.  717. 
27  L.  R,  A.  390,  30  Atl.  970.  A  ferry  company  which  places  a  log 

^Race  ▼.  Union  Ferry  Co.  138  N.  Y.  at  the  threshold  of  its  gate  in  such  a 

544,  34  K.  E.  280.  way  that  passengers  are  in   danger  of 

One  operating  a  ferry  for  the  trans-  stumbling  over  it  in  the  dark  will  be 
portation  of  passengers  and  teams  is  bound  to  do  everything  in  its  power  to 
bound  to  furnish  safe  approaches  to,  guard  against  that  danger.  Oshom  r. 
and  passages  from,  the  ferry-houses  to  Union  Ferry  Co.  53  Barb.  029. 
the  streets  connecting  therewith,  so  that  Where  the  bank  of  a  stream  is  slip- 
strangers  unfamiliar  with  the  place  may  pery  and  wet,  it  is  the  duty  of  the  own- 
make  safe  ingress  or  egress  by  night  or  of  a  ferry  to  supply  a  support  or  ap- 
or  day,  and  is  liable  to  a  person  who,  proach  leading  to  the  ferryboat  suffi- 
aiter  leaving  the  ferry,  drives  at  night  cient  to  enable  carriages  to  enter  safely; 
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surer  against  injury  to  passongers,  but  he  is  bound  to  use  due  care 
that  no  injury  shall  result  to  persons  of  ordinary  prudence.^  Th** 
wharf  provided  must  he  safe,^  as  must  also  be  the  apron  connecting 
the  boat  with  the  shore.*^  The  means  by  which  the  boat  is  fastened 
to  the  shore  must  also  be  safe.®  While  a  ferrj'man  is  under  no  obli- 
gation to  lan<l  a  carriage  upon  its  arrival  at  the  shore,  he  may,  either 
by  express  contract,  or  by  usage  from  which  a  contract  may  be  implied, 
assume  such  duty,  and  if  he  does  he  is  liable  for  negligently  perform- 
ing it.'' 

817c.  Liability  of  public  corporation. —  To  render  a  county  or  mu- 
nicipal corporation  liable  for  injuries  caused  by  a  ferry  which  they 

and  where  the  perHon  in  charge  of  the  l)oat  with  due  care.     Yerkcs  v.  Sabine  97 

ferry  placed  a  piece  of  wood  at  one  Hide  Ind.  141.  49  Am.  Rep.  434. 

of  the  boat  and  some  brush  at  the  other,  A  .steam  ferry  company  is  liable  for 

and  the  hor«e  and  wagon  were  thrown  the  death  of  a  passenger,  who,  in   at- 

into  the  river  by  reason   of  the  wheel  tempting    to    leave    the    boat   at    night 

sinking  as  it  passed  over  the  brush,  such  after   he   had   reason  to  believe  it   had 

approach  was  defective  and  the  owner  landed,    fell    into   the   river   through    a 

was  liable.    Miles  v.  JameSy  1  M'C'ord  L.  space  about  2  feet  wide  between  the  pon- 

157.  toon   and   the   boat,   and  was  drowned, 

A  ferryman,  whose  duty  it  is  by  stat-  where  the  place  was  not  well   lighted, 

ute  to  cause  the  banks  of  a   river   or  and  no  gate  was  maintained  to  prevent 

creek  to  be  kept  in  good,  passable  order  passengers  from  prematurely  disembark - 

for  the   passage  of  passengers  and  ve-  ing,   nor  any  signal  given  as  to  when 

hides,  is  liable  for  damages  occasioned  it  was   safe  and   proper   to  go  ashore, 

by  an  accident  caused  by  the  breaking  of  Holmra  v.  Oregon  d  C.  R,  Co.  5  Fed.  523. 

a  wagon  as  the  result  of  a  sudden  pitch  The    court   says:      Defendant   was   a 

of  the   wheels   from    the  apron    of  the  common  carrier  of  passengers  for  hire, 

boat  on  some  rough  logs  laid  down  as  and  for  their  protection  was  subject  to 

a  track  or  road  from  the  boat  to  the  very  strict  responsibility.    Therefore,  it 

bank,   in   the  absence   of   proof  by   the  was  bound  to  provide  for  the  safety  of 

ferryman  of  want  of  care  on  the  part  the  deceased   while   upon   its  boat  and 

of  the  plaintiff  to  avoid  the  injury.  yUty  getting  on  shore,  so  far  as  was  practica- 

V.  HansoHj  5  Cal.  360,  63  Am.  Dec.  135.  hie  by  the  exercise  of  human  care  and 

'See  poaty  §  318.  foresight. 

*PoUc  v.  Coffin^  9  Cal.  56.  •  Where  a  loss  of  property,  placed  on 

*\ViUoughhy  v.  Horridge,  16  Eng.  L.  A  a  ferryboat  to  be  carried,  results  from 

£q.  Rep.  437;   WUloughhy  v.  Horridge,  the  sinking  of  the  boat,  owing  to  a  dc- 

12  C.  B.  742,  22  L.  J.  C.  F.  N.  S.  90,  17  fective   chain   which   fastened   the  boat 

Jur.  323.  to  the  bank   of  the  stream,  the  ferry- 

A   ferryman  is  not  liable  for  injury  man   is  liable.     And   it  seems  that  he 

occurring  to  one   horse  of  a  team   at-  is   liable   in   such   a   case  although   the 

tached  to  a  vehicle  and  in  charge  of  the  break  in  the  chain  was  due  to  an  in- 

driver,   caused  by   its  becoming  fright-  ternal  defect  which  was  undiscoverable 

ene<l  when  being  driven  from  the  ferry-  by  the  closest  inspection.     Albright  v. 

boat  and  crowding  the  other  horse  off  Penn^  14  Tex.  290. 

the  l)oat  and  thrusting  its  own  leg  into  The   keeper  of  a   ferry   is   liable   for 

the  opening  between  the  boat  and  the  the  drowning  of  a  slave   and  a  mule, 

apron  from  the  outside,  thereby  break-  where  the  accident  was  due  to  the  boat 

ing  the  leg,  In  the  absence  of  any  find-  being  forced  from  the  shore  on  account 

ing  that  the  opening  was  caused  by  any  of    the    insuMciency    of    the    fastening, 

defect   in  the  construction  of  the  boat  while  the  slave  was  attempting  to  drive 

or  tlie  negligence  of  the   ferryman,   or  a  wagon  and  team  upon  it.    Richards  v. 

that  he  had  failed  to  provide  reasonably  Fuqtw,  28  Miss.  792,  64  Am.  Dec.  121. 

safe  and  convenient  means  for  depart-  'Walker  v.  Jacl^on^   10  Meea.  &  W. 

ure  from  the  boat,  or   to  manage  the  101,  12  L.  J.  Exch.  N.  S.  165. 
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are  operating,  it  must,  in  the  first  instance,  be  shown  that  defendant 
has  authority  to  carry  on  such  business.  The  carrying  on  of  a  ferry 
is  no  part  of  the  duty  of  this  class  of  corporations,  and  the  power  to 
do  80  must  be  expressly  conferred  by  the  legislature  authorizing  it  to 
be  done.  If  no  authority  has  been  received,  there  is  no  liability  for 
acts  done  in  attempting  to  perform  the  duties;^  and  if  authority  has 
been  conferred  by  statute,  and  a  liability  imposed  for  injuries  caused, 
plaintiff  must  bring  himself  directly  within  the  terms  of  the  statute 
to  be  enabled  to  recover.^ 

817i  Bespondeat  superior.—  If  the  owner  of  the  ferry  leases  it  and 
places  the  lessee  in  possession,  relinquishing  all  control  over  it  on  his 
party  he  is  not  liable  for  injuries  caused  by  the  negligence  of  the  les- 
see.^ Even  though  the  lease  is  not  permitted  by  law,  the  lessor  can- 
not be  held  liable  for  injuries,  since  the  right  to  make  the  lease  cannot 
be  called  in  question  in  that  form  of  action.'  The  same  rule  applies 
in  favor  of  a  married  woman  whose  husband  is  operating  the  ferry, 
and  also  of  her  minor  children.^  The  question  whether  or  not  a  per- 
son will  be  liable  for  the  acts  of  his  copartner  depends  upon  whether 
or  not  they  were  within  the  scope  of  the  business  which  the  firm  was 
transacting.^  To  enable  the  owner  to  escape  liability,  however,  he 
must  have  no  control  over  tlie  business.*^ 


Kfooper  ▼.  AthcM,  53  6a.  038:  Hog- 
gard  ▼.  Monroe j  51  La.  Ann.  683,  44  L. 
R.  A.  477.  26  So.  349. 

Itecoveiy  cannot  be  had  against  a 
countj  for  the  death  of  the  husband  of 
plaintiff  by  drowning  in  consequence  of 
the  faulty  and  negligent  oon8tructi<m 
of  its  ferryboat  and  the  careless  and 
n^ligent  conduct  of  its  ferryman,  un- 
der statutory  provisions  giving  counties 
the  right  to  erect  and  maintain  ferries 
and  making  them  liable  as  individuals 
owning  them  if  toll  is  charged,  where 
there  is  no  allegation  that  toll  was 
charged  at  the  ferry.  Arline  v.  Laurens 
County,  11  Ga.  249,  2  S.  E.  833. 

A  county  is  not  liable  for  injuries 
resulting  from  the  operation  by  its  com- 
missioners of  a  defective  flatboat  con- 
necting a  highway  across  a  stream,  un- 
der a  statute  making  the  county  liable 
for  injuries  inflicted  through  a  defect 
in  the  repair  of  a  highway  or  bridge. 
Chick  V.  Newberry  d  Union  Counties,  27 
8.  C.  419,  3  8.  E.  787. 

*  Henry  v.  Voltz,  1  Tex.  App.  Civ.  Cas. 
(White  A  W.)  I  775,  p.  426;  Felton  v. 
DeaU,  22  Vt.  170,  54  Am.  Dec.  61: 
Botcyer  v.  Andereon,  2  I^igh,  550 ;  Ladd 
▼.  Chotard,  1  Minor  rAla.)  366;  Biggs 
w.  Fmrreil,  34  N.  C.  (12  Ired.  L.)   1. 


^Blackwell  v.  Wiewoll,  24  Barb.  355; 
Claypool  V.  McAllister,  20  lU.  504. 

'Henry  v.  Voltz,  1  Tex.  App.  Civ.  Cas. 
(White*  W.)  S  775,  p.  426. 

*  Where  the  question  as  to  whether 
or  not  one  partner  of  a  ferry  across 
a  stream  in  attempting  to  swim  cattle 
across  the  river  while  the  water  was  so 
low  that  the  boat  was  not  running  waa 
within  the  scope  of  his  authority  as  & 
partner,  and  his  act  binding  as  such  upon 
both,  depends  solely  upon  the  construc- 
tion to  be  given  to  the  written  contract 
between  the  parties,  it  is  the  duty  of  the 
court  to  construe  the  contract,  and  is 
not  a  question  of  fact  to  be  left  to  the 
jury.  Einstman  v.  Black,  14  III.  App. 
381. 

*One  operating  a  ferry  under  an 
agreement  to  share  the  proceeds,  and 
giving  him  the  entire  control  and  man- 
agement thereof,  is  not  a  lessee  so  as 
to  relieve  the  owner  from  liability  for 
the  penalty  which  one  detained  thereat 
is  entitled  to  recover  from  the  owner 
of  a  public  ferry,  under  Ala.  act  De- 
cember 28,  1820,  providing  a  penalty 
for  the  detention  of  anyone  at  any  pub- 
lic ferry  by  reason  of  there  not  being 
good  and  sufficient  boats  or  other  prop- 
er  craft   and   hands,   or  by  neglect  of 


Digitized  by  VjOOQIC 


^268  RIGHTS  BETWEEN  PUBLIC  AND  INDIVIDUAL.  [§  317« 

817c.  Bemedy ;  damages.-—  When  a  ferry  keeper  is  required  to  give 
a  bond  to  secure  the  performance  of  his  duties,  injuries  caused  by  neg- 
ligence in  the  keeping  and  management  of  the  ferry  are  within  the 
condition  of  the  bond,  and  suit  may  be  brought  thereon.^  But  the  ac- 
tion on  the  bond  is  cumulative  merely,  and  an  action  may  be  main- 
tained against  tlie  ferry  keeper  individually  for  the  injuries  caused.- 
In  Alabama  an  action  on  a  ferry  bond  cannot  be  brought  in  the  nanu2 
of  the  party  injured,  but  should  be  brought  in  the  name  of  the  judge 
to  whom  it  is  given,  or  his  successor,  for  the  use  of  the  party  injured, 
rts  it  is  not  a  bond  of  an  officer  or  a  bond  given  in  an  official  capacity 
•within  a  statute  authorizing  suits  on  such  bonds  in  the  name  of  the 
party  injured.^  The  damages  for  property  lost  are  its  actual  value 
together  with  actual  expense  and  loss  of  time  caused  by  detention  on 
siccount  of  the  accident* 

f  318.  Extinguighmcnt  of  ferry  franchise  by  abandonment.— A  ferry 
franchise  may  be  lost  by  abandonment,^  as  may  be  the  right  of  a  ri- 
parian owner  to  receive  it*     The  erection  of  a  bridge  on  the  site  of  a 

duty,   where   he   has   no   right   of   pos-  contained   in    the   bond   for    failure   to 

s(>sMinn   to  the  exclusion   of  the  owner  hare  more  than  one  boat  except  upon 

h(>eaiise  of  there  being  no  definite  period  the   same   proof.    Botts   v.   Bfidgea,   4 

of    Lime    fixed    during  which    he   is   to  Port.    (Ala.)   274. 

exclusively  enjoy  the  ferry.     Taylor  v.  ^Wells  v.  Steele,  31  Ark.  219. 

Rushing,  2  Stew.    <Ala.)    160.  *i7arm  y.  P2cm^  31  Ala.  639. 

The  owner  of  land  on  which  a  ferry  *Evans  v.  Rudy,  34  Ark.  383. 

Is  located  is  bound  to  prevent  the  usage  ^Brearly  v.  If  orris,  23  Ark.  514;  Hart- 

4 hereof  as  a   public  ferry  by  a  tenant  ford  Bridge  Co.  v.   East   Hartford,    16 

'  of   the   land,  or  to  show  that   he   has  Conn.  149,  Reaflfirroed  in  17  Conn.  79. 

Mlone  all  in  his  power  to  prevent  such  A  ferry  franchise  must  be  held  to  be 

nmage,  in  order  to  relieve  himself  from  abandoned  after  forty  years'  omission  to 

-liability  for  the  death  of  a  horse  pre-  furnish- the  public  with  the  service  due 

fipitated  into  the  river  by  the  moving  from  the  owner.     Smith  v.  Harkins,  38 

of   the  ferry  away   from   the   bank  be-  N.  C.  (3  Ired.  Eq.)  613,  44  Am.  Dec.  83. 

cause  of  the  in«»cure  fastenincr  thereof.  The  right  to  run  a  ferry  established 

due  to  the  negligence  of  such  tenant,  and  for  many  years  maintained  when 

tinder  a  statutory  provision  making  the  the  legislature  passed  an  act  establish- 

pro[)rietor8  of  ferries  liable  for  damages  ing  it  and  authorizing  such  tolls  as  the 

I'csulting  from  neglect,  carelessness,  or  freeholders  might  prescribe  is  not  lost, 

bad  conduct.    Printup  v.  Patton^  91  Ga.  or  to  be  deemed  abandoned,  merely  be- 

422,  IS  S.  E.  311.  cause  no  application  was  ever  made  to 

'Bolts  V.  Bridges,  4  Port.   (Ala.)   274.  the  freeholders  to  fix  the  rates  of  tolls. 

The  condition  put  in  the  bond  of  the  Columbia  d  D,  Bridge  Co,  v.  Geisse,  34 

owner  of  a  public  ferry  tliat  good  and  N.  J.  L.  268. 

sufficient  "boats"  shairbe  provided  and  The   forfeiture   of  a   ferry   franchise, 

kept  is  in  lejral  effect  the  same  as  the  by  reason  of  unreasonable  delay  in  put- 

c'ondition    which    the    statute    requires  ting  the  same  in  use,  will  not  be  ex- 

sucli  bond  to  contain,  that  a  good  and  cused  by  the  death  of  the  grantee  soon 

suflicient  "boat  or  boats"  shall  be  pro-  after  the  grant  and  the  disability  of  his 

vided  and  kept,  as  the  latter  condition  heir,   where   no   exception    in    favor   of 

would  be  broken  by  not  keeping  more  such  disability  is  contained  in  the  grant, 

than    one    boat   if   it   could   be   proved  Clarke  v.  Calloway,  Sneed   (Ky.)   46,  2 

that    the    injury    complained    of    could  Am.  Dec.  706. 

have  been  avoided  thereby,  and  no  re-  '  E(iuity  cannot  aid  the  founder  of  a 

covery  could  be  had  upon  the  condition  town  who  reserves  the  ferry  rights  in 
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forrv  will  extinguish  the  rights  of  the  ferry  as  such.'  T-^ng  delay  in 
providing  accommodations  for  ferrying  wagons  is  not  evidence  of  bad 
faith  on  the  part  of  one  having  a  ferry  franchise,  if  they  were  pro- 
vided as  soon  as  traffic  justified,  suitable  accommodations  for  passen- 
gers having  been  provided  from  the  first. ^  The  ferry  company  is  not 
<*hargeable  with  nomiser  because  no  ferrying  is  done  when  the  stream 
is  frozen  over.*'*  Equity  will  not  oust  the  owners  of  a  ferry  franchise 
from  its  exercise  when  the  conditions  of  its  grant  were  violated  by  its 
nonuser  during  a  time*  which  expired  five  years  before  the  bringing 
of  the  quo  warranto.  The  delay  would  of  itself  be  a  reason  for  at 
least  hesitiiting  to  interfere  with  the  franchise.**  Abandonment  of 
the  operation  of  a  ferry  does  not  extinguish  the  other  rights  of  gran- 
tees of  the  us(»  of  streets  for  wharves  and  landings  and  to  collect  and 
receive  the  incx)me  therefrom,  where  they  did  not  surrender  posses- 
sion, and  the  right  abandoned  by  tliem  they  were  not,  by  the  grant, 
required  to  exercise.^  The  purchaser  of  a  ferry,  the  right  to  use 
which  has  been  lost  by  nonuvser,  acquires  no  right  to  its  use.**     A  for- 


his  deeds,  to  establish  them  against 
jpranteeM  of  the  town  after  he  has  per- 
mitted the  grantees  to  expend  money  in 
establishing  the  ferry,  and  enjoy  the 
rights  for  a  period  of  nearly  forty 
years.  Bowman  v.  Wathcn,  1  How.  189, 
U  L.  ed.  07;  Bowman  v.  Wathen,  2  Mc- 
I.ean,  .376,  Fed.  Cas.  No.  1,740. 

^Charles  River  Bridge  v.  Warren 
nridgc,  11  Pet.  420,  9  I^  ed.  77.3. 

The  owner  of  a  ferry  f ranch  ine,  who 
voluntarily  surrenders  the  same  upon 
the  enactment  and  acceptance  of  a  char- 
ter for  the  maintenance  of  a  toll  bridge 
and  the  construction  thereof,  and  who 
subsequently  becomes  sole  owner  of  such 
bridge  charter,  cannot  claim  any  priv- 
ilegeH,  benefits,  or  powers  beyond  such 
charter,  which  gives  no  exclusive  right, 
by  virtue  of  his  former  ownership  of 
the  ferry  right,  as  against  the  construct- 
om  of  another  bridge  interfering  with 
the  profitableness  of  his  toll  bridge. 
Janesville  Bridge  Co.  v.  Sioughton,  1 
Pinney   (Wis.)  667. 

The  right  of  a  toi^'u  to  operate  a  fer- 
ry under  a  grant  permitting  the  exercise 
of  such  privilege  during  the  pleasure 
of  the  legislature  is  revoked  upon  the 
aca'ptance,  by  commissioners  appointed 
for  that  purpose,  of  a  bridge  constructed 
under  a  charter  providing  that  when- 
ever the  bridge  company  shall  have  re- 
paired its  bridge  and  raised  the  cause- 
way, to  the  acceptance  of  the  commis- 
sioners,   the    ferries    established   across 


the  river  shall  be  discontinued.  Hart- 
ford Bridge  Co.  v.  Kast  Hartford,  16 
Conn.   149,  ReafBrmed  in   17  Conn.  79. 

'Douglass's  Appeal.  118  Pa.  65.  12  Atl. 
8.34. 

^Bridgetcater  Ferry  Co.  v.  Sharon 
Bridge  Co.  146  Pa.  404,  22  Atl.  10.39. 

The  failure  which  will  warrant  the 
.  forfeiture  of  a  ferry  franchise  made  ex- 
clusive so  long  as  the  grantee  affords 
facilities  for  crossing  the  stream  must 
be  a  persistent  and  general  course  of 
conduct,  and  not  be  limited  to  special 
days  or  acts.  Com.  ex  rel.  Hensel  v. 
Sturtevant,  182  Pa.  323,  37  Atl.  916. 

•Cow.  V.  Hulings,  129  Pa.  317,  18  Atl. 
138. 

''Cinrinnnli  v.  Covington  d  C.  Bridge 
Co.  20  Ohio  C.  C.  390.' 

Hut  all  rights  under  a  franchise  for 
the  operation  of  a  ferry  and  construc- 
tion of  wharves  in  connection  there- 
with, including  the  right  to  the  use  and 
occupation  of  land  for  that  purpose,  ex- 
tending from  the  line  of  high  tide  to 
a  point  below  low  tide,  arc  lost  under  a 
statute  declaring  that  all  rights  granted 
shall  become  forfeited  to  the  state  on 
failure  to  commence  and  complete  the 
wharves  and  establish  the  ferry  within 
a  specified  time,  on  failure  to  comply 
with  the  terms  thereof,  no  action  boing 
necessary  to  enforce  the  same.  Upham 
V.  Hosking,  62  Gal.  2.50. 

*Jeffer8onmlle  v.  The  John  Shallcross, 
35  Ind.  19. 
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feiture  eamiot  be  claimed  because,  for  public  convenience,  the  route 
was  established  a  shoit  distance  higher  up  the  stream  than  the  point 
designated  in  the  grant'  The  licensee  cannot  relieve  himself  from 
his  obligations  by  ceasing  to  perform  them  against  the  will  of  the 
state  J"  Forfeiture  of  the  franchise  must  be  duly  declared  by  the 
court,  and  a  franchise  cannot  be  treated  as  a  nullity  until  it  has  been 
declared  forfeited." 

319.  Other  means  of  eztinguuhment. — The  right  of  the  ierry 
keeper  may  be  extinguished  by  the  exercise  of  the  power  of  eminent 
domain,^  and  may  be  canceled  for  failure  to  comply  with  its  terms.^ 
Unless  the  grant  is  exclusive  the  state  may  resume  possession  of  the 
ferry  at  its  pleasure.^  But  acting  upon  authority  conferred  to  estab- 
lish a  ferry  may  confer  vested  rights  which  cannot  be  taken  away 
without  the  making  of  compensation."*  And  if  the  grant  constitutes 
a  perpetual  contract  the  state  has  no  power  to  resume  possession  of  the 
franchise,*^  If,  however,  the  right  to  alter  the  charter  has  been  re- 
served by  the  legislature,  it  may,  at  pleasure,  resume  possession  of  it 

^Davis  ▼.  Police  Jury,  1  La.  Ann.  288.  lease  to  another.    Reg.  v.  Da^empmrt,  16 

'•Mere  failure  on  the  part  of  the  stale  U.  C.  Q.  B.  411. 

for  twenty  years  to  take  steps  to  com-  An   act  of   legislature  requiring  the 

pel  a  railroad  company  to  comply  with  school  commissioners  to  sell  oertain  lots 

its  duty  to  operate  a   ferry  does   not  belonging  to  school  trustees  of  a  town- 

show  such  acquiescence  on  the  part  of  ship,  from   which  the  trustees  had  es- 

the  state   in   the   abandonment   of   the  tablished,  under  a  r^^larly  authorized 

ferry  as  to  prevent  the  legislature  from  license,  a  ferry  across  a  river  on  which 

requiring    its    operation.     Brownell    v.  the   lots   bordered   and   providing   that 

Old  Colony  R,  Co.  164  Mass.  29,  29  L.  the  purchaser  thereof  at  public  auction 

R.  A.  169,  49  Am.  St.  Rep.  442,  41  N.  £.  might  forever  have  the  ferry  privileges 

107.  pertaining  thereto,  provided  he  should 

^^Chreer   ▼.    Haugabook,   47    Ga.    282;  within  a  stated  time  build  a  high^'ay 

Cotton  ▼.  Houston,  4  T.  B.  Mon.  288;  leading    through    bottom    land    to    and 

MaysviJle  ▼.  Boon,  2  J.  J.  Marsh.  224.  from  the  ferry,  above  high-water  mark. 

^harlc8    River    Bridge    v.     Warren  is   not    unconstitutional    and   void,    al- 

Bridge,  7  Pick,  344;    Leake   County   v.  though   its  effect  was  to  deprive  such 

MeFadden,  57  Miss.  618 ;  Crosby  v.  Han-  trustees   of   their   ferry   franchise,   and 

over,  36  N.  H.  404.  for  which  they  received  no  compensa- 

*Phillip8  V.  Bloomington,  1  G.  Greene,  tion  at  the  sale  because  of  the  condition 

498.  imposed   for   its   continuance,   although 

A  municipal  corporation  which  has  it  is  not  claimed  that  they  did  not  re- 
leased a  ferry  to  a  railroad  company  ceive  full  value  for  the  lots  independent 
eannot  forfeit  the  franchise  because  the  of  the  ferry  franchises.  Ferry  fran- 
railroad  carries  passengers  across  the  chises  are  not  an  incident  to  the  owner- 
ferry  and  some  distance  along  its  road  ship  of  land,  and,  when  granted,  as  in 
for  the  same  fare  that  it  charges  for  this  case,  to  a  public  corporation,  may 
merely  crossing  the  ferry.  Staten  Island  be  revoked  by  the  legislature  at  pleas- 
Rapid  Transit  R.  Co.  v.  A'cm?  York,  119  ure,  so  long  as  such  revocation  does  not 
N.  Y.  96,  23  N.  E.  175.  devest  their   property  of  the  uses  and 

^East  Hartford  v.  Hartford  Bridge  Co.  objects  for  which  it  was  given  or  pur- 

10  How.  511,  13  L.  ed.  518:  Robinson  v.  chased.     Trustees  of  Schools  v.  TatmOHy 

ijamb,  126  N.  C.  492,  36  S.  E.  29.  13  111.  27. 

A   lease  of  a   ferry  privilege   during  *  Benson  v.  New  York,  10  Barb.  223. 

pleasure  of  the  Crown  is  revoked  by  a  ^McRoherts   v.    W'ashburne,   10  Minn^ 

hubH€K.jiient  s:rant  of  a  precisely  similar  23.  Gil.  8. 
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or  of  a  portion  of  it*  A  ferry  franchise  which  imposw  no  obliga- 
tions on  the  grantee  to  accept  or  retain  the  franchise,  or  to  conduct  the 
ferry,  which  does  not  expressly  provide  that  it  shall  have  the  force  of 
a  contract^  and  which  requires  no  large  expenditure,  does  not  amount 
to  a  contract  so  that  it  may  not  be  repealed  by  the  legislature  before 
the  expiration  of  its  term.''  The  exclusive  rights  of  the  ferryman 
will  be  protected  by  a  court  of  equity  so  far  as  they  go.*  Statutory 
provisions  for  the  forfeiture  of  ferry  franchises  should  be  strictly 
complied  with;®  and  tbe  record  must  show  that  the  requirements  w^ere 
complied  with.^^  The  forfeiture  must  be  declared  by  an  appropri- 
ate judicial  proceeding  after  notice  to  the  owner.^^  It  must  be  de- 
clared in  a  direct  proceeding  and  cannot  be  done  in  an  action  of  tort, 
where  it  is  incidentally  sought  to  be  shown  that  the  ferry  was  ope- 
rated without  legal  authority.*'  An  act  of  legislature  revoking  the 
exclusive  ferry  franchise  previously  granted  a  certain  ferry,  and  au- 
thorizing the  counties  concerned  to  establish  ferries  within  the  des- 
ignated distance  on  that  river  the  same  as  though  the  exclusive  right 
had  never  been  granted,  is  a  special  act,  and  therefore  within  the 
oonstittltiomil  provision  prohibiting  the  legislature  from  chartering 
or  licensing  ferries  or  toll  bridges  by  local  or  special  laws,**     Where 


•Perrin  v.  Oliver,  1  Minn.  202,  Oil. 
176. 

'Chapin  v.  Cruae^i,  31  WIb.  209;  Bul- 
l,ran  V.  Ijafauette  County,  68  Miss.  790. 

*An  injunction  will  be  granted,  at  the 
instance  of  the  owner  of  a  ferry  charter, 
to  restrain  the  laving  out  of  a  highway 
through  his  preniises  which  will  inter- 
fere with  his  ferry  privileges  and  also 
with  the  use  of  sudi  premises  as  a  wood 
and  lumber  yard  in  connection  with  a 
wharf  built  by  him  for  the  purpose  of 
Hupplying  boats,  contrary  to  a  statute 
pronibiting  the  laying  out  of  a  public 
or  private  road  through  fixtures  or  erec- 
tions used  for  the  purposes  of  trade, 
without  the  owner's  consent.  Flanders 
V.  Wood,  24  Wis.  572. 

*Brovm  v.  Givens,  I  Dana,  259. 

An  order  granting  a  ferry  franchise 
across  the  Ohio  river  will  not  be  set 
aside  as  being  in  violation  of  the  pro- 
visions of  the  law  prohibiting  (except 
in  certain  cases)  the  establishment  on 
(he  Ohio  river  of  a  ferry  within  less 
than  1  mile  above  or  below  any  other 
ferry  previously  established,  unless  it 
is  established  by  competent  evidence 
that  such  proposed  ferry  is  within  the 
pr<Mbited  distance  of  another  pre- 
viously established.  Waits  v.  Horaley, 
3   Bibb,  374. 


*^iiartin  v.  MoKinney,  Sneed  (Ky.) 
321. 

"iJrotm  V.  Oiven,  4  J.  J.  Marsh.  28; 
Combs  V.  Rewell,  22  Ky.  L.  Rep.  1026, 
59  S.  W.  526. 

A  ferry  franchise  cannot  be  revoked 
on  the  ground  that  the  original  grantee 
has  left  the  state  without  renewing  his 
bond  as  required  by  law,  without  per- 
sonal notice  to  him  to  renew  his  bond, 
where  the  former  statute  permitting  re- 
vocation of  a  ferry  license  without  no- 
tice for  failure  to  renew  the  bond  as 
required  by  law  has  been  superseded  by 
a  statute  expressly  requiring  ten  days' 
notice.     Oarreti  v.  Rxoketts,  9  Ala.  529. 

But  where  the  l^slature  grants  a 
ferry  franchise,  and  in  the  same  act  im- 
poses on  the  grantee  certain  duties,  and 
reserves  the  power  to  repeal  the  act  in 
case  the  grantee  fails  to  perform  those 
duties,  it  may,  in  case  he  does  so  fail, 
repeal  the  act  without  a  previous  ju- 
dicial determination  that  he  had  so 
failed.  Whether  he  had  failed  so  that 
the  repeal  was  effectual  is  a  question 
for  the  courts.  Myriok  v.  Brawley,  33 
Minn.  377,  23  N.  W.  549. 

^Billings  v.  Breinig,  45  Mich.  65,  7 
N.  W.  722. 

"Frve  ▼.  Partridge,  82  111.  267 
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a  turnpike  company  is  incorporated  under  a  general  incorporation 
act,  and  a  right  to  maintain  a  ferry  is  granted  merely  as  an  incident 
to  the  turnpike  in  order  to  facilitate  travel  thereon,  the  forfeiture  of 
the  turnpike  franchise  carries  with  it  the  privilege  of  maintaining  the 
ferry.** 

'*DarveU  v.  &  Ue,  48  Ark.  321,  3  & 
SV.  3«i5. 
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t>20.  Construction  of  bridges  a  sovereign  power. 
32L  Power  and  duty  of  counties. 

322.  Power  and  duty  of  municipal  corporation. 

323.  Right  and  duty  of  individual. 

324.  Defective  bridges. 

325.  Bridge  aa  property. 

325a.  Taxation  of  bridge. 

326.  Interference  with  rights  of  shore  owner. 

327.  Interference  with  navigation  rights. 

327a.  Implied  grants  of  power. 

328.  No  right  to  obstruct  navigation  will  be  implied. 

329.  Liability  for  injuries  caused  by  construction  operations. 

330.  The  placing  of  piers. 

331.  The  construction  and  operation  of  draws. 

332.  Repairs. 

333.  Liability  for  injury  to  vessel. 
:\:i4.  Liability  for  injury  to  bridge. 

335.  Power  to  license  toll  bridge. 

336.  Toll  cannot  be  exacted  without  franchise. 

337.  Toll-bridge  franchise  strictly  construed. 

338.  Location. 

339.  Rights  and  duties  beyond  the  building  of  the  bridge. 

340.  Compensation  for  injuries  inflicted. 

341.  Rights  of  riparian  owner. 

342.  Right  to  use  toll  bridge. 

.343.  Owner  must  maintain  and  repair  bridge. 

344.  Right  to  take  tolls. 

345.  Right  of  legislature  to  interfere  with  tolls. 

345a.  Power  to  authorize  competition. 

346.  What  is  unlawful  competition? 

347.  Enforcement  of  toll. 

348.  Protection  of  bridge  from  injury. 

349.  Transfer  and  termination  of  franchise. 
360.  Fords. 

351.  Sea  walls. 

352.  Duty  to  construct  and  nuiintain  artificial  walls. 

352a.  Duty  of  individual. 

353.  Levee  as  public  improvement. 

354.  Location  of. 

355.  Exercise  of  eminent  domain  to  acquire  right  of  way. 
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336.  Cknnpeiisation  must  be  made  for  land  taken. 

357.  Compensation  for  injuries  done. 

338.  Construction  of  levee. 

359.  Interference  with  levee. 

360.  Levee  districts. 

361.  Bonds  and  warrants. 

362.  Right  to  levy  tax  for  construction  of  levee. 

363.  Upon  what  land  may  tax  be  laid. 

363a.  Area  assessments. 

364.  Who  may  levy. 

365.  Procedure. 

366.  Enforcement  of  tax. 

367.  Other  public  improvements. 

320.  Constrnction  of  bridge  a  sovereign  power. — The  oonstruction 
and  maintenance  of  highways  are  duties  resting  upon  the  sovereign, 
and  the  power  to  perform  the  acts  necessary  to  effect  that  purpose 
inheres  in  him  as  one  of  the  royal  prerogatives.  It  is  necessary  to 
the  efficiency  of  a  highway  that  it  shall  not  be  obstructed  by  rivers 
and  streams  which  cross  its  course,  and,  therefore,  the  power  to  con- 
struct highways  necessarily  includes  the  power  to  provide  means  for 
crossing  such  streams.  A  bridge  is  a  structure  thrown  across  a  water 
c/jurse  for  the  purpose  of  furnishing  a  passage  over  the  stream  to 
travelers  on  the  highway.^  It  may  be  erected  on  piers  so  as  to  be 
clear  of  the  water,  or  it  may  rest  upon  boats  or  pontoons  which  are 
theniiielvcs  supported  by  the  water.  The  characteristics  of  a  bridge 
apply  in  either  case,  and  the  rules  of  law  governing  the  oonstruction 
and  maintenance  of  bridges  apply  to  either  class.  The  power  to  pro- 
vide such  Nieans,  and,  if  necessary,  to  build  bridges  for  that  purpose, 
inheres,  as  an  attribute  of  sovereignty,  in  the  law-making  power  of 
the  state.^  To  enable  the  state  to  construct  necessary  bridges,  it  may 
exercise  its  powers  of  eminent  domain  ^  and  taxation.*     It  is  for  the 

*  Not  every  structure  thrown  across  a  company  to  construct  a  bridge  over  a 
water  course  constitutes  a  bridge.,  al-  river  at  a  given  point  on  such  land,  be- 
though  there  must  be  a  water  course  ing  a  determination  that  the  bridge  is 
for  the  structure  to  be  a  bridge.  Rex  v.  for  a  public  use,  is  not  unconstitutional 
Whitneyy  3  Ad.  ft  £1.  69,  4  Nev.  &  M.  as  an  impairment  of  the  obligation  of 
594,  7  Car.  ft  P.  208,  4  L.  J.  Mag.  Cas.  the  contract.  Young  v.  McKemsie,  3  Ga. 
N.  S.  S6.  31. 

■KirktDOod  v.  Newbury ,  122  N.  Y.  571,  *An  injunction  will  not  be  granted  in 

26  N.  E.  10 ;  Catawba  Toll-Bridge  Co,  v.  a  suit  in  equity  by  taxpayers  to  restrain 

Flowers,  110  N.  C.  381,  14  S.  E.  918.  the  collection  of  a  tax  for  bridge  pur- 

'Young  v.  Uarrisorif  6  Ga.  130.  poses,  in   the  absence  of  an  allegation 

As  it  is  no  part  of  the  contract  be-  in  the  bill  that  the  tax  levied  exceeds 

tween   the   state  and   its  grantees,   or  the  cost  of  the  bridge  built  or  contract- 

those   claiming   under   them,    that   the  ed  for,  as  it  will  not  be  presumed  that 

land  granted  shall  not  be  taken  for  a  there  was  an  abuse  of  the  power  granted 

public  use  upon  just  compensation,  an  the  inferior  courts  by  the  act  of  1799 

act  of  the   legislature   incorporating  a  to  levy  taxes  to  pay  for  public  bridges^ 
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legislature  alone  to  say  what  kind  of  bridge  is  best  suited  to  the  needs 
of  the  public,  and  what  shall  be  the  description  of  the  draws;  so  that 
it  is  not  a  diversion  of  a  fund  provided  for  the  repair  of  bridges,  aris- 
ing from  taxation  of  certain  inhabitants,  to  use  it  in  widening  the 
draws.'  The  cost  of  the  bridge  may  be  assumed  by  the  state  as  a 
public  improvement,  or  it  may  be  imposed  upon  the  municipal  sub- 
division which  is  most  interested  in  the  improvement®  But  the 
power  to  impose  the  cost  of  bridges  upon  local  communities  is  subject 
to  abuse,  and  this  abuse  has  been  sufficient  in  former  times  to  cause 
the  people  to  make  fonnal  complaint  of  it  One  of  the  provisions  of 
Magna  Charta  is  that  '^no  town  or  freeman  shall  be  destrained  to 
make  bridges  but  such  as  of  old  time  and  of  right  have  accustomed  to 
make  them  in  the  time  of  King  Henry,  our  grandfather.'^  Like  all 
other  improvementv<,  there  are  some  cases  where  the  improvement  will 
be  80  clearly  for  the  benefit  of  the  local  community  that  no  one  can 
question  the  right  of  the  legislature  toimpose  the  cost  upon  such  com- 
munity.* There  are  other  cases  in  which  the  size  and  character  of 
the  improvement  are  such,  when  compared  to  the  purpose  for  which 
the  bridge  is  needed,  that  the  cost  of  the  bridge  should  become  a  gen- 
eral charge  upon  the  resources  of  the  state.  The  cost  should  not  be 
imposed  upon  the  local  community  when  it  is  not  the  chief  beneficiary 
of  the  improvement,  but  the  fixing  of  the  bounds  of  the  taxing  district 
is  a  matter  committed  to  the  legislature,  and  its  action  cannot  be  in- 
terfered with  by  the  courts.  It  has  been  held  that  a  statute  requiring 
the  state  to  build  a  bridge  "over  navigable  rivers"  refers  only  to  the 
great  or  principal  rivers,  such  as  are  navigable  by  large  vessels,  or  as 
are  declared  to  be  navigable  by  the  legislature,  and  does  not  include 
those  which  are  merely  floatable.®  That  question  would  depend,  of 
course,  upon  the  language  of  the  statute  and  the  custom  of  the  state. 
As  has  been  seen,*^  the  term  "navigable"  in  law  includes  every  stream 
which  is  in  fact  navigable ;  and,  unless  there  is  something  in  the  lan- 
guage of  the  statute  or  the  custom  of  the  state  to  the  contrary,  a  stat- 
ute making  it  the  duty  of  the  state  to  build  the  bridges  over  navigable 
streams  would  include  all  streams  in  fact  navigable.     The  sovereign 

to  which  there  is  no  limit  other  than  j^reater  in  degree  than  the  rest  of  the 

the  cost  of  erection.    Tucker  v.  Inferior  community  according  to  their  local  po- 

Court  Justices,  34  6a.  370.  sition.   and  may,  therefore,  on  general 

*Dow  T.  Wakefield,  103  Mass.  267.  principles  of  justice,  be  required  to  con- 

*Ouilder   v.    Dayton,    22    Minn.    .366;  tribute  a  larger  share  for  its  erection 

Guilder  ▼•    Otsego,   20   Minn.   74,    Gil.  and    support.     Norunch   v.    Hampshire 

50.  County,  13  Pick.  60. 

^Chap.  10.  *Tunkhannock  Bridge,  26  Pa.  Co.  Ct. 

•The  people  of  the  town  and  county  625. 

where  a  bridge  is  situated  have  an  in-  *^  |  23,  ante, 
Cerest  in  it  and  derive  a  benefit  from  it 
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may  delegate  its  power  to  regulate  the  construction  of  the  bridges  to 
such  inferior  officials  or  municipal  subdivisions  as  it  chooses.  ^^ 

321.  Power  and  duty  of  coimties. —  As  stated  in  the  preceding  sec- 
lion,  the  legislature  may  impose  upon  counties  the  duty  of  building 
bridges^  and  may  delegate  to  them  the  necessary  attributes  of  sover- 
eignty to  enable  them  to  perform  the  obligations  so  imposed.  The 
county  may  be  required  to  pay  for  a  bridge  which  extends  beyond  its^ 
limits,*  or  to  pay  for  bridges  built  by  other  authorities.*  If  the  stat- 
ute provides  that  the  county  may  maintain  a  bridge,  the  word  "may*' 
will  be  construed  "must**  if  the  public  welfare  demands  such  construc- 
tion.' The  county  may  be  given  authority  over  the  bridges,  whether 
they  are  within  tlie  boundaries  of  a  municipal  corporation  or  not.^ 
Under,  statutes  providing  that  bridges  on  county  lines  shall  be  built  at 
the  equal  expense  of  adjoining  counties,  which  do  not  provide  means 
for  compelling  a  nonconsenting  county  to  join  in  the  woA,  it  cannot 
be  compelled  to  do  so.'     The  funds  for  the  construction  of  the  bridge 


"It  is  within  the  power  of  Congress 
to  devolve  upon  the  Secretary  of  War 
the  power  to  approve  the  plans  for  a 
bridge  authorized  by  it,  and  such  ap- 
proval need  not  be  made  imder  the  hand 
of  the  Secretary  of  War,  but  he  may 
direct  notice  of  such  approval  to  be 
given  to  the  persons  interested.  Miller 
V.  New  York,  18  Blatchf.  212,  10  Fed. 
rA3;United  States  v.  MiUcaukee  d  St, 
P.  R.  Co,  6  Biss.  410,  Fed.  Cas.  No. 
15.778. 

'Washer  ▼.  BulHtt  County,  110  U.  S. 
558.  28  L.  ed.  249,  4  Sup.  Ct.  Rep.  249. 

*A  county  may  be  compelled  to  pay 
for  a  bridge  which  towns  within  its 
borders  contracted  for  without  author- 
ity. People  ex  reL  Conway  v.  Living^ 
8ton  County,  68  N.  Y.  114,  Reversing  6 
Hun.  672. 

The  provision  of  the  act  of  Congress 
requiring  the  assent  of  the  Secretary 
of  War  to  the  building  of  a  bridge  over 
tidal  water  does  not  justify  the  in- 
action of  county  authorities  under  a 
Mate  statute  rt»quiring  them  to  build 
Kiioh  a  bridge.  People  ex  rel.  Keene  v. 
Qurrtu^  County,  142  X.  Y.  271,  36  N.  E. 
1062. 

'"Phelps  v.  Bawlerf,  52  N.  Y.  23. 

In  Iowa  the  county  is  charged  with 
the  duty  of  building  the  larger  bridges, 
but  the  duty  of  building  bridges  over 
smaller  streams  throughout  the  county 
is  imposed  upon  the  rospeotive  road  dis- 
tricts. Taylor  v.  Dnvifi  County,  40  Iowa, 
295;  Hforeland  v.  ^itehell  County,  40 
Iowa,  394. 


*08lcalooaa  Steam-Fsngine  Works  ▼. 
PottaioattamU  County,  72  Iowa,  I34»  S3 
N.  W.  605. 

A  county  may,  by  virtue  of  the 
authority  "to  provide  for  the  erection 
of  all  bridges  which  may  be  necessar^- 
and  which  the  public  convenience  niay 
require  within  their  respective  counties. 
and  to  keep  them  in  repair,"  conferred 
upon  the  supervisors  by  Rev.  SUlU 
§  312,  subdiv.  18,  assist  a  municipal 
corporation  in  the  erection  of  a  free 
bridge  across  a  large  river  whl^  will 
be  used  by  citizens  of  the  county  gen- 
erally, although  the  city  eliarter  give* 
the  council  general  care,  supervision, 
and  control  of  all  bridges  within  the 
city,  when  the  bridge  tax  provided  for 
by  Rev.  SUt.  §  710,  is  levied  upon  all 
the  taxable  property  of  the  county  in- 
cluding that  within  the  city,  although 
the  voters  of  the  county  have  vot«d  to 
appropriate  a  part  of  another  fund  to 
the  erection  of  the  bridge.  Bell  v. 
Fouteh,  21  Iowa.  119;  Barrett  v. 
Brooks,  21  Iowa,  144. 

^Brown  v.  Meriick  County,  18  Neb. 
355,  25  N.  W.  356. 

Where  a  stream  Is  the  boundary  be- 
tween two  counties  the  laws  of  Ken- 
tucky do  not  authorise  one  county  to 
compel  the  other  county  to  take  step? 
or  provide  means  for  it49  share  of  the 
cost  of  erecting  a  bridge  aeroaa  auch 
stream  l>etween  the  two  counties,  but 
permit-s  Kuch  county  to  decide  upon  the 
expediency  of  such  erection;  and,  upon 
an  appeal  from  an  adverse  decision  by 
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must  be  obtained  in  the  .manner  pointed  out  by  statute  ;•  but,  in  case 
the  statute  is  silent  upon  that  subject,  and  tlie  county  has  authority 
to  uiake  the  improvement,  it  may  acquire  the  funds  in  any  legal  man- 
ner.'^ It  may  appropriate  coimty  funds  to  that  purpose,®  or  issue 
bonds  if  that  seems  the  best  method  of  acquiring  the  funds.^  But 
bonds  cannot  be  issued  unless  the  statute  authorizes  such  pro<*edure 
either  expressly  or  by  necessary  implication.^^  Conti*acts  necessary 
for  the  making  of  the  improvement  are  valid  and  enforceable;^^  and, 
if  the  county  is  given  authority  to  appropriate  money  for  building 
bridges,  it  may  enter  into  contracts  for  that  purpose.^*     If  the  matter 


the  judge  of  the  circuit  court  thereof, 
who  is  made  the  arbitrator  to  decide 
(he  quefltion  of  expediency,  his  judg- 
ment,, being  that  of  one  on  the  ground 
and  knowing  the  wants,  necessities,  and 
fiiuiifcial '  condition  of  sudi  county,  will 
be  entitled  to  great  weight.  Garrard 
Count p  V.  Boyle  Cotmfy,  10  Bush,  208. 

•McCann  v.  Otoe  CountAf,  9  Neb.  324, 
2  N.  W.  707. 

The  raising  of  money  by  taxation  in 
counties  in  pursuance  of  a  general  law 
of  the  state,  for  the  pUtpose  of  building 
bridges,  is  not  the  levj'ing  of  a  tax  for 
a  strictly  local,  corporate  purpose.  Mu- 
nicipal authorities  levying  taxes  for 
Huch  purposes  are,  in  a  large  !<enKe, 
mere  agencies  of  the  state  in  carrying 
into  effect  general  laws  which  have  been 
i*nacted  for  the  common  good.  Will 
County  V.  People,   110  111.  511. 

^It  is  unnecessary  that  the  contract 
under  which  a  bridge  is  to  be  built  he 
ftrst  submitted  to  a  vote  of  the  people 
before  the  supervisors  of  the  county  can 
appropriate  funds  out  of  the  proceeds  of 
swamp  lands  for  the  construction  of  the 
bridge  under  S  980.  as  amended  by  act 
of  1802.  retjuiring  the  question  to  be 
submitted  to  the  people  whether  swamp- 
land money  may  be  used  in  the  con- 
struction of  the  bridge.  Barrett  v. 
Brookn,  21  Iowa,  144. 

*An  agreement  made  by  the  super- 
visors off  a  county  to  aid  a  railroad 
company  in  the  construction  of  a  bridge 
across  a  river  which  is  a  boundary  be- 
tween two  counties,  the  bridge  to  have  a 
separate  roadway  for  teams  and  foot- 
men, is  valid  under  §  2713,  Pol.  Code, 
and  binding  on  the  county  when  the 
other  county  also  aids  in  its  construc- 
tion. Croley  v.  Calif oinia  P.  R.  Co,  134 
Cal.  557.  00  Pac.  800. 

But  a  bridge  constructed  within  a 
municipality,  which  is  solely  a  munic- 
ipal improvement,  is  not  a  county  pur- 
P******    in    aid    of   which    the   conntv   can 


appropriate  part  of  the  fund  raised  by  a 
general  county  tax,  where,  by  the  Con- 
stitution, its  )K)wer  of  taxation  is  lim- 
ited to  county  purposes.  Skinner  v. 
Henderson,  20  Fla.  121,  8  L.  R.  A.  55» 
7  So.  404. 

*State  ex  rel.  Peterson  v.  Keith 
County,  10  Neb.  508,  20  N.  W.  850; 
Union  P,  R,  Co,  v.  Colfax  County,  4 
Neb.  450;  Fremont  Bldg.  Asso.  v.  8her- 
win,  0  Neb.  48;  South  Platte  Land  Co. 
V.  Buffalo  County,  7   Neb.  253. 

Where  the  middle  of  a  stream  is  the 
dividing  line  between  two  counties,  and 
one  of  tluMn  attempts  to  erect  a  bridge 
across  the  stream  without  the  co-opera- 
tion of  the  other,  it  may  use  bonds  voted 
for  the  purpose  to  complete  the  bridge 
in  the  other  county.  Brown  y.  Merrick 
County,   18  Neb.  355,  25  N.  W.  360. 

Bonds  issued  for  the  purpose  of  oon- 
structing  a  regular  county  bridge  on  a 
public  highway  should  not  be  reckoned 
in  determining  whether  or  not  a  county 
is  within  the  prohibition  of  a  constitu- 
tional provision  that  donations  to  rail- 
roads or  other  works  of  internal  im- 
provement shall  not  exceed  10  per  cent 
of  the  assessed  valuation  of  the  county. 
DeClerq  v.  Hayer,  12  Neb.  185,  10  N. 
VV.  097. 

*"(' alburn  v.  Chattanooga  Western  R, 
Co.  94  Tenn.  43,  28  S.  W.  298. 

"Where  county  commissioners,  auth- 
orized to  build  a  bridge  agree  with  a 
landowner  to  pay  him  a  certain  sum 
for  land  required,  and  to  protect  his 
remaining  land  from  washing  and  abra- 
sion, the  county  will  be  held  to  the 
agreement,  and  will  be  estopped  from 
taking  advantage  of  the  omission  of  the 
county  auditor  to  enter  such  agreement 
on  the  minutes  of  the  commissioners  as 
required  bv  statute.  Wilder  v.  BamiU 
toti  County,  41  Ohio  St.  001. 

"Bayne  v.  Wright  County  (Minn.)  95 
N.  W.  450. 
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is  left  discretionary  with  the  county  authorities  mandamus  will  not 
lie  to  compel  them  to  act.^^  Mandamus  will  lie  directing  a  county 
council  to  build  a  bridge  over  a  river  between  two  townships  where  a 
distance  of  12  miles  intervenes  between  bridges  across  the  river,  when 
the  benefit  of  the  neighborhood  and  public  generally  demand  it  at  that 
particular  point,  under  a  statute  providing  that  it  shall  be  the  duty 
of  county  councils  to  erect  and  maintain  bridges  over  rivers  forming 
or  crossing  boundary  lines  between  two  municipaliti^  within  the 
county.^* 

822.  Power  and  duty  of  mimioipal  corporation. —  As  in  the  case  of 
counties,  so  the  legislature  may  impose  upon  municipal  corporations 
the  duty  of  constructing  bridges,  and  may  even  require  them  to  incur 
indebtedness  for  that  purpose.*  The  erection  of  bridges  is  not  prop- 
erly a  municipal  function,  and,  therefore,  the  municipality  is  under 
no  obligation  to  do  so  unless  it  is  imposed  by  the  legislature.*  And 
the  duties  as  imposed  by  the  statutes  are  conclusive;'  so  that  port  war- 
dens invested  with  the  general  supervision  of  the  navigable  waters 


^'State  V.  Essex,  23  N.  J.  L.  214;  Alty, 
Oen.  V.  Kalkaska  County,  120  Mich.  357, 
79  N.  W.  567;  State  ex  rel.  Houck  v. 
Mon-is,  43  Iowa,  192;  Kinnear  v.  Hal- 
dimand  County,  30  U.  C.  Q.  B.  398. 

^*Brook3  V.  Haldimand  County,  41  U. 
C.  Q.  B.  381. 

^Simon  v.  Northup,  27  Or.  487,  30  L. 
R,  A.  171,  40  Pac.  560;  Philadelphia  v. 
Field,  58  Pa.  320. 

An  indebtedness  authorized  by  the 
legislature  to  be  incurred  by  a  city 
for  the  completion  of  a  bridge  upon  its 
borders  is  for  a  city  purpose.  People 
ex  rel.  Murphy  v.  Kelly,  76  N.  Y.  475,  5 
Abb.  N.  C.  383. 

The  legislature  has  power,  in  divid- 
ing a  town,  to  compel  the  new  town  to 
maintain  a  bridge  at  its  expense  across 
a  river,  although  the  bridge  is  situated 
in  part  in  the  old  town.  Qranhy  v. 
Thurston,  23  Conn.  416. 

The  question  how  far  the  approaches 
to  a  bridge  are  included  within  the 
bridge  franchise  which  the  corporation 
is  bound  to  maintain,  if  not  defined  by 
the  statute  may  be  determined  by  a 
consideration  of  what  is  reasonable  un- 
der the  circumst-ances.  Com.  v.  Deer- 
field,  6  Allen.  449. 

A  statute  requiring  a  town  to  con- 
tribute towards  the  expense  of  main- 
taining a  bridge  will  not  include  the 
causpwaj's  extending  from  the  high  land 
to  the  bridge  in  thr  absence  of  any  cus- 
tom,   usage,   or   agieoment  giving   such 


meaning  to  the  word.    Swanzcy  v.  Som- 
erset, 132  Mass.  312. 

Where  a  bridge  which  a  town  was  not 
authorized  to  build  had  been  built  by 
private  subscription,  a  subsequent  vote 
by  the  town,  within  which  part  of  it 
lay,  to  accept  the  part  lying  within  its 
boundaries  and  pay  a  certain  amount 
toward  the  expense  incurred  in  build- 
ing it  was  without  consideration  and 
beyond  the  power  of  the  town.  Abend- 
roth  v.  Greenwich.  29  Conn.  356. 

^Stofflet  V.  Kstcs,  104  Mich.  208,  62 
N.  W.  347. 

A  municipality  has  power  to  enter 
into  contracts  relating  to  the  mainten- 
ance and  repair  of  bridges  situated 
within  its  limits  under  a  charier  re- 
quiring it  to  keep,  maintain,  and  repair 
bridges :  and  its  agreement  is  valid  by 
which  it  assumes  the  duty  of  maintain- 
ing and  repairing  bridges  originally 
constructed  across  a  mill  race  under  an 
ordinance  which  required  the  mill  owner 
to  maintain  them.  State  ex  reL  Car- 
thage V.  Cowffill  d  H.  Mill,  Co,  150  Mo. 
620,  67  S.  W.  1008. 

Under  the  power  to  erect  bridges,  a 
municipal  body  may  erect  a  highi»ay 
bridge  over  a  stream  created  entirely 
by  surface  water,  as  such  streams  may 
be  at  times  very  rapid  and  turbulent, 
and  a  bridge  may  be  as  necessary  over 
it  as  over  a  spring-fed  stream.  MeKin- 
ley  v.  Union  County,  29  N.  J.  Eq.  164. 

The  relative  liability  of  towns  for  the 
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siuTounding:  a  city  cannot  interfere  with  the  erection  of  a  bridge  by  a 
municipal  corporation  under  a  subsequent  law,  although  their  wharf 
line  is  disregarded  and  an  obstruction  placed  in  the  river  thereby."^ 
The  duty  of  the  municipality  is  no  broader  than  the  language  of  the 
statute.*  A  bridge  is  so  much  a  part  of  a  highway,  however,  that 
statutory  authority  over  the  highways  has  been  held  to  include  au- 
thority to  construct  and  maintain  bridges.'  If  the  municipal  corpo- 
ration has  authority  to  build  bridges,  it  may  adopt  those  built  by  pri- 
vate individuals  or  corporations.^  The  towns  on  the  opposite  sides 
of  the  stream  may  be  compelled  to  share  in  the  expense  of  a  bridge 
across   it*     A  township   may  voluntarily  assume  the  erection   and 

eoDstruciion  of  bridges  between  them  formally  accepted  the  bridge,  but  hud 
under  the  New  York  act  of  1841  can-  simply  allowed  the  same  to  be  used  as 
not  be  permanently  changed  by  judg-  a  part  of  the  street  approaching  it, 
ment  of  a  court  or  submission  to  arbi-  without  refusing  to  accept  its  d^ica- 
tration.    Carey  ▼.  Riek^  4  Laus.  141.         tion  as  a  highway;  and  the  village  will 

*PKilad€lpK%a  Port  Wardens  v.  PkH-  be  liable  for  injuries  received  by  a  per- 
odelphioy  42  Pa.  209.  son  by  reason  of  the  want  of  repair  of 

To  render  towns  liable  for  the  build-  that  part  of  the  bridge  within  the  cor- 
ing of  bridges  over  streams  dividing  them  porate  limits.  Marseilles  v.  Hawland, 
there  must  exist  a  highway  leading  to  124  111.  547,  16  N.  E.  883,  Affirming  23 
the  bridge  on  each  side.     Becktoith  v.   111.  App.  101. 

Wkalen,  9  Hun,  408,  Affirmed  in  70  N.  County  commissioners  in  laying  out 
T.  430;  Beektpitk  v.  Wkalen,  6  Lans.  a  highway  cannot  compel  the  town  to 
370.  tend  a  draw  in  a  bridge  over  a  navigable 

A  statute  making  adjoining  towns  river  and  keep  lights  thereon.  Brain- 
jointly  liable  for  the  building  of  bridges  tree  v.  Norfolk  County,  8  Cush.  546. 
over  streams  dividing  them  does  not  ^A  bridge  built  by  a  railway  company 
apply  to  bridges  over  bays  or  other  over  a  navigable  stream  within  the 
bodies  of  water  not  streams;  so  that  limits  of  a  municipal  corporation  for 
the  towns  cannot  be  compelled  to  build  the  use  of  the  railroad,  under  an  ordi- 
bridges  over  such  bodies  of  water.  Re  nance  of  the  municipality  granting  per- 
Irondequoit,  68  N.  Y.  376.  mission,  and   providing  the  manner   in 

*White  V.  Loring,  24  Pick.  319.  which  it  shall  be  constructed,  may  be 

A  town  lying  on  both  sides  of  a  river,  regarded  as  having  been  built  by  the 
which  is  given  control  over  the  streets,  municipality  itself,  and  as  falling  fairly 
may,  from  its  duty  to  improve  the  same  within  the  power  given  it  by  its  charter 
so  as  to  afford  an  easy  and  safe  transit  to  construct  and  repair  bridges  and  reg- 
to  all  its  parts,  bridge  the  river.  Mul-  ulate  the  use  thereof.  McCartney  v. 
larky  v.  Cedar  Falls,  19  Iowa,  21.  Ckicago  d  E,  R,  Co.  112  111.  611. 

The  facU  that  a  bridge,  partly  within  *Kirkwood  v.  Newhury,  122  N.  Y.  671, 
the  corporate  limits  of  a  village,  was  26  N.  E.  10,  Affirming  45  Hun,  323. 
originally  built  by  a  toll -bridge  com-  Under  a  statute  providing  that  two 
pany,  and  the  bridge  was  used  as  a  toll  towns  shall  maintain  a  bridf^e  at  joint 
bridge  for  a  number  of  years  until  the  expense  without  reference  to  town  lines, 
same  was  purchased  by  the  highway  the  expense  must  be  borne  by  them 
commissioners  of  the  town  in  which  it  equally  without  regard  to  the  portion 
is  situated,  with  the  aid  of  the  county  located  In  either  one.  Lapham  v.  Rice, 
and  the  rillage^  and  made  a  free  bridge;    55  N.  Y.  472. 

and  that  thereafter  the  highway  com-  The  legislature  may  authorize  county 
missioners  had  assumed  control  thereof,  oommipsionerH  to  cause  the  construction 
and  had  made  all  the  repairs  that  had  of  a  bridge  across  a  river  between  two 
been  made  thereon  since  the  purchase,—  towns  and  divide  the  expense  between 
do  not  relieve  the  village  from  its  char-  them  in  proportion  to  their  assessed 
ter  duty  to  keep  its  highways  and  valuation;  such  a  law  being  a  reason- 
bridges  in  repair,  althousrh  it  had  never  able  regulation  for  the  benefit  of  the 
Vou  11. — Waters,  81. 
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maintenance  of  a  drawbridge  over  a  navigable  stream  when  duly  au- 
tborized  by  the  board  of  supei-visors  and  by  express  grant  of  the  leg- 
ifllature,  although  the  stream  is  the  boundary  line  between  it  and  an- 
other township."  The  statutory  provisions  as  to  the  method  of  ex- 
pending public  funds  for  bridges  must  be  strictly  pursued;^®  but  the 
municipality  is  impliedly  authorized  to  procure  the  funds  necessary 
to  enable  it  to  perform  the  duties  imposed  upon  it."  Failure  to 
comply  with  an  order  of  the  Secretary  of  War  directing  an  alteration 
in  a  bridge  to  facilitate  navigation  will  not  subject  municipal  officers 
to  criminal  prosecution,  where  such  officers  have  not  in  their  hands 
the  funds  to  do  the  work,  or,  under  the  laws  of  the  state,  <3annot  ob- 
tain them  within  the  time  fixed  for  the  completion  of  the  work.*" 
The  location  of  the  bridge,  if  within  the  discretion  of  the  municipal 
authorities,  will  not  be  interfered  with  by  the  court** 

323.  Bight  and  duty  of  individual. —  Bridges  are  not  maintained 
for  the  benefit  of  the  individuals,  and  they  cannot,  in  their  character 
Bs  such,  institute  proceedings  to  compel  the  maintenance  of  a  bridge. 
There  are  circumstances  under  which  an  individual,  as  one  of  the 
public,  may  compel  their  maintenance  if  he  will  be  specially  injured 
by  their  removal  and  the  duty  is  one  positively  imposed  by  statute. 
As  said  in  Coster  v.  Albany,^  the  removal  of  a  public  bridge  which 
discommodes  a  private  individual  gives  him  no  claim  against  the 
state,  or  against  the  municipal  corporation  which  has  by  bond  as- 
sumed the  obligation  of  the  state,  for  compensation,  ijE  there  is  still 
access  to  the  property,  though  by  a  more  circuitous  route.  The  bridg- 
ing of  private  streams  is  a  matter  exclusively  within  the  discretion  of 
the  one  owning  the  abutting  land ;  and  a  private  individual  or  corpo- 
ration may  bridge  a  public  stream  for  his  own  accommodation  or  con- 
venience if  he  receives  authority  from  the  legislature.*     In  addition 

people  as  required  by  the  court.    Water-  of   the   proper   county,    refers   only   tO| 

ffille  V.  Kennebec  County ^  59  Me.  80.  streams   wholly   within   the   state,   and! 

^Dietrich  v.  SchremmSy  117  Mich.  298,  not  to  boundary  waters.  Ryan  v.  BrovmX 

76  N.  W.  618.  18  Mich.  196,  100  Am.  Dec.  164.              [ 

^Riis  v.  Tannehill,  69  Iowa,  476,  29  The   provision    only   requires    8pecial|^ 

N.  W.  424.  leave,  where  the  stream  is  not  adiapted 

^Dietrich  ▼.  Schremma,  117  Mich.  298,  in  its  natural  condition  to  any  valuable 

76  N.  W.  618.  boat  or  vessel  navigation.     The  super-l 

^*Rider  v.   United  States ^   178   U.   S.  visors  may  make  general  regulations  inr 

261,  44  L.  ed.   1067,  20  Sup.  Gt.  Rep.  regard  to  shallow  streams.     Shepard  v.| 

838.  Oatea,  60  Mich.  495,  15  N.  W.  878. 

^Matthiesaen  d  W,  Sugar  Ref,  Co,  ▼.  The  owner  of  a  private  bridge  is  Bot^ 

Jersey  City,  26  N.  J.  Eq.  247.  liable  for  loss  of  life  or  injury  sustained 

^43  N.  Y.  399,  Reversing  62  Barb.  276.  by  a  person  in   crossing  it  in  the  al)- 

The  provision  of  Mich.  Const.   1850,  sence  of  an  allegation  of  a  special  right 

art.   18,  S  4,  that  no  navigable  stream  to  pass  and  an  agreement  on  the  part 

shall    be   bridged   or   dammed   without  of  the  owner  to  repair.    Louismlle  d  F^ 

authority  from  the  board  of  supervisors  Canal  Co.  ▼.  Murphy,  9  Bush,  533. 
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to  the  rights  which  may  be  acquired  under  special  authority,  the  duty 
to  build  and  maintain  bridges  may  be  imposed  by  an  interference 
with  the  highway  for  private  accommodation,  which  renders  the 
maintenance  of  a  bridge  necessary.  Therefore,  one  who  builds  a  mill 
race  across  a  highway  for  his  OAvn  uccomuiodation  must  build  and 
maintain  whatever  bridging  is  necessary  to  restore  the  highway  for 
the  aeoommodation  of  the  public.^  iVnd  the  same  principle  applies 
in  case  the  highway  is  flooded.  The  one  responsible  for  the  flooding 
must  provide  for  ferrying  the  public  across  the  obstruction  free  of 
charge,^  and  the  duty  also  rests  upon  the  grantee  of  the  one  making 
the  obstruction.'^  But  the  municipal  corporation  cannot  impose  the 
duty  of  maintaining  a  bridge  upon  the  abutting  owners  who  are  not 
benefited  by  the  race.*  The  one  who  constructs  the  race  is  not  in- 
dictable for  the  maintenance  of  a  nuisance  for  failure  to  build  the 
bridge.'  The  remedy  is  for  the  municipal  corporation  to  construct 
the  bridge  and  recover  the  cost  from  the  owacr  of  the  race,®  or  insti- 

liolle,  Abr.  308  Bridges,  2;  Waterloo  from  other  premises  is  not  burdeneit 
T.  Union  Mill  Co.  50  Iowa,  437,  13  N.  with  the  duty  of  keeping  a  brid^  over 
W.  433;  Re  Trenton  Water  Poioer  Co,  such  race,  where  it  cromes  the  highway 
20  N.  J.  L.  659 ;  Nobles  v.  Langly,  66  N.  beyond  the  limits  of  his  premises,  in 
C.  287;  Woodring  v.  Forke  Twp,  28  Pa.  repair,  in  the  absence  of  anything  of 
355,  70  Am.  Dee.  134;  Merrill  ▼.  Kala-  record  to  inform  him  that  the  property 
maxoo,  35  Mich.  211.  is  burdened  with  such  a  ooTejiant,  and 

Where  the  owners  of  a  turnpike  road  there  is  nothing  to  show  knowledge 
have  the  right  to  require  mill  owners  to  upon  his  part  of  any  agreement  of  his 
bridge  a  mill  trench  which  crosses  the  grantors  to  maintain  the  bridge  in  ques- 
turnpike,  and  the  general  assembly  pass  tion.  Hord  v.  Montgomery^  26  111.  App. 
a    resolution    appropriating   $1,000    for  41. 

the  purpose  of  making  the  turnpike  ^People  em  reL  Curtis  v.  Rochester^  54 
road  a  free  public  highway,  to  be  paid  N.  V.  507. 

to  the  turnpike  corporation  on  certain  ^Nlate  v.  Tarrell,  34  N.  C.  (12  Ired. 
conditions  to  be  performed  or  accepted  L.)   130. 

by  the  turnpike  corporation  and  the  sev-  But  he  may  be  liable  to  the  statutory 
eral  towns  in  which  the  road  is  located,  penalty  provided  for  the  obstruction  of 
the  turnpike  corporation  being  required  highways.  Burton  Twp.  v.  Tuttle^  30 
to   reJease   to   the   state   its   corporate  Ohio  St.  62. 

rights  and  franchises  under  its  charter  *Clay  v.  Hart,  25  Misc.  110,  55  N.  Y. 
and  in  and  to  its  road,  and  to  release  to  Supp.  43. 

said  towns  all  gravel  pits  and  rights  The  owner  of  a  mill  race  cut  by  him 
to  get  gravel  which  it  might  own  or  be  across  a  highway  is  liable  for  the  cost 
entitled  to,  and  the  towns  being  re-  of  building  a  bridge  over  the  same  by 
quired  to  accept  the  road  and  agree  to  township  authorities  where,  in  consid- 
maintain  it  as  a  free  public  highway, —  eration  of  the  cmnpromise  of  a  suit  for 
the  town  in  which  the  mill  trench  penalties  for  obstructing  the  highway 
crosses  tlie  turnpike  does  not,  under  because  of  his  failure  to  rebuild  a  bridge 
such  resolution,  succeed  to  the  rights  washed  away  by  high  water,  and  in  con- 
which  the  turnpike  company  has  to  re-  sideration  of  his  duty  to  build  and 
quire  tbe  mill  owners  to  bridge  the  maintain  a  bridge  over  the  raoo,  he  en- 
trench. North  Providence  ▼.  Dyerville  t^red  into  a  written  contract  with  the 
Mfg.  Co.  13  R.  I.  45.  township   trustees   to  put  in   a   bridge 

*Maira  v.  OaHahue,  9  Gratt.  94.  within  a  reasonable  time  and  keep  tlie 

*We8t  Bend  v.  Manny  59  Wis.  69,  17  siime  in  repair,  but  which  he  failed  tc 
N.  W.  972.  do  within  six  months  tliereafter,  where- 

Bvt  a  purchaser  of  mill  property  sup-  upon  the  tnmteeH  built  the  bridge. 
^Ucd  witlL  water  from  a  race  conducted   Union  Tiop.  v.  Anthony,  26  Ind.  487. 
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tute  a  proceeding  in  mandamus  to  compel  him  to  perform  his  duty.* 
The  municipality  may  relieve  him  from  his  duty  with  respect  to 
maintaining  a  bridge.^^  If  the  highway  is  laid  out  over  the  race,  the 
municipality,  and  not  the  landowner,  is  responsible  for  the  construc- 
tion of  the  bridge.*^  The  owner  of  an  irrigation  ditch  must  main- 
tain the  necessary  bridges  over  it.**  And  if  a  navigation  company 
makes  a  cut  across  the  highway,  it  is  bound  to  maintain  the  necessary 

'A  mandamus  will  lie  to  compel  the  of  the  city  cannot  compel  the  bridging 
owners  of  a  milldam  to  construct  and  of  a  ditch  at  street  crossings  by  the 
keep  in  repair  a  bridge  across  a  race  proprietors  thereof,  who  acquired  the 
way  at  a  public  highway,  where  such  right  of  way  for  their  ditch  through 
race  way  was  constructed  by  such  own-  such  lands  after  the  incorporation  of 
ers'  grantor,  by  license,  or  with  the  the  city  and  the  laying  out  and  use  of 
acquiescence  of  the  public  authorities,  streets  over  such  lands  but  while  the 
across  the  public  hignway  for  his  own  same  were  still  a  part  of  the  public  do- 
private  use  and  to  avail  himself  of  main  and  before  the  city  acquired  title 
water  power;  and,  where  they  own  such  thereto.  Denver  v.  Mullen,  7  Ck>lo.  345, 
race  as  tenants  in  common,  the  law  does   3  Pac.  693. 

not   cast  upon  the  public  the    burden       ^Staie  v.  Lake  Koen  Nav.  Reservoir 
of  apportioning  either  the  work  or  its   d  Irrig.  Co,  63  Kan.  394,  65  Pac.  681. 
eost  among  such  cotenants.     H(Unes  v.       To    exempt    an    irrigation    company 
People,  19  111  App.  354.  from  an  act  requiring  the  construction 

Under  an  ordinance  authorizing  the  and  maintenance  of  bridges  over  ditches 
construction  of  a  mill  race  across  public  by  the  owners  thereof  is  special  legisla- 
streets  provided  it  does  not  interfere  tion.  State  ex  rel,  Dawson  County  v. 
with  the  public  use  of  the  streets,  the  Farmers*  d  M,  Irrig.  Co.  59  Neb.  1,  80 
owner  will   not  be  compelled  by  man-   N.  W.  52. 

damns  to  construct  bridges  at  the  cross-  A  municipal  corporation  which  ac- 
ings,  where,  at  the  time  of  the  issuance  cepts  the  dedication  of  streets  across 
of  the  alternative  writ,  there  were  in  use  which  an  irrigation  ditch  had  been  pre- 
at  such  crossings  bridges  safe  and  con-  viously  locat^  and  the  right  of  way 
venient  for  public  travel  although  they  therefor  acquired  takes  the  same  sub- 
were  constructed  by  the  municipality  on  ject  to  the  prior  rights  of  the  ditch 
the  failure  of  the  mill  owner  to  do  so,  owner,  and  cannot  afterwards  compel 
and  were  not  directly  in  line  with  the  him  to  bridge  the  ditch  at  the  street 
streets.  State  ex  rel.  Carthage  v.  Coir-  crossings.  Denver  v.  Mullen^  7  Colo. 
gill  d  H.  Mill.  Co.  156  Mo.  620,  57  N.  346,  3  Pac.  693. 
W.  1008.  A    statute   requiring   the   owners    of 

*^Phamixville  v.  Phcenix  Iron  Co.  45  ditches  constructed  after  its  passage  to 
Pa.  135.  keep  highways  crossed  or  encroach^  by 

An  agreement  by  a  municipality  to  them  open  for  safe  and  convenient  travel 
assume  the  duty  of  constructing  and  re-  by  proper  bridging,  has  no  application 
pairing  bridges  over  a  mill  race  at  to  an  irrigation  ditch  constructed  pre- 
places  where  it  crosses  public  streets  vious  to  its  passage  and  running  paral- 
neither  grants  a  franchise  nor  annuls  lei  to  a  highway  but  not  encroaching 
the  original  ordinance  authorizing  the  upon  the  same  so  as  to  interfere  with 
construction  of  the  mill  race,  under  travel.  Farmers*  High  Line  Canal  d 
which  it  became  the  mill  owner's  duty  Reservoir  Co,  v.  Westlake,  23  Ck>lo.  26, 
to  construct  the  bridges;  and  it  may  be  46  Pac.  134. 

adopted  by  resolution  and  need  not  be  And  the  negligence  of  public  authority 
in  the  fonn  of  an  ordinance.  State  ex  in  allowing  a  highway  to  become  nar- 
rel.  Carthage  v.  Cotcgill  d  H.  Mill.  Co.  rowed  by  seepage  from  a  spring  does 
156  Mo.  620,  57  N.  W.  1008.  not  render  the  owner  of  an  irrigation 

^^Hord  V.  Montgomery^  26  111.  App.  ditch  which  runs  parallel  to  the  road 
41;  North  Providence  v.  Dyerville  Mfg.  liable  for  the  precipitation  into  the 
Co.  13  R.  I.  45.  ditch  at  that  point  of  a  vehicle  caused 

So  a  municipal  corporRtion  whose  in  part  by  the  narrowness  of  the  road- 
charter  gives  it  control  of  the  streets  way.     I  bid. 
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bridges,**  So,  ebaiiges  in  a  mill  pond  may  render  the  owner  of  the 
pond  liable  to  maintain  bridges  if  the  highway  is  thereby  interfered 
with.*^  So  if,  for  its  own  convenience,  a  corporation  undertakes  to 
change  the  course  of  a  stream,  it  is  bound  to  provide  the  bridges  made 
necessary  by  the  change.*^  But  if,  under  the  statute,  the  municipal 
corporation  within  which  the  bridge  is  situated  may  recover  damages 
for  the  change  of  the  highway,  it  may  be  required  to  construct  the 
bridge  and  look  to  the  corporation  for  repayment  of  damages.^*  A 
county,  and  not  a  mill  owner,  is  charged  with  the  repair  of  a  bridge 
erected  by  the  mill  owner  across  the  water  of  a  ford  through  which 
thei-e  is  a  public  highway,  although  the  water  of  the  ford  has  been 
greatly  deepened  by  the  mill  owner  constructing  a  dam  where,  previ- 
ous to  the  constniction  of  the  dam,  the  ford  had  been  at  times  so  deep 
that  passage  across  it  was  inconvenient  and  unsafe  for  the  public.*^ 
The  circumstances  which  will  warrant  a  special  assessment  upon  abut- 
ting property  for  the  construction  of  the  bridge  must  be  peculiar. 
Bridge  improvements  are  for  the  most  part  public  improvements,  and 
not  within  the  reason  of  the  rule  which  permits  assessment  of  abut- 
ting property  for  the  cost  The  courts  will  set  aside  an  assessment 
under  a  statute  authorizing  a  municipal  corporation  to  erect  a  bridge 
at  the  expense  of  owners  of  "benefited"  property  when  approximate 
accuracy  or  equality  was  not  attained.^* 

324.  Defective  bridges.—  The  duty  of  the  public  authorities  with 
ret^pcct'to  the  safety  of  the  bridges  constructed  by  them,  both  as  to 
original  construction  and  maintenance,  is  governed  by  the  law  appli- 
cable to  highways  generally,  and  is  not  within  the  scope  of  the  present 
work.     But  it  may  be  stated  that  the  bridge  must  be  constructed  in 

"lte».  T.  Kerrisonj  3  Maule  &  S.  626,  creek  necessftrily  crossed  by  a  new  high- 
16  Revised  Rep.  342.  way  cut  by  it  on  changing  the  course 

As  to  the  duty  to  bridge  a  canal,  see  of  an  old  public  road  for  its  convenience, 
f  104ft,  ante.  where  by  common  consent  the  old  road 

^  Mulholland  v.  Brotmriggj  9  N.  C.  has  been  abandoned  and  the  new  one 
(2  Hawks)  349.  used  and  worked  by  the  public  for  more 

The  duty  to  keep  in  repair  a  highway  than  twenty  years,  and  is  therefore  a 
and  bridge  which  were  required  to  be  public  highway,  which  it  is  the  duty 
changed  by  the  construction  of  a  mill  of  the  public  to  repair.  Brookina  v. 
pond  may  be  assumed  by  the  miU  owner  Central  R.  d  Bkg.  Co.  4S  Ga.  523. 
BO  as  to  bind  his  successors  in  title,  and  ^Pelerhorovgh  v.  Grand  Trunk  R.  Co, 
may  be  enforced  by  the  town.    Middle-   32  Ont.  Rep.  154. 

field  V.  Church  Mills  Knittinq  Co.   160       "Rex  v.  Kent,  2  Maule  &  S.  513,  16 
Mass.  267«  35  N.  E.  780.  Revised  Rep.  330. 

'^Goodhue  County  v.  Ihtluth,  R.  W.  d  ''In  that  case  all  neighboring  property 
8.  R.  Co.  67  Minn.  213,  09  X.  W.  8!>8;  was  assessed  in  proportion  to  proximity 
Pennsylvania  R.  Co.  v.  Irtrin,  85  Pa.  whereas  the  rules  as  to  benefits  from 
336.  .sowers  and  pavements  are  not  equitable 

But  a  railroad  company  ^^  not  bound   when  applied  to  a  bridge.    Re  8aw-miU 
to  repair,  and  i»  not  mSle  for  want  of   Run  Bridge,  86  Pa.   103. 
repair  of,  a  bridsre   built   by   it   over   a 
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such  a  manner  that  it  will  be  reasonably  safe  for  the  uses  to  which 
it  is  likely  to  be  put,^  and  that  the  one  injured  by  a  defect  in  a  bridge 
has  a  right  of  action  for  the  damages  thereby  caused,  provided  he  was 
not  guilty  of  negligence  which  contributed  to  his  loss.* 

325.  Bridge  as  property.—  A  bridge  is  property,  for  the  protection 
of  which  the  owner  is  entitled  to  the  same  remedies  which  are  avail- 
able for  the  protection  of  other  property.^  The  owner  may  maintain 
an  action  for  negligent  injuries  to  it.^  A  town  whose  bridge  has  been 
washed  out  through  the  fault  of  another  may  recover,  not  necessarily 
the  amount  it  has  expended  in  rebuilding  the  bridge,  but  so  mu(^ 
thereof  as,  under  all  the  circumstances,  it  was  necessary  and  suitable 
it  should  expend  to  make  the  way  there  safe  and  convenient  for  trav- 
elers, not  necessarily  limited  to  the  cost  of  the  original  structure.' 
And  the  owner  of  the  bridge  is  entitled  to  procure  relief  from  a  court 
of  equity  if  injuries  are  threatened  which  may  be  irremediable  and 
there  is  no  adequate  remedy  at  law. 

825a.  Taxation  of  bridge.—  The  bridge,  being  property,  is  subject 
to  taxation,  and,  being  a  fixture  to  the  land,  is  to  be  taxed  in  the  same 
manner  as  real  estate  is  taxed  ;^  and  the  fact  that  it  is  constructed 

*A  town  maintaining  a  bridge  with-  driving    on,    and    had    an    opportunity 

out  railings  acroga  a  rapid  river  pecul-  safely    to    turn   back    when    part   waj 

iarly   subject   to    sudden    overHows,    so  across. 

low  that  in  time  of  freshets  the  water  One  whose  horse  was  drowned  by  be- 
entirely  overflows  it  and  the  highway  ing  swept  off  a  bridge  by  the  overflow- 
on  each  end,  is  guilty  of  negligence,  and  ing  stream  while  being  driven  across  by 
liable  for  injuries  and  loss  of  property  a  person  was  not  guilty  of  contributory 
occasioned  thereby.,  although  a  bridge  negligence  in  intrusting  the  horse  and 
built  higher  and  provided  with  a  rail-  wagon,  at  the  time  of  the  accident,  to 
ing  would  be  in  greater  danger  of  being  her  son  for  the  purpose  of  taking  a  par- 
destroyed  and  carried  away  by  ice  in  eel  across,  the  boy  being  a  little  less 
the  time  of  spring  freshets.  Bronson  than  twelve  years  of  age,  a  stout  boy, 
v.  Soitthbury,  37  Conn.  199.  a  good  driver,  able  to  harness  and  un- 

'A  boy  driving  across  a  bridge  which  harness  the  horse,  and  having  driven  it 

was  without  a  railing,  and  swept  off  and  almost  daily  for  two  years.    Ibid, 

drowned  by  the  waters  which  overflowed  ^Texas    d    P.    R.    Co.    v.    Interstate 

the   bridge   and   part   of   the   highway,  Transp.  Co.  156  U.  S.  585,  39  L.  ed.  271, 

cannot  be  said  to  have  been  guilty  of  16  Sup.  Ct.  Rep.  228. 

contributory   negligence   where   he   was  *Pierrepont  v.  Lovelase,  4  Hun,  696, 

not  familiar  with  the  bridge,  and,  when  Rp>'er8ed  on  other  grounds  in  72  N.  Y. 

he  reached  the  water  at  a  point  about  211. 

15  feet  from  the  bridge,  he  either  at-  A  town  has  such  property  in  a  high- 
tempted  to  turn  around,  which  was  so  vmy  bridge  as  entitles  it  to  bring  an 
difiicult  from  the  narrowness  of  the  action  against  one  who  maintains  a 
highway  that  he  failed  and  was  swept  lower  bridge  in  such  a  manner  as  to 
off  by  the  current,  or  he  kept  on  and  was  cause  an  ice  jam,  whereby  the  township 
carried  off  the  bridge  by  the  same  force,  bridge  is  destroyed.  Ft,  Povington  v. 
Bronaon  v.  Southhury]  37  Conn.  199.  United  States  d  C,  R.  Co»  •  App.  Div. 
The  court  distinguished  this  case  from  223,  40  N.  Y.  Supp.  313. 
Fox  V.  Glastenhury,  29  Conn.  204,  by  ^opsliam  v.  Lisbon,  66  Me.  449. 
the  fact  that  in  tiiat  case  tlie  persons  ^Hudaon^  River  Bridge  Co,  v.  Patter^ 
driving  were  familiar  with  the  bridge,  son,  74  N.  Y.  366,  Afiirmtng  11  Hum» 
were  warned  and  saw  the  danger  before  525. 
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over  water  the  title  to  the  bed  of  which  is  in  the  public  does  not  pre- 
vent its  being  taxed.*  The  bridge  is  taxable  by  the  atate  within 
whose  jurisdiction  it  lies  to  the  liniit^s  of  stich  jurisdiction,  regardless 
of  the  relation  of  the  boundary  to  the  middle  of  the  stream  ;*  and  it 
may  be  taxed  by  a  municipal  coi-poration  so  far  as  it  is  within  the  ex- 
terior boundaries  of  the  municipality.'*  If  the  municipality  is 
bounded  generally  by  a  stream,  so  that  its  boundary  goes  to  the  middle 


Toll  bridgeB  arc  subject  to  taxation, 
where  they  are  not  held  under  a  lease 
from  the  state,  although  apt  technical 
words  to  create  a  \ea»f  were  employed 
in  granting  the  franchise,  and  after  a 
time  they  revert  to  the  state.  Proprie- 
tors of  Bridges  y.  State,  21  N.  J.  L. 
384. 

^Luttrell  ▼.  Kno9  County,  89  Tenn. 
253,  U  8.  W.  802. 

But  a  bridge  across  the  Ohio  river 
at  LouisviUe,  although  it  is  subject  to 
taxation  by  the  state  to  the  low- water 
mark  on  the  Ohio  side,  cannot  be  taxed 
by  the  city  of  Louisville,  although 
within  its  limits,  since  it  is  not  upon 
territoiy  over  which  the  power  of  taxa- 
tion has  been  extended  to  the  city. 
Lom9ville  Bridge  Co.  y.  LouisviUej  81 
Ky.  189. 

The  legislature  of  Kentucky  is  not 
deprived  of  its  right  and  power  to  au- 
thorise a  municipal  corporation  to  tax 
that  part  of  a  bridge  across  the  Ohio 
river  lying  within  the  corporate  limits 
of  such  municipality  because  of  the  pro- 
vision of  the  Virginia  compact  making 
the  navigation  of  the  Ohio  river  free 
and  eommon  to  all  citixcnH  of  the 
United  States.  Henderson  Bridqe.  Co.  v. 
Henderson,  106  Ky.  32,  30  S.  'W.  561; 
Henderson  Bridqe  Co.  v.  Com.  90  Ky. 
«23,  29  L.  R.  a;  73,  31  S.  W.  486. 

A  toll  bridge  built  under  a  charter 
from  New  Hampshire,  across  the  Con- 
necticut river,  over  which  that  state  has 
jurisdiction,  and  substantially  within 
its  limits,  is  taxable  in  New  Hampnhire, 
although  it  extends  to.  and  a  portion 
of  it  is  in,  a  town  in  Vermont,  and  a 
duurter  had  been  procured  there  to 
antfaorise  the  erection  in  such  town. 
Carmsh  Bridge  v.  Richardson,  8  N.  H. 
207. 

If  the  bridge  crosses  a  river  between 
two  states,  it  is  locally  assessable  to  a 
point  midway  between  the  two  banks  in 
the  absence  of  other  specified  limits  to 
the  jurisdiction.  State,  Delaioare  d  E. 
Bridge  Co.,  Prosecutor,  v.  Metz,  29  N.  J. 
L.  122;  DunUeth  d  D.  Bridge  Co,  v.  Du 


buqne  County,  55  Iowa,  568,  8  N.  W. 
44.1;  St.  houis  Bridge  Co.  v.  Peo^,  125 
111.  226,  17  N.  E.  468;  Buttenutk  v.  St. 
Louis  Bridge  Co.  123  lU.  535,  5  Am.  8t. 
Rep.  545,  17  N.  E.  439;  St.  Joseph  d  Q. 
/.  R.  Co.  V.  Deverewt,  41  Fed.  14. 

*That  part  of  a  bridge  over  a  navi- 
gable river  between  the  center  of  the 
stream  and  the  shore  line  on  one  side, 
being  within  the  corporate  limits  of  a 
municipal  corporation,  is  subject  to  tax- 
ation for  corporate  purposes  equally 
with  all  the  property  within  the  corpo- 
rate limits,  and  the  fact  that  such  ter- 
ritory, being  covered  with  water,  is  not 
in  any  way  improved,  and  is  not  capable 
of  ever  being  improved  by  the  city,  in 
no  way  aflfects  it«  jurisdiction  over  the 
s»ame  and  all  forms  of  property  having 
a  situs  thereon ;  and  it  is  no  valid  objec- 
tion to  a  tax  levied  on  such  bridge  struc- 
ture that  it  derives  no  appreciable  ben- 
efit or  protection  from  the  municipal 
corporation.  St.  Louis  Bridge  Co.  v. 
East  St.  Louis,  121  111.  238,  12  N.  E. 
723;  Henderson  Bridge  Co.  v.  Hender- 
son, 105  Ky.  32,  .36  S.*  W.  561. 

A  bridge  across  the  Ohio  river  from  a 
city  on  the  Kentucky  shore  is  subject 
to  taxation  to  low-water  mark  on  the 
opposite  side,  for  municipal  purpoaoa, 
by  virtue  of  a  city  ordinance,  accepted 
by  the  bridge  company,  granting  the 
company  the  use  of  a  street  for  its 
bridge  approach,  also  the  use  of  land  on 
the  Ohio  river  for  the  enaction  of 
wharves,  etc.,  necessary  and  convenient 
for  the  successful  operation  of  such  com- 
pany, with  a  proviso  that  nothing  in 
such  ordinance  shonld  ho  cnn^ilnied  as 
waiving  the  right  of  the  city  to  tax  the 
approaches  to  such  bridge,  the  bridge 
itself,  and  nil  appurtenances  thereto 
within  the  limits  of  such  city,  although, 
in  the  absence  of  such  contract,  the 
bridge  itself  could  not  be  taxed  for  or- 
dinary city  purposes  because  it  derives 
no  actual  or  presumed  benefits  by  the 
city  government  being  extended  over  it. 
Header  Hon  Bridge  Co.  v.  Henderson,  90 
Ky.  498,  14  S.  W.  493. 
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of  the  m&in  channel,  the  right  to  tax  the  bridge  may  extend  to  that 
point'  And  the  same  rules  apply  to  county  taxation.*  The  fajct 
that  the  bridge  carries  interstate  traflSc  does  not  prevent  the  state  from 
taxing  it' 

328.  Interference  with  rights  of  shore  owner. —  When  considering 
the  rights  of  an  owner  of  land  bordering  on  navigable  waters  *  we  saw 
that  he  had  certain  rights  with  which  the  public  could  not  interfere 
without  making  compensation  to  him  for  the  injuries  thereby  inflicted 
on  him.  Structures  could  not  be  placed  on  the  soil  belonging  to  him, 
and  his  right  of  access  to  and  f i*om  the  navigable  portion  of  the  river 
oould  not  be  cut  off.  These  rules  are  applicable  to  the  building  of 
bridges.  Piers  or  other  structures  cannot  be  placed  on  the  soil  be- 
longing to  the  riparian  owner  without  making  compensation  to  him 
for  the  land  thus  used.^  When  the  bridge  simply  joins  with  the  ends 
of  a  highway  terminating  on  the  bank  on  either  side  there  is  no  ad- 
ditional servitude  imposed  upon  the  land  of  the  owner  abutting  on  the 
highway  whether  he  owns  the  fee  of  the  highway  or  not,  and  he  is  not 
entitled  to  compensation  for  such  use  of  the  highway.*  When  it  is 
necessary  to  change  the  grade  of  the  highway  to  form  an  approach, 
the  rule  governing  is  the  same  as  that  governing  the  change  of  grade 
in  highways  in  general,  which  is  not  within  the  scope  of  this  work. 
If,  however,  compensation  has  been  made  for  the  right  to  construct  a 
causeway  leading  to  the  bridge,  any  subsequent  raising  of  its  height 
does  not  entitle  the  abutting  owner  to  additional  compensation.*     The 


*  Albany  R.  Bridge  Co.  v.  People,  197 
111.  199,  64  N.  E.  350. 

In  Arkansas,  where  the  boundaries  of 
a  municipal  corporation  extend  only  to 
high-water  mark  on  navigable  rivers,  a 
municipal  corporation  can  tax  only  that 
part  of  a  bridge  across  such  river  which 
is  above  high -water  mark,  although  the 
bridge  to  the  middle  of  the  stream  is 
within  the  county  in  which  the  munici- 
pality is  located.  Ft.  Smith  d  V. 
Bridge  Co.  v.  HawJcina,  54  Ark.  509,  12 
L.  R,  A.  487,  16  S.  W.  565. 

*  Such  portion  of  a  railroad  bridge 
ncro88  the  Missouri  river,  constructed 
under  authority  of  Congress,  that  lies 
within  a  particular  county  in  the  state 
is  taxable  by  the  officers  of  that  county, 
and  not  by  the  state  officers  as  part  of 
the  roadway  of  the  railroad,  where  there 
is  no  provision  in  the  statute  for  esti- 
mating its  value  over  that  of  other  por- 
tions of  the  track  and  assessing  a  tax 
on  it,  Cass  County  v.  Chicago,  B.  d  Q 
R.  Co.  25  Neb.  348,  2  L,  R.  A.  188,  4^ 
N.  W.  246;  Chk^go,  B.  d  Q.  R.  Co.  v. 


School  Dist.  No.  1,  26  Neb.  859,  41  N. 
W.  249. 

^Henderson  Bridge  Co.  v.  Com.  9r 
Kv.  623,  29  L.  R.  A.  73,  31  S.  W.  486, 
Affirmed  in  166  U.  S.  151,  41  L.  ed.  963 
17  Sup.  Ct.  Rep.  532. 

M§  65  et  seq.y  ante. 

The  legality  of  a  bridge  is  established 
by  a  statute  legalizing  the  rates  of  toll 
to  be  charged  thereon,  and  which  were 
fixed  by  the  board  of  supervisors;  but 
such  statute  will  not  cut  off  the  existing 
claim  of  a  dock  owner  to  damages  aris- 
ing from  the  fact  that  the  bridge  was 
illegally  constructed,  and  precludes  the 
profitable  use  of  his  property.  Maxtocll 
V.  Bay  City  Bridge  Co.  46  Mich.  278,  9 
N.  W.  410. 

*Ballance  v.  PeoHa,  180  111.  29,  54  N. 
E.  428. 

^Hudson  V.  Cuero  Land  d  Emigration 
Co.  47  Tex.  56,  26  Am.  Rep.  289. 

*8kinner  v.  Hartford  Bridge  Co.  29 
Conn.  523. 

The  acceptance  by  adjoining  landown- 
ers of  damages  assessed  to  them  for  in- 
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grant  of  the  right  to  place  a  bridge  terminal  on  public  property  does 
not  include  the  right  to  obstruct  access  to  fords  leading  from  such 
property  across  the  river. '^  The  riparian  owner  has  a  right  of  action 
for  injury  to  his  mill  rights  by  the  construction  of  a  bridge ;®  also  for 
damming  back  the  water  in  the  stream  so  as  to  flood  his  land.'' 
Where  the  owner  of  a  toll  bridge  across  a  tide-water  river,  which  was 
erected  under  authority  from  the  state,  extends  the  abutment  and  pier 
near  one  bank  of  the  river,  and  thereby  forms  a  race  way  to  his  tide 
mill,  no  grant  from  the  state  of  the  easement  of  having  the  tide-water 
flow  in  the  race  way  will  be  presumed  where  the  owner  of  the  mill, 
or  his  successor  in  interest,  gi*ants  the  bridge  to  the  state  while  he  is 
still  ite  owner  without  any  reservation,  and  with  warranty  and  cove- 
nant that  the  bri<Ige  is  free  of  all  encumbrances.'  A  city  which  for 
more  than  thirty-live  yeai*s  has  maintained  a  bridge  over  a  race  way 
in  such  a  manner  as  not  to  obstruct  the  channel  does  not  thereby  ac- 
quire a  prescriptive  easement  to  maintain  a  pier  in  the  channel.* 
The  mere  fact  that  the  bridge  is  constructed  in  such  a  way  as  to  be 
of  special  use  to  the  riparian  owner  in  the.  transaction  of  his  business, 
as  by  using  it  as  a  standing  place  to  raise  his  mill  gates,^^  or  as  a  por- 
tion of  his  milldam,**  gives  no  right  of  action  for  failure  to  maintain 
it  in  the  same  condition.     A  statute  giving  a  remedy  by  summary  ac- 


juries  resulting  from  the  erection  of  a 
bridge  and  causeway  estops  them,  after 
the  lapse  of  a  long  period,  from  ques- 
tioning the  validity  of  the  proceedings 
under  which  the  causeway  was  con- 
structed and  the  damages  .a^essed. 
Ibid. 

*€ompton  y.  Wmo  Bridge  Co,  62  Tex. 
716. 

^Riddle  T.  Delaware  County,  156  Pa. 
643,  27  Atl.  569. 

An  injunction  wiU  be  granted  to  re- 
strain the  unauthorized  construction  by 
village  authorities  of  a  bridge  over  a 
stream  in  front  of  a  mill,  where  those 
operating  the  miU  will  be  specially  in- 
jured by  reason  of  the  interference 
thereby  with  their  use  and  emjoyment 
of  the  mill  pond  in  connection  with 
their  mill.  Potter  v.  Menasha,  30  Wis. 
492. 

*  See  chap,  xx.,  poet. 

*Foleom  v.  Freeborn,  13  R.  T.  200. 

^McMiUian  v.  Lauer,  24  N.  Y.  Supp. 
951. 

'•Letrt*  T.  Loomie,  50  Wis.  497,  7  N. 
W.  429. 

"  Freeholders  are  not  liable  under  the 
statute  (Pamph.  Laws,  633,  S§  20,  21) 
imposing  liability  when  damage  rtsults 


to  any  person,  his  team,  or  other  prop- 
erty from  want  of  repair  of  a  bridge, 
to  a  mill  owner  who.^e  dam  is  broken 
and  water  power  dissipated  in  conse- 
quence of  the  carrying  away  of  a  high- 
way bridge  construct^  over  it  and  per- 
mitted to  be  out  of  repair.  Livertnore 
v.  Camden  County,  29  N.  J.  L.  245,  Af- 
firmed in  31  N.  J.  L.  507. 

The  owner  of  a  mill  dam  upon  which 
the  abutments  of  a  bridge  rest  has  no 
right  to  depend  upon  such  abutments  to 
maintain  his  dam  so  that  it  will  hold 
water,  and  he  therefore  has  no  right  of 
action  against  the  county  because  his 
mill  is  injured  by  water  passing  through 
a  defectively  constructed  abutment. 
Jernee  v.  Monmouth  County,  52  N.  J. 
L.  563,  11  L.  R.  A.  416,  21  Atl.  295. 

Where  the  owner  of  a  dam  built  a 
wall  of  stone  above  the  dam  and  filled 
in  the  intervening  space  with  earth, 
leaving  a  culvert  for  the  water  to  pass 
through,  and  subsequently  dedicated 
such  causeway  to  the  public  for  a  high- 
way, the  public,  on  accepting  the  same, 
imposed  upon  itself  the  duty  of  main- 
taining the  way  in  a  condition  of  rea- 
sonable convenience  and  safety  for  trav- 
elers; but  it  was  entitled  to  exercise  its 
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tion  for  injuries  theretofore  and  that  may  be  thereafter  sustained  by 
riparian  owners  by  unauthorized  obstructions  to  a  navigable  stream 
by  a  railroad  company's  failure  to  construct  a  bridge  "of  the  same 
height  and  dimensions,  and  of  the  same  width,  between  the  piers"  aa 
the  old  one,  as  required  by  its  charter,  is  not  unconstitutional  as  im- 
pairing the  obligation  of  the  contract  implied  by  its  charter ;  neither 
is  the  act  objectionable,  either  for  removing  the  bar  of  limitation,  or 
for  permitting  the  assessment  of  damages  by  a  jury  of  inquest;  nor  is 
it  unconstitutional  on  the  ground  that  it  is  a  partial  remedy  given  to 
certain  persons  against  the  railroad  company  only,  as  the  remedy  is 
^ven  to  all  who  are  subject  to  damages,  and  against  those,  otaly,  who 
can  do  the  injury.** 

327.  Interference  with  navigation  rights.  — The  public  has  the 
right  to  use  a  navigable  river  for  purposes  of  navigation,  with  which 
the  private  individual  has  no  right  to  interfere,  unless  he  obtains  the 
right  by  legislative  grant.*  And  the  riparian  owner  has  a  right  to 
navigate  the  river  from  his  property  to  the  sea,  with  which  the  public 
has  no  right  to  interfere  without  making  him  compensation  for  the 
interference.*  Furthermore,  the  Federal  government  in  the  United 
States  has  a  paramount  right  over  commerce  with  which  the  states 
cannot  interfere.*  The  question,  therefore,  becomes  important  as  to 
how  far  the  bridging  of  a  stream  interferes  with  any  or  all  of  these 
rights.  There  is  no  question  that  the  bridging  of  a  navigable  stream 
without  legislative  authority  in  such  a  way  as  to  interfere  with  navi- 
gation is  a  public  nuisance.*  Even  the  officers  of  the  subdivisions  of 
the  state  cannot  constnict  bridges  in  such  a  way  as  to  interfere  witJi 
navigation  without  express  authority  from  the  legislature.  A  general 
statute  giving  authority  to  construct  highways  and  bridges  is  not  suf- 
ficient to  authorize  the  construction  of  a  bridge  over  a  public,  navi- 

-discretion  a»  to  the  manner  in  whicli  it  ing  20  feet  wide,  oon»truct«l  by  an  in- 

wotild  perform   that  duty;   and,  in  re-  dividual  with  the  conBont  of  town  au- 

building  the  structure  after  it  had  been  thorities,  but  without  legislative  author- 

waalied  away  by  a  flood,  the  town  was  ity,  across  a  bay  navigable  in  fact,  but 

not  bound  to   reconstruct  the  embank-  at  a  point  where  the  tide  does  not  ebb 

mont,  but  might,  if  it  saw  fit,  construct  or  flow,  is  a  nuisance  j>cr  «e.  although, 

a  bridge  with  a  railing.     Welton  v.  Wol-  if  legally  authorized,  it  would  not  «n- 

coit,  50  Conn.  259.  reasonably  obstruct  navigation.     PettpJe 

"Railcif  V.   Philadelphia.   W.  d  B.  A*,  ex  rel.  Uoirell  v.  Jessup,  28  App.  Div. 

Co.  4  TlaVr.  (Del.)  389,  44  Am.  Dec.  593.  524.  51  N.  Y.  Supp.  228. 

*  See  ft  80.  ante.  If  a  public  bridge  in  its  originsl  con- 

*§  8.%,  ante.  struction  and  its  condition  imi)ede*»  the 

■  §  I4a,  ante.  free  navigation  of  a  stream  for  raftin;? 

HUuirlcs     River     Briflpc     v.     Warren  timber;   for  which   pur])Ose  it  has  bof»n 

Bridge,     7      Pick.     344:      Monoupahela  used  for  many  years,  that  fact  may  be 

Bridge  Co,  v.  Kirk\  4G  Pa.  112,  84  Am.  shown  in  defense  of  an   indictment  for 

Dec.  527.  the  destruction  of  the  bridge.     Owens  t. 

A    private  drawbridge  with  an  open-  State,  52  Ala,  400. 
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gable  water,  the  title  to  the  bed  of  which  is  in  the  state.'  And  gen- 
eral authority  to  construct  bridges  will  not  permit  their  construction 
in  such  a  way  as  seriously  to  obstruct  navigation.®  As  said  in  Com. 
V.  Co&inbs^  general  authority  to  a  court  of  sessions  to  lay  out  high- 
ways will  not  inchide  power  to  lay  a  highway  over  a  navigable  river, 
fresh  or  salt,  so  that  the  river  may  be  obstructed  by  a  bridge.  A  nav- 
igable river  is,  of  common  right,  a  public  highway,  and  general  au- 
thority to  lay  out  a  new  highway  must  not  be  so  extended  as  to  give 
a  power  to  obstruct  an  open  highway  already  in  the  use  of  the  public. 
But  tlie  acts  of  a  board  of  supervisors  in  determining  the  necessity 
for  the  erection  of  a  bridge  across  a  river  and  in  providing  for  its  con- 
struction are  legislative,  and  the  county  is  not  liable  therefor  in  an 
action  for  the  obstruction  of  navigation  by  reason  of  alleged  improper 
construction  of  the  bridge.^  Even  when  a  municipal  corporation  is 
required  to  build  a  bridge  over  a  navigable  river,  it  will  be  liable  for 
constructing  it  in  such  manner  as  to  obstruct  the  free  navigation  of 
the  river.®  If  the  title  to  the  bed  of  the  water  way  is  in  the  ratmici- 
pal  corporation,  it  may  construct  such  bridges  as  it  wishes,  provided 
it  does  not  unnecessarily  interfere  with  the  right  of  navigation.*®  It 
ifl  possible  to  construct  a  bridge  in  such  a  way  that  it  will  not  obstruct 
navigation,  and  such  method  of  construction  should  in  all  cases  be  in- 
^istoil  on ;  although  in  ca*se  tlie  bridge  is  not  constructed  in  that  man- 
ner, a  private  individual  cannot  treat  it  as  a  nuisance,  and  have  it 
abated  as  such,  because,  as  in  the  case  of  other  public  nuisances,  the 
question  of  the  right  to  maintain  it  is  one  which  the  government  alone 
can  raise;  and,  therefore,  the  right  of  a  corporation  to  maintain  a 
bridge  over  navigable  waters  cannot  be  determined  in  a  private  action 
for  damages  for  an  alleged  obstruction  to  navigation  caused  by  the 
bridge.^*     Under  ordinary  circumstances,  there  is  no  objection  to  the 

^Bnyder  v.  FoBier,  77  Iowa,  638,  42  N.  »•  The    fee   in   the  streets  of   Chicago 

W.  606 ;  Biate  v.  Anthaine^  40  Me.  435 :  bein^  vested  in  the  corporation,  so  much 

Charleatotvn    v.    Middlesex    County,    3  of  the  Chicago  river  as  is  measured  by 

Met.  202.  the  width  of  the  streets  crossing  it  is 

Local  commissioners  of  highways  will  likewise  vested  in  it,  including  the  riv- 

be  restrained  from  erecting  bridges  over  er,  the  soil  covered  by  it  and  its  banks, 

streams   which    are   navigable   and    the  ^(ubject  only  to  the  easement  for  naviga- 

beds  of  which  belong  to  the  state,  until  tion :  and,  being  so  owned,  it  is  compe- 

permission  to  do  so  is  obtained  from  the  tent  for  the  corporation  to  build  bridges 

t^slature.  People  v.  Qutchesa,  4S  Barb,  ovor  it  so  as  to  meet  the  great  public 

656.  needs  therefor,  and  such  right  is  not  in- 

8ee  also  (  84,  ante.  consistent  with  the  right  of  free  naviga- 

*Bame9  v.  Racine,  4  Wis.  454 ;  Hickok  tion  of  that  river,  provided  such  bridges 

T.  Hine^  23  Ohio  St.  523.  13  Am.  Rep.  do    not    essentially    injure    the     same. 

256.  Chicago  v.  McQinn,  51   111.  266,  2  Am. 

'2  Mass.  489.  Rep.  295. 

*Ijarhin  v.  Boffinato  County,  11  Mich.  ^Ihtgan  ▼.  Bridge  Co,  27  Pa.  303,  67 

88.  82  Am.  Dec.  63.  Am.  Dec.  464. 

^Harlem  ▼.  Emmert,  41  III.  319.  A  town  situated  above  a  toll  bridge 
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bridging  of  a  navigable  stream  by  the  riparian  ownjer  for  his  own  con- 
venience provided  he  does  not  interfere  with  public  rights ;  and,  since 
the  bridge  may  be  constructed  without  interfering  with  navigation,  a 
private  individual  cannot  complain  if  one  is  constructed  by  another 
individual  without  authority,  provided  his  own  private  rights  are  not 
interfered  with.  The  public,  however,  has  a  right  to  have  the  navi- 
gation remain  absolutely  free,  and  the  public  authorities  may  at  any 
time  proceed  to  abate  a  bridge  that  has  been  thrown  across  a  stream 
without  authority,  or  one  which  interferes  with  navigation.  As  com- 
merce upon  land  has  increased  and  become  more  important,  its  re- 
quirements have  modified  to  some  extent  the  old  rule  which  prevented 
any  interference  whatever  with  navigation  rights,  and  each  right  mod- 
ifies the  other;  so  that  the  obstruction  to  the  navigation  will  not  be 
regarded  as  unreasonable  and  a  nuisance,  unless  it  is  material  and  un- 
necessary in  view  of  the  requirements  of  the  land  traffic.  As  said  in 
Devoe  v.  Penrose  Ferry-Bridge  Co,^^  the  common-law  rule  that  every 
obstruction,,  however  small,  to  the  free  navigation  of  a  public  river  is 
in  strictness  a  nuisance,  is  unreasonable  and  absurd  when  applied  to 
every  creek  where  the  tide  ebbs  and  fiows,  or  which  a  chance  sloop 
might  occasionally  visit,  as  against  the  construction  of  a  railroad  or 
other  highway  thereover  for  the  convenience  of  the  public.  .  The 
question  in  every  such  case  is  as  to  the  relative  importance  of  the  two 
interests  in  that  particular  instance.*^  The  question  as  to  whether  a 
bridge  over  a  navigable  stream  is  a  public  nuisance  does  not  depend 
upon  the  .amount  of  public  benefit  conferred  by  it;  but,  if  a  bridge  is 

which  does  not  permit  of  vessels  above  a  Every  bridge  may  be  said  to  be  an  ob- 

certain  size  passing  through  its  draws  struction,  but  the  delay  or  risk  insepa- 

cannot.  as  representing  its  inhabitants,  rable  to  its  existence  does  not  make  it 

maintain  a  bill  to  abate  the  nuisance  on  an  obstruction  in  contemplation  of  law. 

the  ground,  merely,  that  some  of  its  in-  Columhus    Ins,    Co.   v.     Peoria    Bridge 

habitants  owning  wharfs  are  affected  in  Asso.  C  Mcl^ean,  70,  Fed.  Cas.  No.  3,046 ; 

their  private  shipping  interests.     Dover  United  States  v.  Railroad  Bridge  Co.  6 

V.  Portsmouth  Bridge,  17  N.  H.  200.  Mclean,  617,  Fed.  Cas.  No.  16,114. 

"6  Clark    (Pa.)    313^  3  Am.  L.  Reg.  The  construction  of  a  bridge  across  a 

79,  Fed.  Cas.  No.  3,845.  stream  at  a  point  above  the   tide,  but 

"22€<7.  v.  Beits,  16  Q.  B.  1022,  4  Cox  where  the  public  by  user  has  a  right  of 

Ch.  Cas.  211,  19  L.  J.  Q.  B.  N.  S.  501,  22  navigation,  will  not  be  prevented  where 

Eng.  L.  &  Eq.  Rep.  240;  Thurlow  v.  Bo-  it  does  not,  and  is  not  likely  to,  inter- 

gartf  15  U.  C.  C.  P.  9;  Mississippi  rf  M.  fere  with  navigation.     Evdng  v.  Colqu- 

R.  Co.  V.  Ward,  2  Black,  485,  17  L.  ed.  houn,  L.  R.  2  App.  Cas.  839. 

311;  Thompson  v.  Paterson  d  H.  R.  R.  A  Canadian  case,  however,  held  that, 

Co.  9  N.  J.  Eq.  526.  although  a  bridge  is  of  very  great  pub- 

A  bridge  cannot  be  presumed  to  be  a  lie  benefit,  while  the  prejudice  it  causes 

public    nuisance    for    interfering     with  to  the  public  as  an  obstruction  to  navi- 

navigation    when    the    facts    show    that  gation  is  of  the  slightest  possible  degree, 

there  are  other  bridges  above  and  below  if  unauthorized,  it  is  an  illegal   struc- 

the  one  complained  of  whicli  are  more  ture   amounting   to   a    public    ruiis^ance. 

likely    to     obstruct     navigition.     Attg.  Queen  v.  Moss,  26  Can.  S.  C.  322,  Af- 

Cen.  V.  Delaware  rf  B.  B,  R.  Co.  27  N.  firming  5  Can.  Exch.  30. 
J.  Eq.  1. 
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necessary  for  the  convenience  of  the  public,  and  does  not  prevent  the 
free  use  of  the  stream  as  a  public  highway,  although  causing  some 
slight  inconvenience  to  those  who  had  been  in  the  habit  of  navigating 
the  stream  by  obliging  them  to  take  some  additional  precautions  in 
passing  it^  it  is  not  necessarily  a  nuisance.^*  The  fact  that  the  chan- 
nel is  somewhat  abridged,  or  that  vessels  are  delayed  to  a  slight  de- 
gree, does  not  render  the  bridge  a  nuisance.^^  But  if,  when  the  draw 
in  a  railroad  bridge  across  navigable  water  is  closed,  it  is  a  complete 
obstruction  to  the  navigation  of  the  river  by  tugboats  as  they  are  usu- 
ally and  generally  constructed,  it  is  a  nuisance  per  se,  and  no  notice 
is  necessary  to  be  given  the  company  to  abate  it,  for  it  is  its  duty  to  do 
so  when  it  is  necessary  or  proper  for  the  river  to  be  so  used.^®  The 
opinion  of  experts  is  admissible  upon  the  question  whether  or  not  a 
bridge  is  an  obstruction  to  a  river.^^  The  above  rules  do  not  prevent 
the  public  authorities  from  abating  a  bridge  if  it  is  found  that  the 
interests  of  the  public  require  that  it  should  be  abated.  The  question 
of  the  relative  necessities  of  land  and  water  traffic  is  committed  to  the 
l^slature,  and  it  may,  as  against  the  public,  authorize  the  complete 
obstruction  of  the  navigation  if  it  considers  it  for  the  public  interests ; 
and  it  may  authorize  such  obstruction  as  against  all  private  individ- 
uals except  those  whose  access  from  their  property  to  the  sea  will  be 
cut  oflF  by  the  obstniction.^*     Authority  granted  by  the  legislature  to 

**WilliafM  V.  Bcardsley,  2  Ind.  691.  it»g  Newark  bay  by  a  viaduct  bridge  oth- 

^Milnor  v.  ^etr  Jersey  R.  d  Transp,  erwise  properly  located  and  constructed 

Co.  3  Wall.  782,  Appx.,  16  L.  ed.  799,  by  driving  500  piles  so  near  to  the  navi- 

Appx.,  6  Am.  L.  Reg.  6,  Fed.  Cm.  No.  gable  channel  as  greatly  to  narrow  it 

0,620.  and     impede     and     hinder     navigation. 

Bridges  across  a  navigable  river  with-  Stephcti^i  d  C,  Tranfip,  Co.  v.  Central  R. 

in  the  limits  of  a  city,  furnished  with  Co.  33  N.  J.  L.  229. 

capacious  draws  for  the  passage  of  ves-  "Gates  v.  Northern  P.  R,  Co,  64  Wis. 

aels,  do  not  unlawfully  obstruct  naviga-  64,  24  N.  W.  494. 

tion  because  vessels  are  subject  to  delay  "Qault  v.   Concord  R.   Co.  63  N.  H. 

on  account  of  an  ordinance  of  the  city  356. 

requiring  such  draws,  during  a  portion  "  A  to\»Ti  owning  wharves  above  a  toll 

of  the  day,  to  be  closed  after  remaining  bridge  which  does  not  permit  of  vessels 

open  ten  minutes,  and  remain  closed  for  above  a  certain  size  passing  through  its 

a  like  period,  if  necessary  for  the  needs  draws  has  rights  similar  to  those  pos- 

of    the  public    desiring    to    cross    the  sessed  by  any  other  owner  of  property, 

bridge,  before  being  again  opened  for  the  and,    to    maintain   a  bill    to   abate   the 

passage  of  vessels.     Chicago  v.  MoCHnn,  bridge  as  a  nuisance,  must,  like  an  indi- 

51  111.  260,  2  Am.  Rep.  295.  vidual,  allege  some  particular  grievance 

The    Ontral    Railroad    Company     of  beyond  that  sustained  by  the  public  gen- 

New  Jersey,  being  chartered  by  special  erally.     Dover  v.  Portsmouth  Bridge,  17 

statute  declared  in  terms  to  be  a  public  N.  H.  200. 

act  and  commanding  the  courts  so  to  A  court  of  equity  will  not  require  a 
recognize  it,  and  having  power,  by  a  railroad  company  to  substitute  a  draw- 
supplement  thereto,  to  extend  its  road  bridge  for  a  permanent  one,  sought  by 
to  New  York  bay,  and  in  doing  so  to  the  owners  of  land  abutting  on  a  slough 
construct  a  suitable  bridge  over  all  nav-  upon  the  ground  that  the  railroad  com- 
israble  waters  crossed  on  the  way,  is  not  pany  is  required  by  its  charter  to  re- 
liable,  under  allegations,  for  obstruct-  store  all  streams  crossed  by  it  to  their 
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construct  a  bridge  usually  provides  that  tlie  navigation  shall  be  ob- 
structed as  little  as  possible;  but,  if  the  legislature  authorizes  the 
bridge,  which  merely  obsti'ucts  without  destroying  the  navigation,  no 
private  individual  has  any  right  to  complain,  and  the  Federal  govern- 
ment cannot  interfere  unless  the  obstruction  is  forbidden  by  an  act  of 
Congress.^*  The  rule  forbidding  the  bridging  of  stre^iras  without 
authority  is  for  the  protection  of  navigation,  and,  when  the  only  nav- 
igation of  which  the  stream  is  capable  is  the  floatage  of  logs  and  flat- 
boats,  authority  is  not  necessary  to  legalize  the  bridge.***  If  the  one 
about  to  construct  a  bridge  across  a  navigable  river  which  will  ob- 
struct the  navigation  in  any  degree  wishes  to  protect  himself  from 
liability  to  have  his  bridge  abated  by  the  public  authorities,  or  from 
liability  to  have  private  individuals  question  the  legality  of  the  struc- 
ture, it  is  necessary  for  him  to  obtain  the  authority  of  the  legislature 
to  its  construction.     If  he  does  not  do  so,  he  is  liable  for  all  injuries 

which  are  caused  by  it*^  The  power  to  authorize  the  erection  of  a 
f 

former  condition  so  as  not  to  impair  of  over  50  feet  for  the  passa^  of  logs, 
their  nsefulness,  and  that  such  penna-  and  having  guide  booms  to  direct  the 
nent  bridge  obstructs  the  passage  of  logs  to  this  openings  fulfills  all  the  re- 
vessels  in  the  slough  between  their  land  quirements  of  navigation  at  that  point, 
and  a  navigable  river,  where  it  appears  where  the  stream  is  navigable  only  for 
that  such  owners  could  not  avail  them-  floatage  of  logs.  Bucki  v.  Cone,  26  Fla. 
selves  of  the  slough  for  the  purpose  al-  1,  6  So.  100. 

leged    because     there    was    a    space    of  There  are  three  cases  in  which  the  au- 

ground  over  which  they  had  no  control,  thority  of  the    l^slature    to    erect  a 

which  cut  off  the  water  connection  be-  bridge  across  a  stream  is  necessary:  (1) 

tween  a  canal  or  slip  owned  by  them  Where    the    stream    is    navigable;     (2) 


and  the  slough,  and,  therefore,  to  re- 
quire such  action  on  the  part  of  the 
railroAd  company  would  result  only  in 
injury  and  expense  to  it  without  any 
corresponding  advantage  to  such  own- 
ers. Jolict  d  C,  R.  Co.  V.  Healy,  04  111. 
416,  Reversing  2  111.  App.  435. 

In  one  case  it  was  held  that  a  bridge 


where  the  title  to  the  bed  of  the  stream 
is  in  the  public;  (3)  where  the  right  to 
take  tolls  is  desired.  Ft,  Plain  Bridge 
Co,  V.  Smith,  30  N.  Y.  44. 

*^Work8  V.  Junction  R.  Co,  6  McLean, 
425,  Fed.  Cas.  Ko.  18,046. 

The  public  may,  by  user,  have  a  right 
to  navigate  a  stream  at  a  point  above 


may  be  authorized  over  a  stream  which  the  action  of  the  tide,  and  riparian  pro- 
is  floatable  for  logs  only  1^  miles  above  prietors  will  not  be  permitted  to  con- 
it,  and  when  only  one  person  is  interest-  struct  bridges  or  other  structures  where 
ed  in  the  floatage,  although  the  effect  they  interfere  with  the  navigration.  Eto- 
will  be  to  cut  off  all  possibility  of  float-   ing  v.  Colquhoun,  L.  R.  2  App.  Cas.  839. 


ing  logs  on  the  stream.  Peters  v.  New 
Orleanj*,  M.  d  C.  R.  Co,  56  Ala.  628. 
But  this  could  only  be  done  by  compen- 
sating the  riparian  owner  for  the  loss 
thereby  inflicted  upon  him. 

^Hiqhuay  Contra,  v.  Chaffee,  1  Mich. 
N.  P.  147. 

^Spring  v.  Chase,  2  Dane  Abr.  696. 

The  board  of  supervisors  will  not  be 
enjoined  from  erecting  a  bridge  over  a 
navigable  stream  at  a  point  incapable  of 
U8e  for  purposes  of  practical  navigation. 
People  V.  MeacK  14  Abb.  Pr.  N.  S.  429. 


A  bridge  company  will  be  restrained 
from  proceeding  with  its  works  and 
placing  piles  in  a  navigable  river,  with- 
out proof  of  substantial  injury  to  tlie 
public,  where  it  is  proceeding  in  viola- 
tion of  law  and  in  a  manner  tending  to 
public  injury.  Atty.  Gen.  v.  Shretvs- 
hury  (Kingsland)  Bridqe  Co,  L.  R.  21 
Ch.  Div.  752,  51  L.  J.  Ch.  N.  S.  746,  46^ 
L.  T.  N.  S.  ti87,  30  Week.  Rep.  916. 

A  statute  authorizing  a  railroad  com- 
pany to  erect  a  bridge  similar  to  one  al- 
ready erected  by  it  is  no  defense  in  an 


A  toll  bridge  constructed  with  a  space  action  by  a  steamboat  owner  to  recover 
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bridge  i-ests  in  the  legislature,  and  not  in  a  niunicipa]  corporaiion,  iiu- 
lesfi  the  power  has  been  expressly  conferred  upon  it.  But,  if  a  town 
has  received  a  grant  from  the  Crown  of  the  power  to  control  the 
waters  within  its  limits,  it  may  grant  authority  to  construct  a  bridge 
over  them.*^  All  authority  conferred  must  be  strictly  pursued/-^*  and 
all  conditions  imposed  must  be  strictly  complied  with.**  In  granting 
a  franchise  to  erect  a  bridge  over  a  navigable  stream,  with  the  limita- 
tion that  navigation  be  not  impeded  thereby,  the  legislature  is  pre- 
sumed to  have  had  all  the  natural  growili  of  navigation  in  view,  and 
the  grantees  take  the  franchise  cum  onere.^^  Authority  granted  may 
be  withdra>\Ti,  even  after  the  work  is  partly  completed,  where  the 
power  to  make  such  wthdrawal  is  reserved  in  the  statute.*®     The  ri- 

damages  for  the  obstruction  of  naviga-  scribed  height,  becomes  a  nuisance  if 
tion  caused  by  the  bridge  during  the  the  distance  between  it  and  the  bed  of 
time  it  was  in  existence  prior  to  the  the  stream  becomes  less  than  42  feet  by 
fMssage  of  the  statute.  Feltus  ▼.  Stcan,  reason  of  the  raising  of  the  bed  of  the 
62  Miss.  415.  stream   by   natural    deposits    or    other 

8o,  one  who  rightfully  maintains  a  causes.  State  v.  South  Carolina  R,  Co, 
milldam,  whereby  a  stream  sufficiently  28  S.  C.  23.  4  S.  £.  796. 
large  and  deep  to  permit  of  the  floating  When  a  railroad  is  authorized  to  con- 
of  logs  at  some  seasons  of  the  year  is  struct  a  bridge  over  a  public  stream  pro- 
rendered  of  sufficient  capacity  to  float  vided  that  the  free  and  uninterrupted 
a  steamer  which  has  long  been  used  to  navigation  thereof  shall  not  be  inter- 
transport  the  products  of  the  mill  up  fered  with,  the  condition  of  the  grant  \a 
the  river,  the  bridges  across  which  have  not  met  unless  navigation  is  left  open 
been  built  so  as  to  permit  of  the  passage  at  all  times, — that  is,  entirely  uninter- 
of  the  boat,  is  entitled  to  an  injunction  rupted.  Bnure  v.  Great  Weatem  R,  Co. 
restraining  local  authorities  from  re-  13  U.  G.  Q.  6.  376. 
building  a  bridge  so  as  to  deprive  him,  A  bridge  permitted  by  an  act  of  the 
without  condemnation  or  compensation,  state  legislature,  but  not  constructed  in 
of  his  right  to  run  his  boat.  Stofflet  y.  accordance  with  it,  is  an  unauthorized 
Bste$,  104  Mich.  208,  62  N.  W.  347.  obstruction,  and  the  owner  of  a  vessel 

"*  A  resolution  pnsJWMl  by  the  trustees  injured  by  a  collision  with  it  may  main- 
of  a  town,  which  gives  a  person  "liberty  tain  a  suit  in  personam  in  admiralty 
to  make  a  roadway  and  erect  a  bridge,''  i^inst  the  owner  of  the  bridge  for  dam- 
and  which  is  passed  in  the  exercise  of  ages ;  but  he  must  allege  and  prove  that 
a  governmental  power  conferred  by  a  the  collision  was  caused  by  the  defective 
charter  in  colonial  days,  creates  a  fran-  construction  or  maintenance  of  the 
ehise,  rather  than  a  license  or  easement,  bridge  in  some  specifled  particular. 
Southampton  v.  Jesaup,  162  N.  Y.  122,  Oregon  City  Transp.  Co.  v.  Columbia 
60  N.  E.  538.  Street  Bridge  Co,  53  Fed.  549. 

^ape  Elizabeth  v-  Cumberland  Coun-  ^Dugan  v.  Bridge  Co,  27  Pa.  303,  67 
iy,  64  Me.  456.  Am.  Dec  464. 

^Mi980uri  River  Packet  Co,  v.  Eanni-  ^Neicport  d  C,  Bridge  Co.  v.  United 
bai  d  St.  J.  R,  Co.  1  McCrary,  281,  2  States,  105  U.  S.  470,  26  L.  ed.  1143; 
Ped.  286.  Southampton  v.   Jesaup,   10   App.   Div. 

Under  a  statute  granting  the  privilege  456,  42  N.  Y.  Supp.  4. 
of  ooiistructing  a  railroad  bridge  across  Where  a  road  company  obtained  leave 
a  navigable  stream,  provided  it  be  at  to  build  a  bridge  at  a  point  on  a  river 
least  42  feet  above  the  bed  of  the  river,  from  the  department  of  public  works 
that  the  railroad  company  pay  the  ex-  under  whose  control  this  piorticm  of  the 
pense  of  putting  hinges  on  the  smoke-  river  was,  upon  condition  that,  In  the 
stadcB  of  steamboats,  and  transport  cer-  event  of  navigation  being  resumed,  the 
tain  fertilizers  at  a  specified  rate,  the  bridge  should  be  removed  or  a  draw- 
conditions  are  continuing  ones,  and  the  bridge  substituted;  and  where,  upon 
bridge,  after  its  constru<3ion  at  the  pre-  navigation    being   resumed,    the    bridge 
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parian  owner  cannot  grant  the  right  to  bridge  the  stream  to  the  in- 
jury of  navigation.*^  After  the  completion  of  a  bridge,  the  legisla- 
ture may  require  its  alteration  in  such  a  way  that  it  shall  not  consti- 
tute an  obstruction  to  navigation.*®  It  may  commit  to  administra- 
tive officers  the  power  to  determine  whether  or  not  the  intended  bridge 
will  be  an  obstruction  to  navigation.*®  If  the  structure  has  stood  for 
a  long  period  of  time  without  any  objection  on  the  part  of  the  state,  it 
may  be  regarded  as  lawful.®^     If  authority  has  been  granted  by  the 


was  ordered  removed  by  the  department 
of  public  works,  and  was  removed  by  the 
county  into  whose  control  the  road  had 
passed, — a  mandamus  will  not  be  grant- 
ed compelling  the  county  to  build  a 
swing  or  other  bridge  at  that  point;  it 
having  been  discretionary  in  the  govern- 
ment to  allow  a  bridge  there  or  not,  the 
oounty  was  neither  auttsorized,  nor  com- 
pelled, to  build  it.  Wescotl  v.  Peter- 
h<yrough  County,  33  U.  C.  Q.  B.  280. 

^Stmmona  v.  Mumford,  2  R.  I.  172. 

"  Tlie  penalty  provided  by  25  Stat,  at 
L.  424,  425,  in  case  a  railroad  company 
fails,  after  notice,  to  alter  its  bridgo 
over  a  river  so  that  it  will  not  obstruct 
navigation  cannot  be  recovered  from  re- 
ceivers into  whose  hands  the  railroad 
passed  after  service  of  the  notice;  nor 
is  the  company  liable,  since  its  dispos- 
session by  the  receiver  is  a  sufficient  ex- 
cuse. United  States  v.  8t.  Louis,  A.  <0 
T.  R,  Co,  43  Fed.  414. 

^E.  A,  Chatfield  Co.  v.  New  Haven, 
110  Fed.  788. 

Congress  may  declare  that,  upon  a 
certain  fact  being  established,  a  bridge 
over  a  navigable  river  may  be  deemed  a 
lawful  structure,  and  may  employ  the 
Secretary  of  War  as  an  agent  to  ascer- 
tain that  fact.  Miller  v.  New  York,  109 
U.  S.  385,  27  L.  ed.  971,  3  Sup.  Ct.  Rep. 
228. 

So,  the  provision  of  the  act  of  Septem- 
ber 10,  1890,  §  4,  conferring  upon  the 
Secretary  of  War  power  to  give  notice 
of  alterations  required  in  bridges  deemed 
by  him  to  be  obstructions  to  navigation, 
and  to  prescribe  a  reasonable  time  in 
which  they  must  be  made,  and  empower- 
ing the  District  Attorney  to  prosecute 
persons  refusing  to  comply  with  such 
notice, — is  not  unconstitutional  as  dele- 
gating legislative  or  judicial  power  to 
the  Secretarv  of  War.  United  States  v. 
Moline,  82  Fed.  592. 

A  notice  given  by  the  Secretary  of 
War  to  bridge  owners  so  to  alter  the 
structure  as  to  render  navigation 
through  or  under  it  free,  easy,  and  un- 


obstructed is  insufficient  for  failure  to 
point  out  the  alterations  required  to  be 
made,  although  it  recites  that  the  bridge 
is  an  obsruction  to  navigation,  render- 
ing the  passage  of  boats  and  raftt 
through  its  western  pier  difficult. 
United  States  v.  Keokuk  d  H,  Bridge 
Co,  46  Fed.  178. 

But  Congress  cannot  confer  upon  the 
Secretary  of  War  the  right  to  declare 
that  bridges  lawfully  ered^ed  in  accord- 
ance with  the  requirements  of  the  acts 
authorizing  them  are  obstructions  to 
free  navigation  and  must  be  remodeled 
or  removed.       Ibid. 

A  statutory  requirement  that  the  plan 
of  a  bridge  over  any  navigable  water 
must  be  approved  by  a  board  of  public 
works  or  an  acting  commissioner  having 
charge  of  the  public  works  where  such 
crossing  is  proposed  embraces  all  waters 
of  the  state  navigable  by  the  works  of 
art  or  nature,  and  does  not  limit  their 
power  to  places  where  public  worJcH 
exist,  or  to  waters  made  navigable  by 
the  state.  Works  v.  Junction  R.  Co.  5 
McLean,  425,  Fed.  Cas.  No.  18,046. 

Under  a  statute  authorizing  the  act 
ing  commissioner  or  the  board  of  public 
works  to  approve  of  the  p?on  or  struc- 
ture of  a  proposed  bridge  over  navigable 
waters,  the  favorable  decision  of  the 
acting  commissioner  is  final  where  no 
provision  is  made  for  an  appeal  there- 
from, and  a  reversal  of  his  decision  by 
the  board  of  public  works  is  a  nullity 
for  want  of  jurisdiction.    Ibid. 

*It  cannot  be  urged  that  a  draw- 
bridge over  a  navigable  stream  is  not  a 
legal  structure  because  not  located  at 
the  exact  point  authorized  by  the  board 
of  supervisors,  where  it  has  been  in  ex- 
istence for  twenty-nine  years  without 
anyone  questioning  its  legality,  and  the 
legislature  and  board  of  supervisors 
have  recognized  it  by  providing  for  its 
maintenance.  Dietrich  v.  Sohremms, 
117  Mich.  298,  76  N.  W.  618. 

When  the  Crown  has  bad  power  to 
grant  the  bed  of  a  navigable  stream  for 


Digitized  by  VjOOQIC 


I  327]  PUBLIC  IMPROVEMENTS.  1296 

legislature  acting  within  its  constitutional  powers,  the  bridge  cannot 
be  regarded  as  a  nuisance.^*  As  said  in  Illinois  River  Packet  Co.  v. 
Peoria  Bridge  Asso.^^^  the  right  to  build  a  bridge  over  a  navigable 
stream  under  a  grant  of  the  legislature  having  jurisdiction  thereof  is 
coextensive  with  the  right  of  navigating  such  stream;  and,  if  such 
bridge  is  constructed  so  as  to  interfere  as  little  as  possible  with  free 
navigation,  upon  the  most  approved  plan,  with  a  suflScient  way  left 
for  the  passage  of  boats  in  ordinary  conditions  of  wind  and  stages  of 
water,  it  cannot  be  adjudged  to  be  a  material  obstruction  to  such 
navigation,  although  in  times  of  high  wind  or  water  ordinary  pru- 
dence would  require  a  boat  to  delay  passing  through  the  draw  until 
the  condition  of  the  elements  should  become  more  favorable.  Au- 
thority conferred  will  be  construed  so  as  to  carry  out  the  intent  of  the 
legislature,  and  permit  the  continuance  of  the  structure  erected  if  it 
can  be  done.^*  Therefore,  one  seeking  to  recover  for  injury  done  hj 
a  bridge  crossing  a  navigable  river  of  the  United  States,  on  the  ground 
that  it  does  not  conform  with  the  act  by  which  it  was  authorized,  has 
the  burden  of  showing  that  fact'*  If  the  character  of  the  improve- 
ment is  not  specified  by  the  authorities,  the  grantee  has  a  wide  discre- 
tion as  to  the  manner  in  which  the  work  shall  be  done,  and  he  may 
adopt  any  kind  of  improvement  which  will  not  necessarily  interfere 
with  the  rights  of  the  public ;  and  he  is  not  limited  to  one  exercise  of 
the  power,  but  may  change  the  structure  if  it  is  not  adequate  to  his 
needs.*'     A  bridge  constructed  without  authority  may  be  legalized.'* 

mare  than  twenty  years,  and  during  the  navigating  said  waters,"  is  not  sub- 
that  time  a  public  bridge  has  been  ject  to  indictment  for  "obstructing  and 
maintained  thereover,  but  without  creat-  impeding"  such  river,  as  such  acts  to  a 
ing  a  nuisance  owing  to  its  abandon-  certain  extent  are  necessary  and  reason- 
ment  for  navigation  purposes,  a  dedica-  able  to  the  enjoyment  of  its  franchise, 
tion  for  the  highway  will  be  presumed.  State  v.  Portland  d  K,  £.  Co.  57  Me. 
Queen  v.  Moss,  26  Can.  S.  C.  322,  Af-  402. 
Arming  5  Can.  Exch.  30.  An  authorization  to  erect  a  viaduct 

** People  em  rel.  State  Harbor  v.  Po-  across  a  river  does  not  limit  the  power 

irero  d  B.  V.  R.  Co.  67  Cal.  166,  7  Pac.  to  cases  where  the  crossing  is  from  bank 

445.  to  bank,  but  confers  the  power  of  build- 

"38  111.  467.  ing   them    over   such    waters  generally. 

*A  provision  in  an  act  authorizing  Atty,  Oen.  v.  Delaicare  d  B.  B,  R.  Co. 

the  erection  of  a  railroad  bridge  over  a  27  N.  J.  Eq.  631. 

river,  that  suitable  and  sufficient  draws  An    interstate   boundary   river   above, 

shall  be  made  so  as  not  to  obstruct  nav-  tidal  waters  will  not  be  presumed  to  bo 

igation,   is  not    a   prohibition    against  excluded  from  the  provisions  of  an  act 

building  a  bridge  if  navigation  shall  be  authorizing  the  building  of  railroad  viu- 

at  all  obstructed  thereby,  but  simply  a  ducts  over  SLiiy  navigable  or  other  rivers, 

requirement  that  the  draws  shall  be  suf-  streams,  or  bay  of  water.     Thid, 

ftcient  not  to  obstruct  navigation.    Atty.  **8ilver  v.  MisHouri  P.  R.  Co.  101  Mo. 

Oen.  ex  rel.  Easton  v.  Vew  York  d  L.  B.  79,  13  S.  W.  410. 

R.  Co.  24  N.  J.  Bq.  49.  "  One  granted  a  franchise  by  the  tnis 

A  railroad  company  authorized  to  con-  tees  of  a  town  to  make  across  a  bay  a 

struct   a   bridge   over    tidal,    navigable  roadway  the  chnractor  of  tlie  oonstruc- 

wateTJ».   provided   it  does   not   "prevent  tion  of  which  is  not  specified  does  not, 
VoF,.  II. — Watfrs,  82. 
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The  main  channel  of  a  river,  within  the  meaning  of  a  statute  author- 
izing the  erection  of  a  bridge  over  the  main  channel,  is  that  part  of 
the  river  bed  over  which  the  principal  volume  of  water  flows.*^  The 
question  whether  or  not  the  bridge  is  an  obstruction,  and  how  far  it 
may  be  pennitted,  is  a  legislative,  and  not  a  judicial,  question.*^ 
There  is  no  liability  for  accidental  obstructions  not  caused  by  the 
construction  of  the  bridge,  although  such  construction  may  contribute 
thereto.^*  The  bridge  owner  is  not  i*esponsible  for  the  acts  of 
strangers.'*^  The  state  may  require  the  abatement  of  bridges  con- 
structed without  its  authority  whenever  it  ch<x)ses  to  do  so.  And 
equity  may  enjoin  the  construction  of  a  bridge  which  will  constitute 
a  public  nuisance.**  Injunction  is  not  the  proper  remedy  for  the  act 
of.a  'public  body,  clothed  witli  legislative  authority  in  locating  a 
bridge  by  an  illegal  exercise  of  authority  in  such  a  way  as  to  injure 
riparian  owners,  as,  by  acting  arbitrarily  toward  them,  or  denying 


by  buiMing  a  temporary  trestle,  elect 
to  construct  in  that  manner  so  as  to 
prevent  him  thereafter  from  building 
a  roadway  of  earth  or  any  other  ordi- 
nary material.  Southampton  v.  Jessup^ 
162  N.  Y.  122,  66  N.  E.  538,  Reversing 
64  App.  Div.  525,  72  N.  Y.  Supp.  312, 
780,  and  Overruling  10  App.  Div.  456,  42 
N.  Y.  Supp.  4. 

"llie  passage  of  an  act  declaring  a 
bridge  a  lawful  structure  pending  a  suit 
to  procure  an  abatement  of  the  bridge 
as  a  nuisance  renders  the  structure  law- 
ful, and  is  binding  upon  the  circuit 
court,  which  must  be  governed  by  tlie 
law  as  it  is  at  the  time  when  it  is  called 
upon  to  act.  It  is  decisive  of  the  ques- 
tion by  furnishing  a  rule  of  law^  by 
which  it  must  be  decided,  and  not  by  de- 
priving the  court  of  jurisdiction.  TJic 
Clinton  Bridge,  1  Woolw.  150,  Fed.  Cas. 
No.  2,900;  Wiamer  v.  Orcat  Westmi  U. 
Co,  17  U.  C.  Q.  B.  510. 

^8t.  Louis  rf  8t.  P.  Packet  Co.  v. 
Keokuk  d  U,  Bridge  Co.  31  Fed.  755. 

"  Milnor  v.  "Neic-  Jersey  R.  <f  Transp. 
Co.  3  Wall,  782,  Appx.,  16  L.  ed.  799, 
Appx.,  6  Am.  L.  Reg.  6,  Fed.  Cus.  No. 
9.«i20. 

In  a  suit  between  citizens  of  tlic  state 
of  New  York  to  enjoin  the  erection  of  a 
bridge  as  a  public  nuisance  the  circuit 
court  is  without  jurisdiction  «o  far  as 
a  state  law  may  be  violated,  but  may 
inquire  whether  the  bridge  is  being  built 
in  conformity  with  the  Constitution  and 
laws  of  the  United  States.  Miller  v. 
New  York,  VA  Blatehf,  409,  Fed.  Cas. 
No.  9,58.). 


"•County  commissioners  are  not  lia- 
ble for  tlie  detention  of  a  boat,  cjiu-icd 
by  the  erection  of  a  bridge  across  a  nav- 
igable river  authorized  by  the  commis- 
sioners, where  the  bridgir.  when  erected, 
was  no  obstruction  to  the  navigation  of 
the  river  along  the  channel  then  used, 
but.  by  reason  of  a  freshet,  a  dam  previ- 
ously constructed  under  authority  of 
law  for  the  improvement  of  navigation 
gave  way  causing  the  water  to  abandon 
the  new  channel  and  lock,  through 
which  the  iiii]>rovenient  caused  it  to 
How,  and  n'sunie  the  old  channel,  which 
had,  in  the  meantime,  hfcome  obstructed 
by  a  bar  so  as,  in  connection  with  the 
bridjje,  to  create  an  ohsl  ruction  to  navi- 
.gation.  >7.  Joseph  County  v.  Pidge.  5 
ind.  13. 

*"  A  railroad  company  lawfully  con- 
strue! in;;  its  road  in  a  proper  manner 
over  navigable  water  is  not  liable  for 
damages  resulting  from  the  obstruction, 
without  its  fault,  of  an  open  s])aco  loft 
for  the  pa.s8age  of  vessels,  as  such  space, 
simply  spanned  by  its  draw  for  the  pas- 
sage of  trains,  is  left,  not  only  to  the 
free  n«e,  but  to  the  control  and  ctre, 
of  the  public.  Pensaeola  tC  A.  R.  Co.  v. 
Uyer  Bros.  32  Ma.  539.  22  L.  R.  A.  368, 
14  So.  381. 

*^Ai/y.  (icn.  v.  Nnr  .hrsfy  R.  d 
Transp.  Co.  3  N.  J.  Eq.  130. 

Equity  will  not,  however,  restrain  the 
construction  of  a  bridge  over  n:» visible 
waters  to  be  built  in  substantial  com- 
))liance  with  the  terms  of  legislation. 
Flanagan  v.  PhilaJrlphia,  42  Pa.  219. 

A     preliminary     injunction     will     not 
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them  a  fair  hearing  on  the  merite ;  but  the  remedy  miist  be  by  cer- 
tiorari.** Where  a  bridge  over  a  navigable  river  has  been  allowed  t<> 
proceed  almost  to  completion  in  sight  of  all  the  parties,  a  preliminary 
injunction  will  not  lie  to  stop  the  work  until  the  rights  can  be  adjudi- 
cated.*^ A  Federal  court  will  not  grant  a  preliminary  injunction  to 
restrain  the  erection  of  a  bridge  over  a  public  stream  entirely  within 
one  state  when  the  legal  right  is  disputable,  and  especially  when  the 
right  depends  on  the  law  of  a  state  which  has  prohibited  the  enjoining 
of  the  erection  of  public  works  until  questions  of  title  and  damages 
have  been  finally  decided  by  a  common-law  court.**  A  law  prohibit- 
ing the  granting  of  an  injunction  ^'against  the  erection  or  use  of  any 
public  works  of  any  kind  erected,  or  in  process  of  erection/'  under 
l^slative  authority  until  title  and  damages  have  been  finally  decided 
by  a  oommon-law  court  applies  to  the  erection,  under  franchise,  of  a 
bridge  over  a  navigable  river.** 

327a.  Implied  grants  at  power. —  The  right  to  bridge  streams  is  nec- 
essarily included  in  some  grants  of  power  to  construct  public  works, 
although  not  expressly  mentioned.  Thus,  the  grant  of  a  right  to  con- 
struct a  railroad  between  two  points  on  opposite  sides  of  the  stream 
necessarily  includes  a  right  to  construct  a  bridge  across  it^  if  that  is 
the  only  feasible  manner  of  carrying  tracks  across.^  And  the  same 
is  true  of  the  grant  of  the  right  to  construct  a  road  under  similar 
circumstances.* 

328.  Ho  right  to  obstruct  navigation  will  be  implied. — Pennsylvania 
V.  Wheeling  £  B.  Bridge  Co}  held  that  the  right  of  bridging  a  river 

ismie  to  refltrain  a  bridge  corporation  wis  railroad  between   specified    points, 

from  completing  its  work  unless  and  un-  with  all  the  powers,  privileges,  and  im- 

til  it  specifically  performs    a    contract  muni  ties  necesBary  to  that  end,  is  enti- 

with  reference  thereto  with  a  navigation  tied  to  bridge  a  navigable  river  which 

corporation,  as  it  would,  by  indirection,  it  must  necessarily   cross,   although   it 

enjoin  the  specific  performance  of  a  con-  will  in  some  measure  impair  the  navi- 

tract,  contrary  to  principles  of  equity,  gability  of  the  river,  and  the  extent  of 

Philadelphia  i  R,  R.  Co.  v.  Philadelphia,  such  obstruction  is  a  question  the  courts 

S  Phila.  112.  must  detennine  in  the  absence  of  specific 

tucker  v.  Burlingtim  County,  1  N.  directions  en    the    part    of    Congress. 

J.  Eq.  283.  Hughe*  t.  'Sorihem  P.  R.  Co.  9  Sawy. 

^Alty.   Gen.  ex  rel.  Easton    v.    New  313,  18  Fed.  106. 

York  i  L.  B.  R.  Co.  24  N.  J.  Eq.  49.  -Hickok  v.  Hine,  23  Ohio  St.  523,  13 

**Munagh  v.  Philadelphia,  1  W.  N.  C.  Am.  Rep.  256. 

37.  A  statute  conferring  power  to  lay  out 

^Flanagan  v.  Philadelphia,    8    Phila.  highways,  although  silent  as  to  the  con- 

110.  struction  of  bribes,  carries  with  it  by 

^Mohatck  Bridge  Co.  v.  Utica  d  8.  R.  implication     the     power    to     construct 

Co,  6  Paige,  659;  People  ex  rel.  State  bridges  along  its  route,  even  over  nav- 

Harhor  v.  Potrero  d  B.  V.  R.  Co.  67  Cal.  igablc  waters,  necessitating  the  construc- 

166,  7  Pac.  446.  tion  of  bridges   provided    with    draws. 

A  railroad  company  authorized  by  act  Brown  v.  Preston,  38  Conn.  219. 

of  Congress  to  lay  out,  locate,  construct,  *  13  How.  618,  14  L.  ed.  249. 
romiah,  maintain,  and  enjoy  a  eontinn- 
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could  only  be  maintained  when  so  exercised  as  not  to  be  incompatible 
with  the  right  of  navigation.  Therefore,  the  mere  grant  of  a  right 
to  bridge  a  river  will  never  be  construed  so  as  to  give  a  right  to  ob- 
struct the  navigation  of  the  stream.^  As  said  in  Clement  v.  Metro- 
politan West  Side  Elev.  R.  Co,,^  a  bridge  spanning  a  navigable  river 
is  an  obstruction  to  navigation,  tolerated  because  of  necessity  and  con- 
venience to  commerce  upon  land.  Such  a  structure  must  be  so  main- 
tained and  operated  that  navigation  may  not  be  impeded  more  than 
is  absolutely  necessary,  the  right  of  navigation  being  paramount  It 
is  incumbent  upon  the  owner  that  the  bridge  be  so  constructed  that  it 
may  be  readily  opened  to  admit  the  passage  of  craft,  and  maintained 
in  suitable  condition  therefor.  It  is  also  his  duty  to  place  in  charge 
those  who  are  competent  to  o]>onite  the  bridge,  to  watch  for  signals, 
and  to  open  the  bridge  for  the  passage  of  vessels,  and  for  the  perforni- 
ance  of  such  delegated  duty  he  is  responsible.  It  is  also  his  duty  to 
equip  the  bridge  with  proper  light*?,  give  warning  of  the  position  of 
the  bridge,  and  of  its  opening  and  closing.  If,  for  any  reason,  the 
bridge  cannot  be  opened,  proper  signals  should  be  given  to  that  effect, 
such  as  will  warn  the  approaching  vessel  in  time  to  heave  to.  So, 
county  commissioners  as  successors  of  a  plank-road  company  have  no 
authority  to  construct  a  bridge  over  a  navigable  river  in  such  a  man- 
ner as  to  interfere  with  the  navigation  thereof,  under  charter  power  to 
such  company  to  construct  it  as  part  of  its  road,  where  the  act  confers 
no  express  power  to  obstruct  navigation,  and  that  is  not  necessary  for 
the  accomplishment  of  the  purpose  contemplated  by  the  general  power 
grant^d.^ 

329.  Liability  for  injuries  caused  by  constmction  operations. — ^The 
operations  necessary  for  the  construction  of  a  bridge  are  likely  to 
cause  more  interference  with  the  navigation  of  the  stream  than  is  the 
bridge  after  its  completion.  These  are,  however,  temporary  in  char- 
acter, and  are  of  the  class  of  acts  which  one  may  do  in  the  exercise  of 

*Terre-Haute  Dratchridgc  Co.  v.  HalH-  or   the   passtigie   of  barg;eR.      Manser   v. 

day,  4  Ind.  36 ;  State  v.  Freeport,  43  Me.  'Sorthem  d  E.  Counties  R.  Go,  2  Ry.  & 

198;   Southern  R.  Co.  v.  Fergmon,  105  Canal  Cas.  380,  5  Jur.  983. 

Tenn.  552,  59  S.  W.  343;  Little  Rock,  M.  In  Texas,  railroad  companies  are  for- 

River  d  T.  R.  Co.  v.  Brooks,  39  Ark.  hidden  to  erect  a  hridge  or  other  ob'struc- 

403,  43  Am.  Rep.  277 ;   Columbus  Ins.  tions  across,  in,  or  over  any  navigable 

Co.  V.  Peoria  Bridge  Asso.  6  McLean,  70,  stream  so  as  to  prevent  or  unreasonably 

Fed.  Cas.  No.  3.046;  Selman  v.  Wolfe,  impede   the   navigation   thereof.      (Old- 

27  Tex.  68.  ham  &  White's  Digest,  art.  1634).     Sel- 

A  railroad  company  authorized  to  con-  man  v.  Wolfe,  27  Tex.  68. 

struct  its  rojid  across  a  mill  stream  will  ■  123  Fed.  271. 

not  be  allowed,  in  the  absence  of  neces-  *Hickok  v.  Hine.  23  Ohio  St.  523.   1:5 

sity,  to  construct  its  bridges  so  low  as  Am.  Rep.  255. 
to  interfere  with  the  flow  of  the  water 
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his  lawful  rights  without  liability  for  the  injury  thereby  inflicted  so 
long  as  he  keeps  within  the  limits  of  his  rights.  No  one  has  a  right 
to  obstruct  the  navigation  of  a  stream  even  by  the  building  of  a  bridge 
without  authority  from  the  legislature.  But  if  he  has  received  such 
l>ennission,  he  is  not  liable  for  the  delay  of  traffic  so  long  as  he  exer- 
cises due  care  in  the  performance  of  the  work  and  is  guilty  of  no  neg- 
ligence.* A  company  authorized  to  erect  a  bridge  over  a  navigable  river 
has  the  right  to  drive  piles  in  the  bed  of  the  river  but  is  bound  to  ob- 
serve all  reasonable  precaution  to  secure  the  safety  of  boats  navigating 
the  stream ;  but  if,  at  an  ordinary  flood-stage  of  the  river,  such  piles  are 
likely  to  become  a  hidden  and  dangerous  obstruction  to  navigation,  it 
should  mark  the  spot  by  buoys  or  otherwise,  and  is  not  relieved  from 
<uch  duty  although  the  piles  might  create  a  break  on  the  surface  of  the 
water  which  a  skilful  navigator  would,  in  daylight,  observe  and  under- 
stand.* Under  a  statute  permitting  a  railroad  company  in  constructing 
a  bridge  across  a  navigable  stream  to  construct  a  temporary  bridge  for 
the  purpose  of  aiding  in  the  erection  of  the  permanent  one,  the  tem- 
porary structure,  operated  in  a  bona  fide  effort  to  carry  out  the  pur- 
ix)8e  contemplated,  is  not  rendered  illegal  by  the  fact  that  it  is  also 
used  for  otlier  purposes,  if  no  further  impediment  to  the  navigation 
is  created  thereby.^  But  obstruction  to  navigation,  caused  by  the 
erection  of  temporary  structures,  by  a  railroad  company,  in  con- 
structing a  bridge  across  a  navigable  stream,  is  a  public  nuisance,  ren- 
dering ^uch  company  liable  to  any  person  damaged  thereby,  where  the 
charter  of  said  railroad  company,  authorizing  it  to  build  such  bridge, 
contained  a  proviso  that  the  navigation  of  said  stream  should  not  b^ 
obstructed  thereby,  and  it  was  not  shown  that  such  temporary  struc- 
ture was  indispensable,  without  which  such  bridge  could  not  have 
been  built,  and  that  the  same  was  constructed  only  for  a  reasonable 
time,  and  it  was  not  possible  to  keep  a  passageway  open  for  the  needs 
of  navigation.'*  And  a  railroad  company  authorized  by  act  of  Par- 
liament to  construct  a  bridge  across  a  navigable  river,  and  entering 
into  a  contract  with  another  to  construct  it,  is  liable  for  delay  caused 

^Jutte  ▼.  Keystone  Bridge  Co.  146  Pa.  meanin^f  of  a  statute  prohibiting  the  ob- 

400,  23  Atl.  235;    Hamilton  v.   Vickw-  struction  of  navigation  by  a  "miUdam, 

burg,  8,  d  P.  R»  Co,  1 19  U.  S.  280.  30  Ia  fiBhtrap,  bridge,  or  other  improvement.** 

ed.  393,  7  8up.  Ct.  Rep,  206,  Affirming  Cantrell  v.  Knowville,  C.  O,  d  L,  R.  Co. 

34  La.  Ann.  970,  44  Am.  Rep.  4.51 ;  Cant-  90  Tenn.  638,  18  S.  W.  271. 

rell  y,  Knowville,  C,  O.  d  L.  R.  Co.  90  *Thc  Modoc,  26  Fed.  718. 

Trtin.  638,  18  S.  W.  271.  'Priestley  v.  Manchester  d  L.  R.  Co. 

Temporary  obstnictionB  to  a  naviga-  4  Youngc  k  C.  Exch.  63,  2  Ry.  &  Canal 

ble  fftream   caused  by    necessary    tern-  Cas.  1.34. 

porary  stnrctures  in  the  erection  of  a  *  Mem  phis  d  0.  R.  Co.    y.    Hioks,    6 

railway    bridge,    are    not    within    the  Sneed,  427. 
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a  vessel  by  the  failure  of  the  oantractor  properly  to  construct  the 
bridge.* 

330.  The  placing  of  piers.— When  the  plan  of  bridge  chosen  re- 
quires it  to  rest  upon  piers  placed  in  the  channel  of  the  river,  so  far 
as  the  statute  specifies  the  location  of  them,  its  provisions  must  Ix; 
complied  with  to  save  the  bridge  company  from  liability  for  injuries 
caused  by  them  and  from  prosecution  for  the  maintenance  of  a  nui 
sance.  A  general  right  to  construct  a  bridge  includes  the  right  to  main- 
tain such  structures  as  are  essential  portions  of  it  and  serve  as  a  protec- 
tion for  it*  When  a  bridge  is  authorized  to  be  erected  in  such  man- 
ner as  not  to  injure,  stop,  or  interrupt  navigation,  but  to  be  erected 
upon  piers,  it  admits  of  no  question  that  some  interference  with  nav- 
igation is  authorized,  as  otherwise  the  grant  would  convey  no  right 
at  a  time  when  it  is  customary  to  erect  bridges  upon  such  piers.*  And 
if  the  title  to  the  soil  upon  which  the  piers  are  placed  is  not  in  tho 
state,  it  cannot  treat  the  piers  as  a  purpresture,  and  order  their  re- 
moval, if  they  do  not  constitute  a  nuisance  to  navigation/'^  A 
statute  authorizing  a  bridge,  the  piers  of  which  shall  be  parallel 
with  the  current  of  the  river,  will  be  sufficiently  complied  with  if  the 
piers  are  located  fairly  and  substantially  parallel  with  the  usual  and 
ordinary  course  of  the  current.*     A  bridge  corporation   prohibited 


^Ilole  V.  Sittinqhoume  d  8.  R.  Co,  6 
Hiirlst.  &  N.  488,  30  L.  J.  Exch.  N.  S. 
81,  3  L.  T.  N.  S.  760,  9  Week.  Rep.  274. 

^Silver  v.  ^fi8souri  P,  B,  Co.  101  Mo. 
79,  13  S.  W.  410;  Piscaiaqua  Bridge  Co. 
•V.  New- Hampshire  Bridge  7  N.  H.  35; 
Clarke  v.  Birmingham  dc  P.  Bridge  Co. 
41  Pa.  147. 

A  ripfht  to  erect  a  bridge  and  construct 
piers  in  a  navipible  river  included  a 
right  to  fix  the  number  and  location  of 
the  piers  without  liability  for  a  mere 
mistjike  of  judgment.    Ihid. 

The  removal  of  a  false  pier  which  is  a 
necessary  part  of  the  construction  of  a 
bridge  is  as  much  a  part  of  the  discre- 
tionary power  of  the  persons  exercising 
the  franchise  of  building  the  bridge  as 
is  any  other  part  of  the  work.  Juite  v. 
Kci/8tone  Bridge  Co.  146  Pa.  400,  23  Atl. 
2.3.'i. 

'Monongahela  Bridge  Co.  v.  Kirk,  46 
Ptt.  112,  84  Am.  Dec.  527. 

So,  a  bridge  corporation  is  not  liable 
for  damages  to  navigation  because  of  its 
bridge,  constructed  in  a  proper  manner, 
when  the  legislature  located  it  and  de- 
termined that  it  be  built  on  piers,  but 
made  no  express  provision  for  payment 
of  eonaequential  damages.    Thid, 


*Atiy.  Gen.  v.  Delaware  d  B.  B.  R.  Co. 
27  N.  J.  Eq.  631. 

*Rilver  v.  Missouri  P.  R.  Co.  101  Mo. 
79.  IS  S.  W.  410. 

Where  an  act  of  Congress  providing 
for  the  construction  of  a  bridge  acrosn' 
a  navigable  river  required  that  it  be 
equipped  with  a  draw  with  spans  of  not 
less  than  160  feet  in  the  clear  on  each 
side  of  the  pivot  pier  of  the  draw,  and 
that  the  piers  should  be  parallel  with 
the  current  of  the  river,  it  intended  to 
reserve  for  the  navigation  of  vessels  a 
space  of  the  prescribed  limits,  measured 
at  right  angles  with  the  current  of  the 
stream;  and  a  bridge  constructed  diag- 
onally across  the  stream,  with  such 
space  consisting  of  only  150  feet  when 
so  measured,  is  an  unlawful  structure, 
although  such  space,  when  measured 
along  the  chord  or  line  of  the  bridge, 
gives  a  measurement  of  160  feet;  and 
its  owners  are  liable  for  injuries  to  ves- 
sels, caused  or  contributed  to  by  the  un- 
lawful structure  while  sucTi  vessels  are 
attempting  to  pass  through  the  draw 
in  charge  of  pilots  exercising  usual  or 
ordinary  skill.  Missouri  River  Packet 
Co.  v.  Tiannihal  d  8t.  J.  R.  Co.  79  Mo. 
478. 
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from  obstructing  or  impeding  navigation  on  the  stream  is  responsible 
if  the  river  bed  is  changed  for  the  worse  by  natural  causes  influenced' 
in  their  operation  by  the  piers  of  the  bridge,  as  it  is  bound  to  foresee 
the  necessary  and  natural  effects  of  placing  piers  in  the  river.^ 
To  render  a  lessee  of  a  bridge  which  is  not  parallel  with  the  cur- 
rent, as  required  by  the  act  under  which  it  was  constructed,  liable  for 
injuries  caused  thereby,  he  must  have  notice  of  that  fact,  althougli  the 
Truest  to  abate  the  nuisance  is  not  necessary  to  render  him  liable. 
But  direct  evidence  of  knowledge  of  the  nuisance  is  not  necessary.  It 
may  be  inferred  from  facts  and  circumstances  sufficient  to  impart  it* 
Although  a  railroad  company,  in  the  construction  of  a  bridge  au- 
thorized by  an  act  of  Congress,  makes  the  spans  between  the  piers  of 
less  width  than  the  act  provides,  yet  this  violation  of  law  does  not 
give  one  whose  boat  collided  with  the  bridge  a  right  of  action  against 
the  company,  unless  it  caused  or  contributed  to  the  injury  complained 

881.  The  eonstruction  and  operation  of  draws. —  Since  without  legis- 
lative authority  there  is  no  right  to  obstruct  the  navigation  of  a  river 
by  the  erection  of  a  bridge,  if  the  bridge  is  placed  so  near  the  water 
that  vessels  cannot  pass  under  it,  it  must  be  provided  with  openings 
or  draws  so  as  to  permit  the  passage  of  vessels.^  And  if  the  statute 
requires  a  draw  and  specifies  its  openings,  the  provisions  of  the  stat- 
ute must  be  complied  with  or  the  bridge  may  be  declared  to  be  a  nui- 
sance, and  treated  as  such.*    If  the  draw  was  not  placed  in  the  bridge 

A  bridge  erected  under  a  statute  re-  without  a  sufficient  draw  for  the  con- 
quiring  &e  piers  at  the  draw  to  be  venience  of  navigation.  Baltimore  v. 
placed  paraUel  to  the  current    of    the  Stoll,  52  Md.  435. 

river  is  not  an  unlawful  structure,  nor  The  specification  in  the  act  of  Con- 
is  the  company  erecting  it  chargeable  gress  granting  the  right  to  a  railroad 
with  negligence  because  a  subsequent  ex-  company  to  construct  its  road  between 
eavation  made  by  the  government  in  the  certain  points  of  certain  streams  in  the 
bed  of  the  river  chnn^d  the  direction  bridges  over  which  draws  shall  be  main- 
of  the  current  at  the  draw,  if  the  pas-  tained  does  not,  by  implication,  dispense 
sage  remains  reasonably  safe.  8t,  Loui8  with  draws  required  in  bridges  over 
4  8i.  P.  Packet  Co.  v.  Keokuk  d  H.  other  streams  by  the  states  through 
Bridge  Co,  31  Fed.  755.  which  the  road  passes.    New  Orleans,  M. 

*Dugan  v.  Bridge  Co.  27  Pa.  303,  67  d  T.  R,  Co.  v.  UiasiaHppi,  112  U.  S.  12, 

Am.  Dec  464.  26  L.  ed.  619,  5  Sup.  Ct.  Rep.  10. 

^Bilver  v.  Missouri  P.  R.  Co,  101  Mo.  Gross  carelessness  or  wilful  negligence 

70,  13  S.  W.  410.  cannot  be  imputed  to  the  officer  erecting 

^Missouri  River  Packet  Co,  T.  Hanni'  a  public  bridge  if  he  fails  to  put  in  a 

lol  d  8t.  J,  R,  Co.  1  McCrary.  281,  2  draw,   when    the    navigability    of    the 

Fed.  285.  stream  is  questionable.    In  this  case  it 

'  A  statute  authorizing  the  construe-  was  only  navigable  for  six  months  in  a 

Ition  of  a  bridge  over  navigable  waters  year  and  then  evidently  attempted  by 

[is  not  void  as  an  interference  with  the  only  one  person.     Btaton  v.  Wimberly, 

/rights  of  navigation  because  of  failure  to  122  N.  C.  107,  29  S.  E.  63. 

/  specify  the  sire  of  the  draw  to  be  made  *8tate  v.  Parrott,  71  N.  C.  311,  17  Am. 

-therein,  since  it  will  not  be  held  to  have  Rep.  5. 

intended  the  construction  of  a  bridge  A  railroad  company  whicb  constructs 
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at  the  time  of  its  construction,  it  may  be  required  to  be  placed  there^ 
as  a  condition  to  the  continued  maintenance  of  the  bridge.^  If  the 
statute  specifies  the  width  of  the  span,  it  is  sufficient  if  that  width, 
exists  at  the  level  of  the  bridge.'*  And  the  distance  may  be  calculated 
at  right  angles  to  the  piers,  and  need  not  be  calculated  at  right  angles^ 
across  the  current.^  But  if  the  bridge  is  constructed  diagonally 
across  the  stream,  the  distance  allowed  between  piers  must  be  cal- 
culated at  right  angles  across  the  channel,  and  not  from  pier  to  pier.* 

over  a  navigable  river  a  bridge  with  a  act.  Gilderaleeve  v.  New  York,  N.  H^ 
draw  narrower  than  that  required  by  d  H,  H.  Co.  82  Fed.  763. 
the  act  of  Congress  authorizing  the  In  Massachusetts,  the  owner  of  a  ves- 
structure,  and  which  failed  to  submit  sel  delayed  by  the  fact  that  the  draw  in 
the  plans  to.  or  secure  the  approval  of  a  bridge  maintained  by  a  municipal  cor- 
them  by,  the  Secretary  of  War,  as  pro-  poration  under  statutory  obligation  as- 
vided  by  the  act,  is  chargeable  with  the  part  of  a  highway  is  not  of  the  width 
maintenance  of  an  illegal  structure,  and  required  by  statute  has  no  right  of  ac- 
liable  for  damages  sustained  by  a  boat  tion  against  the  municipality  unless  ex- 
owner  whose  vessels  are  detained  by  an  pressly  given  by  statute.  French  v.  Bos- 
accumulation  of  driftwood  against  the  ton,  129  Mass.  502,  37  Am.  Rep.  393. 
piers  of  the  bridge.  Texarkana  d  Ft.  S.  This  is  put  upon  the  ground  that  no- 
R.  Co.  y.  Parsons,  20  C.  C.  A.  481,  40  private  action  can  be  maintained  against 
U.  S.  App.  13,  74  Fed.  408.  a  city  for  the  neglect  to  perform  a  pub- 

*0n  assuming  control  of  a  navigable  lie  duty  from  the  performance  of  which 
river,  Congress  may,  without  payment  of  it  receives  no  benefit  or  advantage, 
compensation,  require  a  bridge  company  But  the  Federal  court  held  that  a  city 
to  construct  a  draw,  where  the  state  owning  a  bridge,  which  it  is  required  to- 
legislature,  in  granting  the  company  its  keep  in  good  repair,  is  liable  to  one 
franchise,  reserved  the  right  to  require  whose  vessel  is  injured  because  of  fail- 
such  alteration  in  the  event  of  a  certain  ure  to  maintain  a  draw  of  the  requisite 
contingency  which  has  happened.  United  width.  Boston  v.  Crowley,  38  Fed.  202. 
States  V.  MolinCy  82  Fed.  592.  It   has  been   held  that    the   duty  of 

Notice  given  by  the  Secretary  of  War  maintaining  and  operating  a  drawbridge 

to  county  commissioners  to  provide  with  constituting  part  of  a  public  highway 

n  draw  a  state  bridge  determined  by  him  across  a  navigable  river  is  a  public  gov- 

to  be  an  obstruction  to  navigation  does  emmental  duty,  relieving  the  town  oper- 

not  give  a  reasonable  time  to  do  so,  when  ating  it  from  liability  to  a  person  in- 

the  commissioners    are   without   funds,  jured  while  crossing  it  for  negligence  in 

and  cannot  levy  taxes  for  that  purpose  operating  the  draw.  Daly  v.  New  Raven, 

within  the  time  specified,  and  the  state  69  Conn.  644,  38  Atl.  397. 
legislature   has   refused   to   appropriate       ^8t.  Louis  d  8t,  P.  Packet  Co,  v.  Keo- 

the  requisite  amount.     United  States  v.  kuk  d  H.  Bridge  Co.  31  Fed.  755. 
Rider.  50  Fed.  406.  When  a  railroad  company  has  power 

*  A  bridge  constructed  under  an  act  ^7  statute  to  build  a  viaduct  across  nav- 
roquiring  draws  not  less  than  130  feet  "ff^ble  water,  located  at  a  point  con- 
in  width  in  the  clear,  and  providing  that  venient  for  navigation,  with  a  pivot 
the  location  and  construction  of  the  J™7  i^^®'■^^:?^^  two  openings  each 
bridge  and  draws  shall  be  approved  by  a  ^6  i^\  i"  width  at  right  angles  to  the 
,^«,«.»f««f  v^^^A  ^f  ^^^i^^Zn  «,;ii  i^4-  channel,  m  the  absence  of  any  all^ation 
TT!^^  ^  engineers  will  not  ^^  ^^  ^^^j^  ^^  ^^^^  ^^  ^^^^.^  se^cting 
be  held  to  be  an  unlawful  obstruction  ^^^  j^^^.^„  ^„^  ^^  ^^^^  ^.j^l,  ^,  t,^^ 
where  the  draw  spaeo.  while  130  feet  ^^^^  openings,  an  action  does  not  lie 
wide  in  the  clear  between  the  abutments  f^^  ^n^ged  mislocation,  or  for  placing 
down  to  the  level  of  low  water,  was  of  the  draw  other  than  at  right  angles  to 
less  width  below  that  point  because  of  tlie  channel.  Stephens  d  G.  Transp.  Co. 
the  outward  sloping  of  the  riprap  foun-  v.  Central  R.  Co.  34  N.  J.  L.  280. 
dntion  of  the  piers,  when  such  construe-  ^Missoiiri  River  Packet  Go.  v.  Hanni- 
tion  was  at  the  time  approved  by  the  hal  d  St.  J.  R.  Co.  1  McCrary,  281,  2 
board  of  engineers,  and  confirmed  by  the  Fed.  285:  Assantc  v.  Charleston  Bridge 
court  as  within  the  requirements  of  the  Co.  41  Fed.  305. 
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The  required  space  must  be  left  in  the  main  channel  of  the  stream," 
The  fact  that  the  statute  specifies  the  minimum  space  will  not  pre 
vent  the  court  from  declaring  a  bridge  constiMicted  with  that 
^pace  to  be  an  illegal  obstruction  to  the  navigation  if  it  is  in  fact  so/ 
Mere  diminution  of  space  required  by  statute  to  be  left  for  the 
[ttssage  of  vessels,  in  the  construction  of  a  bridge  by  private  indi- 
viduals, does  not  of  itself  require  a  removal  of  the  bridge  if  sufficient 
-ptce  still  exists  for  the  purpose  for  which  it  is  required.®  The  main- 
tenanee  of  a  bridge,  even  with  an  adequate  draw,  is  likely  to  causo 
'^omc  delay  in  the  oi)eration  of  vessels  upon  the  water,  but  if  the 
iiiaintenance  of  the  bridge  is  authorized  by  the  legislature,  and  the 
•Iniws  are  operated  with  due  care,  there  is  no  liability  for  the  in- 
•'reased  delay.^®  But  the  bridge  owner  cannot  delay  boats  longer 
han  is  necessary  without  being  liable  for  the  injury  thereby  in- 
lictei**  The  draw  must  be  so  operated  as  to  permit  the  passage  of 
vessels,"  This  requires  the  bridge  owner  to  exercise  due  care  to 
••peii  the  draw  upon  receiving  notice  of  a  desire  on  the  part  of  a  ves- 
^1  owner  to  pass  through  it^**    An  act  requiring  a  bridge  proprietor 


'Coluwihua  In9.  Co.  y.  Peoria  Bridge 
1<M.  6  McLeui,  70,  Fed.  Cas.  No.  3,046. 

*Batch  T.  Wallamet  iron  Bridge  Co. 
:  StwT.  127,  6  Fed.  326. 

*Tkomp90n  v.  People,  23  Wend.  537. 

*Work9  V.  Junction  R.  Co.  5  McLean, 

i5.  Ked.  Cas.  No.  18,046. 

Tlie  power  of  a  city  to  build  bridges 
•icroai  a  navigable  river  within  its  lim- 
iu  being  expressly  granted  by  its  char- 
*«•.  the  power  to  regulate  them  by  pre- 
scribing the  time  and  manner  of  vessels 
(«Mi]ig  through  them  is  a  necessary  in- 
"idfnt  to  the  power  to  erect  them ;  and 
aa  ordinance  for  that  purpose,  being  a 
proper  and  reasonable  exercise  of  that 
power,  is  valid.  Chicago  v.  McGinn^  51 
in.  266,  2  Am.  Rep.  295. 

"<7a/«  T.  Northern  P.  R.  Co.  64  Wis. 
64,  24  N.  W.  494;  Piscataqua  Nav.  Co. 
T.  -Veic  York,  V.  H.  d  H.  R.  Co.  89  Fed. 
M2;  Minium  y.  Lisle,  4  Cal.  181. 

A  railroad  company  maintaining  a 
drawbridge  across  a  stream  is  liable  for 
dAmages  arising  from  the  consequent 
lo»  to  the  mtvigatoiB  thereof  by  reason 
<ii  the  additional  cost  in  getting  out 
t<^  at  a  low  and  unfavorable  stage  of 
'Iter,  due  to  the  delay  caused  by  the 
failure  of  the  railroad  company  to  op^n 
»he  draw,  where  such  unfavorable  con- 
'^ition  arises  from  the  usual  variation 
*>i  the  wster  with  the  change  of  season, 
fuefa  at  is  to  be  anticipated.     Gates  ▼. 


Northern  P.  R.  Co.  64  Wis.  64,  24  N.  W. 
494. 

A  county  is  not  liable  in  damages  for 
the  delay  of  vessels  detained  by  failure, 
due  to  a  broken  casting,  to  open  a  swing 
bridge  maintained  by  it,  where  the 
bridge  tender  had  reported  that  the 
bridge  was  operated  witli  difficulty,  and 
the  breakage  was  due  to  the  defective 
work  of  the  repairers  sent  to  repair  it. 
Pettit  V.  Camden  County,  34  C.  C.  A. 
169,  63  U.  8.  App.  286,  91  Fed.  998. 

"lAicktrood  v.  Charleston  Bridge  Go. 
60  S.  C.  492,  38  S.  E.  112.  629. 

"Ecorse  Ttrp.  Bd.  v.  Wayne  County, 
75  Mich.  264,  42  N.  W.  831. 

The  Chicago  river  is  a  public  navi- 
gable highway,  and  it  is  the  duty  of  the 
city,  upon  the  approach  of  a  propeller 
with  sound  of  whistle  or  notice  of  her 
intended  passage,  to  use  all  proper  and 
reasonable  efforts  to  open  the  bridges  in 
view  of  the  state  of  the  weather  and  the 
existing  circumstances.  Scott  v.  Chicago, 

1  Biss.  510,  Fed.  Cas.  No.  12,526. 

It  is  an  imreasonable  ancl  unjustifi- 
able obstruction  of  a  tug  and  tow  to  re- 
fuse to  open  the  draw  of  a  bridge  when 
they  are  coming  up  with  the  tide  not 
over  1,500  or  2,000  feet  away,  in  order 
to  give  a  preference  to  a  freight  train 

2  miles  awav.  Pcnnsiflvania  R.  Co.  v. 
Central  R.  Co.  59  Fed.  190. 
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to  erect  and  keep  in  good  repair  a  sufficient  draw  for  the  passage  of 
boats,  by  implication  requires  him  to  provide  the  means  for  raising 
it,  and  to  raise  it  when  boats  are  passing.^*  A  bridge  company  is 
responsible  for  injuries  sustained  by  a  vessel  because  of  the  negli- 
gent failure  of  the  bridge  tender  to  open  the  draw  for  the  passage  of 
the  boat^  if  he  had  been  notified  of  the  time  the  vessel  would  pass, 
although  he  was  absent  at  the  tinie.^^  The  law  forbidding  the  doing 
of  certain  kinds  of  labor  on  Sunday  does  not  excuse  a  bridge  com- 
pany from  opening  the  draw  on  that  day  for  the  passage  of  a  steam- 
boat engaged  in  the  transportation  of  passengers  and  freight *•  And 
a  failure  to  open  the  draw  cx)nstitutes  an  unlawful  obstruc- 
tion of  navigation.^'  In  order  to  avoid  injury  signals  must  be 
adoj^ted  t«o  warn  those  on  board  the  vessel  when  they  cannot  proceed 
in  saiety.^**  A  requirement  in  a  statute  giving  pormivssion  to  bridge 
a  navigable  river  that  the  draw  shall  be  raised  for  any  vessel  that 
shall  be  passing  up  or  down,  will  include  lighters  with  movable  masts 
if  they  cannot  conveniently  pass  without  the  raising  of  the  draw.**^ 
A  municipal  corporation  wliich  undertakes  to  manage  a  draw  will  b(» 
liable  for  injuries  inflicted  by  its  negligence  in  so  doing.-**    A  county 

^*Datn8  v.  Jerkins,  50  X.  C.   (5  Jones  it  could  have  been  lowered,  and  the  boat 

L.)   290.  Imvo    pusRod    wndor    the    bridjye.     West 

Where  it  is  the  dnty  of  a  l>ridp:e  eoi-  Lancofthire  H.  Co.  v.  Iddon,  49  L.  T.  N. 

poration  to  provide  its  bridge  "with  a  S.  600. 

draw  of  suflicient  width   for  vessels  to  ^'^Pennsylvania   R.   Co.  v.   Central  R. 

pass  throuph,"  and  to  keep  the  whole  Co.  69  Fed.  190. 

bridge  in  good  and  safe  repair,  the  cor-  The  owner  of  a  drawbridge  is  liable 

poration  will  be  liable  for  failure  to  pro-  for   damages    sustained    by   a   barge    in 

vide   suitable    ropes     for     working    the  tow   which     collided     with     the    bridge, 

draw,  and  for  failure  to  o}>en  the  said  where  the   tender,  after  discovery  that, 

draw  for  the  passage  of  vessels.     Patter-  the  draw  was  obstructed,  unreasonably 

fton  V.  East  Bridge,  40  Me.  404.  delayed   to  signal    such   fact,   in   conse 

^Boland  v.   Combination    Bridge    Co.  quence  of  which  the  collision  occurred. 

94  Fed.  8S8.  Hart  ley  v.  Avieriran  Steel-Barge  Co.  47 

^•Boland  v.   Combination    Bridge    Co.  C.  C.  A.  229.  108  Fed.  97. 

94  Fed.  888.  '*Hood  v.  Dighton  Bridge.  3  Mass.  2r».3. 

^Un  ifinturn  v.  Lisle,  4  Cal.  181. which  -Vireenirood  v.     \yestport,    62    Conn, 

was  an   action   to  recover  damages   for  .175,  53  Fed.  824,  63  Conn.  587,  60  Fed. 

the  obstruction   of   navigation,    it    was  .UH);    Van  Ktten  v.    W'cstport,  60    Fed. 

contended  that  the  closing  of  a  draw  in  579. 

the  bridge  did  not  amount   to  an  abso-  A  town  owning  a  bridge  over  a  navi- 

lute  obstruction  of  navigation,  because  gable  stream,  a  condition  of  the  right 

of  the  possibility  of  passing  the  bridge  to  maintain  which  is  that  a  draw  shall 

through   the  slough,  but  the  court  said  be  maintained  therein  and  operated  whcni 

that   this  defense,   if   proved,  would  go  required  for  navigation,  and  a  village  in 

in  mitigation  of  damages,  but  would  not  which    such    bridgp   is    situated,    whose 

relieve  defendant  from  liability.  duty  it  is  to  repair  bridges  within  its 

But   a    railroad    company,   failing   to  limits,  are  jointly  and  severally  liable 

open    its   bridge    for    the   passage    of    a  for  the  death  of  a  person  navigating  a 

boat,  is  not  guilty  of  detaining  the  boat  stream,   due  to  the   obstruction   of  the 

within  the  meaning  of  the  ^tatutt;  for-  navigation  thereof  by  failure  of  the  offi 

bidding   detention    of   boat-*,    where    the  eers  and  agents  of  both  such  town  and 

mast  of  the  boat  was  so  constructed  that  village,    who    bad    charge,   control,    and 
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cannot  be  sued  for  injuries  sustained  by  the  detontion  of  a  steamer 
on  a  river  by  reason  of  the  defective  construction  of  a  bridge,  in  the 
absence  of  any  statutory  provision  subjecting  counties  to  actions 
for  detaining  steamers  or  craft  of  any  kind  upon  the  water.^^ 
Where,  by  statute,  the  keeper  of  a  railroad  drawbridge  is  forbid- 
den to  open  the  draw  for  the  passage  of  vessels  within  fifteen  minutes 
of  the  time  a  train  is  due,  the  corporation  will  not  be  liable  for  in- 
juries to  a  vessel  which  becomes  caught  under  the  bridge  and  is  sunk 
by  the  rising  tide  l)ecavise  of  refusal  to  open  the  bridge  to  release  her, 
when  it  does  not  apjxjar  that  the  request  to  open  the  bridge  was  made 
at  a  time  when  it  could  have  been  complied  with  under  the  statute.-* 
332.  Bepairs. — The  owner  of  a  bridge  must  keep  it  in  such  a  state 
of  repair  that  it  will  not  cause  obstru(*tion  to  the  stream  boeause  of 
it8  defective  condition.*  He  may  make  use  of  such  structures  as  are 
necessary  for  effecting  the  repairs,  and  will  not  be  liable  for  delays 
caused  by  such  structures,  in  case  he  proceeds  with  due  haste,  and 
does  not  delay  navigation  unnecessarily.  He  cannot  escape  liability, 
however,  if  he  makes  use  of  a  structure  or  a  method  of  doing  the  work 
which  necessarily  obstructs  navigation,  when  he  could  have  made  the 
repairs  and  permitted  the  navigation  to  continue  at  the  same  time.- 
A  corporation  maintaining  a  drawbridge  over  navigable  waters, 
and  exempted  from  liability  for  obstructing  navigation  for  the  time 
required  to  make  necessary  repairs,  has  no  right  to  compare  benefits 
and  injuries,  and  keep  open  or  close  the  draw  as  it  may  decide  public 
interest  and  convenience  will  be  best  promoted  during  that  time."' 

managtemeiit    thereof,    to    operate    the  v.  J.  T,  Wiygul  d  Son  (Misa.)  61  L.  R. 

draw.     Weisvnherg    v.    Winncconne,  66  A.  678,  33  So.  965 ;    Central  Truat  Go,  v. 

Wi«.  667,  14  N.  W.  871.  Wabash,  8i.  L,  d  P.  R.  Go.  32  Fed.  566. 

But  the  court,  in  Daly  v.  yew  Haven,       A    railroad    company    authorized     to 

69  Conn.  644,  38  Atl.  397,  in  deciding  maintain  a  bridge  so  as  not  unreasonably 

that  the  operation  of  a  drawbridge  con-  to  obatruct  navigation  is  not  liable  to 

stituted  a  governmental  duty,  relieving  a  shipper    compelled    to  pay    increased 

the  town  from  liability  for  negligence,  freight  by  rail  during  a  temporary  ob- 

stated  that  such  determination  was  not  struction  of  navigation  due  to  necessary 

in  conflict  with  Greenwood  v.  West  port,  repairs  on  the  bridge,  wliere  the  railroad 

62  Conn.  575,  53  Fed.  824,  and  63  Conn,  company  provided  for  the  transfer    of 

587,  60  Fed.  560,  as  that  decision  rested  freight  at  the  bridge  without  charge  to 

upon  the  somewhat  peculiar  and  excep-  shippers.     Rhea  y.  Newport  News  d  M. 

tional  state  of  facts  in  that  case,  and  Valley  R.  Co.  50  Fed.  16. 
upon  principles  of  maritime  law.  A   corporation   maintaining  a  bridgo 

*^Whtte  Star  lAne  8,  B.  Co,  v,  Gordon  over  navigable  waters  is  subject    to    :i 

County,  81  Ga.  47,  7  8.  E.  231.  general  law  exempting  such  corporations 

^Jennings  v.   Fitchhurg    R,    Co.    146  from   liability  for  obstructing  or  stop- 
Mass.  621.  16  N.  E.  468.  ping  navigation  while  making  necessary 

^Etheridge  ▼.  Philadelphia,  18  Phila.  repairs.    Lister  v.  Newark  PL  Road  Co. 

539:  Ripley  v.  Essew  d  H.  Counties,  40  36  N.  J.  £q.  477. 
N.  J.  L.  45.  *TAster  v.  Newark  PI.  Road  Go.  36  N. 

'Lister  v.  Newark  PL  Road  Co.  36  N.  J.  Eq.  477, 
J.  Bq.  477 ;  Kansas  City,  M.  d  B.  R.  Co. 
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llie  language  of  the  statute  may  be  such  as  to  render  the  bridge 
owner  liable  for  injuries  caused  by  the  making  of  repairs.*  And  if 
the  sta^te  provides  for  the  making  of  repairs  between  certain  dates, 
they  cannot  be  made  at  other  times.^  Obstructing  navigation  for  a 
period  of  forty-seven  days,  by  the  erection  of  false  work  so  as  to  en- 
able a  railroad  company  to  repair  a  drawbridge  across  a  navigable 
stream,  is  not  unreasonable,  so  as  to  render  such  company  liable  there- 
for, where  its  charter  authorizes  the  construction  of  bridges  "so  as 
not  unreasonably  to  obstruct  the  navigation  of  any  navigable  stream," 
and  the  work  was  done  after  due  notice  had  been  given  navigators, 
at  a  season  of  the  year  when  it  was  likely  to  interfere  with  navigation 
the  least,  and  was  done  as  expeditiously  as  possible ;  and  although  by 
the  expenditure  of  more  money,  and  the  stopping  of  traffic  over  the 
road  during  the  interval,  such  bridge,  by  an  unusual  method,  might 
have  been  built  without  the  use  of  such  false  structure,  yet  such  course 
was  not  required  under  its  charter.® 

883.  Liability  for  injury  to  vessel. — In  case  a  bridge  is  erected 
without  autliority,  in  such  a  way  as  to  interfere  with  the  navigation 
of  the  stream,  or  does  not  conform  to  the  authority  granted,  the  o\vn- 
er  is  liable  for  the  injuries  inflicted  by  it  on  passing  vessels.  The 
liability  also  extends  to  injuries  caused  by  negligent  construction  of 
the  bridg-e,^  or  by  its  being  handled  negligently  so  as  to  cause  injury.- 
The  riglit  of  action  may  be  defeated  by  contributory  negligence.    But 

Moncn    V.    Baltimore    d    P.  R.    Co.  4  In  an  action  by  the  owner  of  a  steam- 

Mackcy,  IOC.  boat  against  the  owners  of  a  railroad 

A  bridge  company  is  responsible  for  bridge  over  a  navigable  stream  to  re- 

the  loss  of  boats  by  collision  with  a  pier  cover  for  injuries  to  the  boat  resulting 

while  attempting  to  avoid  going  through  from  a  collision  with  the  bridge,  on  the 

a   span  generally  used  when  the  main  ground  that  such  bridge,  as  constructed, 

channel  was  obstructed,  after  discovery  materially  obstructed  the  navigation  of 

of  the  obstruction  of  the  span  by  false  that  stream,  it  was  proper,  to  prove  the 

work    in  violation    of    a    condition    at-  existence  of  such  obstruction,  to  ask  ex- 

tached  to  permission  given  by  the  gov-  perienced  river  steamboat  men  whether 

ernment  to  reconstruct  the  bridge,  that  the  same  was  a  material  obstruction  to 

while  the  channel  span  was  temporarily  the  navigation    thereof.     Illinois   River 

obstructed  no  false  work  should  be  per-  Packet    Co.  v.  Peoria  Bridge    .Asso.    38 

mitted  in  other    spans    of    the    bridge,  111.  468. 

where  the  officers  of  the  boats  were  free  *Etheridgc    v.  Philadelphia,    26    Fed- 

from  negligence  in  not  sooner  noticing  43;  Central  R.  Co.  v.   Pennsylvania  R. 

the  obstruction    of    the    span    by    such  Co.  8  C.  C.  A.  86,  20  U.  S.  App.  136,  5» 

false  work.    tTutte   v.    Cincinnati   d   N.  Fed.  192. 

Bridge  Co.  21  Ohio  C.  C.  422.  A  verdict  in  favor  of  the  owner  of  a 

^Delaware,  L.  d  W.  R.  Co.  v.  Mehrhof  schooner  will  not  be  disturbed  where  the 

Bros.  Brick  Mfg.  Co.  53  N.  J.  L.  205,  23  facts  appear  that  in  a  severe  storm  the 

Atl.  170.  schooner  signaled  the  guard  of  a  draw- 

Uireen  d  B.  River  Nav.  Co.  v.  Chesa-  bridge  to  open  the  same,  and,  in  oonse- 

peakCy  O.  d  8.  W.  R.  Co.  88  Ky.  1,  2  L.  quence  of  his  omission  so  to  do,  was 

R.  A.  540.  2  Inters.  Com.  Rep.  515.  10  lost;  the  signal  being  given  by  blowina^ 

S.  W.  6.  a  conch  shell  until  within  100  yards  oi 

^Abbott  V.  Kansas  Oity,  8t.  J.  d  C.  B.  the  brid^,  and  there  was  evidence  that 

R.  Co.  83  Mo.  271,  53  Am.  Rep.  581.  such  a  signal  had  been  often  u<»pd  at  thin- 
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officers  of  lx)ate  approaching  a  bridge  are  not  bound  to  anticipate  tlio 
negligent  and  unlawful  obstruction  by  the  bridge  company  of  a  side 
span  generally  used  for  the  passage  of  boats  in  case  of  the  obstruction 
of  the  main  channel,  and  required  by  government  permission  for  tlie 
reconstruction  of  the  bridge  not  to  be  obstructed  while  the  main  span 
is  obstructed,  but  have  the  right  to  rely  upon  its  being  free  and  opci\ 
for  the  passage  of  boats,  and  are  not  guilty  of  contributory  negligence 
in  failing  to  discover  the  obstruction  of  the  side  span  on  turning  a 
bend  above  the  bridge,  which  will  defeat  recovery  for  damages  from 
ooUision  with  a  pier,  although  it  could  have  been  seen  far  enough  up 
the  stream  to  have  plained  the  boats  in  a  position  to  run  the  partly 
obstructed  main  span,  where,  after  discovering  the  obstructed  coiidi- 
tion  of  the  side  span,  they  made  every  eflEort  to  turn  their  boats  into 
the  main  channel.^  Liability  for  injuries  inflicted  on  passing  ves- 
:iel8  may  be  imposed  by  statute.*  Damages  for  injuries  to  the  ves- 
sel may  include  the  value  of  her  time  during  the  making  of  repairs.' 
And  damages  for  detention  of  the  vessel  may  include  her  reasonable 
worth  during  the  time  of  detention,  including  wages  of  the  crew.* 
In  an  action  against  a  bridge  company  by  the  owner  of  boats,  for  dam- 
ages occasioned  by  the  detention  of  his  boats  by  an  obstruction  created 
by  the  bridge,  also  for  the  loss  of  a  boat  for  tlie  same  cause,  it  is  a 


bri<l^e,  and  oould  be  heard  from  H  to 
5  mi  left,  according  to  the  state  of  the  at- 
moiiphrre.  Louisville  d  N.  R.  Co.  v.  Mc- 
Donald, 70  Miss.  641,  31  So.  417,  418. 

Although  an  ordinance  of  a  city  de- 
clares it  to  be  unlawful  for  a  vessel  to 
attempt  to  approach  nearer  than  the 
end  of  the  bridge  protection  while  the 
bridge  may  be  opening  or  closing,  never- 
theless, when  the  same  ordinance  desig- 
nates the  means  by  which  those  in 
charge  of  vessels  plying  the  river  shall 
know  whether  the  bridge  is  or  is  not 
open  for  passage,  the  city  cannot  escape 
liability  for  injury  to  a  schooner  which 
was  caused  by  a  tug  accepting  the  invi- 
tation of  the  bridge  tender  upon  the 
signal  that  the  way  was  clear,  and  that 
the  draw  of  the  bridge  was  open  for  pas- 
sage, when  it  in  fact  had  not  been  fully 
opened  and  locked,  owing  to  the  gross 
negligence  of  the  bridge  tender.  Chicago 
v.  Mullen,  116  Fed.  292. 

*Jutte  v.  Cincinnati  d  N.  Bridge  Co. 
21  Ohio  C.  C.  422. 

The  officers  of  a  steamer  injured  in 
passing  through  a  defective  draw  are 
not  shown  to  be  guilty  of  contributory 
negligence  by  the  mere  fact  that  they  at- 
tempted  to   pass   through    with    knowl- 


edge of  its  defective  condition.  Crouch 
v.  Charleston  d  «.  R.  Co,  21  S.  C.  495. 

The  failure  of  a  steamer  injured  in 
passing  through  a  defective  draw  to  con- 
form to  a  statute  requiring  vessels  pass- 
ing under  a  bridge  to  drop  anchor  and 
drag  through  does  not  render  its  oRi- 
oers  guilty  of  contributory  negligence, 
even  if  the  statute  applied  to  draw- 
bridges, where  to  have  done  so  would 
not  have  lessened  the  danger  to  the  ves- 
sel.    Ibid. 

*Mattlaqe  v.  Hudson  County,  63  N.  J. 
L.  58.S,  44  Atl.  756. 

The  statute  (Rev.  86,  S  9)  charging 
upon  townships  and  freeholders  the  duty 
of  building  and  repairing  bridges,  and 
charging  them  with  liability  for  injuries 
to  person  and  property  due  to  ne;jlpct 
of  such  duty,  does  not  limit  such  liabil- 
ity to  persons  or  property  passing  along 
the  bridge,  but  there  is  included  a  lia- 
bility for  injuries  to  vessels  passing 
through  drawbridges.  Ripley  v.  Essex 
d  Hudson  Counties,  40  N.  J.  L.  45. 

^Missouri  Rircr  Packet  Co,  v.  Hanni- 
bal  d  St.  ./.  R.  Co.  79  Mo.  478. 

^Farmers'  Co-op.  Mfg.  Co.  v.  Alher- 
marle  d  R.  R.  Co.  117  N.  C.  579,  29  L. 
R.  A.  700.  .-)3  Am.  St.  Rep.  606,  23  S. 
E.  4.r 
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queetion  for  the  jury  to  dctennine  whether  such  bridges  created  such 
an  obstruction  to  navigation  as  to  render  tlie  company  liable  for  the 
damages  occasioned  thereby.^ 

834.  Liability  for  injury  to  bridge. — If  the  bridge  has  been  con- 
structed under  l^slative  authority,  it  is  a  lawful  structure,  and  the 
o^vno^  has  a  right  to  be  free  from  injury  caused  by  negligent  manage^ 
ment  of  a  vessel  upon  the  water.  The  owner  of  a  boat  will  be  liable 
for  injuries  caused  by  attempting  to  pass  a  bridge  while  it  is  in  au 
unmanageable  condition,  and  the  fact  that  the  master  was  not  on 
board  at  the  time  is  immaterial.^  The  requirements  of  statute  and 
ordinance  intended  for  the  protection  of  bridges  must  be  complied 
with.^  A  particular  manner  of  using  Uie  bridge  will  not  be  enjoined" 
at  the  suit  of  the  bridge  owner,  in  the  absence  of  anything  to  show 
that  the  safety  of  the  bridge  is  endangered,  or  that  the  bridge  was 
properly  constructed.' 

335.  Power  to  license  toll  bridge. —  The  power  to  construct  and 
maintain  a  bridge  being  one  of  the  prerogative  powers  of  the  state,  it 
may  either  exercise  the  power  itself,  impose  it  upon  one  of  its  sub- 
divisions,  or  confer  the  right  upon  a  private  individual  or  corpora- 
tion, and  authorize  the  latter  to  reimburse  itself  for  its  outlay  by 
exacting  a  toll  for  the  use  of  the  bridge.^  And  if,  to  induce  the  in- 
dividual to  undertake  the  exercise,  it  is  necessary  to  make  a  grant 


^Terre-Haute  Drawbridge  Co.  v.  If  alii' 
day,  4  Ind.  36. 

^Korah  v.  Ottawa,  32  111.  121,  83  Am. 
Dec.  255. 

•Under  the  act  of  Feb.  27,  1833,  for 
protection  of  bridges  (Rev.  88,  §  17) .  an 
approaching  vessel  is  required  to  lower 
sail  only  to  such  an  extent  as  will  di- 
minish headway  enough  to  permit  the 
moving  of  the  drawbridge  and  a  gentle 
passage  through  it.  Ripley  v.  Essex  A 
Hudson  Counties,  40  N.  J.  L.  45. 

A  municipal  corporation  has  the 
power  to  pass  an  ordinance  imposing  a 
penalty  upon  the  owners  of  boats  for 
wilfully  or  negligently  injuring  bridges 
within  the  corporate  limits  while  navi- 
gating the  waters  of  a  canal,  under  the 
authority  conforred  by  its  charter  to  es- 
tablish, erect,  and  keep  in  repair  bridges 
within  the  corporate  limits,  to  impose 
fines  for  forfeitures,  and  penalties  for 
the  breach  of  any  ordinance,  to  adopt  all 
ordinances  necessary  and  proper  for  the 
regulation  of  the  police  of  the  city,  and 
to  carry  into  execution  the  powers  con- 
ferred by  its  charter.  And  a  previous 
act  of  legislature  conferring  the  power 
on  the  canal  board  of  trustees  to  estab- 


lish such  rules,  by-laws,  and  regulations 
in  relation  to  transportation  on  the 
canal,  the  conduct  of  boats  and  rafts, 
and  the  general  poHce  of  the  canal,  as- 
are  usual  or  miglit  be  found  necessary^ 
in  so  far  as  the  same  is  repugnant  to  the 
power  conferred  upon  the  municipal  au- 
thorities by  its  charter,  must  give  way 
to  and  be  controlled  by  it.  Korah  v.  Ot- 
fava,  32  lU.  121,  83  Am.  Dec.  255. 

^Texas  d  P.  R.  Co.  v.  Interstate 
Transp.  Co.  42  Fed.  261. 

An  injunction  to  restrain  a  transpor- 
tation company  from  taking  its  tow 
boats  through  the  draw  of  a  railroad 
bridge  at  high  water  with  more  thas 
two  boats  in  tow  will  not  be  granted, 
where  the  railroad  is  authorized  to  erect 
the  bridge  provided  it  does  not  unneces- 
sarily impair  the  public  convenience,  and 
the  bridge  is  not  shown  to  have  been 
constructed  so  as  not  to  unnecessarily 
impair  the  usefulness  of  the  stream. 
Texas  d  P.  R.  Co.  v.  Interstate  Trust 
Co.  46  Fed.  6. 

^Southern  TllinoiJt  d  M.  Bridge  Co.  v. 
Stone,  174  Mo.  1,  73  S.  W.  453;  PUohm^ 
V.  Rhodes,  30  Gratt.  795. 
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exclusive  for  a  certain  term,  it  may  be  made  so.'  Justice 
Story,  in  the  great  case  of  CharUa  River  Bridge  v.  Warren  Bridge?- 
said  that  the  grant  of  a  right  to  erect  a  bridge  over  a  navi- 
gable stream  is  not  a  monopoly,  because  it  is  a  grant  of  a  right  which 
is  not  of  common  rights  and  therefore  is  no  restriction  of  any  com- 
mon right)  which  is  necessary  to  a  monopoly.  So  that  the 
legislature  is  not  prevented  from  granting  an  exclusive  bridge 
franchise  by  the  fact  that  it  is  prohibited  from  granting  mo- 
nopolies.* The  power  to  confer  the  franchise  rests  in  the  legislature, 
and  not  in  municipal  corporations,  unless  it  has  been  conferred  upon 
them  by  the  legislature.'  If  the  stream  constitutes  a  boundary  be- 
tween two  states  or  nations,  authority  to  construct  a  toll  bridge  over 
the  stream  can  be  conferred  only  by  the  concurrent  legislation  of  both 
states.*  It  is  not  for  a  court,  but  for  the  legislature,  to  judge  how 
necessary  a  grant  of  exclusive  pow*er  to  build  a  toll  bridge  within  ccr- 

^Pisoataqua  Bridge  t.  Hew  Hampahire 
Hridge.  7  N.  H.  35. 

MI  Pet.  420,  9  L.  ed.  773. 

*  An  ordinonoe  passed  by  a  city  own- 
ing^ a  ferry  franchise,  whereby  the  erec- 
tion of  a  bridge  is  permitted,  in  conoid- 
eration  of  a  sum  to  be  paid  annuany  to 
the  dty,  which  agreed  not  to  exercise  its 
ferry  franchise  K>r  a  period  of  twenty- 
fiTe  years,  does  not  create  a  monopoly 
within  the  prohibition  of  the  Texas  Con- 
Htitution.  Laredo  v.  Iniwnaiional  Bridge 
A  T.  Co,  14  C.  C.  A.  1,  30  U.  8.  App.  110, 
66  Fed.  246. 

But  it  has  been  held  that  the  grant 
of  a  right  to  construct  and  maintain  a 
toll  bridge  over  a  river,  coupled  with 
the  exclusive  privilege  within  a  pre- 
scribed distance,  is  in  the  nature  of  a 
monopoly  and  must  be  strictly  con- 
strued. McLeod  r.  Burroughs,  9  Ga. 
213. 

And  that  an  exclusive  toll-bridge 
franchise  cannot  be  granted  by  the  legis- 
lature of  a  state  whose  Constitution  as- 
serts "that  perpetuities  and  monopolies 
are  contrary  to  the  genius  of  a  free 
state,  and  ought  not  to  be  allowed." 
Washington  Toll  Bridge  Co.  y.  Beaufort, 
81  N.  C.  491. 

*  Williams  v.  Davidson,  43  Tex.  1. 

In  that  case  it  is  held  that,  although 
it  may  be  contended  that  a  city,  under 
its  general  powers  to  provide  for  the 
necessities  and  conveniences  of  its  inhab- 
itants, may  build  a  bridge  across  a 
stream,  to  be  paid  for  by  taxation,  it 
haH  no  power  to  eiect  a  toll  bridge  to 
be  paid  for  by  unequal  burdens  in  Uie 


way  of  tolls, — especially  where  it  ap- 
pears that  the  erection  of  such  a  bridge 
would  involve  the  city  in  a  private  part- 
nership with  individuals  for  the  purpoae 
of  profit. 

A  city  has  no  power,  by  virtue  of 
it^  charter  authorizing  it  "to  improve 
sidewallcH,  alleys,  and  streets,"  and  to 
make  by-laws  nece8sary  and  proper  for 
the  ''good  regulation,  safety,  and  health 
of  the  city,"  to  erect,  or  aid  in  the  eree- 
tion  of,  a  toll  bridge  by  a  loan  of  cor- 
porate credit.  Clark  v.  J>e8  Moines,  !!► 
Iowa.  199,  87  Am.  Dec.  423. 

^Delaware  Bridge  Co.  v.  Trenton  City 
Bridge  Co.  13  N.  J.  Eq.  46. 

So,  toll  cannot  be  collected  by  a  cor- 
poration under  a  charter  in  one  state 
for  the  use  of  that  portion  of  its  bridge 
which  is  in  another  state  or  country. 
Uiddle  Bridge  Corp.  v.  Marks,  26  Me, 
326. 

And  where,  at  the  time  of  the  renewal 
of  a  charter  authorizing  the  operation 
of  a  toll  bridge  extending  across  a  river 
forming  a  boundary  between  the  grantor 
state  and  another,  a  municipality  situ- 
ated in  the  other  state  was  collecting 
toll  at  its  end  under  the  claim  of  having 
purchased  the  bridge,  the  grantee  in  the 
renewal  charter  is  denied  the  right  te 
collect  toll  of  persons  going  from  lus  end 
of  the  bridge,  who  are  also  compelled  to 
pay  at  the  other  end,  by  a  provision  in 
his  cliarter  declaring  that  the  collecting 
of  toll  from  such  persons  should  not 
Fubjpct  them  to  double  toll.  South  Caro^ 
Una  R.  Co.  v.  Jones,  4  Rich.  Eq.  469. 
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tain  limits  may  be,  and  the  extent  and  exclusiveness  of  the  powers 
granted.'^ 

336.  Toll  cannot  be  exacted  without  franchise. —  From  the  fact 
that  a  bridge  stands  in  the  path  of  public  travel,  the  right  to  exact 
oompensation  from  the  persons  who  desire  to  make  use  of  the  bridg(* 
is  a  parcel  of  the  prerogative  power  of  the  stat-e,  and  cannot  be  exer- 
cised without  a  franchise  from  the  sovereign.^  A  town  has  no  implied 
authority  to  construct  a  toll  bridge  for  pecuniary  profit.^  And  wher<» 
the  habit  of  the  legislature  has  been  to  make  a  grant  of  the  franchisr, 
a  riglit  to  maintain  the  bridge  and  take  toll  cannot  be  shown  by  proof 
of  user.' 

337.  Toll  bridge  franchise  strictly  construed. —  Like  all  grants  of 
prerogative  powers,  a  grant  of  a  toll  bridge  franchise  will  pass  oiilv 
wliat  is  expressed  in  the  grant.  The  grant  will  be  construed  strict!;, 
in  favor  of  the  state,  but,  at  the  same  time,  not  so  strictly  as  to  do 
feat  the  object  of  tlie  grant.  ^  A  ferry  license  will  not  authorize  thr 
construction  of  a  toll  bridge.^  The  grant  vnW  not  be  cut  down  by  th(* 
fact  that  the  preamble  is  narrower  than  the  grant.^  In  Pennsylvania 
it  is  held  that  the  distance  for  which  the  franchise  is  to  be  exclusive 
is  to  be  measured  in  a  straight  line.*  While  in  Georgia  it  is  held  that 
such  distance  is  to  be  measured  along  the  course  of  the  stream.'* 
The  board  of  supervisors,  in  consenting  to  the  construction  by  a 
bridge  company  of  a  toll  bridge  over  a  navigable  river,  may  limit 
their  consent  to  a  period  of  twenty  years,  although  the  corporation 
is  organized  under  the  statute  for  the  period  of  thirty  years.* 

338.  Location. —  If  the  franchise  of  the  bridge  is  to  be  exclusive, 
it  is  necessary  to  fix  its  location  so  definitely  that  applicants  for  other 
franchises  may  know  what  are  the  bounds  of  the  first  licensee.  An 
act  of  the  legislature  conferring  upon  a  corporation  the  exclu- 
sive right  to  build  and  maintain  a  toll  bridge  anywhere  between  two 

^P%scai(iqua  Bridge  v.  Kew  Hampshire  dent  to  retire  tbe  bonds  Issued  to  pay 

Bridge,  7  N.  H.  36.  the  construction  expenses.    Ibid, 

^Whelchel  v.  Btate,  76  Ga.  644;  Clark  *WiUianu  v.  Davideon,  43  Tex.  1. 

V.  Des  Moines,  19  Iowa,    199,    87    Am.  ^Monongahela  Bridge  Co.  v.  Kirk,  4«» 

Dec.  423;  Nashville  Bridge  Co.  y.  Bheh  Pa.   112,  84  Am.  Dec  527;   McLeod  v. 

hy,  10  Yerg.  280;  Truckee  d  T.  Tump.  Savannah,  A.  d  O.  R.  Co.  25  Ga.  445. 

Road  Co.  V.  Campbell,  44  Cal.  89 ;  Smith  *Payne  v.  Partridge  1  Salk.  12 ;  Con- 

V.  HarJHns,  .38  N.  C.  (3  Ired  Eq.)  613,  tra,  Oliff   v.  Shreveport,    52    La.    Ann. 

44   Am.    Dec.    83 :    Dyer   y.    Tuskaloosa  1203,  27  So.  688. 

Bridge  Co.  2  Part.   (Ala.)  296,  27  Am.  *Pisoataqua  Bridge  v.  New  Hampshire 

Dec.  655.  Bridge,  7  N.  H.  36. 

^MuUarky  v.  Cedar  Falls,  19  Iowa,  21.  *Cataicha  Toll-Bridge  Co.  ▼.  Flowers, 

Nor    can    it,    after    constructing    a  110  N.  C.  381,  14  S.  E.  918. 

bridge,  convey  it  to  trustees  with  power  *McIjeod  v.  Burroughs,  9  Ga.  213. 

to  take  toll  and  pay  the  expense  of  con-  *Orand  Rapids  Bridge  Co.  v.  Prange, 

Htruction,   and  with  power   to  sell  the  35  Mich.  400,  24  Am.  Rep.  585. 
franchise  in  case  the  tolls  prove  insuffi- 
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specified  points  will  not  be  construed  as  giving  it  only  the  exclusive 
right  of  selecting  a  site  for  its  bridge  within  certain  limits,  and  that, 
having  made  its  selection,  and  erected  the  bridge,  the  place  of  erec- 
tion shall  become  thenceforth  the  only  exclusive  right  the  corporation 
can  claim  imder  its  charter,  since  such  a  construction  would  defeat 
the  only  object  in  granting  it  exclusive  righUsJ  If  the  location  is  not 
fixed  with  sulKcient  particularity  in  the  charter,  any  defect  will  be 
aided  by  tlie  actual  location  of  the  bridge  as  against  any  claim  by  the 
grantee  to  change  the  location.*  The  chart(»r  description  will  be  suffi- 
cient if  it  is  such  that  the  places  intended  can  be  easily  determined.'* 
The  bridge  must  be  located  at  the  place  specified  in  the  charter.* 
But  a  slight  departure  from  the  place  specified  for  the  accommo- 
dation of  a  stranger  will  not  defeat  the  rights  of  the  bridge  company.'^ 
Where  a  charter  has  been  granted  to  build  a  toll  bridge  along  a  river 
where  it  flows  through  a  narrow  gap,  there  is  a  substantial  compliance 
with  the  contract  of  the  grantee  to  build  the  bridge,  and  he  does  not 
forfeit  his  charter  where,  after  building  six  different  wooden  bridges 
over  300  feet  in  length,  which  were  carried  away  by  the  current  in 
time  of  high  water,  he  builds  a  strong  and  sufficient  turnpike  of  earth 
and  rock  for  most  of  the  distance,  and  bridges  the  balance  of  about  1 0 
feet,  it  appearing  that  the  turnpike  and  bridge  answer  the  public  want 
and  necessity  as  well  as  if  the  bridge  extended  the  whole  of  the  way.^ 
A  company  authorized  to  build  a  toll  bridge  across  a  river  at  a  place 

^Piftcfiiaqua  Bridge  v.  New  Hampshire  Clinton    was    accustomed    to   cross    the 
Bridge,  7  X.  H.  35.  river.     Hndaon  v.  Cuero  Land   d    Emi- 

Aiitiiority  to  build  a  bridge  over  a  lake  gration  Co.  47  Tex.  50,  26  Am.  Rep.  289. 
or  its  outlet,  and  to  rebuild  it  in  case  *  But  where  the  charter  of  a  corpora- 
it  is  destroyed,  will  not  give  the  right,  tion  authorized  to  build  a  bridge  "at  or 
upon  the  destruction  of  the  bridge,  to  re-  near  the  village  of  Old  Town'*  is  extend-, 
build  it  on  its  old  location,  and  also  to  ed  on  condition  that  it  rebuild  its  bridge 
build  a  new  one  over  the  outlet,  so  as  to  which  has  been  destroyed  "at  the  Old 
extend  the  restrictive  limits  against  Town  Falls,"  which  has  a  different  loca- 
other  bridges.  When  the  grantee  located  tion.  it  will  not  comply  with  the  condi- 
and  built  its  bridge  its  situation  and  tions  by  rebuilding  the  bridge  on  its  old 
rights  were  precisely  the  same  as  though  fmmdation  nearly  ^  mile  from  the 
the  place  had  been  nppcified  in  the  cliar-  Falls.  Stale  v.  Old  Town  Bridge  Corp, 
ter.  Cni/uga  Bridqe  Co.  v.  Magce,  0  86  Me.  17,  2«  Atl.  047. 
Wend.  85.  '  ^Rr  Xew  Yorfc,  W.  8.  d  B.  R.  Co.  28 

HJayuga     Bridge     Co.     v.    Magee,    6    Hun,  472. 
Wend.  85.  Bnt  the  owner  of  a   toll   bridge,  re- 

■The  description  in  a  charter  to  erect    bTiilding  it  at  a  point  2(»0    yards    from 
-I  bridge  "at  the  town  of  Clinton*'  is  suf-    where  he  was  authorized  by  his  charter, 
ficiently  answered  where  a  public  ferry   cinnot  maintain  an  action  against  the 
had  existed  at  the  point  in  question  for   proprietor  of  another  bridge  for  rebuild- 
•more  than  thirty  years,  generally  known    ing  his  bridge  at  a  different  point  than 
find  spoken  of  as  the  ferry  on  the  Gui-    that  authorized  by  his  charter.    Hcnder* 
<Hlupe  river,  at  the  town  of  Clinton  (al-    son  v.  Afayhin,  3  Rich.  L.  153. 
though  not    within    the    limits    of    the        ^Chandler  v.  State,  38  Ark.  197. 
town*,   where   the  travel   to  and    from 
Vol.  II. — Waters,  83. 
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where  it  is  divided  by  an  island  may  abandon  the  right  to  maintain  a 
toll  bridge  across  the  lesser  channel,  and  retain  its  privilege  as  to  the 
main  channel.^ 

339.  Bights  and  duties  beyond  the  building  of  the  bridge. — The  pur- 
pose of  the  granting  of  the  toll  bridge  franchise  is  the  public  ac- 
commodation, and  if  that  requires  the  conferring  of  additional  right- 
or  the  imposition  of  additional  duties  upon  the  corporation  besidt't^  the 
mere  building  and  maintaining  of  the  bridge,  they  may  be  granted  or 
imposed.  Where  the  grant  of  the  right  provided  that  the  grantee 
build  locks  in  order  to  avoid  injuring  navigation,  and  authorized  the 
grantee  to  receive  toll  for  the  use  of  the  locks,  and  subsequently  the 
period  for  building  the  bridge  was  extended  by  the  legislature,  such 
extension  applied  to  the  erection  of  the  locks  as  an  indispensable  ad- 
junct to  the  bridge.*  After  the  bridge  is  erected  the  state  cannot  re- 
quire changes  in  it  unless  the  power  to  make  them  was  reserved  in  the 
charter.^  But  the  bridge  is  for  the  accommodation  of  the  public,  aad 
the  owner  must  maintain  the  bridge  in  such  condition  that  the  pub- 
lic will  be  accommodated.  Therefore,  if  a  portion  of  the  bank  of  a 
river  over  which  is  erected  a  toll  bridge  is  washed  away  so  as  to  widen 
the  stream,  the  owner  of  the  bridge  must>  in  the  absence  of  any 
limitation,  extend  the  bridge  to  the  new  bank.^  An  act  of  the  legis- 
latui*e  requiring  a  bridge  company  to  open  a  draw  in  its  bridge  for 
the  passage  of  vessels  on  reasonable  notice,  and  providing  a 
penalty  for  failure  so  to  do,  does  not  violate  or  impair  the 
charter  of  such  company,  which  provided  that  the  bridge  should 
have  a  draw  at  some  convenient  place  in  the  channel,  and  that  the 
(*ompany  should  "keep  the  bridge  in  repair,  subject  to  the  inspection 
of  the  general  assembly."* 

340.  Compensation  for  injuries  inflicted. — A  toll  bridge  company  be- 
ing a  private  corporation,  its  charter  usually  provides  that  it  shall 
make  compensation  for  all  injuries  inflicted  by  the  construction  of  its 
structure.  And  in  case  it  does  so,  it  is  bound  to  pay  the  damages 
suffered  by  a  ferry  company  whose  franchise  is  injured  or  destroyed 
by  the  erection  of  the  bridge.^  The  grant  of  a  charter  to  a  corpora- 
tion, authorizing  it  to  build  a  toll  bridge  across  a  river,  and  to  hold 
real  estate,  but  which  makes  no  provision  for  compensation  for,  nor 
authorizes  the  taking  of,  private  property,  will  not  confer  upon  it  the 

'State  V.  Madison,  59  Me.  538.  *Com.  v.  Deerfield,  6  AUen  449. 

^Enfield  Toll  Bridge  Co.  v.  Connecticut  ^Jfew-Baven  ^  E,  H.  ToU  Bridye  Co 

River  Co,  7  Conn.  28.  v.  Bunnel,  4  Conn.  54. 

*Com,  V.  Ncfr  Bedford  Bridge,  2  Qray,  ^Buckwalter  v.  Black  Rode  Bridge  Co- 

339;   Washington  Bridge  Co.  v.   State,  38  Pa.  281. 
18  Conn.  53. 
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right  to  build  the  bridge  without  the  consent  of  another  bridge  com- 
pany, when  such  bridge  must  necessai'ily  be  constructed  within  limits 
in  which  the  other  company  owns  the  exclusive  privilege  of  maintain- 
ing a  bridge,  whether  it  makes  compensation  to  the  bridge  company 
for  the  property  taken,  or  not.-  The  grant  of  a  charter  to  a  company, 
witli  authority  to  erect  a  toll  bridge  within  certain  limits,  which  are 
within  the  limits  wherein  another  corporation  has  the  exclusive  right 
to  build  and  maintain  a  toll  bridge,  while  conferring  no  rights  as 
against  the  latter,  is  not  void,  and,  as  against  the  public,  authorizes  it 
as  a  corporation  to  build  a  bridge  and  take  tolls.* 

341.  Bights  of  riparian  owner. —  Land  cannot  be  appropriated  for 
the  approaches  to  the  bridge  without  making  compensation  to  its 
owner.'  But  the  land  taken  for  this  purpose  is  for  a  public  use 
which  will  authorize  the  exercise  of  the  right  of  eminent  domain.^ 
Because  of  his  favorable  location,  the  riparian  owner  should  be  given 
the  first  refusal  of  the  franchise.*  The  erection  of  a  bridge  in  th<- 
highway  imposes  no  additional  servitude  upon  the  abutting  property^ 
for  which  compensation  must  be  made  to  its  owner.*  But  if  the 
grade  of  the  highway  is  raised  so  as  to  constitute  a  causeway  and 
interfere  with  the  access  of  the  abutting  ovmer  to  and  from  the 
street,  compensation  should  be  made  for  the  injury  thereby  caused/' 


'Piscataqua  Bridge  v.  New  Hampshire 
Bridge,  7  N.  H.  35. 

'fHscataqua  Bridge  v.  A' cm?  Hampshire 
Bridge,  7  N.  H.  35. 

'Hall  ▼.  Boyd,  14  Ga.  1 ;  Thacher  v. 
Dartmouth  Bridge  Co,  18  Pick.  501. 

^Flecker  v.  Rhodes,  30  Gratt  795; 
Southrm  Illinois  d  M.  Bridge  Co,  v. 
Stone,  174  Mo.  1.  73  S.  W.  463. 

A  le^nnlative  grant  of  a  toll-bridge 
franchiBe  is  not  unconstitutional  as  de- 
priying  the  owner  of  land  of  his  proper- 
ty without  due  process  of  law  and  with- 
out just  compensation,  where  it  pro- 
vides for  the  selection  of  a  site  therefor, 
for  the  assessment  of  damages  by  a  jury, 
and  for  payment  ot  the  damages  as- 
sessed before  the  ground  can  be  used. 
Dyer  ▼.  Tuskaloosa  Bridge  Co,  2  Port. 
(Aku)  296,  27  Am.  Dec.  655. 

*WiUiams  r.  David9on^  43  Tex.  1. 

But  the  action  of  the  ordinary  In 
changing  and  laying  out  a  road,  and 
eonstnicting  a  bridge  thereon  over  a 
river,  will  not  be  interfered  with  by  cer- 
tiorari at  the  instance  of  the  owner  of 
land  over  which  it  will  pass,  who  pur- 
ehaaed  his  land  for  the  purpose  of  oon- 
ptnicting  a  toll  bridge  thereon  under 
the  laws  of  the    state,    and   who    wa« 


under  contract  with  a  bridge  company 
to  construct  one  swept  away  by  a  flood, 
where  everything  was  done  in  accord- 
ance with  the  Code  provisions,  his  rem- 
edy under  the  Code  being  by  an  assesn- 
ment  by  a  jury  of  the  ^images  caused 
by  tlie  appropriation  or  injury  of  hi» 
property.  Hightoxoer  v.  Jones,  85  Ga. 
697,  11  S.  E.  872. 

One  who  buys  the  ri^ht  to  land  or 
abut  a  bridge  on  both  sides  of  a  river, 
connecting  public  highways,  is  not  with- 
in the  terms  of  a  statutory  provision 
granting  authority  to  the  owner  of  any 
land  on  both  sides  of  a  stream  ,to  estol)- 
lish  a  ferry  or  bridge  and  charge  toll. 
which  gives  a  mere  pnvil^^  to  the  own- 
er to  pass  from  one  side  of  the  river 
to  another  on  his  own  farm  by  a  private- 
ferry  or  bridge,  and  as  incidental  there- 
to, to  pass  others  across  the  stream  on 
the  payment  of  toll.  Whelchel  v.  State, 
76  Ga.  644. 

*Hud8on  V.  Ouero  Land  d  Emigration 
Co.  47  Tex.  56,  26  Am.  Rep.  289;  Jones 
V.  Keith,  37  Tex.  .394,  14  Am.  Rep.  382. 

'Where  a  bridge  company  made  its 
causeway  of  the  height  prescribed  by  itf> 
charter,  and  paid  to  the  adjoining  own- 
ers the  damages  assessed  against  it  for- 
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In  ascertaining  the  value  of,  and  damage  to  the  owner  of,  land 
taken  for  the  purposes  of  a  toll  bridge,  at  the  time  of  such  taking,  it  is 
proper  to  consider  the  prospective  value  of  the  property  as  a  bridge 
site,  and  to  this  end  the  character  of  tlie  stream  and  of  the  place  of 
crossing,  the  amount  of  travel  and  transportation  that  would  probably 
pass  over  it,  and  the  amount  of  toll  that  would  be  received  yearly,  are 
to  be  considered.®  A  grant  of  the  right  to  erect  the  bridge  does  not 
pass  title  to  the  soil  on  which  the  bridge  is  located.^ 

342.  Bight  to  use  toll  bridge. — The  principle  upon  which  the  con- 
struction of  toll  bridges  and  the  gianting  of  franchises  for  that  pur- 
pose is  founded  is  that  they  are  for  the  use  of  the  public.  Therefore, 
every  citizen  has  an  equal  right  to  use  them  upon  payment  of  a  rea- 
sonable toll.  No  discrimination  can  be  made  between  patrons,  or  ex- 
clusive rights  given.^  The  right  includes  the  privilege  of  making  use 
of  the  bridge  for  any  purpose  for  which  it  is  fitted.^  But  the  owner 
of  a  toll  bridge  has  the  power  to  make  a  contract  with  a  municipal 
corporation  permitting  the  conveyance  of  water  across  such  bridge 
by  means  of  pipes  attached  thereto,  under  an  express  or  implied 
agreement  on  the  part  of  such  corporation  to  pay  for  such  use  of  the 
bridge,  where  a  contract  of  that  nature  on  the  part  of  a  toll-bridge 
owner  is  neither  prohibited  by  any  statutory  law,  nor  the  provisions 
of  his  charter,  and  such  use  of  the  bridge,  being  one  of  the  uses  to 


so  doing,  and  fifty  years  later,  when 
public  convenience  and  necessity  re- 
quired the  raising  of  the  causeway,  a 
statute  was  enacted  authorizing  its 
raising,  an  additional  statute  providing 
that  the  company  pay  all  damages  that 
should  be  cnupwl  to  any  person  in  conse- 
quence of  the  raising  of  the  causeway 
was  construed  as  not  including  damages 
to  an  adjoining  owner  flowing  from  the 
obstruction  of  light  and  air,  and  from 
liis  subjection  to  increased  dust  and 
drainage  of  water  from  the  increased 
lieight  of  the  ciuseway.  Skinner  v. 
n  art  ford  Bridfje  Co.  29  Conn.  523. 

*Yonng  v.  IJarrisotiy  17  Ga.  30. 

And  in  ascertaining  at  a  subsequent 
date  the  value  of  land  for  the  purpose 
of  a  toll -bridge  site  at  the  time  of  the 
taking  thereof,  with  reference  to  its 
prospective  advant!igpa,  no  more  accur- 
ate criterion  can  be  found  than  the 
amount  of  tolls  which  have  been  re- 
ceived and  the  value  of  the  structure  as 
it  stands.     Ibid. 

Briicfits  are  also  to  be  considered. 
Thid. 

''Thompson  V,  Androficoggin  Bridge^  5 
Me.  62. 


But  when  the  legislature  directs  the 
locution  of  a  certain  road  with  certain 
bridges,  the  title  to  the  necessary  land 
becoming  vested  in  the  state,  the  gran- 
tee of  the  franchise  of  the  road  may 
maintain  ejectment  for  land  within  the 
location  upor.  which  a  toll  bridge  has 
hern  erected  over  a  river  under  earlier 
legislative  authorization.  James  River 
d.  K  ana  if  ha  Co.  v.  Thompson,  3  Gratt. 
270. 

^Atty.  (Jen,  v.  Niagara  Falls  Interna- 
tional Bridge  Go.  20  Grant  Oh.  (U. 
C.)    34. 

But  municipal  officers  authorized  to 
acquire  a  bridge  and  hold  it  as  tinistces 
for  the  county,  and  to  exact  or  remit  the 
usual  lawful  toll  for  passing  thereon, 
as  to  them  nny  seem  most  conducive  to 
the  benefit  of  the  people  of  said  county, 
may  lease  the  brilge  upon  an  agreement 
that  the  lessee  shall  not  demand  toll 
from  certain  persons,  and  m*iy  from  oth- 
ers. Saunders  v.  Hathawag,  25  N.  C. 
(3  Ired.  1..)  402. 

*Reed  v.  Uanger,  20  Ark.  625. 
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which  it  might  naturally  and  properly  be  applied,  is  not  forbidden  as 
foreign  to  the  purpose  of  its  existence.^ 

843.  Owner  mnst  maintain  and  repair  bridge. —  Upon  receiving  the 
franchise  to  take  tolls,  tlie  grantee  assumes  the  duty  of  maintaining 
his  bridge  and  keeping  it  in  a  proper  state  of  repair,  and  without  the 
consent  of  the  legislature  he  cnnnot  absolve  himself  from  this  duty 
during  the  term  of  his  li(vn.s(».  This  duty  may  be  enforced  by  judi- 
cial proceedings,  although  the  state  has  taken  other  measures  to  pro- 
tect the  public  interests.'  The  mere  failure  to  complete  the  bridge 
for  all  uses  for  which  it  was  intended  does  not  render  it  a  public  nui- 
sance.^ The  owner  may  be  required  to  give  bond  to  keep  the  bridge  in 
repair.^  Failure  to  exercise  ordinary  care  to  keep  the  bridge  in  repair 
will  nmder  the  owner  liable  for  injuries  thereby  caused  to  persons  at- 
tempting to  use  it.^  The  duties  of  the  owTier  of  a  toll  bridge  construct- 
ed under  legislative  sanction  require  him  to  use  at  least  ordinary  vigil- 
ance and  precaution  to  find  out  and  know  with  reasonable  certainty 
tliat  such  bridge*  is  constnicted  in  a  workmanlike  manner,  of  good  ma- 
tx^rial,  and  upon  correct  plan,  and  is  therefore  safe,  before  opening  his 
gates  and  inviting  the  public  to  cross  the  same ;  and  mere  belief  that  it 
is  safe  will  not  excuse  from  liability  for  damages  to  one  injured  by  its 
collapse.®  The  proprietor  of  a  tx)ll  bridge  is  bound  to  use  only  such  or- 
dinary care  and  diligence  in  the  construction  of  his  bridge  and 
keeping  the  same  in  proper  repair  as  every  prudent  man  would  take 
and  exercise  in  relation  to  the  same  property,  in  view  of  the  object 
and  purj)ose  for  which  the  same  was  erected  and  used  by  him.^ 
The  nature  of  the  use  to  which  the  bridge  is  devoted  imposes  upon 
the  owner  some  of  the  duties  of  the  carrier  of  passengers ;  and  he  is 
)K)und  to  use  due  care  to  have  the  bridge  safe*  and  ])roperly  lighted 
for  tlie  us<;  to  which  it  will  be  put.''  But  the  liability  of  the  bridge 
owner  is  not  so  strict  as  that  of  a  passenger  carrier,  because  the  re- 
!=poiLsibility  is  not  so  great.**    The  bridge  owner  must  provide  railings 

'Frankfort    Bridge   Co.   v.    Frankfort,  Tift  v.  Toinift,  53  Ga.  47. 

18  B.  Mon.  41.  "^Conowingo  iSriilfje  Co,  v.  Hedrick,  96 

Kitty,  Oen.  v.  DeerficUl  Rhcr  Bridge,  Md.  6«ft,  53  Atl.  430;  Com,  v.  Central 

106  Mass.  1.  Bridge  Corp.  12  Cnsh.  242. 

*Aity.  Gen.  v.  Xiagara  Falh  Interna-  *Frankfort  Bridge  Co.  v.  WilliamSy  9 

tional  Bridge  Co.  6  Ont.  App.  Rep.  537,  Dana,  403,  35  Am!  Dec.  155. 

Ilpver8injj  28  Grant  Ch.  (I'.  C.)  05.  So,  whore,  during  a  severe  freshet,  the 

^Chandler  v.  Montgomery    County,  31  owner  bnc!   removed   the  planka  from  a 

.\rk.  £6.  part  of  the  bridge  to  prevent  its  being 

*Frankfort  Bridge  Co.  v.   Wifliamft,  9  carried   away,   he  ia  not  liable    to    the 

Dana.  403.  35  Am.  Doc.    My^-.I'cm broke  owner  of  a  slave,  who  jumped  from  the 

▼.    Harnihal   d   St.   J.    R.    Co.    32    Mo.  bridge   and    attempte<l   to   Hwim   to  the 

App.  61.  opposite  bank  and  was  drowned.  (Jrigshy 

^Frankfort  Bridge  Co.  v.  Williatns,  9  v.  Chappell  5  Rich.  L.  444. 
Dbda,  403,  36  Am.  Dec.  155. 
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if  required,  to  provide  against  aocidents  to  frightened  teams.*  The 
owner  is  liable  criminally  for  failure  to  make  repairs,  and  civilly  for 
the  injuries  done  by  his  negligence.*^  After  a  municipal  corporation 
has  adopted  the  bridge,  the  duty  to  repair  it  rests  upon  it,  and  not  upon 
the  former  owner.*  *  The  owner  cannot  escape  liability  if  he  permits 
use  of  the  bridge  with  knowledge  of  defects.*^  The  owner  cannot  re- 
lieve himself  from  liability  by  contract  with  another  to  make  the  re- 
pairs in  consideration  of  receiving  the  tolls.  *^  The  owner  is  not  liable 
for  injuries  received  by  one  attempting  to  use  it  while  it  is  closed  for 
repairs,  and  is  plainly  not  safe  for  use.*^  A  person  cannot  recover 
for  injuries  received  while  he  is  making  a  use  of  the  bridge  which  he 
had  no  right  to  make.*^  The  approaches  must  be  kept  safe  as  well 
as  the  bridge  itself.*'*  A  municipal  corporation  operating  a  toll 
bridge  over  a  river,  the  abutment  of  which  on  one  side  thereof  is  in 
another  state,  is,  as  to  the  part  of  the  bridge  in  that  state,  engaged  in 
private  business  for  gain,  and  is  not  protected  by  its  character  as  a 
municipal  corporation  from  liability  for  injuries  sustained  by  reason 
of  its  failure  to  guard  such  abutment  beyond  the  end  of  the  bridge  by 
a  proper  railing.*^ 

844.  Eight  to  take  tolls. —  As  stated  in  a  preceding  section,*  there 
is  no  right  to  take  tolls  for  use  of  a  bridge  without  a  grant  of  the  right 
from  the  state;  and  in  making  the  grant  the  legislature  may  impose 
such  conditions  as  it  chooses.  It  may  require  the  posting  of  the  rates 
as  a  condition  to  receiving  the  tolls,^  or  it  may  require  the  giving  of 
a  bond  to  maintain  tJie  bridge  in  a  safe  condition,^  or  it  may  specify 

^Baldridge  A  C.  Bridge  Co,  v.  Cartrett,  is  injured  who  has  leaned  on  such  rail- 

75  Tex.  628,  13  S.  W.  8.  inp  for  rest,  and  has  fallen    from    the 

^^State  V.  Madison,  63  Me.  546.  bridge  because  of  its  breaking,  as  any 

^State  V.  Norridgeicock  Falls  Bridge,  liability  of  the  bridge  company  rests  up- 

65  Me.  614.  on  statute  regulations  rather  than  upon 

^Stokes  V.  Tift,  64  Ga.  312,  37  Am.  the  common-law  principles  applicable  to 

Rep.  76.  analogous  contracts.     Orcutt  v.  Kittery 

It  is  the  duty  of  the  proprietors  of  a  Point  Bridge  Co.  53  Me.  500. 

toll  bridge,  who  keep  it  open  for  travel  ^*Watson   v.    Lisbon   Bridge,    14    Me. 

and  take  toll  while  making  repairs  on  201,  31  Am.  Dec.  49. 

it  or  renewing  it,  to  keep  it  in  such  con-  ^''Augusta  v.  Hudson,  88  Ga.  599,  15  8. 

dition  as  to  be  reasonably  safe  for  such  E.  678,  94  Ga.  135,  21  S.  E.  289. 

use;  and  they  are  liable  for  personal  in-  ^Ante,  §  336. 

juries  caused  by  the  backing  of  a  fright-  ^B&nham  v.  Taylor,  10  Ohio,  108. 

ened  team  ofl*  the  bridge    at    a    point  A  bridge  company  cannot  maintain  an 

where  the  railing  had  been  removed  by  action  for  the  recovery  of  a  fine  alleged 

those     working    thereon.     Thrash-er    v.  to  have  been  incurred  through  a  failure 

Postel,  79  Wis.  503,  48  N.  W.  600.  to  pay  toll,  when  it  has  not  maintained 

^*Tift  V.  Tovms,  63  Ga.  47.  the  painted  notification  prescribed  by  the 

^*Tift  V.  Jones,  52  Ga.  538.  statute,  informing  passengers  of  the  es- 

*^A  toll-bridge  company  is  not  liable  tablished  rates  of  toll.     Middle  Bridge 

under  its  statutory  dutyto  provide  its  v.  Brooks,  13  Me.  391,  39  Am.  Dec  610. 

bridge  "with  a  railing  on  each  side  for  '  A  provision  of  the  charter  of  a  bridge 

the  safety  of  passengers,"  if  a  passenger  company  requiring  it  to  give  a  bond  for 
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the  method  in  which  the  bridge  shall  be  constructed,  and  forbid  the 
taking  of  all  tolls  until  the  specifications  are  complied  with/  A  town 
having  power  to  collect  tolls  on  a  bridge  cannot  delegate  such  power 
to  an  individual  by  a  deed  of  trust."' 

345.  Eight  of  legislature  to  interfere  with  tolls. —  One  of  the  ob- 
jects of  requiring  a  license  for  the  taking  of  tolls  on  a  bridge  by  tJic 
legislature  is  that  they  should  not  be  made  so  high  as  to  impose  an  un- 
reasonable burden  upon  the  public.  Therefore,  they  are  a  matter  for 
regulation  bv  the  legislature,  and  unless  it  has  made  a  definite  con- 
tract as  to  the  amount  which  the  bridge  owner  may  receive,  it  has  a 
right  to  fix  the  tolls  at  its  pleasure  so  long  as  it  does  not  fix 
them  so  low  as  to  amount  to  a  practical  confiscation  of  the  property.  * 
The  regulation  of  tolls  or  other  charges  for  the  use  by  the  public  of 
a  bridge  or  a  ferry  is  a  governmental  power  belonging  to  the  legis- 
lature, and  when  such  a  power  is  contracted  away  by  the  legislature 
it  must  be  done  by  positive  grant,  or  the  use  of  such  language  in  the 
charter  or  grant  as  carries  with  it  necessarily  an  abandon- 
ment   of    legislative    control.^       The    charter    of    a    bridge    com 

tile    proper    const ructi<m    of   tlio    bridpo  ToU  rates  fixed  by  the  board  of  auper- 

wa8     A     condition     subsequent,     and     a  visors   to  be  collected   at    a    toll-bridge 

breach    may    he    waived.    Enfield    Toll  may  be  modified  or  changed  at  the  dis- 

Bridge  Co.  v.  Connecticut    Rirer    Co.  7  cretion    of    such    board,   subject   to   the 

Conn.  28.  supervisory  control  of    the    legislature, 

*  A  bridge  company  is  liable  to  indict-  their  power  not  being  exhausted  by  the 

ment   for   failure   to  comply    with    the  fixing  thereof  under  a  statute  providing 

terms  of    its    charter    requiring    it    to  that  such  rates  »hall  be  charged  and  ool- 

maintain  piers  on  each  side  of  its  draw,  lecfed  as  such  board  shall  fix,  provided 

if  it  begins  to  take  toll  before  the  piers  that   the  legislature  may  at    all    times 

are  erected,  although  it  is  given  three  modify  or  chans^e  the  rates  as  fixed  by 

years  for  the  completion  of  the  bridge,  tiiem.    Ntfininlnus  Itndtjc  Co.  v.  Horsley, 

which  have    not    yet    elapsed.     Com.  v.  4()  Cal.   108. 

Netcburyjfort  Bridge,  9  Pick.  142.  A  provision  in  tiie  charter  of  a  bridge 

But  a  toll-bridge  company  is  not  pre-  oompnny.    authorizing   the   construction 

eluded   from   enforcing  the   penalty   for  of  a   bridge,  giving    the    company    the 

attempting  to  pass   the  bridge  without  right  to  fix  the  rate  of  toll  to  be  charged 

payment  of  toll  by  the  fact  that,  by  de-  thereon,  providwl  it  simll  from  time  to 

ducting  the  Andth  of  the  central  frame-  time  reiluee  such  rates  so  that  the  net 

work   of    the    bridge    from    its    entire  profits  shall  not  exceed  15  per  cent  yier 

width,  the  passageway  for  travelers   is  annum  on  its  investment,  does  not  take 

leee  than   the   width    prescribed   by   the  away  from  the  legislature  its  power  to 

company's  charter.     Damarincotta    Toll-  regulate  tlie  toll  on  such  bridge  so  long 

Bridge  v.  Coticr,  31  ^le.  357.  as   the   company   realizes   not   exeee<ling 

So,  one  attempting    to    pass    a    toll-  15   per  cent  per    annum:     and    an  act 

bridge  without  paying  the  toll    cannot  passed   by   it   reducing   such    toll   below 

defeat    the    statutory    penalty    on    the  that  charged  by  the  company,  and  which 

snt>uiid  that  the  bridge  is  not    of    the  will  reduce  the  net  profit    much    below 

width  required  by  the  charter    of    the  that   per   cent,   is   not   unconstitutional 

company.     Sottth   WeJtl  Bend  Bridge  v.  as  impairing  the  obligation  of  any  con- 

Hahn,  28  Me.  300.  tract  with  such  bridge  companv.' f'ow. 

""Mullarky  v.  Cedar  Falls,  19  Iowa,  21.  v.  Covington  rf  C.  Bridge  Co.  14  Kv.  L. 

'irocon  V.  Macon  d  W.  R.  Co.  7  Ga.  Rep.  S36,  21  S.  W.  1042. 

221 ;  Canada  Southern  R.  Co.  v.  Inter-  HJom.  v.  Covington  «(•  C.  Bridge  Co.  14 

matUmal  Bridge  Co.  8  Fed.  190.  Ky.  L.  Rep.  83«,  21  S.  \V.   1042.     This 
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pany  granting  the  privilege  of  erecting  a  bridge  across 
a  river,  and  imposing  burdens  by  requiring  that  the  bridge 
and  causeway  be  constructed  in  a  particular  manner;  and  pro- 
viding that  upon  the  performance  of  the  requirements  of  its  charter 
the  company  might  exact  toll  at  a  specified  rate,  and  that  when  such 
tolls  should  have  reimbursed  the  company  for  the  sums  advanccMl  by 
ihem  in  building  the  bridge,  together  with  a  specified  rate  of  inter- 
est, the  rat/C  of  tolls  should  become  subject  to  the  regulations  of  the 
legislature, — becomes  a  binding  contract  upon  the  construction  by  the 
company  of  the  bridge  and  causeway  i»  the  manner  prescribed ;  and 
a  later  provision  in  said  charter,  that  the  grant  may  receive  such  al- 
terations, from  time  to  time,  by  the  general  assembly,  as  experience 
shall  evince  to  be  necessary  or  expedient,  did  not  reserve  the  power  to 
change  the  rates  of  toll,  but  merely  referred  to  alterations  in  the  ])lans 
for  the  construction  and  management  of  the  bridge.^  Rates  which 
pay  a  reas(uiable  return  on  the  amount  invested  are  all  that  the  r»wn- 
er  of  the  bridge  can  demand.*  A  statute  j)ermitting  one  who  ha-^  ad- 
vanced money  to  erect  a  bridge  to  take  toll  until  he  is  reimbui'sel  iiis 
outlay  will  give  him  the  right  to  continue  to  take  the  toll  until  ho  ha.<^ 
received  the  interest  accruing  on  the  advances,  although  the  stjitutc 
is  silent  upon  that  subject.^  Noncompliance  with  a  statute  granting 
privileges  to  a  toll-bridge  company  upon  a  relinquishment  of  part  of 
its  tolls  cannot  be  taken  advantage  of  by  a  priv^ate  person/ 

345a.  Power  to  authorize  competition. — The  attempted  ap;)lica- 
tion  of  the  doctrine  that  a  corporate  charter  or  legislative  grant  was 
a  contract  with  the  stiite  which  could  not  be  impnired  under  the  Fed- 
eral Constitution  to  the  rights  of  toll-bridge  proprietors  has  occupied 
more  of  the  time  of  the  courts  than  any  othei*  branch  of  the  lav/  re- 
lating to  toll  bridges.  The  quc^stion  arose  at  a  comparatively  eai-ly 
date  in  ]VIassacliusett»s  in  a  case  which  has  become  one  of  the  historical 
landmarks  in  the  develo])ment  of  American  jurisprudence.     The  case 

case    was    reversed  in    Comagton    d    O,  An  act    of    lep^slatiire    reducing    the 

Bridge  Co.  v.  Kentucky,  154  I'.  S.  214,  rates  of  toll  on   the    foot    and    wagon 

38  L.  cd.  967,  4  Inters.  Com.  Rep.  649,  ways  over  a  bridge  is  not   nnconstitu- 

14  Sup.  Ct.  Rep.    1087,  on   the  ground  tional  and  void  as  the  taking  of  private 

that  the  bridge  in  question  being  an  in-  property  for  public    use    without    just 

terstate  bridge.  Congress  alone  had  con-  compensation,  although  such  rates  may 

trol  of  the  rates  of  toll.  reduce  the  income  below  the  expenses  of 

^Hartford    Bridge    Co.  v.  East    Hart-  keeping  such  ways  in  repair,  where  the 

ford.  16  Conn.    149,    Reaffirmed    in    17  profits  on  the  entire  structure  are  in  ex- 

(^onn.  79.  cess  of  the  total  expenses  thereof.    Com. 

*  Bridge  tolls  which   suffice  to  pay  6  v.  Covivgton  d  C.  Bridge  Co.  14  Ky.  L. 

per  cent  on  the  amount  invested  are  not  Rep.  836,  21  S.  W.  1042. 

unreasonable.     International  Bridge  Co.  '^Adams  v.  Beach,  6  Hill,  271. 

V.  Canada  Sonlherv  K.  Co.  7  Ont.  App.  ^Charlea     R^'rer     Bridge     v.     Warren 

Rep.  226,   Affirming  28   Grant   Ch.    (U.  Bridge,  7  Pick.  .344. 
C.)    114. 
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was  that  of  the  Charles  River  Bridge  v.  Warren  Bridge,  and  it  was 
carried  to,  and  fully  considered  by,  the  Supreme  Court  of  the  United 
States.  The  case  in  its  essential  features  was  simply  the  ordinary 
one  of  a  grant  of  a  bridge  franchise,  and  a  subsequc^nt  attempt  to 
erect  another  bridge  which  would  practically  destroy  the  value  of  the 
former  franchise  because  affording  the  public  a  passage  over  the  river 
without  crossing  tlie  toll  bridge.  A  bill  to  enjoin  the  maintenance  of 
the  later  bridge  on  the  grounds,  iyiUr  alia,  that  the  earlier  one  had 
acquired  the  exclusive  right  of  a  ferry  which  had  exi?te<l  at  the  spot 
in  question,  and  that  the  later  bridge  had  taken  its  property  without 
i-ompensation,  was  dismissed,  but  the  judges  of  the  Afassachusetts 
rourt  were  so  divided  in  opinion  that  the  only  point  that  the  majority 
nf  the  court  appears  to  have  agreed  upon  was  that  the  bridge  did 
not  succe<Hl  to  the  ferry  right.  Although  it  was  stated  that  a  mere 
grant  of  a  toll-bridge  franchise  confers  no  exclusive  right,  and  none 
will  be  implied.  Putnam,  J.,  however,  held  that  a  grant  of  a  toll- 
bridge  franchise  includes  the  right  to  be  free  from  injurious  competi- 
tion from  the  erection  of  adjacent  bridges.*  The  case  having  been 
taken  to  tlie  Supreme  Court  of  the  United  States,  that  court  held, 
against  the  dissent  of  Justices  McLean,  Story,  and  Thompson,  that 
the  mere  grant  of  a  ferry  or  toll-bridge  franchise,  without  making  it 
exclusive,  will  not  prevent  iJie  erection  of  a  free  bridge  by  the  side 
of  the  one  erected  under  the  franchise,  although  the  effect  is  to  de- 
stroy the  value  of  the  latter.^  That  decision  settled  the  particular 
question  involved.^  Alany  attempts  have  been  made  to  take 
particular  cases  out  of  l\w  rule  of  the  Charles  Kiver  Bridge 
Ca^e  on  the  ground  that  the  charter  involved  granted  an  exclu- 
sive right.  All  such  charters  will,  however,  be  strictly  construetl, 
and  the  exclusive  right  will  not  be  held  to  have  been  conferred 
unless  it  is   conferred   expressly.*     An  attempt   was   made   to   es- 

*Charle$    River     Bridge    v.     Wai-ren  Ihp  Ijoard  of  supervisors,  saying  that  it 

Bridge,  7  Pick.  344.  was  a  question  whether    the    judgin'^nt 

'  11  Pet.  420,  9  L.  ed.  773.  and  determination  of  the  board,  wliich 

*Jancst>ille   Bridge   Co.  v.  Stoughton,  had  f\ill  jurisdiction  by  statute  over  all 

1  Pinncy  (Wii».)  067;  Re  Hamilton  Ave-  matters  relating  to    ferries,    upon    the 

nue,  14  Barb.  40.5;  Fall  v.  Sutta-  Coun-  point  whether  a  ferry  was  demanded  by 

ty,  21  Cnl.  237 ;   Mohavck  Bridge  Co.  v.  i)ublic  convenience  within  such  distance, 

Vtira  A  8.  R,  Co,  6  Paige,  559;  Oswego  was  not  final  and  conclusive  as  a  matter 

Falls  Bridge  Co.  v.  Fish,    I    Barb.    Ch.  confided  to  their  sound  discretion;  but 

r»47.  that,  if  not    final    and    conclusive,    the 

Tn  Fall  v.  Paine,  23  Cal.  302,  the  court  remedy  of  the  toll-bridge  owners  was  by 

refused   to  grant  an    injunction   to   re-  writ  of  certiorari  to  review  their  action, 

**train  the  operation    of    a    ferry    boat  and  not  by  suit  for  an  injunction, 

^^ithin  the  prohibited  di-taiice  of  a  pre-  *Catftiga  Bridge  Co.  v.  Magee,  2  Paige, 

viously  established   toll  bridge,  umlor  a  lltt,  Allirmed  6  Wend.  fir>. 

license   issued    lo   the    ferry  owners   by  Where  the  charter  of  a  bridge  corn- 
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tablish  the  doctrine  that  a  prohibition  of  the  erection  of  rival 
bridgies  meant  their  erection  under  existing  laws,  and  that  the 
legislature  might  authorize  them  by  subsequent  legislation,  at  it8 
pleasure.''  But  the  Supreme  Court  of  the  United  States  held  that 
such  a  grant  was  a  contract  protected  by  the  Federal  Constitution.* 
And  it  is  settled  that  if  the  charter  in  fact  make^  the  franchise  ex 
elusive,  it  cannot  be  violated."  The  contract  cannot  be  violated  by 
the  erection  of  a  free  bridge.*  An  exclusive  contract  cannot  be 
granted  by  a  subdivision  of  the  state  witliout  express  authority  to  do 
so  from  the  legislature.®  A  grant  of  an  exclusive  franchise  ^rill  not 
prevent  the  erection  of  railroad  bridges  which  were  not  knoviii  when 
the  franchise  was  granted.^"     And  if  the  freedom  from  conip(*titioFi 

pany  confers   upon   it  exclusive  bridge  Hartford  Bridge  Co.  ▼.  KMi  Hartford, 

privileges  for  a  distance  of  5  miles  up  16  Conn.  149.  Keairirnied  in  saine  casf. 

and  down  a  river,  and  prohibits  the  es-  17  Conn.  79. 

tablishnient  of  any  other  bridce  or  any  *Norri8  v.  Farmers*  d  Teamsters*  Co.  6 

ferry  within   that  diHtance.   tne   bridge  Cal.  590,  65  Am.  Dec.  535. 

company    is   not    therel)y   authori/x^d   to  Althoup]!  not  erected  for  lucre  or  gain, 

close    and    interdict    fords    across    the  a  free  bridge  erected  across  a  river  by  a 

river,  the  free  and  uninterrupted  use  of  municipality  within  the  prohibited  i\U- 

which  had   theretofore  been   enjoyc**!  by  tance  of  a  toU  bridge  is  an  infringrmeiit 

the  public.     Such  exclusive  privileges  as  of  the    franchise    of    the    latter,    which 

those  conferred  on  the  bridge  company  enacts  that  during  thirty  years  no  per- 

by  its  charter  approach  very  nearly  the  son  shall  erect  any  bridge  for  lucre  or 

extreme  limit  of  legislative  power,  and  li^in  within  the  distance  of  one  league  up 

such  legislation  is  so  far  antagonistic  to  or  down  the  strwim  from  the  toll  bridgr. 

a  free  government  that  it  will  be  strict-  Kuberldalllon  v.  Roy,    21    Can.   S.   C. 

Iv  construed.     Vompton  v.  Wavo  Bridge  45(i. 

Co.  «2  Tex.  716.  ''Wnght  v.  Sagle.  48  Ga.  367. 

*Chenango  Bridge  Co.  v.   Bingham  ton  ^'^Mei^eod  v.  Savannah,  A.  d  ii.  R.  Co. 

Bridge    Co.  27    N.  Y.  87:    Thompson    v.  25  (ia.  445:    Atty.    Gen.  v.   Dclatcare  <f 

New  York  d  H.  K.  Co.  3  Sandf.  Ch.  625.  B.  B.  R.  Co.  27  N.  J.  Kq.  1:  Proprietors 

*  Bingham  ton  Bridge.  3  Wall  51,  18  L.  of  firidge^  v.  Hoholcen  Iiand  d  hnpror. 

ed.  137.  Co.  13  N.  J.  Eq.  81 :  Ijole  v.  Virginia  d 

^Proprietors    of    Bridges    v.    Hohoken  T.  R.  Co.  7  Nev.  294 :  Thompson  v.  Seio 

Land   d    Improv.  Co.  1*3  N.  J.  Kq.    81;  York  rf  H.  R.  Co.  3  Sandf.  Ch.  625:  Ifo 

Piscataqua    Bridge    v.    New    Hampshire  hawk  Bridge  Co.  v.  Utioa  d  K.  R.  Co.  t» 

Bridge,  7  N.  K.  35.  Paige.  559*:   McRee  v.   Witmington  d  K- 

Where  the  charter  of  a  toll-bridge  R.  Co.  47  N.  C.  (2  Jones.  L.)  186:  Pro- 
company  authorized  it  to  exact  tolls  at  a  jjrietors  of  Bridges  v.  Hohoken  Ijand  rf 
specified  rate  until  it  was  reimbursed  fmpror.  Co.  1  Wall.  116.  17  L.  ed.  571. 
for  its  expenditures  in  building  and  The  lower  court  says  a  footpath  is  the 
maintaining  the  bridge,  an  amendment  vital  part  of  the  bridge.  All  the  rest  i^ 
adopted  after  the  destruction  of  the  but  growth  and  development.  Adding 
bridge  by  a  flood,  authorizing  its  re-  the  artificial  pier  and  the  artificial 
building  in  accordance  with  revised  abutment  is  nothing  toward  the  bridjfp. 
plans,  and  providing  that,  upon  its  re-  Neither  is  necessar>\  It  is  still  the 
construction  and  acceptance,  a  ferry  op-  pathway  that  is  the  bridge.  So  when, 
crated  across  the  river  be  discontinued,  :n  the  progress  of  skill,  they  widen  the 
thereby  increasing  the  revenue  Howing  ]>athway  to  make  it  a  horseway,  and 
to  the  company,  became  a  binding  con-  then  again  widen  it  so  that  beasts  may 
tract  upon  the  reconstruction  and  ac-  draw  wagons  over  it,  it  is  still  th*" 
ceptanee  of  the  bridge,  entitling  the  com-  pathway  that  makes  the  bridge.  Xi'»r 
pany  to  such  increased  revenue.^,  as  well  lias  any  structure  which,  in  its  develop 
^s  the  specified  rate  of  tolls,  and  was  ment.  strops  short-  of  this  pathway  for 
impaired  by  a  statute  reviving  the  ferry,  man  and  l>east,  ever,  in    ancient   or  in 
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is  limited  to  bridges,  it  will  not  prevent  the  establishment  of  a  ferry 
witliin  the  limits  of  the  bridge  franchise.*^  Where,  after  the 
4lestruction  of  a  bridge  by  a  Hood,  an  amended  charter  was 
granted  the  company,  authorizing  the  rebuilding  of  the  bridge  in 
accordance  with  revised  plans,  and  providing  that  upon  its  recuiLstruc- 
tion  and  acceptance  a  ferry  operated  across  the  river  be  discontinued, 
a  further  provision  that  such  amended  charter  might  be  altered, 
amended,  or  repealed,  in  the  same  manner  as  the  act  incorporating 
said  bridge  company,  reserved  no  greater  power  of  repeal  than  the 
original  act,  which  only  permitted  amendments  affecting  the  plans  for 
the  construction  and  management  of  the  bridge;  and  hence  such 
amended  charter  was  impaired  by  a  legislative  enactment  reviving  the 
ferry.**  The  infringement  of  a  toll-bridge  franchise  by  the  erection  of 
a  private  bridge  within  2  miles  thereof  by  land,  although  more  than 

2  miles  therefrom  by  water,  which  the  public  is  permitted  to  use, 
is  not  protected  by  the  statute  which  prohibits  the  establishment  of 
any  other  bridge  or  ferry  within  2  miles  thereof  by  water,  as  the 
statute  was  intended  to  limit  the  power  of  the  authorities  in  estal)- 
lishing  toll  bridges  and  ferries,  and  not  to  enlarge  the  privileges  of 
wrongdoers.  ^^ 

346.  What  is  unlawful  competition. —  If  the  bri<luo  owner  did  not 
have  an  exclusive  franchise,  he  cannot  com])lain  of  competition,  al- 
though it  destroys  the  value  of  his  bridge.     Such  competition,  even 

inodprn  time*',  in  any  country  or  in  any  Hartford  d-  .V.  //.  R.  Co.  17  Conn.  455, 

languniTP    havin|j    a    synonym    for    the  44  Am.  Dec.  ^^i*. 

term,  been  caUed  a  bri'dpe.     A  bridge  is  ^^ Parrot t    v.    Ijairrrnce,    2    DiU.    332, 

but  the  ordinary  road,  carric»d  across  the  Fed.  Cas.  Xo.  10.772. 

river.     Proprieiars  of   Bridges   v.  Hoho-  Althonph  a    statute    authorizing    the 

ken  Land   d;   Improv.  Co.  13    N.  J.  Eq.  reconstruction   of  a   bridge,   and   dircM't- 

504.  ing  the  discontinuance  of  the  ferry  es- 

But  in  Connecticut  it  has  been  held  tablished  between  two  towns  on  the 
that  the  construction  and  operation  of  river,  thereby  granted  the  bridge  coni- 
a  bridge  acroaa  a  river  by  a  railroad  pany  an  exclusive  franchise  to  carry  |>eo- 
«ompany  for  the  use  of  its  trains  in-  pie  across  the  river  at  that  point,  a  sub- 
fringes  an  exclusive  franchise  granted  a  sequent  declaration  in  said  statute  that 
bridge  oomiMiny.  Kn field  Toll  Bridge  said  towns  shall  not  thereafter  trans- 
Co.  V.  Hartford  d  3/'.  H.  R.  Co.  17  Conn,  port  passengers  across  the  river  did  not 
63.  41  Am.  Doe.  141.  prevent  the  legislature  from  subsequcnt- 

Where  the  charter  of  a  railroad  com-  ly  granting  to  a  company  a  charter  to 

pany  authorizes  it  to  build  its  road  by  efitablish   a    ferry   across   the    river   be- 

themost  direct  route,  and  to  construct  tween  the  two  towns  at  a  point  at  least 

a  bridge  across  a  river,  a  further  provi-  1  mile  below  the  bridge,  and  acconmio- 

sion    that     nothing    therein    contained  dating    a    different    line    of    travel,  al- 

shall   be  construed   to  prejudice  or  im-  though  diverging  some  trallic   from  the 

pair  any  of  the  rights  of  a  bridge  com-  bridge.     Hartford  Bridge  Co.  v.   Union 

pany  holding  an  exclusive  franchise  will  Fern/  Co.  20  Conn.  210. 

not    be    construed    as    prohibiting    the  *- Hart  ford  Bridge    Co.  v.  EoMt    Hart- 

building  of  a  bridge  at  a  point    within  ford,  16    Conn.    149.    Reaffirmed    in    17 

the  exclusive    territory    of    the    bridge  Conn.  79. 

company.     Kn  field    Toll    Bridge    Co.  v.  ^HarrcH  v.  hits  worth,  17  Ala.  57G. 
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un  the  part  of  the  public  by  the  erection  of  a  free  bridge,  is  not  a 
taking  of  property  for  whicli  compensation  is  required.*  But  if  the 
franchise  is  exclusive,  the  owner  has  a  remedy  against  one  who  at- 
tempts to  compete  with  him,  either  by  bridge  or  by  ferry.^  The  own- 
ership of  land  on  both  sides  of  the  river  gives  no  right  to  coils t rue t 
a  brirlge  in  violation  of  the  exclusive  franchise  of  another.'**  If  the 
statute  forbids  other  persons  from  taking  travelers  across  the  river 
for  hire,  it  will  not  pro^'onj  their  being  carried  across  free  of  (charge.* 
Hut  a  bridge  comp-aiiy  with  exclusive  franchise  to  maintain  a  bridge 
within  certain  limits  cHiinot  complain  that  another  bridge  erected 
within  those  limits  is  a  nuisance  or  wrongful  as  to  it,  in 
so  far  as  it  does  not  interfere  with  itvS  right  to  tflke  tolls/"' 
In  consideration  of  tlie  ])ul>lic  advantages  furnished  by  the  on'ction 
(►f  a  toll  bridge,  the  owner  of  the  bridge  has,  by  virtue  of  his  fran- 
chise, although  not  so  specified,  the  exclusive  right,  as  against  private 
individuals,  to  carry  persons,  their  carriages,  wagons,  live  stock,  and 
the  like,  going,  passing,  and  repassing  ordinarily  by  that  way,  over  itx^ 
bridges;  and  any  individual  is  liable  for  diverting  tratfic  which  would 
go  over  his  bridge  in  the  ordinary  course  of  traffic,  whether  with- 
in or  without  five  miles  thereof,  or  for  or  without  compensation.^'  Al- 
though the  legislature  may  lawfully  grant  another  ferry  priv- 
ilege in  the  place  of  an  exclusive  right  to  exercise  a  ferry  privilege 
within  certain  limits  extinguished  by  it,  yet  thi^  state,  by  destroying 
such  a  right  of  ferry,  does  not  gain  a  right  to  grant,  nor  a  corpora- 
tion the  right  to  acquire,  the  privilege  of  erecting  a  toll  bridgi*  within 
the  limits  of  the  extinguished  ferry  privilege,  if  it  is  also  within  the 

^Clarksville  d  R.  Tump,  Co.  v.  Mont-  But  a  ferry   operated   without   a    li- 

gomery  Cwmiy,  100  Tenn.  417,  68  Ij.  R.  cense,  under  the  j^uise  of  an  aitsociation 

A.  156,  45  S.  \V.  345.  for  the  benefit  of  its  members  only,  of 

■Oil*'  authorized  by  statute  to  build  which  anj'one  desiring  to  use  the  ferry 
and  maintain  a  toll  bridge  across  a  may  become  a  member  by  the  payment 
river  on  condition  that  if  it  \vas  carried  of  a  specified  amount  entitling  him  to  a 
away  or  destroyed  it  should  be  rebuilt  ticket  good  for  one  month,  his  member- 
within  fifteen  months,  during  which  ship  in  which  must  be  renewtvl  by  a 
time  a  ferry  should  be  established  similar  payment  each  month,  is  not  a 
across  the  river  and  tolls  charged,  has  a  private,  but  a  public  ferry,  the  monthly 
right  of  action  against  one  who,  during  payments  for  the  use  of  which  constitute 
the  reconstruction  of  the  bridge  and  toll :  and  is  an  evasion  of  a  statute  pro- 
maintenance  of  the  ferry  as  required,  hibiting  the  establishment  of  any  bridge 
establishes  a  temporary  bridge  within  or  ferry  within  1  mile  of  a  toll  liiidge, 
the  limits  of  plaintiff's  franchise,  and  to  restrain  which,  as  a  violation  of  big 
allows  it  to  be  used  by  parties  crossing  rights,  the  owner  of  such  hriil.Lr.'  is  en- 
the  river.  Gaiarncau  v.  Guilbault,  16  titled  to  an  iniunction.  Norrisi  v.  Farm- 
Can.  S.  C.  579.  era'  d-  Tenmst'aH'  Co,  G  Cal.  590,  tj5  Am. 

*Enfield  Toll  Bridge  Co,  v.  Hartford  <C-  Dec.  535. 

N.  H.  R.  Co,  17  Conn.  03,  41  Am.  Dec.  ^Chmonno  Rridge  Co.  v.  Paiifr,  83  N. 

141.  Y.  178,  38  Am.  Rep.  407. 

*Tr€iit  V.    Cartersville  Bridge   Co,    11  ^Calavha  Toll-Bridge  Co.  v.  Fluwert, 

T^igh,  521.  110  N.  C.  381,  14  S.  E.  918. 
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limits  of  an  exclusive  right  to  build  a  toll  bridge  already  owned  by 
another  corporation.^  The  exclusive  right  of  the  bridge  owner  can- 
not be  questioned  collaterally  in  an  action  for  infringing  the  priv- 
ilege.® The  bridge  owner  may  estop  himself  from  questioning  the 
lawfulness  of  the  erection  of  another  bridge.*  Injunction  is  a  proper 
remedy  to  prevent  interference  with  an  exclusive  franchise.^*^  Th(^ 
owner  of  a  bridge  cannot  obtain  the  abatement  of  another  as  a  nui- 
sance to  navigation.**  Those  engaged  in  erecting  a  bridge  across  a 
river  in  violation  of  the  rights  of  a  former  bridge  company  are  liable 
f(.r  loss  of  tolls  by  the  former  bridge  in  consequence  of  their  act, 
whether  they  act  as  principals  or  agents.**  In  determining  thr 
damages  to  which  the  owner  of  a  toll  bridge  lawfully  erected,  whose 
land  is  taken  for  the  erection  of  a  free  bridge  interfering  with  his 
bridge,  is  entitled,  the  cost  of  erection  and  the  income  derived  from 
the  bridge  may  be  considered  by  the  jury,  together  with  all  other  facts 
and  circumstances  calculated  to  enhance  or  diminish  the  value  of  the* 
property  taken  or  damaged.  ^^ 

347.  Enforcement  of  toll. —  Within  the  maximum  amount  fixed  by 
law,  the  bridge  owner  may  exact  such  sum  as  he  chooses,  or  he  may 
remit  toll  altogether  in  individual  cases.  There  is  nothing  to  require 
uniform  rates  unless  the  statute  so  provides.*     Payment  of  toll  can- 

^Piscata<fiia  Bridge  v.  New  Hampshire  ^^Ft.  Plain  Bridge  Co.  v.  Smithy  30  N. 

Bridge,  7  N.  H.  35!  Y.  44. 

*llarrell  v.  EllsKoriK  17  Ala  576.  '^Chenango  Bridge  Co.  v.  Paige,  83  N. 

•One  having  an  exclusive  franchise  to  Y.  178,  38  Am.  Rep.  407. 

maintain  a  ferry  or  bridge  across  a  river  "Dougherty    County    v.  Tift,  76    Ga. 

within  a  certain  district  will  be  estopped  815. 

from  questioning  the  right  of  another  to  ^fsaunderH  v.  Hathaway,  25  N.  C.    (3 

maintnin  such  a  bridge  within  the  dis-  Ircd.  L.)   402. 

trict  if  he  permits  it  to  be  erected  with-  Where  a  toll-bridge  compnny  author- 
out  objection,  or  acquiesces  and  con-  izes  a  corporation  organized  for  the  con- 
sents in  its  erection.  Fremont  Ferry  <6  struction  of  a  dam,  along  the  top  of 
Bridge  Co.  v.  Dodge  County,  6  Neb.  18.  which  was  to  be  a  free  road,  to  luse  n 

**Micou    v.    Tallassee    Bridge    Go.    47  portion  of  the  bridge  as  a  part  of  the 

All.  052;  'Neirburg  d  C.  Tump.  Road  v.  dnm  and  rond,  it  will  lose  its  right  to 

.UiUcr,  5  Johns,  ('h.    101,    1)    Am.    Dec.  tnke   tolls    from   those    who   rotne   upon 

274;  Coiy  v.  Yarmouth   <£    A'.  R.  Co.  3  the  bridge  hy  that  route.    I'lonrit'tois  of 

Hare,  603.  Canal  Bridge  v.  Cordon,  1  Pick.  21)0,  II 

Tho  owner  of  a  private  bridge  will  be  Am.  Dec.    170. 

?njoined   from   infringing  the   rights  of  The  purchaser  of  a  toll  bridge,  whose 

the  ouners  of  a  toll  bridge  by  permitting  deed  covenants  thut  he  shall  not  c'large 

travelers,   or   other   persons    or    things  toll    for   any   persons   carrying   countrj- 

which  nny  be  the  subject  of  toll  at  the  produce  of  the  value  of  $5  to  tlie  cily 

toll  bridge  to  pass  on  his  bridge,  as  the  to  sell,  and  that  he  will  in  every  respect 

private  bridge,  contemplated  by  the  pro-  cirry  out   the   act  granting   the  bridge 

vision    of    the    statute    regulating    toll  franchise,   which    contains    a     provision 

bridges  and  ferries  and  permitting  the  that  the    same    rates    of    toll    may    be 

construction   of   private   bridges   is   one  chnrged  es  are  charged  at  a  designated 

limited  to  the  use  of  the  owner  and  his  bridge,  the  charter    of    which    exempts 

family,  or  those  in  his  miploy.     IJarrcll  froni    toll    persons   brinTiii-x    pcross    the 

v.  f]lUtcorth,  17  Ala.  570.  bridge  specified  classes  of  country   pro- 
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not  be  evaded  by  crossing  tlie  river  on  the  ice.-  But  there  is  no  right 
of  action  against  persons  who  open  roads  upon  the  ice  to  enable  trav- 
elers to  avoid  payment  of  toll."*  The  rights  of  the  toll-bridge  owner 
cannot  be  impaired  by  the  collection  of  toll  from  persons  approaching 
the  bridge  along  a  public  road/  A  municipal  cor|)oration  may  be  re- 
quired to  pay  for  the  right  to  lay  pij)os  to  convey  water  across  the 
bridge,  if  they  act  with  knowledge  that  compensation  will  be  exacted 
from  them,'^  The  tolls  may  be  collected  by  an  action  of  assumpsit.^ 
And  after  the  person  has  passed  the  bridge,  force  cannot  be  used  to 
cx>mpel  him  to  pay  the  tolU  The  toll  must  be  collected  in  the  man- 
ner and  at  the  place  designated  by  the  statute.® 

348.  Protection  of  bridge  from  injury. —  A  toll  bridge  being  prop- 
erty, the  owner  has  a  right  of  action  against  one  who  negligently  in- 
terferes with  or  injures  it.  One  who  attempts  to  float  logs  down  a 
sti-eam  is  liable  for  injuries  to  a  bridge  by  negligently  permitting 
them  to  carry  it  away.*  A  bridge  company  having  an  exclusive  fran- 
chise to  take  tolls  within  certain  limits  cannot  recover  damages  for 
the  destruction  of  its  bridge  by  the  washing  down  stream  of  another 
bridge  erected  higher  up  the  stream  in  violation  of  its  rights  but  with- 
out negligence,  since  the  mere  erection  of  the  bridge  is  not  a  violation 
of  the  rights  of  the  owner  of  the  lower  bridge,*     Although  a  statute 


duee,  will  be  enjoined  from  charging 
toll  for  tlie  passage  of  persons  carrying 
to  market  such  exempt  produce  in  any 
quantity  whatever^  or  any  other  country 
produce  of  tlie  value  of  $5  or  more. 
Adam^  v.  Ft,  Gadnes,  80  Ga.  85,  5  S.  E. 
241. 

H)ay\iga  Bridge  Co,  v.  Stout,  7  Cow. 
33,  Ovcrniling  Sprague  v.  Birdaall,  2 
()ow.  419. 

In  ArkansRS  it  is  held  that  a  person  is 
not  liable  where  he  avoids  a  toll  bridge 
and  the  payment  of  tolls  by  crossing  the 
river  at  another  place  near  the  bridge, 
nor  where  he  induces  others  to  do  like- 
wise, although  he  is  prompted  to  do  so 
by  an  ungracious  dislike  to  the  owners 
of  the  bridge.  M' right  v.  Morris,  43  Ark. 
193. 

*  Union  Bridge  Co,  y.  Spaulding,  63  N, 
11.  298. 

^Injunction  will  lie  to  restrain  the 
collection  of  tolls  by  the  lessee  of  a  toll- 
gate  established  by  order  of  a  commis- 
sioner's court  of  Alabama  across  a 
street  which  is  the  approach  to  a  toll 
bridge  eetabliahed  over  a  boundary 
river  by  a  municipal  corporation  of 
Georgia  under  legislative  authority, 
where  the  municipality    had    purch»Ki>d 


fiom  the  owners  of  the  land  through 
which  the  street  ran,  and  on  which  the 
abutment  of  the  bridge  on  the  Alabama 
side  of  the  river  rested,  the  privilege 
granted  them,  or  their  assigns,  by  the 
legislature  of  Alabama,  to  take  tolls 
there  on  payment  of  one  half  the  cost 
of  the  toU-bridge,  and  forbidding  the 
establishment  of  any  other  bridge  or 
ferry  within  2  miles  thereof.  Columbu* 
V.  Rodgers,  10  Ala.  37. 

^Frankfort  Bridge  Co,  v.  Frankfort, 
18  B.  Mon.  41. 

*Ce7itral  Bridge  Corp.  v.  Abbott,  4 
C«.*h.  473. 

'Bonham  v.  Taylor,  10  Ohio,  108. 

*A  person  cannot  be  stopped  by  force 
from  crossing  a  toll  bridge  for  nonpay- 
ment of  toll,  where  the  place  provided 
for  by  the  statute  for  the  payment  of 
this  toll  is  on  the  farther  end  of  the 
bridge.    State  v.  Dearborn^  15  Me.  402. 

'SewalVs  Falls  Bridge  v.  Fisk,  23  N. 
H.   171. 

See  also  ante,  |§  34  et  seq, 

*Chenango  Bridge  Co,  v.  Paige,  83  N. 
V.  178,  3$  Am.  Rep.  407,  Reversing  8 
Hun,  292.  and  Chenango  Bridge  Co,  ▼. 
fjewis,  63  Barb.  111. 
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reijuired  vessels  passing  through  a  draw  in  a  bridge  to  warp  through, 
and  not  to  sail  through,  the  owner  of  a  vessel  sailing  through,  and  in 
so  doing  injuring  the  draw,  is  relieved  from  liability  to  the  bridge 
company  for  such  injury  by  the  fact  that  the  company  by  long  usage 
had  permitted  vessels  to  sail  through.^ 

349.  Transfer  and  termination  of  franchise. — A  toll-bridge  fraucliise 
is  subject  to  forfeiture,  abandonment,  and  resumption  by  the  state, 
as  well  as  to  termimition  by  expiration  of  the  charter.  AttonQ(?v  Gen- 
eral Garland  was  of  o))ini()n  that  a  bridge  franchise  in  grantee,  his 
succ(issoi*s,  or  assigns  confers  no  right  to  sell  it,  since  the  franchise  is, 
in  eff(M»t,  a  personal  trust*  JJut  the  legislature  may  permit  the  fran- 
chise to  be  transferred.*  The  bridge  and  franchise  may  be  taken  for 
public  use  under  the  right  of  eminent  domain.^  Therefore,  where  a  cor- 
poration has  the  exclusive  privilege  to  build  and  maintain  a  toll  bridge 
anywhere  between  two  specified  ]x»ints,  it  is  competent  for  the  legis- 
lature to  charter  a  second  company  with  authority  to  build  another 
bridge  within  the  exclusive  limits  of  the  first  company,  without  its 
consent,  if  the  charter  of  the  second  company  makes  proper  provision 
for  compensation  to  the  first  company.^  But  the  bridge  franchise 
is  property  for  which  compensation  must  be  made  when  it  is  taken 
or  destroyed  for  public  use.*  The  damages  to  be  paid  must  be  meas- 
ured by  the  value  of  the  bridge  to  the  owner,  and  not  to  the  public.*^ 
If  the  charter  is  not  a  contract,  it  may  be  repealed,  and  the  rights  of 
the  bridge  owner  will  then  cease. "^  And  the  exclusive  right  may  be 
surrendered  by  accepting  another  charter,  or  additional  privileges.^ 

Toll    Bridge    Co.  t.    Betaworth,    30  railroad  company  all  powers,  privilegeti. 

Conn.  380.  and  immunities  necessary  to  carry  into 

^  18  Ops.  Atty.  Gren.  512.  effect  the  purposes  and  objects  of  its  in- 

*  Hie  want  of  general  power  on  the  corporation,  it  has  power,  in  the  exercise 

part  of  towns  to  construct  bridges  across  of  its  right  of  eminent  domain  to  take 

navigable    streams,    if    such    want    of  or    impair    bridge   franchises.     Enfield 

power  exists,  does  not   relieve  a  town  Toll-Bridge  Co.  v.  Hartford  d  N.  B.  R. 

from  its  liability  on  a  contract  to  pur-  Co.  17  Conn.  455,  44  Am.  Dec.  556. 

chase  a  toll  bridge  of  a  bridge  company,  *Pi8cataqua  Bridge  v.  New  Hampshire 

where  the  charter  of  the  company  au-  Bridge,  7  N.  H.  35. 

thorized  it  to  construct  the  bridge,  and  *Blaine  County  v.  Bretceter,  32  Neb. 

empowered  the  town    to    purchase    it.  264,  49  N.  W.  183. 

Bamgatuck  Bridge  Co.  y.  Weatport,  39  *Mifflin  Bridge  Co,  t.  Juniata  County, 

Conn.  337.  144  Pa.  365,   13  L.  R.  A.  431,  22  Atl. 

*We8t  River  Bridge  Co.  v.  Dix,  6  How.  896. 

545,  12  L.  ed.  550;  Enfield  Toll  Bridge  'Ft.  PUUn  Bridge  Co.  y.  Smith,  30  N. 

Co.  V.  Hartford  d  N.  H.  R.  Co.  17  Conn.  Y.  44. 

40,  41  Am.  Dec  141, 17  Conn.  455,44  Am.  *The  prescriptive  right  enjoyed  by  a 

Dee.  556 ;   MUnor  y.  New  Jereey  R.   d  municipality  to  take  tolls  for  the  use  of 

Transp.  Co.  3  Wall.  782,  Appz.,  16  L.  ed.  a  bridge  belonging  to  it  is  lost  by  its  ob- 

709,  Appx.,  6  Am.  L.  R^.  6,  Fed.  Cas.  taining  an  act    of    Parliament    which, 

No.   0,620;   Piaoataqua  Bridge  ▼.  New  after  reciting  its  right  to  take  the  cus- 

Bompehire  Bridge,  7  N.  H.  35.  tomary  tolls,  enacts  that  such  tolls  shall 

Under  a   diarter   conferring   upon   a  be  vested  in  the  municipality,  axid  em- 
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An  abandonment  of  the  bridge  and  attempt  to  substitute  a  ferry  for 
it  will  terminate  tlie  franchise.^  Mere  failure  to  perform  die  duties 
imposed  by  statute  will  not  of  itself  forfeit  the  bridge  franchise.^' 
Where  the  charter  of  a  bridge  company,  which  provides  for  its  ter- 
mination and  the  reversion  of  the  bridge  property  to  the  state  at  the 
expiration  of  a  certain  time,  is  extended  on  condition  that  a  new 
bridge  be  built  at  a  certain  place,  failure  to  comply  with  the  condi- 
tion will  leave  in  force  the  provision  as  to  reverter ;  and  at  the  ex- 
piration of  the  time  limited  by  the  old  charter  all  rights  of  the  com- 
pany will  cease.^  ^  Upon  the  termination  of  the  franchise  the  bridge- 
becomes  the  property  of  the  public,  and  its  owner  loses  his  right  to 
control  or  remove  it*^^ 

350.  Fords. —  A  ford  is  a  place  in  a  stream  where  a  highway  touchcvs 
the  banks,  wliich  is  shallow  enough  for  travelers  on  horseback  or  in 
vehicles  to  cross  through  the  water  in  safety.  The  right  to  use  a  ford 
may  be  acquired  in  the  same  manner  as  the  right  to  use  a  highway 
in  general.  It  is,  in  fact,  a  part  of  the  highway,  and  the  same  nlle^ 
with  regard  to  its  use  apply  to  each  indiscriminately.  The  right  to 
use  the  ford  may  be  acquired  by  prescription  ;^  and,  after  it  has  once 
been  acquired,  the  rights  of  the  public  to  use  it  cannot  be  interfered 
with  by  raising  the  water  in  the  stream  over  it.^  If  the  bed  of  the 
river  belongs  to  the  state,  individuals  cannot  complain  if  it  permitd 
the  raising  of  the  water  over  the  ford  so  as  to  render  it  impassable' 
Even  though  the  legislature  grants  the  right  to  flood  the  ford,  it  does 

powers   it   to    receive   them;     and    the       ^^State  v.  Old  Toum  Bridge  Corp.  85 

prescriptive  rights  of  the   company,  by  Me.  17,  26  Atl.  947. 

acling  under  such  statutory   authority,  '^Fif.ate    ex    rcl.     Green     v.   Latcrence 

hppome  merged  in  it,  as  such  statutory  Bridge  Co.  22  Kan.  4.38 :  Central  Bridge 

authority  is  a  greater  authority  than  a  Co.  v.  Loicell,  15  Gray.  100;  State  ex  rcl. 

])rc.«criptive  title,  and,  upon  the  subse-  Boardman  v.  Lake,  8  Nev.  276. 

quent  repeal   of  the    statute,    tlie    pre-  ^HudJ^on  v.  Cuero  Laud  rf  Emigration 

scriptive     rijxht    is    not     revived.     New  Co.  47  Tex.  .56,  26  Am.  Rep.  289. 

Windsor  Y.  Taylor.  [1809]  A.  C.  44.  The  public   will   be  held   to  have  se- 

•Towtisend  v.  JUvirrtt,  5  How.  (Miss.)  cured  a  right  to  the  use  of  a  ford  across 

503.  a   river  by   presumptive  dedication  and 

^"Thus,  neglect  to  rniae  a  draw  in   a  prescription,  where  it  appears  that  the 

bridt^c   win   not    forfeit    the    francliise  f*^*"^  was  used  by  the  Indians,  and  has 

whine  the  statute  giving    authority    to  ^^f"    "s^^}   ^3'   settlers   ever   since  their 

mnintAin  the  bridge  provides  only  a  pen-  settloment,    continuously     as    a  public 

altv  for  such  failure.     Com.  v.  Breed,  4  ^J^^'^'fJ^^  "^^^^  than  thirty  year«,  in- 

PipV    irn  terruptpd   onlv   bv   high    water.    Couip- 

ricK.  lou.                                *!.,...  ton  v.  Waco  j'hidnr  Co,  62  Tex.  715. 

.^v.'      J  J"    ^7""?  u!  ^^  forfeiture  g^,^  -^  ^-^^^  ^^^^  -^^^  ^j^^  ^j^.^^  l,^,^^^^  t, 

of  the  charter  of  a  toll-bndgc  company  ^he   state   no   proscriplive   ri-ht  t^  the 

that  It  did  not  in  all  c:^ses  exoct  the  full  ^^g  of  a  ford  across  it  can  bo  acquired, 

amount  of  toll   allowed  by  its  charter,  Austin  v.  Hall   (Tex.  Civ.  App.)  68  & 

but  in  some  cases  permitted  a  commuta-  \v.  479. 

tion    of    tolls    whic^    niiirht    have    been  Wimmrtt  v.  Eslcridqe,  6  Munf.  308. 

Hinrged.     Com.  v.  Allegheny  UiU^ge  Co,  •Austin  v.  Ball    {Tex.  Civ.  App.)  5S 

20  Pa.  185.                                                    »  S.  W.  470. 
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not  thereby  abandon  the  public  right  to  it,  or  restore  the  rights  of  the 
riparian  owner/  The  grant  of  tlie  right  to  operate  a  toll  bridge  does 
not  destroy  the  right  to  use  the  fords,  unless  such  right  is  expressly 
relinquished/'  And  the  right  to  use  a  ford  is  not  abandoned  by  the 
erection  of  a  bridge  parallel  with  it.®  The  words  "necessary  ford,*' 
in  the  proviso  of  the  statute  giving  the  owner  of  land  on  a  stream 
and  a  highway  the  right  to  connect  fences  with  the  bridge  over  such 
stream  provided  no  necessary  ford  across  such  stream  shall  be  perma- 
nently obstructed  thereby,  do  not  mean  a  convenient  ford,  but  one 
that  is  indispensable  to  public  use.  If  the  bridge  affords  every  fa- 
cility for  crossing  the  stream  the  ford  cannot  be  called  necessary.'' 
A  navigation  company  empowered  to  make  a  river  navigable,  and  to 
take  toll,  and  to  alter  such  bridges  or  highways  as  might  hinder  navi- 
gation, leaving  them  or  others  as  convenient  in  their  stead,  is  bound 
to  keep  in  repair  a  bridge  constructed  by  it  in  place  of  a  ford  across 
a  river  which  it  destroyed  by  deepening  the  river.®  If  the  ford  is 
within  the  jurisdiction  of  a  municipal  corporation  and  part  of  its 
highway  system,  it  is  bound  to  take  due  care  to  maintain  it  in  a  safe 
<*<mdition.^  But  a  township  is  not  liable  for  losses  arising  from  the 
failure  of  a  road  overseer  to  perform  his  duty  to  erect  and  maintain 
water  marks  at  the  fords  of  streams  that  at  high  water  become  im- 
passable, to  indicate  the  depth  of  the  water  at  s\ich  fords,  in  the  ab- 
sence of  any  statute  imposing  liability  therefor.*^ 

351.  Sea  walls. —  The  force  developed  by  the  sea  under  the  in- 
fluence of  a  raging  wind  is  such  that  it  may  be  a  serious  menace  to 
the  land  along  its  shore  and  the  property  there  situated.     The  main- 

*Crump  V.  Mim8,  64  N.  C.  767.  'A  rounicipal  corporation  is  liable  for 
^Wright  v.  Morris^  43  Ark.  193.  the  death  of  a  person  resulting  from  in- 
Where  a  city  has  authority,  under  its  juries  received  while  attempting  to 
charter,  to  remove  nuisances  and  estab-  cross  what  had  the  appearance  of  beiii^ 
lish,  «lt«r,  and  abolish  streets  and  keep  a  ford  across  a  canal  at  a  point  where  a 
them  in  repair,  and  to  provide  for  regu-  public  street  within  the  city  limits 
lating  the  use  of  a  river  traversing  the  crosses  the  canal,  but  which  in  fact  was 
city  and  the  banks  thereof,  it  has  power  not  a  safe  fording  place,  but  contained 
to  pass  an  ordinance  directing  the  mar-  dangerous  holes,  by  reason  of  which, 
shaJ  to  remove  all  obstructions  from  without  fault  on  his  part,  the  injuries 
highways  in  the  city  which  prevent  free  were  received,  and  which  ford  the  de- 
access  to  fords  on  the  river,  such  ob-  ceased  was  induced  to  cross  because  the 
structions  consisting  of  fences  built  by  bridge  over  the  canal  at  that  point, 
a  bridge  company  to  prevent  access  to  which  it  was  the  duty  of  the  city  to 
fords  on  the  river  and  to  compel  the  maintain  and  keep  in  repair,  had  been 
publie  to  pass  over  the  company's  toll  negligently  allowed  to  get  out  of  repair 
bridge.  Compton  v.  Waco  Bridge  Co,  so  that  it  could  not  be  used.  Ijotorey  ▼. 
62  Tex.  715.  Delphi,  55  Ind.  250. 

*Crump  V.  Mims,  64  N.  C.  767.  ^Quincy    Twp,   v.   Bheehan,   48   Kan. 

'OW  Totim  V.  Dooley,  81  111.  255.  620,  29  Pac.  1084. 
*ir»ft^  V.  Kent  County y  13  East.  220, 
12  Kevised  Rep.  330. 

Vol.  II.—Waters,  84. 
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tenaLTice  of  defenses  aii»jiiiii5t  the  sea  has,  therefore,  always  been  a  mai- 
ler of  common  intercj^t  to  all  nations  whose  possessions  are  touched 
by  it.  In  England  one  of  tlu}  offices  of  the  King  was  to  protect  hi< 
subjects  against  the  fury  of  the  sea.^  When  the  natural  formation 
of  the  shore  is  such  as  to  j)i'event  incursions  of  the  sea  uiK)n  the  land, 
the  public  has  a  right  to  forbid  the  shore  owner  to  interfere  with  the 
natural  barrier,  or  remove*  it  for  his  own  benefit,  so  as  to  subject  tin- 
possession  of  his  neighbors  to  ])eril.  The  owner  of  the  foreshore  will 
not  be  permitted  to  nMUove  shingle  cast  upon  the  shore  where  it  act*^ 
as  a  natural  barrier  t^o  the  sea,  and  he  may  l)e  enjoined  from  so  doing.^ 
In  Atty,  Gen,  v.  Tomline  ^  the  court  held  that,  although  there  is  no  ob- 
ligation on  the  part  of  the  owner  of  the  foreshore  to  construct  a  wall  su 
as  to  keep  the  soa  from  running  over  his  land  ajid  thence  onto  ad- 
joining lands,  yet,  where  the  action  of  the  water  has  cast  upon  the 
foreshore  a  natural  wall  of  shingk.',  the  owner  of  the  foreshore  can- 
not remove  it  to  the  injury  of  adjoining  lands.  The  court  placed  its 
ruling  upon  the  ground  that,  it  b(»ing  the  duty  of  the  ('rown  to  pro- 
tect land  from  the  inrr>ads  of  the  sea,  he  could  not  tear  down  natural 
barriers  which  ansAvered  this  ])U]*p<is(',  and  the  gi'antee  of  the  land 
from  the  Oown  must  hold  it  sul)j(*ct  to  that  duty,  and  cannot  Ix*  al- 
lowed to  use  it  in  such  a  way  as  to  destroy  the  natural  barrier  against 
the  sea.  And  such  acts  may  be  forbidden,  either  )>y  statute  or  by 
nmnicipal  ordinance,  if  the  nmnicipal  ))roperty  will  be  endang(»red 
by  the  removal  of  the  slujre.^  AVhen  land  is  so  sitmited  that  it  forms 
a  natural  barrier  to  rivers  or  tidal  water  courses,  tlu*  owner  cannot 
be  justified  in  removing  it  to  such  an  extent  as  to  ])erniit  the*  waters 
to  desert  their  natural  channels  and  ovei41ow,  and  perhaps  inun<late, 
fields  and  villages,  render  rivers,  ])orts,  and  harbors  shallow,  and 
thereby  destroy  the  valmil)le  rights  of  other  ])roprielors  alxne  in  the 

*  Soe  I  170,  ante.  cr,  may  restrain,  by  injunction,  until  a 

'Aity.  Gvn.  v.  Tomline,  L.  U.   14  Ch.  hearin«i[,  a  railroad   company  from   dig- 

Div.  58,  49  L.  J.  (-h.  N.  S.  ;}77,  42  L.  T.  t»in^  up  and   renjovinj,'  any  of  such  de- 

N.  S.  H80,  28  Wwk.  ll«?p.  S7().  44  J.  P.  posit,    altliouj^h    the    railrcmd    company 

617,  Alfirmin^  L.  R.  12  Ch.  Div.  214.  had    purdiasetl    the    spot    iji    (jucstion. 

*L.  R.  14  Cli.  Div.  58,  4<)  \j.  J.  Ch.  N.  CrosHman  v.   Hrifitol  d-  S.  U'.  Union  R. 

R.   377.  42   L.  T.   X.   S.   S80,   28   Week.  r'o.    1    Horn.   &  M.  HrA.   11    VVcm4v.   Rep. 

Rep.  870,  44  J.  P.  017,  Aflirminjr  L.  R.  m:. 

12  Cli.  Div.  214.  A  statute  forbidding  the  takin«f  from 
*Hodfles  V.  f^vrinr,  24  liun,  .')10:  Cla-  the  beach  of  any  stones  or  other  niate- 
son  V.  Milicouh'cc,  30  Wis.  310:  Com.  v.  rials  thrown  up  by  the  s^a.  where  .such 
Tewksbiirif.  11  Met.  j^.l.  takiufr  would  create  an  incrwisinl  dan- 
Commissioners  of  sewers  within  whose  .^er  of  encroachment  by  tlie  sra.  applied 
jurisdiction  was  a  l)each  which  had  \yeei\  to  the  taking;  of  >hin^h'  below  hi;»h -wa- 
aecumulating  for  centuries,  and  which  ter  mark.  /*ittn  v.  KuuisbrUUiv  High^ 
fomied  a  natural  protection  to  the  coun-  traif  lionnl.  19  W  eek.  Rej).  884,  2.>  L.  T. 
trv  from  the  iniuulations  of  a  tid:il  riv-  X.  S.  195. 
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iiavifration  of  the  stream  and  in  the  contiguous  lands.'  But,  to  jus- 
tify public  interference,  it  must  appear  that  the  removal  of  the  shore 
would  have  a  tendency  to  injure  the  rights  of  the  public,  for,  as  said 
in  Clason  v.  Mihvaidee,^  if  the  removal  of  sand  from  the  l)each  of 
a  lake  would  not  l)c  attxjnded  with  any  injurious  consequences  what- 
ever, or  tend  to  de^itroy  the  natural  barriers  against  the  lake,  or  en- 
<Ianger  the  streets  or  harbor  of  the  city  or  private  property  within  its 
limits,  an  ordinance  prohibiting  the  proprietor  from  removing  the 
sand  would  be  unreasonable  and  void.  The  riparian  owner  may  erect 
an  embankuH  ut  to  ])rotect  his  land  from  encroachment  of  the  water 
so  long  as  he  keeps  it  upon  his  land,  but  he  cannot  encroach  with  it 
upon  the  soil  under  the  water  if  that  belongs  to  the  public.*^  And  the 
rule  which  forbids  the  removal  of  the  bank  docs  not  apply  to  artificial 
structures,  unless  the  duty  to  maintain  them  has  been  imposed  upon 
the  shore  owner.**  Ohq  who  removes  a  natural  embankment  is  liable 
for  the  injuries  thereby  caused  to  other  landowners.** 

352.  Duty  to  constract  and  maintain  artificial  walls. —  It  being  the 
<luty  of  the  Crown  to  construct  and  maintain  sea  walls,  the  Crown 
may  impose  the  duty  upon  local  officials,  such  as  the  commissioners 
of  drains  and  sewers,  or  the  oificers  of  a  municipal  corporation ;  or  he 
may  impose  it  upon  a  privatie  individual  in  consideration  of  a  grant 
of  the  land  on  the  shore.  When  the  duty  has  once  been  assumed,  it 
cannot  be  laid  aside  without  consent  of  the  Crown.^  And  a  munici- 
pal corporation  which  assumes  such  duty  may  be  liable  to  indictment 
for  failure  to  perform  it,  or  may  be  liable  to  an  action  by  a  private 

*Com.  V.  Alger,  7  Ciish.  53.  dence  of  an  adjoining  owner  against  the 
*.?0  Wis.  31G.  ordinary'  encroachmentfi  of  the  tide,  and 
'Rn:eU  V.  People,  177  lU.  468,  43  L.  R.  siieli  owner  sells  to  a  railroad  company 
A.  790,  69  Am.  St.  Rep.  257,  52  N.  E.  "all   the   .shell  along  the  shore     .     .     . 
1052.  that  can   he  spared   from   the  same   in 
•The  legislature  has  no  power  to  for-  safety    to   the   emhankment,"   the   com- 
bid    the    removal    of    artificial    embank-  pany  is  liable  whore  it  cuts  through  the 
ments  which  prevent  the  flowing  of  the  embankment  and  lets  the  water  on  his 
tide  upon  the  land  of  third  persons  pro-  land  at  every  rise  of  tide.     Gulf,  C.  d  8. 
tected  bv  them.     Koch  v.  Delaware,  L.  F,  R.  Co,  v.  Jones,  63  Tex.  624. 
d  W.  R'Co.  53  N.  J.  L.  266,  21  Atl.  284.  Where  the  injury  resulting  from  the 
The  naked  fact  that  a  lando\^Tier  has  removal  of  the  shingle  from  the  seashore 
altered  a  bank  or  artificial  structure  on  would  be  irreparable  the  owner  will  be 
his  own  land,  whereby  the  water  of  a  entitled  to  restrain  it  without  first  pro- 
creek  was  caused  to  flow  onto  the  land  ceeding    at    law,  although    his    title    is 
of  another  to  its  injury,  shows  of  itself  purely  legal  and  not  clearly  made  out. 
no  cause  of  action.     Koch  v.  Delaware,  Clowefi  v.  Bick,  13  Beav.  347.  20  Tj.  J. 
L.  d  W.  R.  Co.  .'>4  N.  J.  L.  401,  24  Atl.  Ch.  N.  S.  605. 

442.  ^HcnUy  v.  Lyme  Regis,  3  Moore  &  P. 

*Mears  v.  Dole,  135  Mass.  .508.  278.   Affirmed  in  3  Bam.  A,  Ad.   77,  0 

Where  a  shell  embankment  along  tho  Bing.  01,  which  was  AfBrmed  in  House 

seashore,  which   is  from  20  to  50  feet  of  Tx)rds,  1  Scott  C.  P.  29,  2  Ckrk  &  F. 

wide  and  from  4  to  5  feet  high  is  a  com-  ?,3l,   I  Bing.  N.  C.  222,  8  Bligh  N.  R. 

pkte  protection  to  the  lands  and   resi-  600. 
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individual  for  injuries  due  to  its  failure.^  Since  the  duty  may  be 
imposed  as  a  condition  in  a  grant,  it  may  be  imposed  by  prescrip- 
tion; so  that  a  liability  to  repair  a  soa  wall,  submitted  to  for  a  long 
period  of  years,  will  be  presumed  to  have  had  a  legal  origin.^  A  per- 
son bound  by  prescription  to  keep  a  sea  wall  in  repair  is  not  relieved 
from  repairing  an  injury  to  it  by  the  fact  that  the  injury  was  caused 
by  an  extraordinary  flood  or  t-empest,  where,  had  the  wall  been  in 
proper  repair  at  the  time  of  the  storm,  it  would  not  have  been  injured 
by  it*  But,  in  the  absence  of  such  special  circumstances,  the  pre- 
scriptive duty  to  repair  the  bank  will  not  extend  to  the  repair  of  thasci 
destroyed  by  extraordinary  storms.'  The  duty  to  repair  the  banks 
cannot  be  imposed  upon  the  landowner  by  the  acts  of  his  tenants.^ 
If  the  cost  of  repairing  river  banks  is  imposed  by  statute  upon  all 
persons  benefited,  the  fact  that  landowners  adjoining  a  river  are 
bound  bv  prescription  to  repair  its  banks  does  not  justify  the  commis- 
sioners of  sewers  in  taxing  thorn  for  the  entire  cost  of  repairing  the 
river  banks."  A  mortgagor  not  in  actual  posses.->ion,  but  in  receipt  of 
the  rents  and  profits  of  land  charged  with  the  repair  of  a  sea  wall,  is 
liable  for  failure  to  repair  it.'^  The  custom  of  the  country  may  im- 
pose the  duty  upon  the  fronttigors  to  keep  the  banks  in  repair,  and 
they  may  be  liable  for  their  ncgle<'t  in  that  regard  f  but  a  frontagr-r 

^Ltftne  Regis  v.  Henley,  3  Bam.  &  Ad.  Barn.  &  C.  477,  2  Dowi.  &  R.  700,  1  L. 

77,   5   Bing.   91,   Affirmed   in    House    of  J.  K.  B.  ICO,  25  Revised  Rep.  467;  Reg. 

Lorda,  1  Scott  C.  P.  29,  2  Clnrk  &  F.  v.  Leigh,  10  Ad.  &  El.  398,  2  Perry  &  D. 

331,   1   Bing.  N.  C.  222,  8  Bligh  N.  R.  357. 

690.  '^KeighleijH  Casr^  10  Coke,  139;  Com- 

An  action  for  nonrepair  of  a  !*ea  wall  minfHonerx  of  Seiners  v.  Queen,  L.  R.  11 

bv    which    injury   is   done   to  adjoining  App.  Cas.  449,  50  L.  J.  M.  C.  N.  8.  1,  55 

land    may    be    brought    in    the    county  L.  T.  N.  S.  493,  34  Week.  Rep.  721.  51 

whore  the  wall  is,  although  the  injured  .1.  P.  227. 

land   lies  in  another  county.     Abbe  de  A  landowner  adjoining  a  tidal  river  in 

Sf  ratforde's  Case,  7  Hen.  IV.  p.  8,  Case  not  bound  to  repair  a  sea  wall  destroyed 

10.  or  injured  by  tho  concurrence  of  a  storm 

^London  d  N.  W.  R.  Co.  v.  Comniifi-  and   high    tide,   which   concurrence   wa.s 

fi'ioners  of  Setters,  66  L.  J.  Q.  B.  N.  S.  oxtra ordinary*,  although  as  far  back  a« 

127,  75  L.  T.  N.  S.  629.  ♦he   records   exist   the   repairs   have  al- 

'llie  fact  that  one  whose  land  fronted  ways  been  made  by  the  frontagers,  and 

on  a  creek  or  arm  of  the  sea  had  been  there  is  no  evidence  of  repairs  by  the 

accustomed  to  keep  in  repair  a  sea  wall  level,  during  which  time  there  may  have 

so  as  to  prevent  the  sea  from  flowing  l»een     extraordinary     storms.     Commis- 

onto  his  land,  and  that  other  frontagers  ^ioners   of   8eir*^s   v.   Queen,   L.   R.    11 

had  done  the  same  thing,  does  not  estab-  App.  C'as.  440,  50  T*.  J.  M.  C.  N.  S.  I,  55 

lish  a  prescriptive  liability  on  the  part  T..  T.  X.  S.  403,  34  Week.  Rep.  721.  51 

of  each  frontager  to  maintain  the  wall  .T.  P.  227,  AlHrming  L.  R.  14  Q.  B.  Div. 

for  the  protection  of  the  adjoining  land-  5(»1. 

owners.     Hudson  v.  Tabor,  Ij.  R.  2  Q.  B.  *Rooke"s  Case,  5  Coke,  996. 

Piv.  290,  46  L.  J.  Q.  B.  X.  S.  463,  36  L.  'Rooke's  Case,  5  Coke,  996. 

T.  N.  S.  492,  25  Week.  Rep.  740,  Affimi-  *Reg.  v.  Baker.  {..  R.  2  Q.  B.  621.  36 

in?  I^  R.  1  Q.  B.  Div.  225,  34  L.  T.  N.  S.  I..  J.  Q.  B.  X.  S.  242,   15  Week.  Rep. 

249.  45  L.  J.  Q.  B.  N.  S.  190,  24  Week.  1144. 

Ivf p.  579.  •  See  8  2.V2a,  ante, 

^King  V.  Commissioners  of  Seirers,  1 
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c^annot  be  held  liable  for  injuries  caused  by  nonrepair  of  the  bank 
if  he  was  not  in  fault ^^  The  fact  that  the  state  requires  the  making 
of  repairs  at  certain  times  of  the  year  does  not  prevent  the  local  au- 
thorities from  requiring  them  at  other  times  if  they  are  necessary  to 
prevent  disaster. '^  A  statute  providing  a  summary  i-emedy  to  oompel 
a  municipal  corporation  to  care  for  a  levee  does  not  extend  to  com- 
pelling it  to  construct  a  new  embankment  if  one  is  needed.^'  If  a 
frontager  constnicts  an  embankment  for  his  own  benefit,  he  cannot 
recover  tlie  cost  from  the  board  of  levee  commissioners,  where  his 
work  does  not  enter  into  their  plans.*  ^  Under  the  civil  law,  there  was 
a  right  to  repair  and  strengthen  the  banks  of  rivers  so  long  as  navi- 
gation was  not  impeded.^**  If  a  corporation  acquires  rights  on  the 
water  front,  it  will  be  charged  with  duties  which  rested  on  its  ven- 
dors.** And  if  it  makes  excavations  which  in  fact  make  it  a  front- 
ager,  it  may  be  charged  with  the  duties  of  one.^®  The  fact  that  the 
corporation  is  liable  to  indictment  for  failure  to  repair  the  bank  does 
not  deprive  the  public  of  the  right  to  proceed  by  mandamus  to  com- 
pel it  to  do  so.*^  If  the  embankment  constructed  was  not  of  the  re- 
quired height,  the  fact  that  the  injury  was  done  by  an  extraordinary 
tide  will  not  absolve  the  owner  from  liability  if  the  damage  would 
not  have  been  so  great  had  the  duty  been  complied  with.*®    The  own- 

"•Waisan  y.  Ijcdouw,  8  La.  Ann.  68.  ''  Dig.  L.  43,  Title  15,  |  I.  '^ 

PUuiten  who  put  their  levees  in  good  ^^Savannah,  F,  d  W,  R.  Co.  ▼.  Lawtim, 
repair  to  the  satisfaction  of  the  inspect-   75  Ga.  192. 

or,  and  who  keep  hands  employed  dnr-  ^*A  dock  company  excavating  a  bay 
ing  high  water  to  watch  them  and  close  in  the  channel  of  a  river,  and  making  a 
brealcs,  are  not  liable  to  adjacent  own-  cut  from  the  bay  into  its  dock,  which  is 
ers  damaged  by  waters  which  came  some  distance  back  from  the  river,  and 
through  a  crevasse,  under  La.  Civil  in  so  doing  destroying  the  existing  tiTtt 
Code,  arts.  2204,  2295.  rendering  one  wall,  become  frontagers  on  the  river^ 
whose  levee  is  broken  by  his  own  neg-  and  as  much  liable  to  maintain  a  proper 
Icct  liable  for  the  damage  caused  there-  river  wall  as  other  owners  adjoining  the 
by.  Le  Blonc  v.  Pittman,  16  La.  Ann.  river.  And  this  liability  is  not  satis- 
430.  fled   by   constructing  a   wall   around  a 

"/V>lioe  Jury  v.  Hampton,  5  Mart.  N.  curve  of  the  bay,  leaving  an  opening  in 
S.  389.  it  for  the  cut  leading  to  the  dock,  but 

"State  «p  rel.  Netr  Orleans  v.  New  Or-  such  wall  must  be  a  continuouc>  one. 
leans  d  N.  E.  R,  Co,  42  La.  Ann.  138,  7  And,  if  the  lock  is  open  at  the  junction 
So.  226.  of  the  cut  and  bay,  a  proper  wall  must 

^TempUiton  v.  Morgan,  16  La.  Ann.  be  constructed  along  the  sides  of  the  «ut 
438.  so  as  to  keep  back  the  water  from  the 

The  rule  that  when  one  takes  a  bene-  surrounding  land,  and  the  dock  com- 
fit from  the  result  of  another's  labor  he  pany,  failing  so  to  do,  is  liable  for  flood- 
is  bound  to  pay  for  the  same  does  not  mg  adjoining  lands.  Vitro- Phosphate 
render  a  county  liable  for  the  cost  of  the  rf  O.  Chemical  Manure  Co.  v.  London  d 
ronstruction  of  levees,  where  the  benefit  8t.  K.  Docks  Co.  L.  R.  9  Ch.  Div.  503,  .19 
arising  from  the  work  is  immediately  to  L.  T.  N.  6.  433..  27  Week.  Rep.  267. 
the  adjacent  property,  and  only  inci-  "Retj.  v.  Bristol  Dock  Co.  2  Railway 
dentally  to  the  county  at  large.  Boro  Cas.  590,  1  Oale  A  D.  286,  2  Q.  B.  04. 
v.  PhiUips  County,  4  Dill.  216,  Fed.  Cas.  **Nilro'Phosphate  d  O.  Chemical  Ma- 
Na  1,66.S.  nure  Co.  v.  London  d  8t.  K,  Docks  Co. 


Digitized  by  VjOOQIC 


1332  Riam^S  B£TW1&£N  PUBLIC  AND  INDIVIDUAL.  U  362 

er  of  land  adjoining  a  river  cannot  be  said  to  exercise  due  care  in 
constructing  his  sea  wall,  so  as  to  exonerate  him  from  liability  for 
flood  to  adjoining  lands  occurring  during  an  extraordinary  high  tide, 
where  he  has  constructed  the  sea  wall  of  a  height  several  inches  less 
than  that  required  by  the  commissioners  of  sewers,  although  he  con- 
structed it  higher  than  any  tide  which  had  been  experienced  during 
the  previous  forty  years.^® 

352a.  Duty  of  individual. —  As  stated  in  the  preceding  section,  the 
duty  to  construct  and  maintain  sea  walls  may,  by  custom,  prescrip- 
tion, express  grant,  or  otherwise  rest  upon  the  owner  of  the  land 
fronting  on  the  shore.  But,  the  duty  to  furnish  protection  from  the 
sea  being  a  public  one,  the  individual  is,  in  the  absence  of  such  spe- 
cial circumstances,  under  no  greater  obligation  to  maintain  a  levee 
or  sea  wall  for  the  benefit  of  others  than  he  is  to  drain  for  their  bene- 
fit. He  cannot  be  required  to  confine  the  waters  to  their  bed  for  the 
benefit  either  of  his  neighbors  or  of  navigation.*  Formerly  the  duty 
was,  by  statute,  imposed  upon  the  frontagers  to  maintain  levees,  in 
Louisiana.  This  statute  seems  to  have  been  enforced  without  ques- 
tion as  to  its  constitutionality.^  But  this  statute  was  subsequently 
repealed,  and  since  its  repeal  there  has  been  no  authority  to  require 
the  frontiiger  to  construct  the  levees.'  Under  the  law  as  it  formerly 
existed  it  was  held  that  one  who  failed  to  make  repairs  upon  the  levee 

L.  R.  0  Ch.  Div.  503,  39  L.  T.  N.  S.  433,  the  trial  court  wa§  affirmed  by  a  dlvid- 

27  Week  Rep.  267.     The  court,  while  it  ed  court  to  the  effect  that  the  act  of 

found  that  the  defendant  was  bound  by  1821,  providing  that,  for  the  more  per- 

statute  to  construct  a  wall  of  greater  feet  security  of  the  basin  and  harbor  of 

height   than   the   one   construct^,   and  Baltimore,  the  corporation  thereof  shall 

WttB,    therefore,    liable,    held    that     the  have  the  power,  whenever  it  may  deem 

great  height  of  the  tide  might  properly  the  same  necessary,  to  compel  owners  of 

be  regarded  as  an  act  of  God,  and,  in  the  property  binding  on  Jones  Falls,  witliin 

absence  of  the  statute,  would  have  ex-  the  limits  of  the  city,  to  wall  up  the 

onerated  the  defendant.     In  so  deciding  same  so  far  as  the  property  shall  bind 

the  court  said  that  the  fact  that  a  tide  on  the  falls,  in  such  manner  as  the  cor- 

of  similar  height  had  occurred  a  year  poration,  by  ordinance,  may  direct,  was 

or   two    previous,    but   had   never   been  unconstitutional  because  it  proposed  to 

known  to  have  occurred  before  in  the  carry  out  at  their  expense  an  improve- 

history    of    the   world,   does    not   carry  ment  for  the  general  benefit  of  the  city, 

with  it,  or  imjwrt,  any  probability  of  a  'Barataria  <G  L,  Canal  Co.  v.  Field,  17 

recurrence  so  as  to  prevent  the  recur-  La.  421 ;  Grant  v.  MoDonogh,  7  La.  Ann. 

rence  from  being  considered  an  act  of  447. 

God,  as  it  is  enough  that  the  tide  was  A   law   requiring  landowners   on  the 

extraordinary    and    such    as    could   not  banks  of  the  Mississippi  river  to  make 

reasonably  have  been  anticipated.  and  keep  up  levees  is  not  a  law  impos- 

^•NitrO'Phosphate  d  0.  Chemical  Ma-  ing  a  tax,  within  the  meaning  of  the  act 

nure  Co.  v.  London  d  81.  K.  Docks  Co.  of    Congress    exempting   from   taxation 

L.  R.  9  Ch.  Div.  603,  39  L.  T.  N.  S.  433,  for    five   years    land    purchased   of    the 

27  Week.  Rep.  267,  United    States.     Crowley    v.    Copley^    2 

^Philadelphia  v.  Scott,  81  Pa.  80,  22  La.  Ann.  329. 

Am.  Rep.  738.  *8urgi  v.  Matthews,  24  La.  Ann.  613; 

Tn    Baltimore   v.    Lefferman,   4   Gill,  Police  Jury  v.  Tardos,  22  La.  Ann.  58. 
425.  45   Am.   Dec.   145,  the  decision  of 
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in  front  of  liis  premises  was  liable  for  the  cost  of  tlieni,  on  the  ground 
that  he  was  benefited  to  that  extent  for  tlie  value  of  the  work  per- 
formed by  the  parish,  where  it  was  absolutely  necessary  to  preserve  his 
land  from  inundation  which  would  have  exposed  the  frontager  to  suits 
for  damages  by  the  neighboring  proprietors;*  and  tliat  the  right  to 
re<*over  the  money  expended  might  be  conferred  upon  the  parish  after 
the  work  was  done;"  but  that  the  landowner  was  compellable  to  re- 
pair levees  only  in  pursuance  of  parish  regulations,  which  could  not 
be  considered  as  in  force  until  after  promulgation.**  As  seen  in  the 
preceding  section,  the  custom  is  quite  general  in  England  to  require 
the  owner  of  the  bank  to  keep  it  in  repair.^  But  this  depends  upon 
u  special  custom  or  obligation  assumed  by  the  landowner,  for  in  Hud- 
^son  V.  Tahor^  it  was  held  that  no  common-law  liability  rests  upon 
one  whose  land  fronts  upon  a  creek  or  arm  of  the  sea  to  keep  in  re- 
pair a  sea  wall  so  as  to  prevent  the  sea  from  flowing  onto  his  land, 
4ind  tlience  onto  adjoining  lands.  The  riparian  owner  cannot  be  re- 
quired to  repair  a  bank  constructed  by  the  st^te.*^  A  city,  not  be- 
ing bound  by  its  charter  to  keep  the  sea  walls  in  repair,  is  not  liable 
for  failure  so  to  do ;  it  does  not  become  liable  by  reason  of  its  being 
a  grantee  of  the  Crown.  The  court  said  that  it  did  not  consider  tliat 
a  subject  has  any  mode  of  compelling  tbe  Crown  to  repair  a  sea  wall, 
iind  hence  its  grantee  would  not  be  liable  to  do  so.^^  Under  the  foi*- 
nier  Louisiana  law  the  frontager  was  bound  to  exercise  his  utmost 
endeavors  to  maintain  the  banks  in  a  safe  condition,  and  was  liable 
for  injuries  because  of  his  failure  so  to  do;**  but  in  case  a  broach 
-oceurred  without  his  fault  he  was  not  obliged  to  repair  it  unaided.*^ 
Tnder  the  present  law  in  that  state  the  frontager  is  no  more  com- 
pelled to  repair  the  banks  than  are  persons  in  such  situations  in  otlier 
states.'^  Even  if  the  duty  to  repair  the  banks  rests  upon  the  ri- 
parian owner,  the  state  is  not  deprived  of  its  power  to  act  in  the  mat- 
ter.**    In  order  to  render  the  frontager  liable  to  refund  money  ex- 

*  Police   Jury    v.    McDonogli,    10     La.    low  water  lines  out  of  the  public  ase, 
Ann.  395.  and  in  effect  appropriated  it  to  the  use 

^Police   Jury   v.    M'Donogh.    7    Mart,  of  the  owner  of  the  qualified  title  by 

(lia.)  8.  erecting  a  bank  thereon  to  protect  his 

*Bouliffny  v.  Dormenon,  2  Mart.  N.  S.  marsh  lands,  it  is  just  that  he  bear  tho 

I5.5.  duty  of  repairing  it.     Ibid. 

'  Callis,  Sewers,  115.  ^^Lyvie  Regis  v.  Henley,  3  Barn.  &  Ad. 

•  U  R.  2  Q.  B.  Div.  290,  46  L.  J.  Q.  B.  89,  5  Bing.  91 ;  Coram  v.  St.  John,  12 
\.  8.  463,  36  L.  T.  N.  8.  492,  25  Week.  N.  B.  443. 

Rep.  740.  Amrniing  Ij.  R.  1  Q.  B.  Div.        '^Watson  v.  Ledoux,  6  La.  Ann.  796. 
225.  34  h.  T.  N.  8.  249,  46  L.  J.  Q.  B.        '^Leprctre  v.   General  Council.  8    T^. 

N.  8.  100,  24  Week.  Rep.  579.  Ann.  22. 

•Philadelphia  v.  ficoit,  81  Pa.  80,  22        ''New  Orleans,  Ft.  J.  d  G.  /.  R.  Co.  v. 

Am.  Rep.  738.  Tnrcan,  46  La.  Ann.  155,  15  So.  187. 

But  when  the  state  has,  by  her  own  au-        ^*State  v.  Clinton,  26  La.  Ann.  561. 
Chority,  taken  the  land  between  high  and       A   contractor   engaged   in   emergency 
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pended  by  the  parish  it  was  necessary  that  he  should  be  given  notice 
to  make  the  repairs.^*  A  landowner  liable  for  the  cost  of  construct- 
ing a  levee  in  front  of  his  premises,  and  who  bids  for  the  contract  of 
building  the  work,  which  he  performs,  cannot  recover  the  amount  of 
the  bid  from  the  parish,  since,  being  both  debtor  and  creditor,  tho 
claim  is  extinguished  by  confusion.  ^* 

353.  Levee  as  public  improvement. —  In  the  United  States,  whei-e 
embankments  have  been  used  most  largely  to  protect  the  adjoining  land 
from  the  river  floods,  the  name  of  levees  has  been  given  to  them  rather 
than  sea  walls.  This  use  of  the  terms  is  to  be  distinguished  from  its 
use  to  designate  a  public  landing.^  The  necessity  for  the  protection 
of  adjacent  property  from  such  floods  is  such,  and  the  necessity  for 
concerted  action  of  the  community  has  been  so  imperative,  that  the 
fact  that  levees  were  public  improvements  for  the  construction  of 
which  the  power  of  eminent  domain  and  taxation  might  b^i^i^aripisad 
has  been  more  frequently  assumed  than  stated.  It  has  been  a  com- 
mon practice  to  employ  the  rfght  of  eminent  domain  to  acqurnra^right 
of  way  for  them,  and  the  right  of  taxation  to  pay  for  them.  Under 
most  of  the  state  constitutions,  this  was  lawful  only  in  case  they  were 
public  improvements.  In  England  the  same  theory  has  been  acted 
on.  Most  of  the  levees  or  sea  walls  there  were  constructed  before  the 
question  of  the  duty  to  do  so  reached  the  courts,  and  the  decisions 
therefore  deal  with  the  question  of  repair  ratlier  than  construction. 
But  it  is  held  that,  in  the  absence  of  anything  to  cast  the  duty  on 
someone  else,  the  duty  to  maintain  the  sea  walls  is  on  the  King.*  So 
here,  the  duty  to  construct  and  maintain  the  levees  is  primarily  a  gov- 
ernmental one,  to  be  provided  for  by  the  state.^  Even  an  embank- 
ment to  reclaim  land  from  the  bed  of  a  river  may  be  a  public  im 
provement.*  The  public  character  of  the  construction  of  a  publii* 
levee  located  by  the  state,  which  has  awarded  to  a  contractor  the  work 
of  constructing  it,  is  not  impaired  by  the  fact  that  third  persons  have 
bound  themselves  to  the  contractor  to  supplement  the  contract  price 

work  upon  a  levee  ordered  by  the  Or-  ^Henley  v.  Lyme,  5  Biiig.  91,  3  Barn.  &. 

leans  levee  board  is  authorized  to  m-  Ad.  77. 

Yoke  the  aid  and  assistance  of  policemen  *Bass  v.  Hiate,  34  La.  Ann.  494 ;  Mor- 

present  in  arresting  a  person  who  re-  riaon  v.  Morcy,  146  Mo.  643,  48  S.  W. 

sists  the  contractor's  entrance  upon  his  620. 

property  to  execute  the  work,  as  an  ille-  In   Duhose    v.    Levee   Comra.    11    La. 

gal     invasion    of    his   property   rights.  Ann.  165,  the  court  treated  the  right  of 

Koerher  v.  yew  Orleans  Levee  Boards  51  the  public  to  erect  the  levee  as  control- 

lia.  Ann.  523.  25  So.  415.  ling,  and  that  of  the  landowner  along 

**P€dioe  Jury  v.  Hampton,  5  Mart.  N.  the  bank  as  subordinate. 

S.  389.  *Payn€  v.  Kansas  City,  St.  J.  d  C.  B. 

^Hereford  ▼.  Police  Jury,  4  La.  Ann.  R.  Co.  112  Mo.  «,  17  L.  B.  A.  628.  20  S. 

172.  W.  322. 

'  See  S  U5,  ante. 
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by  subficriptioiis  of  money.'  And  an  appropriation  for  the  construc- 
tion of  a  levee  is  not  for  a  private  purpose.®  A  levee  designed  to  pre- 
vent the  overflow  of  the  surplus  waters  of  the  Mississippi  river  is  a 
work  of  public  improvement  within  the  meaning  of  the  Louisiana 
statute  authorizing  the  construction  of  a  system  of  levees  or  other 
public  improvements  to  provide  against  floods,  although  it  is  to  be 
owned  by  private  persons  and  serve  as  a  railroad  bed;  nor  is  it  a 
grant  of  the  property  of  the  state  to  a  private  person  in  violation 
of  the  Constitution.''  Levees  and  dikes  to  restrain  the  waters  of  a 
navigable  river  are  works  of  internal  improvement  within  the  mean- 
ing of  a  constitutional  provision  prohibiting  the  state  from  engaging 
in  such  works ;  and  the  fact  that  they  might  incidentally  avert  possi- 
ble peril  to  life  is  immaterial.^ 

854.  Location  of. —  The  power  to  construct  levees  being  a  public 
one,  the  state,  in  the  exorcise  of  her  police  powers,  has  the  exclusive 
right  to  detennine  the  propriety,  location,  and  mode  of  building  them 
nrilhin  .heU^Qcdejrs, .  and,  after  she  has  so  decided,  and  has  contracted 
for  the  public  enterprise,  a  citizen  or  riparian  owner  on  whose  land 
the  levee  is  about  to  be  built  cannot  effectually  remonstrate  and  re- 
quire that  it  be  constructed  differently;  and,  in  case  of  noncom- 
pliance with  his  demand  by  the  board  of  public  officers  in  charge  of 
the  work,  and  in  the  event  of  subsequent  damages  sustained  by  him, 
he  cannot  hold  the  state  liable,  either  for  compensation  as  for  prop- 
erty taken  for  public  purposes,  or  for  the  injury  sustained  by  him 
in  consequence  of  the  destruction  of  the  same.^  But  the  discretion 
is  to  be  exercised  for  the  public  good,  and  at  the  same  time  not  need- 
lessly to  destroy  or  injure  the  property  of  the  riparian  owner;  and, 
if  there  is  wanton  injury  to  private  property,  the  court  will  inter- 
fere.'   The  levee  need  not  be  located  exactly  on  the  river  bank  if  the 

*09«m  y.  fTort,  45  La.  Ann.  1358,  14  posed   levee,  if,   in   the  opinion  of  the 

So.  244.  probate  judge  the  same  will  be  condu- 

.^0|ale  T.  CUntonj  2(1  La.  Ann.  661.  cive  to  the  health,  convenience,  andwel* 

Levies  along  the  Mississippi  in  Loui-  fi^re  of  i^ny.  number  of  citizens  of  .the 

siaila^'are  not  local  works:  out,  even  if  county,  or  is  necessary  for  the  protec- 

so  considered,  the  general  assembly  has  tion  of  the  lands  of  such  citizens  or  any 

power   to  authorize  their  construction,  of  them   from   overflow,   is   unconstitu- 

and  to  provide  means  of  payment  there-  tional  as  permitting  the  taking  of  pri- 

for.    ibid,  vate    property    for    private    purposes. 

^jAfuUiana,  A,  d  M.  R,  Co.  y.  Levee  Smith  v.  Atlantic  d  O.  W.  R.  Co.  25 

Comre,  31  C.  C.  A.  121,  58  U.  S.  App.  Ohio  St.  »1;  Wright  v.  Thomas,  26  Ohio 

281,  87  Fed.  594.  St.  340. 

But  a  statute  providing  for  the  con-  *8tate  ex  rel.  Jones  v.  Froehlich^  115 

stniction  of  levees  and  the  appropria-  Wis.  32,  58  L.  R.  A.  757,  91  N.  W.  115. 

tion  of  Jaiids  therelor  on  the  petition  of  ^Baes  v.  State,  34  La.  Ann.  494. 

one  or  more  persons  owning  or  occupy-  *Duboae  v.  Levee  Comrs,  11  La.  Ann. 

ing  land  adjacent  to  the  line  of  the  pro-  165. 
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conditions  are  such  as  to  require  its  being  placed  furtlicr  baek.*^  Wlieii 
the  discretion  of  the  state  has  been  houLstly  exereiscHl,  private  injury 
resulting  from  the  location  is  damnum  absque  injuria^  The  right 
of  way  may  be  obtained  by  purchase,  or  by  prescription.^  A  ripariai* 
owner  has  the  right  to  call  for  a  jury  to  decide  whether  a  change  in 
the  loxvv  can  he  safely  nwule  or  not;  and,  if  it  may,  the  authorities 
<'annot  refuse  permission  because  the  owner  will  not  surrender  a  part 
of  his  property  to  the  public,  or  burden  it  with  a  servitude  to  whicli 
other  lands  are  not  subjected.'*  The  right  to  maintain  the  levee  will 
not  be  held  to  have  been  abandone<l  where  work  on  it  was  done  when- 
ever necessary.^ 

356.  Exercise  of  eminent  domain  to  acquire  right  of  way. — The  cx)n- 
struction  of  a  levee  along  the  bank  of  a  river  is  a  public  use  in  aid 
of  which  the  power  of  eminent  domain  may  be  invoked;^  and  the* 
title  to  the  fee  of  the  land  may  be  acquired.^  The  fact  that  a  private 
levee  is  already  constructed  on  the  property  is  immaterial.*'*     And, 


"The  police  jury  have  the  right  to 
eonstruct  a  levee  at  a  diBtaiice  of  500 
yards  from  the  bank  of  the  river  at  a 
point  of  inundation  where  Huch  distance 
is  required  because  of  the  crumbling  na- 
ture of  the  bank,  although  it  will  result 
In  great  damage  to  the  property  owner, 
who  has  a  large  frontage  of  small  depth. 
Zcnor  V.  Coticordia^  7  La.  Ann.  l.>0. 

*Egan  v.  Hart,  45  La.  Ann.  13.58,  14 
So.  244. 

It  is  the  duty  of  lower  proprietors  to 
accommodate  themselves  to  a  change  in 
the  levees  required  by  the  public  safety, 
as  much  so  as  if  the  change  had  been  oc- 
casioned by  the  sudden  caving  of  the 
banks  of  the  river  above.  Police  Jury 
V.  Pozman,  11  La.  Ann.  94. 

The  owner  of  property  condemned  for 
a  levee  cannot  recover  damages  for  fail- 
ure so  to  place  the  levee  as  to  protect 
his  adjacent  land  from  the  waters  in  the 
river,  or  because  the  levee  may  prevent 
such  wator  from  flowing  off  as  it  other- 
wise would  and  may  deepen  the  water 
in  its  overflow  on  the  land  between  the 
embankment  and  the  river,  but  all  oth- 
er damage,  which  is  not  too  remote,  and 
arises  directly  from  the  ttiking  of  part 
of  the  land  for  the  levee  purposes,  is  re- 
coverable. Richardson  v.  hcvce  Gomrs. 
68  Miss.  539,  9  So.  351. 

*A  state  cannot  obtain  title  by  ad- 
verse possession  where  it  obtains  posses- 
sion of  land,  builds  a  levee  by  permis- 
sion of  the  owner,  and  keeps  control  of 
the  same  for  seven  years,  possession  by 
permission   with   no  adverse  or   hostile 


act  not  being  suflicient  to  start  the  stat- 
ute of  limitations.  Driver  v.  8t.  Fran- 
cis Levee  Dist.  70  Ark.  358,  68  S.  W.  26. 

The  construction  of  a  levee  on  each 
side  of  a  river  upon  the  land  of  one 
who,  after  its  completion,  dedicates  the 
land  for  a  public  highway,  which  dedi- 
cation is  accepted  by  the  board  of  coun- 
ty commissioners,  is  not  work  for  the 
construction  of  whicli  the  board  can 
lawfully  agree  to  pay,  in  the  absence  of 
statutory  authority  to  construct  levees, 
or  a  showing  that  its  construction  is 
neeessai-y  to  protect  an  existing  highway 
or  public  bridge  or  other  proi)erty  or 
public  interest  of  the  count  v.  Gemmill 
v.  Arthur,  125  Ind.  258,  25  N.  E.  283. 

*Htmdcr8on  v.  New  Orleans,  5  Im.  416. 

'Driver  v.  St.  Francis  Levee  Dist.  70 
Ark.  358,  68  S.  \V.  20. 

'Missouri,  K.  tt  T.  K.  Co.  v.  Camber n. 
60  Kan.  365,  71  Pac.  809:  Hanseti  v 
Hammer,  15  Wash.  315,  46  Pac.  332. 

^^  A  statute  authorizing  a  municipal 
corporation  to  lay  out  a  public  ground 
for  the  purpose  of  maintaining  and  pro- 
tecting a  sea  wall  alon^  the  shore  or 
margin  of  a  lake  authorizes  the  taking 
of  a  fee  in  the  land  required  for  that 
purpose.  Siceet  v.  Buffalo,  N.  Y.  rf  P. 
R.  Co.  79  N.  Y.  293,  Affirming  13  Hun, 
643. 

*The  existence  of  private  levees  on 
part  of  the  lands  over  which  it  is  neces- 
sary to  construct  embankments  for  the 
full  reclamation  of  all  the  lands  within 
the  district  will  not  prevent  the  acquire- 
ment across   such    lands  of  a  riglit   of 
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if  noccvssary,  the  power  may  be  exercised  beyond  the  limits  of  the 
territorial  subdivision  which  is  seeking  to  exercise  it."*  To  make  the 
proceedings  valid,  however,  the  tribunal  having  jurisdiction  of  the 
procwdings  must  be  legally  constituted.^  But  the  pro^Hnling  is  not 
invalidated  by  the  fact  that  the  damagt^s  of  several  landowners  were 
assessed  by  one  jury,  which  returned  but  one  verdict. ** 

356.  Compensation  must  be  made  for  land  taken. —  Land  taken  by 
the  stAte  as  a  foundation  for  a  levee  is  within  the  protection  of  the 
<'<)nstitutional  provision  that  property  shall  not  l>e  taken  for  public 
use  without  compensation;  and,  therefore,  the  ow^ner  of  the  land  is 
<»iititled  to  compensation  lx?fore  the  st4ite  can  acquire  a  right  to  main- 
tain a  levee  upon  his  property.*  The  owner  is  not  entitled  to  insist 
on  payment  before  entry  is  made  on  the  land  if  the  necessity  is  press- 
ing and  the  public  faith  is  pledged  to  pay  the  value  of  the  land  taken.^ 
But  an  act  requiring  all  claims  for  damages  against  a  board  of  levee 
<'X)nuTiissionei*s  to  be  prosecuted  within  three  months  contravenes  a 
(X)ndtitutional  provision  that  private  property  shall  not  be  taken  for 
public  use  except  upon  due  compensation  first  being  made  to  the 
owner  in  a  manner  to  be  provided  by  law^,  since  the  right  to  institute 
proceedings  cannot  be  lawfully  substituted  for  the  constitutional  right 
to  due  comjwnsation.-*  If,  however,  the  Constitution  requires  that 
(compensation  be  made  before  possession  is  taken,  injunction  will  lie 

way  therefor,  the  value  of  which  is  mere-  whom    is   without    riglit    to   the   oftiw. 

ly  increased  by  the  existence  thereof, —  Ibid. 

especial Iv  in  view  of  the  power  ^iven  by  *Levee  Comr».  v.  Alien ^  60  Miss.  93. 

18464  of  the  California  Political  Code  to  'Horion  v.  Hoyt,  11  Iowa,  40C;   Hoi- 

do  "all  other  acts  and  things  necessary  lingsworth  v.  Tensas,  4  Woods,  280,  17 

or  reqjuired"  for  the  reclamation  of  the  Fed.  109. 

lands  embraced  in  the  district.    Recla-  J^nd  of  a  riparian  owner  occupied  for 

mation  Dist.  No.  5.^2  v.  Ttimer,  104  Cal.  the  construction  of  levees,  so  that  she 

334,  37  Pac.  1038.  is  deprived  of  its  possession  and  benefi- 

*8hatDne€tot€n  v.  Baker^  85  111.  563.  cial  use,  is  taken  or  damaged  within  the 

'The  condemnation  of  land  for  levee  meaning  of  the  common-law  rule,  and 

purposes  may  be  enjoined  on  the  ground  such  owner  is  entitled  to  compensation 

thai  one  of  the  three  commissioners  ap-  therefor.      Uollingstcarth  v.   Tensas,    4 

pointed  to  assess  levee  damages  is  with-  Woods,  280,  17  Fed.  109. 

out  right  to  the  oiTice,  where  such  ques-  ^Fenrice  v.  Wallis,  37  Miss.  172 ;  Han- 

tioD   is  determined   incidentally  to  the  sen  v.  Hammer,  15  Wash.  315,  46  Pac. 

main    question    whether    the    complain-  3;J2:  Letcis  County  v.  Gordon,  20  Wash, 

ant's  property   is  being  taken   without  80.  54  Pac.  779. 

due  process  of  law.     Hurley  v.  Missis-  Ejectment  will  not  lie  against  the  leveo 

sijtpi  Levee  Comrs.  76  Miss.  141,  23  So.  board  for  the  appropriation  of  land  al- 

580.  though  compensation  did  not  precede  the 

The  provision  of  the  Mississippi  act  taking,    since    the    act   of   February    7, 

of  1884.   (  3,  prohibiting  the  granting  1894,  expressly  declares  that  the  remedy 

of  an  injunction  which  interferes  with  therein  provided  shall  be  exclusive  of  all 

the  action  of  a  legally  conf^tituted  board  other  remedies.     Owens  v.  Levee  Conirs. 

of  levee  commissioners,  does  not  prevent  74  Miss.  200.  21  So.  12. 

the  granting  of  injunctive  relief  to  re-  *Jjevee  Comrs,  v.  Danoy,  66  Miss.  335, 

strain    the    condemnation    of    land    for  3  So.  .508. 
levee  purposes  by  oommissiimers  one  of 
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to  pre\'cnt  the  taking  of  possession  until  compensation  is  made.^  The 
csompensation  must  be  in  money,  and  not  in  the  offset  of  probable 
benefits.^  Everyone  whose  property  will  be  taken  or  destroyed  is 
entitled  to  compensation,  and  this  rule  includes  a  lessee  if  he  has 
property  which  will  Ikj  destroyed  by  the  construction  of  the  levee.** 
A  grantee  of  the  property  is  not  entitled  to  complain  where  the  land 
was  taken  before  he  acquired  titloJ  The  damages  must  be  assessed 
by  the  tribunal  designated  by  the  statute,®  and  the  tribunal  must  have 
the  attributes  of  a  court  of  law.®  The  owner  is  entitled  to  receive 
the  selling  cash  value  of  the  land,  but  not  its  theoretical  value  based 
on  the  opinion  of  witnesses.^*^  In  Levee  Comrs.  v.  Harkleroads}^  th(* 
court  held  tliat  a  landowner  whose  property  is  taken  for  levee  pur- 
))08es  is  entitled  to  receive  as  compensation  the  fair  market  value  of 
the  land  actually  taken  considered  as  a  part  of  the  whole  tract  an<l 
the  damage  resulting  from  its  intersection  by  the  levee,  as  well  as 
resulting  depreciation  in  value  of  land  left  in  such  shape  as  to  be  in- 
complete for  cultivation,  together  with  the  damages  suffered  by  the 
filling  of  natural  and  artificial  drains ;  but  he  is  not  entitled  to  dam- 
ages arising  from  the  fact  that  a  part  of  his  farm  is  not  protected  by 
the  line  of  levees  as  located,  nor  to  damages  which  may  result  from  a 

*Pc«ricc  V.  WnHift,  37  Miss.  172:  Hor-  or    householders*'    as    required    by    the 

itm  V.  HoyU  11  Iowa,  49(J.  statute.     Jjcv^    Comrs.     v.     Alien,    60 

^Penrici'  v.  Wrt/jfi«,  37  Mi«H.  172.  Miss.  93. 

*Lctee  Comra.   v.  JokuaoH,  fM   Miss.  *HnohomisK   Conniy   v.    Bayward^    11 

24s,  0  So.  190.  Wash,  429,  39  Pac.  652. 

That  the  landlord  has  been  paid  the  An  act  autboriting  the  appropriation 

value  of  the  crops  taken  upon  the  con-  of  lands  for  the  construction  of  leveeft 

■truction  of  a  levee  affords  the   party  is  unconstitutional  where  the  jury  pro- 

oondemning     the     land     no     protection  vided  therein  are  not  authorized  to  hear 

against  a  proceeding  by  the  tenant  to  the  testimony  or  the  arguments  of  the 

collect  such  damages.     Ihid.  parties,  do  not  sit  in  the  court,  and  are 

A  statute  providing  for  the  erection  not  subject  to  judicial  direction,  either 
of  a  barrier  to  protect  a  beach  upon  in  the  hearing,  or  in  the  making  up  of 
making  compensation  for  injury  to  any  .their  ilndings  or  report,  and  hence  have 
person  having  "any  legal  title  in  any  none  of  the  attributes  of  the  jury  pro- 
part  thereof  is  sufficient  to  require  vided  by  the  Constitution  to  assess  corn- 
compensation  to  one  having  a  right  of  pensation  in  money  for  private  property 
common  in  the  beaoli.  Thomas  v.  taken  for  the  use  of  the  public,  'fimith 
Marsh  field,  10  Pick.  364.  v.  Atlantic  ti  G.  W.  R,  Co,  26  Ohio  St. 

'Miller  v.  Mississippi  Letee  Comrs.  78  91 ;  Wright  v.  Thomas,  26  Ohio  St.  346. 

Miss.  201,  28  So.  834,  877.  ^^lAfvee  Comrs.  v.  Hendricks,  77  MisM. 

The  grantee  of  one  who  acquires  prop-  483,  2V  So.  613. 

erty  on  foreclosure  sale  cannot  recover  The    owner    of    land    condemned    for 

compensation    from   a   levee    board    for  levee   purposes   cannot   recover  the  ex- 

lands  taken  by  it  before  the  foreclosure  pense  of  removing  houses  to  the  protect - 

of  the  mortgage  and  for  which  payment  ed  side  of  the  levee,  rendered  necessary 

was  made  to  the  mortgagor.     Ibid.  by  the  annual  overflow  expected,  since 

•A   proceeding  to   condenm   land   for  the    injury    is   consequential.    Richard- 
levee  purposes -will-be  quashed  where  the  son  v.  Lerec  Comrs.  68  Miss.  539,  9  80. 
record  fails  to  show  that  the  jury  who  351. 
aseeased  the  damages  were  '*f  reeholders  "  62  Miss.  807. 
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raising  of  the  flood  line  of  the  waters  of  the  river  by  the  erection  of 
the  levees.  General  benefits  arising  from  the  construction  of  the 
levee,  and  shared  in  common  by  all  the  lands  within  the  district,  are 
not  to  be  considered  in  estimating  the  damages  to  be  paid  to  a  par- 
ticular landowner  for  the  proi>erty  taken.*-  Before  the  issuance  of 
a  warrant  for  payment  of  the  compensation  can  be  compelled  it  must 
be  shown  that  the  le-ee  has  been  built,  is  in  process  of  building,  or 
that  a  contract  for  its  construction  has  been  made.*^  In  I^uisiana 
it  was  held  that  the  necessity  for  levees  is  such  that  the  riparian 
owner  holds  his  land  subject  to  the  servitude  of  the  right  on  the  part 
of  the  public  to  construct  levees  upon  it  without  making  compensa- 
tion t<i  him  for  the  land  used;  that  the  land  is  not  approj)riated,  but 
merely  subject  to  the  public  servitude  imder  which  it  is  held.^*  It 
was  further  held  that  the  provisions  of  the  Federal  Constitution  as 
tt)  due  process  of  law  and  compensation  do  not  apply  to  forced  con- 
tributions for  levee  purposes.* '^  But  the  owner  of  buildings  on  the 
line  of  a  new  levee,  which  are  torn  down  by  order  of  the  authorities, 
is  entitled  to  compensation  therefor.  The  levee  servitude  attaches 
to  the  soil  alone. ^®  xVnd  land  cannot  be  taken  without  compensation 
for  levee  purposes  where  the  levee  was  not  originally  required  to 
protect  the  owner's  land  from  overflow,  btit  has  been  rendered  neces- 
sary by  the  closing  of  a  bayou  in  order  to  reclaim  swamp  lands.^^  In 
Levee  Inspectors  v.  Criftendcn^^  it  was  held  that,  even  if  in  the  origi- 
nal Louisiana  territory  there  is  a  servitude  upon  lands  bordering  upon 
the  Mississippi  river,  which  justifies  the  taking  of  land  for  a  public 
levee  without  compensation,  the  state  of  Arkansas  has  never  claimed 
or  as-serted  it,  and  it  cannot  be  enforced  in  the  Federal  court. 

357.  Compensation  for  injuries  done. — The  manner  in  which  water 
attacks  and  overflows  the  land  is  such  that  the  erection  of  barriers  to 
l)revent  its  overflowing  one  parcel  of  land  will  almost  necessarily  re- 
sult in  its  flowing  to  a  greater  extent  upon  adjoining  property.  The 
question  then  arises,  ITow  far  can  one  landowner  make  a  use  of  his 

"Lep^e  Iwtpecfora  v.  Crittenden,  36  C.  tion,    such    servitude    attaches    to    land 

C.  A.  418,  94  Fed.  615.  the  title  to  which   is  derived  from  the 

"Ba-  parte  Criae.  10  Ark.  193.  United   Statrs.     Kldridge  v.   Trezcvant, 

"Dubose  V.  //ctYT  Comra.  11  La.  Ann.  160  U.  S.  4:y2.  40  L.  ed.  490,  16  Sup.  Ct. 

165;  Peart  v.  Meeker,  45  La.  Ann.  421,  Rep.  345. 

12    So.    490;    Hart    v.    Orleans  Levee  ^^Excelnior    Planting    d    Mfg.    Co.    v. 

Comra.  54  Fed.  569.  Green,  39  Lo.  Ann.  455,  1  So.  873. 

Where,  by  the  state  law,  lands  border-  ^*M\thoff  v..  Carrollton,   12  La.   Ann. 

ing  on  a  river  are  subject  to  a  servitude  185. 

whereby  such  portions  of  them  as  may  ^^Cash  v.  Whitmore,  13  La.  Ann.  401, 

be    necessary    for    the    construction    of  71  Am.  Dec.  515. 

lerees  may  be  used  without  compeiisa-  "36  C.  0.  A.  418^  94  Fed.  613. 
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property  the  inevitable  effect  of  Avhieli  will  cause  injury  to  his  neigh- 
bor? There  are  many  ditKculties  in  the  solution  of  tliis  problem, 
but  the  courts  are  fairly  consistent  in  their  attempts  at  its  solution. 
In  the  first  place,  all  efforts  at  the  reclamation  of  land  and  its  pro- 
tection from  overflow  are  in  the  interests  of  the  public  welfare,  and 
are  to  be  encouraged  so  far  as  possible  while  keeping  tlie  main  ob- 
ject in  view.  Any  rule  which  would  prevent  the  construction  of  a 
levee  because  the  effect  would  be  to  cast  more  water  onto  neighboring 
property  would  be  in  the  direction  of  stagnation  and  the  stifling  of 
enterprise.  It  retards  progress,  and  should  not  be  adopted  unless 
its  adoption  is  absolutely  necessary.  There  is  no  rule  which  can  be 
made  applicable  in  all  cases;  so  that,  before  determining  what  the 
rights  and  duties  are  in  any  case,  the  particular  circumstances  of  the 
case  must  be  kept  in  mind.  Beginning  with  land  on  the  seashore. 
Lord  Tenterden,  in  King  v.  Commissioners  of  Sewei's,^  held  that  the 
sea  was  a  common  enemy  to  be  fought  by  each  individual  whose  land 
bordered  on  it  as  best  he  could ;  and  that,  therefore,  commissioners  of 
sewers,  acting  Iwna  fide  and  for  the  benefit  of  the  level  to  which 
they  were  appointed  in  erecting  certain  defenses  against  the  inroads 
of  the  sea,  are  not  liable  to  the  oNmers  of  adjoining  lands  not  within 
the  level  for  thereby  causing  the  sea  to  flow  with  greater  violena^ 
against  such  land  to  its  injury.  This  must,  of  necessity,  be  so  be- 
cause no  one  is  obliged  to  submit  to  the  eniu-oaclunent  of  the  sea  be- 
cause his  erection  of  barriers  would  require  his  neighbor  also  to  erect 
them  to  save  his  property.  The  same  rule  applies  to  adjoining  own- 
ers on  a  river  bank.  One  cannot  forbid  the  erection  of  embankments 
by  his  neighbor  to  keep  the  water  off  his  land  because  that  will  neces- 
sitate their  erection  by  himself  also.  J3ut  in  cjise  of  rivers,  a  new 
element  enters  into  the  consideration.  The  manner  in  which  the  water 
in  times  of  flood  leaves  the  channel  is  such  that  the  effect  of  the  erec- 
tion of  a  bank  along  one  side  will  be  to  cast  the  water  directly  across 
the  stream,  not  only  onto  the  land  which  it  formerly  flooded,  but  onto 
land  which  it  did  not  formerly  reach.  This  is  a  direct  trespass  on 
such  land,  and  is  an  act  which  one  landowner  has  no  right  to  commit. 
Under  such  circumstances,  stei)^  should  be  taken  for  a  common  im- 
provement, and  the  individual  should  not  be  permitted  to  act  alone 
to  the  deti'iment  of  all  other  landowners  along  the  stream.^  But 
ev(»n  liere  tliere  is  an  exception  to  the  rule,  which  is  stated  in  Lamb  v. 
Reclamation  Di^t,  No,  108^  as  follows:  A  reclamation  district  is  not 

» 8  Bam.  A  C.  355,  2  Mann.  &  R.  468.        »  73  Cal.  125,  2  Am.  St.  Rep.  775,  U 
'  See  po9^  S  530.  Prc.  625. 
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liable  for  iiulirect,  romot^^,  and  consoiineiitial  damages  i*esulting  to 
IjMid  un  the  opposite  side  of  the  river  from  the  ovei*flow  thereof  by 
rrasoii  ot  it^  eonstruetioii,  for  th(^  protection  from  ovei-flow  of  the  lands 
within  the  district,  of  a  levee  across  the  month  of  a  slough  which 
would  otlu^rwise  have  carried  off  part  of  such  Hood  waters.  In  addi- 
titm  to  the  casting  of  water  aciYws  the  stream,  the  construction  of  a 
levei3  will  have  a  tendency  to  interfere  with  drainage  and  hold  water 
onto  the  land  protected  by  it  in  such  a  way  as  to  be  a  positive  detri- 
ment to  iL  Jn  state:?  where  the  Constitution  provides  for  tlie  pay- 
ment of  damages  for  land  injured  as  well  as  taken,  the  liability  of 
llie  land  !o  such  injury  may  form  an  <»lement  of  the  damages  to  be 
awarded  to  the  landowner.*  And,  if  no  provision  whatever  is  made 
for  damages  for  the  land  taken,  the  c/nistruction  of  a  levee  which 
will  obstruct  the  drainage  of  lands  will  Ik;  enjoined.^  The  various 
<!istrict«  having  charge  of  the  construction  of  levees,  however,  act  aa 
the  agents  of  the  state,  and  are  not  liable,  in  the  absence  of  coiisti- 
lutioiiai  provisions,  for  injuries  caused  to  private  lands,  unless  made 
so  by  statute.'^     The  mere  fact  that  the  construction  of  the  embank- 

*Richfn'(f80n  v.  Missifisippi  Levee  mere  errors  of  judgment  in  the  adoption 
roitiru.  77  Misfl.  {518.  20  So.  »03.  of  plans  and   location   of  lines   for  the 

A  property  owner  whose  land  i«  taken  construct  ion  of  levees  in  the  exercise  of 
for  leve<»  purposes  may  recover  the  nee-  its  police  power,  one  executing  the  work 
e^futry  expenM^*  of  draininj^  his  land  on  with  due  care  and  according  to  such 
either  side  of  the  levee  from  an  overHow  plans  is  equally  exempt  from  liability 
or  seepage  of  rainwater,  but  not  for  the  for  any  direct  or  consequential  damages, 
drainage  of  overflow  or  s€»ei)age  water  Dr  Raker  v.  Soittheiti  California  R.  Co, 
coming  from  tlie  river.  Richardson  v.  lOti  Cal.  257,  4«  Am.  St.  Rep.  237,  3» 
Levee  Comrs.  68  Miss.  53!).  a  So.  :i51.         Pac.  tilO. 

A  city's  liability,  if  any.  for  direct  or  To  «ntitle  a  claimant  to  maintain  an 
:-onsequential  damages  to  the  lands  of  action  in  the  United  States  court  of 
others  by  the  con-^truction  of  levees  in  claims  for  the  overflow  of  his  lands,  it 
the  exercise  of  it.s  (wlice  ))ower  for  the  must  appear  that  his  claim  is  based  on 
protection  of  life  and  property,  under  contract,  express  or  implied,  and  is  not 
('al.  Const,  art.  1.  $  14.  which  provides  merely  consequential;  so  that,  when  the 
that  private  pro|)erty  shall  not  be  taken  United  St>ates  constructs  a  revetment 
or  "damaged''  for  public  use  without  along  the  natural  channel  of  a  stream  to 
just  compensation,  lieing  upon  its  obli-  prevent  its  further  erosion  it  is  not  lia- 
gation  to  compensate  the  damages  re-  ble  on  a  claim  based  on  an  allegation 
suiting  from  the  rightful  exercise  of  its  that  the  natural  Hooding  of  lower  lands 
power,  and  not  for  a  tort,  a  contractor  is  thereby  made  permanent,  whereas  the 
who  has  merely  constructed  the  work  water  would  otherwise  have  gradually 
carefully  and  properly  according  to  the  reccnled.  Bedford  v.  United  Htates,  3*6 
plan  is  exempt   from  liability  thenfor.    Ct.  CI.  474. 

Oe  Baker  v.  Southern  California  R.  Co.  The  fact  that  the  damages  to  the 
106  Cal.  257,  40  Am.  St.  Rep.  237,  30  lands  of  an  owner  in  a  drainage  district 
Pac.  610.  by  reason  of  back  water  and  the  filling 

'^Fx  parte  Martin^  13  Ark.  198,  58  np  of  water  courses  by  the  construction 
Am.  Dec.  321.  of  a  district  levee  equaled  its  proportion- 

And  it  is  immaterial  that  the  commis-  al  part  of  the  beneHts  accruing  from  the 
sioners  are  acting  as  agents  of  the  state,  expenditure  of  a  former  assessment. 
Ibid.  does  not  prove  that  the  expenditure  of 

•A  city  not  Xmng  liable  for  damages  an  additional  sum  to  be  raised  by  a  sec- 
to  the   lands   of  others   resulting   from   ond  assesHinent  to  raise  and  strengthen 
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inents  along  a  sti'eam  hastens  the  flow  of  the  water  so  that  it  is  more 
likely  to  injure  tlie  milling  property  on  the  stream  gives  the  owner 
of  the  mill  no  cause  of  complaint^  The  Mississippi  Constitution 
excludes  from  the  right  U)  compensation  land  left  outside  of  the  levee 
when  it  is  located.**  In  case  of  urgent  necessity,  the  levee  may  be 
cut  to  save  life  and  property  without  liability  for  the  injury  thereby 
inflicted  on  the  property  protected  by  it.®  In  case  fruit  trees 
destroyed  by  the  maintenance  of  a  levee  arc  to  be  paid  for,  their 
value  is  to  be  estimated  by  what  they  are  worth  on  the  premises,  and 
not  when  taken  up  and  removed  to  another  place. ^**  If  a  municipal 
corporation  attempts  to  exercise  its  power  to  construct  a  levee,  and 
exorcises  it  so  negligently  that  water  is  forced  onto  private  property 
U^  its  injury,  it  may  be  held  liable  for  the  resulting  damages.  Thus, 
when  a  city,  acting  imder  legislative  authority  given  for  the  purpose 
of  preventing  injury  to  highways  and  private  lands,  constructs  an  em- 
bankment along  a  stream  whereby  waters  are  confined  within  its 
channel  which  otherwise  would  flow  across  the  country  to  another 
stream,  but  does  not  continue  the  embankment  so  far  as  the  dictates 
of  common  skill  would  advise,  so  that  in  times  of  freshet  the  increased 
volume  of  water  destroys  private  property  below  the  end  of  the  levee, 
the  city  will  be  liable.^  ^  A  municipal  corporation  is  not  relieved  from 
liability  for  damages  to  property  by  flood  waters  due  to  its  negligent 
failure  to  construct  in  such  manner  as  to  protect  such  property  a 
levee  built  under  legislative  autliority  for  the  express  purpose  of  pro- 
tecting it,  because  the  statute  does  not  contain  a  provision  for  paying 
damages  of  that  kind.^-    But  no  liability  attaches  to  a  city  by  reason 

the  levee  will  not  benefit  such  land  over  to  their  being  left  outside  of  the  levee, 

and  above  damages,  and  the  record    of  Duncan  v.  Levee  Cotnrs.  74  Miss.  125,  20 

the  former  assessment  is  not  admissible  So.  838. 

in  evidence  for  that  purpose.     Lovell  v.       But  the  provision  does  not  preclude  an 

finy  Island  Levee  Drainage  Dist,  159  III.  award  for  damages  to  land  between  an 

188,  42  N.  K.  600.  old  levee  and  a  new  one  constructed  in- 

•  No  recovery  can  be  had  by  the  owner  side  of  the  old  one,   from   interference 
of  a  mill  and  dam  for  injury  thereto  in  with  drainage  by  the  new  levee.     Ilnd. 
times  of  high  water,  by  the  careful  con-       ^Newcomb  v.  Tiadale,  62  Cal.  575. 
struction   above  them,  by   coimty   com-       ^Montgomery  v.  Locke,  72  Cal.  75,  13 
roissioners.  of  a  wall  necessary  to  pro-  Pac.  401. 

tect  from  overflow  a  public  road  on  the  ^^Barden  v.  Portage,  79  Wis.   126,  48 

bank  of  the  river, — especially  where  the  N.  W.  210. 

erection  thereof  was  rendered  necessary  In  such  case  the  cost  of  extending  the 

by  the  construction  of  the  dam.     Tyson  levee  may  be  recovered  as  part  of  the 

v.  Baltimore  County,  28  Md.  olO.  damages.     Ibid, 

*  Under  this  provision  no  award  can  "Barden  v.  Portage,  79  Wis.  126,  48 
be  made  for  the  cost  of  removing  build-  N.  W.  210. 

ings  from  between  the  old  and  new  levee  Damages  to  property  from   flood  wa- 

inside  of  the  new  levee,  which  must  have  ters  are  not  waived  by  consent  to  the 

been  made  shortly  in  order  to  save  them  cronstruction  of  and  giving  the  right  of 

from  the  river,  since  the  expense  is  due  way  for  a  levee  which  was  not  construct- 
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of  the  overflowing  of  low  lands  by  back  watxjr  from  a  river  on  ac- 
"Count  of  the  insiifliciency  of  levees  constructed  by  it  along  a  natural 
water  course  or  drain  tributary  to  the  river,  and  used  by  the  city  for 
the  escape,  merely,  of  surplus  water  flowing  into  it  from  the  natural 
inclination  of  the  ground,  under  a  statute  which  merely  grants  the 
power  to  acxjuire  sites  for  levees,  which  may  be  exercised  or  not  ac- 
•cording  to  the  discretion  of  the  proi)er  municipal  authorities,  in  view 
-of  the  public  considerations  by  whicli  its  exercise  might  be  affected, 
and  which  imposes  no  duty  upon  it  to  construct  levees  for  the  pro- 
tection of  low  lands  from  such  overflow.*'  A  municipal  corporation 
which  merely  assumes  the  construction  and  maintenance  of  a  levee 
is  not  liable  for  failure  to  maintain  it  in  such  condition  that  it  will 
not  give  way  and  cause  injury  to  property.**  So,  the  board  of  Mis- 
sissippi levee  commissioners  constituting  a  public  corporation  to 
ivhich  tlic  construction  and  repair  of  levees  is  intrusted,  and  for 
which  purpose  a  fund  is  raised  by  special  tax,  cannot  be  held  liable 
for  damages  resulting  from  the  negligence  or  defective  work  of  their 
employees  in  the  construction  of  levees  so  as  to  subject  such  special 
fund  to  the  payment  of  the  claim.*  ^  The  rules  laid  down  in  this 
-and  the  preceding  section  require  the  public  to  pay  for  materials 
which  are  taken  for  the  construction  or  repair  of  the  levee.*** 

358.  Construction  of  levee. —  The  construction  of  levees  is  no  part 
of  the  duty  of  a  municipal  corporation,  and  it  cannot  engage  in  such 

«d  far  enough  to  protect  the  property  things,    would    have    hacked    upon    the 

from  the  damages  complained  of,  where  premises,  where  the  instrument  granting 

the  owner  subsequently  refused  to  give  the  license  was  not  signed  by  the  city,  no 

such  right  of  way  until  the  levee  should  consideration   passed   from  the  signers, 

be    extended    further  to    protect    such  and  the  instrument  contained  no  terms 

property,  and  notified  the  municipal  au-  binding  the  city  to  the  construction  of 

thorities  that,  if  they  did  not  so  extend  levees  of  sufficient  strength  to  exclude 

it,  his  property  might  be  flooded  and  back  water  from  the  river,  nor  to  main- 

'damaged.     Ibid,  tain  such  levees  as  it  might  construct. 

^*Hamilt<m  v.  Aahhrook,  62  Ohio  St.  Hamilton  v.  Aahbrook,  62  Ohio  St.  511, 

^11,  57  N.  E.  239.  57  N.  E.  239. 

**Hpellman  t.  Caledonia  (Wis.)  94  N.  ^Nugent  v.  Mississippi  Levee  Comrs. 

W.  27:   Willaon  v.  Boise  City   (Idaho)  58  Miss.  197. 

55  Pac.  887;  Collins  v.  Macon,  69  Ga.  ^Levee  Inspectors  v.  Crittenden,  36  C. 

542;    Betham  v.  Philadelphia,   196  Pa.  C.  A.  418,  94  Fed.  613;  Koerber  v.  New 

W2,  46  Atl.  448.  Orleans^  Levee  Board,  51  La.  Ann.  523, 

A  city  which,  in  the  execution  of  a  li-  25  So.  415. 

^cense  given  by  owners  along  a  natural  A  levee  board  ia  entitled  in  an  emer- 

water  course  or  drain,  constructs  levees  gency  to  enter   upon   private   property 

<ir  embankments  to  confine  water  com-  and  excavate  earth  needed  to  strengthen 

ing  from  the  area  of  natural  drainage  the  levee  at  or  near  that  point  to  pre 

and  to  protect  its  streets  and  neighbor-  vent  a  threatened  overflow  and  inundu- 

ing  lands  from  inundation,  is  not  liable  tion.  but  it  should  thereafter  refill    the 

for  the  overflowing  of  lands  by  the  giv-  lots  at  least  as  full  as  before.     Koerber 

ioR  ^fty  of  the  levees  on  account  of  Iwwjk  v.    Orleans    Levee   Board j   52   La.   Ann. 

iFa-ter  from  a  river  into  which  such  drain  2110,  28  So.  318. 
ilows.  and  which,  in  the  natural  state  of 
Vol,  II. — Watbrs,  85. 
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work  without  authority  from  the  legislature,  unless  it  is  necessary  to 
render  its  streets  or  other  property  which  it  is  obliged  to  protect  safe.^ 
To  enable  a  local  government  to  engage  in  the  construction  of  a  levee, 
the  authority  must  be  expressly  conferred,  and  will  not  be  implied 
from  mere  authority  to  drain.^  If  necessary  to  the  protection  of  its 
property,  a  state  may,  with  the  consent  of  another  state,  construct  a 
levee  within  the  territory  of  the  latter,  and  the  agreement  to  that 
effect  is  not  prohibited  by  the  Federal  Constitution.^  The  determi- 
nation of  the  proper  authorities  that  certain  lands  can  be  reclaimed 
by  the  construction  of  a  levee,  and  that  it  is  therefore  desirable,  i.< 
conclusive  upon  the  courts,  imless  the  legislation  violates  the  Con- 
sti^ion.^  The  raising  of  a  street  to  act  as  a  levee  is  a  new  use  which 
entitles  the  abutting,  j)roperty  to  additional  compeinsation  ;*  and,  in 
ease  the  levee  is  washed  away,  the  duty  of  the  municipality  to  repuii- 
its  streets  does  not  require  it  to  rebuild  the  sen  walL®  The  statutor\- 
requirements  as  to  the  construction  of  levees  must  be  complied  with : 
and,  if  the  statute  requires  the  proceeding  to  be  instituted  by  petition 
of  the  persons  to  be  affected,  the  authorities  cannot  proceed  without 
such  petition.^     The  supen^ision  of  the  construction  of  levees  may 


*  The  boards  of  aldermen  and  council- 
orB  of  a  city,  given  by  its  charter  the 
general  powers  of  municipal  corpora- 
tions at  common  law,  may  construct  a 
breakwater  for  the  defense  of  a  street, 
and  a  contract  entered  into  in  pursuance 
of  their  directions  is  binding  on  the  city 
at  large.  Miller  v.  Miltcaukee,  14  Wis. 
643 

*Updike  V.  Wright,  81  111.  49;  O'Brum 
V.  Wheelock,  184  U.  S.  450,  46  L.  ed. 
636,  22  Sup.  Ct.  Rep.  354;  Netcport  v. 
BatesviUe  d  B,  R,  Co,  58  Ark.  271,  24 
S.  W.  427. 

The  fact  that  part  of  an  act  of  legis- 
lature as  to  the  power  to  construct 
levees  as  an  independent  work  uncon- 
nected with  any  drainage  system  was 
held  unconstitutional  as  to  all  those  not 
assenting  to  the  formation  of  the  drain- 
age district  or  to  an  assessment  of  their 
lands  therefor  does  not  render  a  levee 
constructed  under  such  act  one  not  con- 
structed "under  any  law  of  this  state" 
within  the  meaning  of  a  subsequent  act, 
under  an  amendment  to  the  Constitu- 
tion which  authorizes  the  formation  of 
drainage  districts  and  the  levying  of  as- 
sessments "to  keep  in  repair  all  drains, 
ditches,  and  levees  heretofore  construct- 
ed under  the  laws  of  this  state."  since, 
as  to  n.11  persons  consenting  to  the  con- 
struction of  the  levee,  the  law  is  valid; 


and  furthermore,  the  amendment  to  the 
Constitution  authorising  the  keeping  in 
repair  of  levees  theretofoi*c  constructed 
must  have  referred  to  those  constructed 
under  said  act,  as  no  other  law  vns  in 
force  authorizing  the  construction  of 
levees  over  the  lands  of  others.  Blake 
V.  People,  lOJ)  111.  604. 

^Fiaher  v.  Steele,  39  La.  Ann.  447,  1 
So.  882. 

A  contract  made  by  the  commission- 
ers of  a  levee  district  in  one  state  with 
a  railroad  company  to  erect  a  levee  and 
embankment  of  a  certain  height  in  an- 
other state  which  should  serve  the  pur- 
pose of  a  levee  as  well  as  a  railroad  bed 
will  be  rescinded  as  impossible  of  per- 
foimance,  where  the  statutes  of  the  lat- 
ter state  prohibit  the  building  of  em- 
bankments in  such  manner  as  to  inter- 
rupt the  natural  flow  of  the  water,  and 
their  construction  is  opposed  by  the 
levee  authorities  of  such  state.  Louisi- 
ana, A.  d  M,  R.  Co.  V.  Levee  Comrs.  31 
C.  C.  A.  121,  68  U.  S.  App.  281,  87  Fed. 
694. 

*Hill  V.  Fontenot,  46  La.  Ann.  1563, 
16  So.  475. 

^Shaicneeioicn  v.  Mason,  82  111.  337, 
25  Am.  Rep.  321. 

''Reg.  v.  Paul,  2  Moody  &  R.  307. 

Utichman  v.  Muscatine  County,  70 
Iowa,  027,  26  N.  W.  24. 
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be  delegated  to  local  authorities,^  and  their  action  is  conclusive  as 
against  collateral  attack.®  The  officials  authorized,  in  cases  of  emer- 
gency, to  build  or  repair  levees  need  not  postpone  action  until  there 
is  an  actual  break  in  the  levee,  or  there  is  absolute  certainty  that 
there  will  be  such  a  break.  ^^  One  who  contracts  to  do  the  construction 
work  must  take  the  material  from  the  river  side,  and  not  from  the 
land  side,  unless  he  is  expressly  authorized  so  to  do.^^  Where  the 
work  is  to  be  paid  for  upon  estimates  of  the  engineer,  his  estimates 
are  conclusive  in  the  alienee  of  fraud,  mistake,  or  other  wrong.^^ 
The  washing  away,  before  completion,  of  a  levee  will  not  entitle  the 
builder  to  credit,  for  the  part  built,  on  rent  due  from  him  to  the  owner 
of  land,  where,  by  the  terms  of  the  contract  of  renting,  he  had  the 
privilege  of  paying  his  rent  either  in  money  or  in  the  construction  and 
completion,  within  the  period  of  the  renting,  of  a  good  leveey  and 
he  failed  so  to  complete  it  within  the  time  specified,  and  never  com- 
pleted it^*  One  who  seeks  to  recover  from  a  landowner  the  expense 
of  constructing  a  levee  in  front  of  his  premises,  erected  under  a  con- 
tract with  the  parish  authorities,  must  show  a  strict  compliance  with 
all  legal  formalities  and  reciuisites.  But  the  landowner  may  be  liable 
on  a  quantum  meruit  if  it  be  shown  that  the  work  is  necessary  and 
useful  to  him." 

359.  Interference  with  levee. —  A  levee,  being  for  the  protection  of 
public  life  and  propei*ty,  must  not  be  interfered  with  in  suoh  a  way 
as  to  render  it  imsafe  or  insecure.  A  railroad  company  which,  for  tlie 
accommodation  of  its  roadbed,  attempts  to  move  a  levee  will  be  liable 
in  case  its  structure  gives  way.^  But  a  contractor  who  opens  through 
an  embankment  a  tunnel  established  by  the  drain  commissioner  is 
not  liable  to  a  landowner  in  an  action  for  consequential  damages, 
where  there  is  no  permanent  damage  to  the  freehold  which  the  dis- 
continuance of  the  flowage  would  not  remove.^ 

360.  Levee  districti.—  The  character  of  the  work  to  be  done  in  the 
construction  of  a  levee  is  very  similar  to  that  to  be  done  by  a  drainage 
district,  and,  in  analogy  to  the  rule  governing  such  districts,  the  legis- 
lature may  create  special  governmental  agencies  or  districts  to  have 
charge  of  the  improvement.  The  creation  of  a  levee  district  by  a 
i»pecial  act  of  the  legislature,  designed  to  build  a  levee  to  reclaim  and 

'ffiHiMdker  V.  Briscoe,  12  La.  Ann.  169.        ^^Clayton  v.  MoKinney,  10  Heisk.  72. 

•Hanson  v.  Lafayette,  18  La.  295.  ^*0'Vonnar   v.   Stewart,   19   La.   Ann. 

'•Eoerher     ▼.     yew     Orleans     Levee  127. 
Board,  61  La.  Ann.  523,  25  So.  415.  ^Hotard  v.  Tewas  d  P.  R.  Co.  36  La. 

**Watson  ▼.  Marshall,  16  La.  Ann.  231.  Ann.  450. 

^Edwards  v.  Louisa  County,  89  Iowa,       ^Chapel  v.  Bmith,  80  Mieb.  100,  46  N. 

4W,  56  N.  W.  666.  W.  69. 
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perpetually  protect  a  tract  of  land  from  periodical  overflow  of  a  river, 
whereby  a  considerable  community,  as  well  as  the  state,  would  be  ben- 
efited, is  within  the  legislative  power,  and  is  not  a  private  corponv 
tion,  and,  therefore,  does  not  fall  within  the  constitutional  prohibi- 
tion that  "no  corporation  shall  be  created  ...  by  special  law,"' 
Such  districts  arc  political  subdivisions  of  the  state  within  the  meaj) 
ing  of  a  constitutional  provision  limiting  indebtedness.^  Their  fund? 
cannot  be  seized  and  appropriated  by  creditors  for  tlie  satisfaction  of 
debts.*  The  provisions  of  the  statute  as  to  the  organization  of  the 
district  must  be  followed.  If  it  is  to  be  organized  by  petition  by  the 
landowners,  the  petition  must  be  strictly  within  the  terms  of  the  stat- 
ute to  give  jurisdiction  to  proceed  with  the  organization/  A  statnt*' 
providing  that,  on  the  petition  of  persons  in  possession  of  more  than 
half  the  acreage  of  any  specified  portion  of  the  county  asking  to  be  se\ 
apart  and  erected  into  a  levee  district,  the  board  of  supervisors  "'shal! 
at  once  erect"  such  territory  into  a  levee  district  is  unconstitutional 
and  void  as  a  delegation  of  legislative  functions  to  interested  individ- 
uals, there  being  no  provision  for  any  judicial  inquiry  as  to  what 
lands  will  be  benefited,  nor  any  declaration  by  the  l^islature  thar 
specified  lands  will  be  benefited,  nor  any  provision  that  such  declaration 
shall  be  made  before  any  officer  or  agent  of  tlie  state  or  county ;  and. 
there  being  no  discretion  in  the  board  to  reject  the  petition  or  niodifv 
or  change  the  boundary  of  the  district,  or  otherwise  exercise  any  judg 
ment  with  reference  to  the  expediency  of  fixing  the  limits  of  the  a.-^- 
sessment  district  where  the  petition  fixes  them,  the  statute  practically 
empowering  such  petitioners  to  declare  that  such  part  of  the  countv 
will  be  benefited  by  works  to  be  erected  at  the  expense  of  all  the  prop 
erty  within  it,  and  set  in  motion  the  machinery  for  the  enforcement 
of  a  tax  and  assessment  against  the  o\^Tiers  of  the  minority  of  thr 
acreage.**  But,  when  supendsion  of  the  proceedings  is  committed  to 
a  judicial  tribunal,  its  determination  of  the  facts  necessary  to  hv 

^Reelfoot  Lake  Levee  Diet,  v.  Dawson,  stream  within  a  proposed  levee  distric 

97  Tenn.  151,  34  L.  R.  A.  726,  36  S.  W.  only  is  necessary  to  give  the  supervisor- 

1041.  jurisdiction  to  organize  the  same  under 

^Morrison  v.  Morey,  146  Mo.  543,  48  a  statute  requiring  a  petition  signed  by 

8.  W.  629.  a    majority   of   the   freeholders   owning 

In  Louisiana  it  is  held  that  they  arc  lands  affected  by  overflow  from  any  on- 

state    functionaries,    and    not     corpora-  navigable  stream,  and  does  not  rpquim 

tions,  within  the  constitutional  prohibi-  the  signature  of  the  owners  of  lands  in 

tion  as  to  loaning  or  pledging  fimds  of  juriously  affected  by  overflow  through 

the  state.     Fisher  v.  Steele,  39  La.  Ann.  out    the    entire    course    of    the   stream. 

447,  1  So.  882.  DeBaWr  v.  Baicheller,  97   CaK  472,  32 

*  Board  of  Directors  v.   Bodkin   Bros.  Vac.  512. 

108  Tenn.  700,  69  S.  W.  270.  ^Moulion   v.    Parks,   64   Gal.    166,  30 

*  A  petition,  signed  by  the  majority  of   Pac.  613 
the  freeholders  owning  lands  along  the 
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fouud  is  conclusive  as  against  collateral  attack.*  The  district  cannot 
be  organized  without  notice  to  the  persons  interested  and  opportunity 
to  be  heard.^  The  power  to  levy  an  assessment  cannot  be  delegated 
to  officials  named  by  the  legislature  where  the  Constitution  requires 
them  to  be  levied  by  the  corporate  authorities  of  the  district*  If  the 
provisions  of  the  statiite  as  to  the  acquisition  of  funds  are  void,  the 
whole  act  fails.*  The  district  may  repair  levees  which  it  has  con- 
structed.'^ A  levee  district  organized  under  a  statute  expressly  dedi- 
cating all  its  funds  to  drainage  and  levee  construction,  and  authoriz- 
ing it  to  construct  only  such  levees  as  are  approved  by  the  state  board 
of  engineers,  to  which  is  given  the  exclusive  authority  to  locate  levees, 
is  not  liable  for  damages  in  building  a  levee  on  the  line  located  by  the 
state  engineers,  since  its  fimds  cannot  be  appropriated  to  the  pay- 
ment of  such  damages. '^  A  contract  of  subscription  by  landowners 
in  a  certain  levee  drainage  district  imperfectly  protected  from  over- 
flow, to  be  used  in  purchasing  lands  assessed  for  the  maintenance  of 
ihe  levee  at  delinquent  tax  sale,  and  thus  furnish  the  money  to  re- 
pair and  maintain  the  levee  and  protect  the  land,  is  not  against  pub- 
lic policy.**  The  district  can  be  sued  only  in  the  state  of  its  organiza- 
tion, although  the  directors  have  an  office  and  carry  on  some  of  its 
fiscal  operations  in  another  state.*' 


*  Tlie  county  court  being  authorized  in 
its  diviBion  of  the  county  into  levee  dis- 
tricts to  embrace  in  each  district  the 
lands  rabject  to  overflow  from  a  com- 
mon point  of  danger,  the  creation  of  a 
district  by  the  court  amounts  to  a  deter- 
mination that  all  lands  within  the  dis- 
trict are  liable  to  overflow  from  a  point 
of  danger  common  to  all,  and  that  all 
will  be  benefited  by  a  common  levee; 
and  the  district  directors  cannot  con- 
«^tniet  a  levee  for  a  part  of  the  district 
and  assess  them  for  the  expense,  al- 
though the  landowners  in  the  other  por- 
tions of  the  district  do  not  object. 
State  est  rel.  titotta  v.  Wall,  153  Mo. 
216.  54  8.  W.  465. 

^Branderuttein  v.  Hoke,  101  Cal.  131, 
35  Pac.  562. 

Failure  to  give  personal  service  to 
every  person  within  the  limits  thereof 
of  a  petition  to  organize  a  diking  district 
tinder  authority  of  law  does  not  consti- 
tute a  taking  of  private  property  with- 
out due  process  of  law  as  against  the 
owners  of  lands  sought  to  be  condemned 
for  a  right  of  way  for  the  dike,  where 
ample  provision  is  made  for  service  up- 
on such  owners  whose  lands  are  to  be  so 
tnken.  Hanfwi  v.  Hammer ,  15  Wash. 
315.  46  Pac.  332. 


•Uarurard  ▼.  St.  Clair  d  M.  Levee  d 
Drainage  Co.  51  111.  130. 

*Reelfoot  Jjake  Levee  Diet,  v.  Daioson, 
97  Tenn.  151,  34  L.  R.  A.  725,  36  8.  W. 
1041. 

**  The  mere  fact  that  a  levee  was  orig- 
inally constructed  without  the  previous 
adoption  of  a  plan  for  the  protection  off 
the  district,  as  provided  by  statute,  isi 
not  a  sufficient  reason  for  the  granting; 
of  an  injunction  to  restrain  the  repair- 
ing thereof  where  broken  and  washed 
away.     Hoke  v.  Perdue,  02  Cal.  545. 

The  mere  opinion  of  plaintiff  that  the 
effect  of  repairing  a  levee  constructed 
for  the  protection  of  lands  in  the  dis- 
trict will  be  to  dam  up  the  waters  and 
increase  the  same  in  volume  until  it 
will  break  and  overflow  his  land  and 
wash  away  and  destroy  fences  and  trees 
thereon  is  not  ground  for  an  injunction 
to  restrain  the  making  of  such  renairs 
Ibid.  ^     ' 

'^ Peart  v.  Meeker y  45  La.  Ann,  421, 
12  8o.  490. 

'^SiiUvoell  V.  Olaesoook,  91  Mo.  658.  4 
S.  W.  438. 

'•Board  of  Directore  v.  Bodkin  Brm. 
108  Tenn.  700,  69  S.  W.  270. 
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361.  Bonds  and  warrants. —  The  legislature  may  authorize  the  is- 
suance of  bonds  to  provide  the  funds  to  carry  on  the  improvement; 
and,  if  they  are  authorized  they  will  be  valid  obligations  of  the  dis- 
trict when  the  provisions  of  the  statute  are  complied  with.  Where  a 
municipal  corporation  is  authorized  by  its  charter  to  issue  its  bonds 
for  the  construction  of  a  levee  around  the  city,  but  the  manner  in 
which  the  power  is  to  be  exercised  is  left  to  the  discretion  of  the  city 
council,  with  general  power  to  act  by  and  thro\igh  ordinances,  an 
ordinance  passed  by  them,  submitting  the  question  as  to  whether  or 
not  such  bonds  in  a  certain  amount  should  be  issued,  is  a  lawful  and 
proper  exercise  of  such  discretion;  and  bonds  issued  upon  the 
strength  of  an  affirmative  vote  upon  such  ordinance,  had  prior  to 
the  adoption  of  a  new  state  constitution  containing  a  clause  limiting 
the  indebtedness  of  cities  to  5  per  cent  on  the  taxable  value  of  the 
property  therein,  are  legal  although  their  issue  increases  the  indebt- 
edness of  such  city  beyond  the  5-per-ceiit  limif.,  as  coining  within  a 
proviso  to  such  constitutional  clause  allowing  the  issuing  of  bonds, 
notwithstanding  the  creation  thereby  of  an  indebtedness  exceeding 
the  limit,  where  the  same  are  issued  in  compliance  with  a  vote  of  the 
people  which  may  have  been  had  prior  to  the  adoption  of  such  con- 
stitution in  pursuance  of  any  such  law  providing  therefor.^  A  board 
of  commissioners  of  a  levee  district  created  for  the  purpose  of  pro- 
viding means  to  carry  out  the  recommendations  of  tlae  board  of  engi- 
neers as  to  the  construction  of  levees  within  the  district  is  vested  with 
the  power  to  issue  bonds  and  impose  taxation,  and  is  liable  on  a  con- 
tcact  for  the  construction  of  a  levee  providing  for  the  payment  there- 
of out  of  the  first  surplus  of  resources  after  the  liquidation  of  tho 
then  existing  indebtedness  of  the  board,  when  there  is  money  on 
hand  untranmieled  as  to  demands  on  it  sufficient  to  pay  such  claim, 
the  amount  to  become  due  in  the  future  on  bonds  not  being  contem- 
plated as  part  of  the  indebtedness.^  That  levee  scrip  or  bonds  are 
made  payable  by  the  levee  treasurer  of  the  coimty  does  not  render 
the  county  liable  to  a  general  judgment  thereon  where,  under  the 
statute,  the  county  is  divided  into  several  levee  districts,  each  of 
which  is  to  pay  its  own  obligations  for  work  done  therein.'  A  court 
of  equity  will  not,  in  the  absence  of  fraud,  declare  a  lien  upon  lands 
benefited  by  the  construction  of  drains  and  levees  in  favor  of  bond- 
holders, where  the  law  under  which  the  bonds  were  issued  is  uncon- 
stitutional and  the  assessments  void,  although  the  landowners  used 

^Mason  v.  Shawneetown,  77  lU.  633.  *Boro  v.  Phillips  County,  4  DiU.  216, 

^Huffhea  v.  Caddo  Levee  Diet.  108  La.    Fed.  Cas.  No.  1,  663. 
146,  32  Bo.  218. 
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their  influence  to  secure  the  passage  of  the  law;  nor  wiU  the  court 
impose  a  lieu  upon  the  ground  that  certain  lands  received  the  benefit 
of  the  expenditure.*  The  levying  of  a  tax  to  pay  the  bonds  may  Ik* 
compelled  by  mandamus.^  The  issuance  of  warrants  to  take  up  in- 
vslid  warrants  issued  by  a  diking  district  under  an  act  which  was 
afterwards  declared  unconstitutional  is  without  consideration  where 
no  method  for  the  payment  of  such  invalid  warrants  has  been  pro- 
vided by  the  legislature.* 

362.  Bight  to  levy  tax  for  eonstmotion  of  levee.—  The  construction 
of  a  levee  is  a  public  purpose  for  which  the  power  of  taxation  may  be 
exercised.*  A  statute  providing  for  the  taxation  of  land  for  levee 
purposes  is  not  invalid  as  a  taking  of  private  property  for  public  use 
without  the  consent  of  the  owners^  and  without  just  oompensation, 
since  its  object  is  to  raise  money  to  construct  the  levees,  not  to  take  the 
lands  for  public  use,  notwithstanding  that  property  assessed  is  liable 
to  be  sold  for  unpaid  taxes.*  There  is  no  doubt  that  the  raising  of 
funds  by  forced  contributions  from  the  persons  interested  is  an  exer- 
cise of  the  power  of  taxation.  As  said  in  lieelfoot  Lake  Levee  Diet, 
v.  Dawson^^  the  levy  of  a  special  assessment  on  lands  in  a  levee  dis- 
trict, to  erect  a  levee  for  the  special  protection  and  benefit  of  the  lands 
:»itnate  therein,  is  the  exercise  of  the  taxing  power,  and  not  the  police 
power,  of  the  legislature,  and  is  such  a  tax  as  is  contemplated  in  the 
constitutional  provisions  regulating  and  restricting  the  levying  o£ 
general  taxes,  and  must  conform  thereto.  Eut  the  mere  fact  that 
the  imposition  is  made  under  the  taxing  power  does  not  prevent  the 

HyBrien  ▼.  Wheelook,  37  C.  G.  A.  300,  sioners  of  sewers  mav  award  a  new  one 

t)5  Fed.  8$3.  (even  in  a  different  form,  if  necessary), 

*  The  failure  of  the  county  court  to  to  be  erected  at  the  expense  of  the  whole 

discharge  this  duty  does  not  impose  any  level.     King  v.  Oommisaioners  of  8eu>- 

obligation  on  the  county  to  pay  such  ob-  era,  8  T.  R.  312. 

ligations.  Boro  v.  Phillipa  County,  4  An  assessment  of  the  cost  of  a  break- 
Dill.  216,  Fed.  Gas.  No.  1,663.  water,  piers,  etc.,  to  prevent  the  erosion 

*Ahbott  V.  Oaches,  20  Wash.  617,  56  of  the  land  on  which  a  city  stands,  upon 

Pac.  28.  lots  in  the  ward  in  which  the  encroach - 

*R4?€lfoot  Lake  Levee  Diet.  v.  Daweon,  ment  took  place,  is  not  a  taking  of  pri- 

97  Tenn.  161,  34  L.  R.  A.  726,  36  S.  W.  vate  property  for  private  or  public  use 

1041.  without  compensaticm,  within  the  Wis- 

To  provide  means  for  the  payment  of  con  sin  Constitution,  but  is  an  exercise  of 

indebtedness    contracted    for    the   con-  the  taxing  power  for  the  benefit  of  tho 

ntruction  of  levees  it  is  competent  for  whole  city,  although  private  property  is 

the  legislature  to  tax  the  district  which  thereby  protected,  as  the  public  is  di- 

was  the  real  debtor,  nor  is  it  a  valid  ob-  rectly  interested  in  the  preservation  of 

jection  that  the  creditors  could  not  have  its  streets  and  grounds.    Soene  v.  Ra- 

recovered  at  law.     Vasser  v.  George,  47  cine,  10  Wis.  271. 

Mira.  713.  ^Williame  v.  Cammaok,  27  Miss.  209, 

If  a  sea  bank  or  wall,  which  the  own-  61  Am.  Dec.  608. 

era  of  particular  lands  are  bound  to  re-  *  97  Tenn.  151,  34  L.  R.  A.  725,  86  S. 

pair,  be  destroyed  by  tempest,  without  W.  1041. 
any  fault  in  such  owners,  the  oommis- 


Digitized  by  VjOOQIC 


1350  RIGHTS  BETWEEN  PUBLIC  AND  INDIVIDUAL.*  [5  362: 

legislature  from  limiting  the  assessment  to  the  district  affected  hy 
the  improvement  The  tax  may  be  limited  to  the  bounds  of  the  dis- 
trict affected  by  the  improvement  without  violating  the  constitutional 
requirements  of  uniformity ;  and  it  may  be  levied  according  to  bene- 
fits, and  still  be  within  such  requirements.  In  order  to  avoid  levying 
the  tax  by  uniform  rate  on  the  entire  property  within  the  state,  it 
is  not  necessary  to  hold  that  the  assessment  is  not  a  tax.  As  said  in. 
Alcorn  v.  Harner*  an  act  authorizing  the  construction  of  levees  will 
not  be  declared  invalid  for  alleged  inequality  and  injustice  in  the 
distribution  and  apportionment  of  the  taxes  assessed  and  collected 
under  its  directions,  since  any  particular  county  or  district  benefited 
by  the  public  improvement  may  be  taxed  for  the  whole  expense  in  pro- 
portion to  the  supposed  benefit  received  by  each,  and  in  this  respect 
no  limitation  has  been  placed  upon  the  taxing  power  vested  in  the 
legislature.  But  in  order  to  uphold  the  assessment  some  courts  liave 
felt  it  to  be  necessary  to  declare  that  the  assessment  was  not  a  tax.'' 
The  result  of  these  decisions  is  the  same  as  the  others  in  upholding  the 
tax,  but  they  are  based  on  principles  that  cannot  be  maintained,  sinoe- 
to  uphold  the  assessment  it  niust  be  made  under  tlie  taxing  power. 
There  is  no  other  prerogative  of  government  which  will  uphold  it. 
But  the  assessment  of  property  within  a  benefited  district  either  ac- 
cording to  area  or  value,  or  the  assessment  of  the  individual  parcels 
of  property  according  to  the  benefit  conferred  upon  them,  is  sufficient 
to  bring  the  assessment  within  the  rule  as  to  uniformity.^  And  the 
assessment  may  be  laid  upon  any  property  which  will  be  benefited  by 
the  improvement. "^  The  assessment  may  be  made  upon  all  the  property 
within  the  district,  without  reference  to  the  special  benefit  to  the  par- 
ticular tract®  The  improvement  of  health  or  the  general  benefit  to  the- 
district  different  from  that  realized  by  the  state  at  large  is  sufficient  to 
uphold  the  local  tax.*    The  difference  in  market  value  which  will  re- 

*  3S  Miss.  652.  as  thej  would  be  killed  by  the  fresh  wa- 

*  Boro  y.  Phillips  County ,  4  Dill.  216,  ter  in  case  of  crevasses,  and  therefore 
Fed.  Cas.  No.  1,663 ;  Morrison  v.  More^,  the  special  assessment  of  them  for  taxes 
146  Mo.  543,  48  S.  W.  629;  Levee  to  maintain  the  levee  system  is  le^l. 
Comrs,  V.  Lorio  Bros.  33  La.  Ann.  276;  Buras  Ijevee  Dint.  v.  Mialegvich,  52  La. 
Polioo  Jury  v.  Mitchell,  37  La.  Ann.  44;  Ann.  1292,  27  So.  790. 

Chamook  v.  Fordoche  d  G.  T,  Special  ^People  v.  Whyler,  41  Cal.  361. 

Levee  Diat.  Co.  38  La.  Ann.  323;  Rich-  *Lovell  v.  8ny  Island  Levee  Drainage 

ardson   v.    Morgan,    16   La.   Ann.   429;  Diet.  159  lU.  188,  42  N.  E.  600. 

Wallaoe  v.  Shelton,   14   La.   Ann.   503;  Where  an  act  authorizing    the    con- 

Yeatman  v.  Crandall,  11  La.  Ann.  220;  struction  of  a  levee  provides  that  a  levee 

ExoclMor  Planting  d  Mfg.  Co.  v.  Qreen,  tax  shall  be  assessed  upon  the  increased 

39  I^  Ann.  455,  1  So.  873.  value  or  betterment  estimated  to  accrue 

^Soene  v.  Raoine,  10  Wis.  271;  Daily  to  lands  from  protection  given  against 

V.  Hxcope,  47  Miss.  367.  flood,  the  owner  of  lands  will  not  be  re- 

'Oysters  are  benefited  by  the  levees,  Heved  of  levee  taxes  by  reason  of  th»- 
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suit  from  the  constniction  of  the  levee  is  the  valuation  upon  which 
the  assessment  is  to  be  made.^^  A  statute  defining  the  persons  and 
property  benefited  by  a  proposed  public  improvement  which  shall  pay 
the  contributions  therefor  will  not  be  judicially  declared  invalid  with- 
out conclusive  proof  that  it  has  imposed  a  contribution  unsupported 
by  any  benefit,  or  which  is  out  of  all  proportion  to  the  possible  bene- 
fit; a  mere  difference  in  the  benefits  being  insufficient.^^  If  the  act 
imder  which  the  assessment  is  levied  is  declared  unconstitutional,  the 
fact  that  the  owner  of  land  assessed  has  received  benefits  from  the 
construction  of  the  embankment  does  not  estop  him  from  setting  up 
the  unconstitutionality  of  the  act,  to  prevent  the  issuance  of  new  war- 
wants  to  take  up  the  invalid  ones  outstanding.^^ 

363.  Upon  what  land  may  tax  be  laid. — The  foundation  upon  which 
un  assessment  upon  part  of  the  property  of  a  state  must  rest  is  that, 
because  the  benefit  of  the  expenditure  of  the  tax  will  result  to  it  alone, 
it  should  pay  the  tax,  and  not  call  upon  the  remainder  of  the  state, 
which  will  receive  no  benefit,  to  contribute.  Therefore,  in  the  levying 
of  tba  local  tax  the  idea  of  benefit  must  be  kept  in  view.  Unless  the 
statute  expressly  so  provides,  an  assessment  cannot  be  laid  upon  a 
municipal  oorporation  for  the  construction  or  repair  of  a  levee.^  When 
the  question  of  benefit  arises  for  consideration,  the  district  or  section 
of  the  state  which  will  reap  the  benefit,  and,  therefore,  should  pay  for 
it,  rather  than  the  particular  parcel  of  land  within  the  district,  should 
l)e  kept  in  view.  If  land  is  located  within  a  district  which  will  be 
Inmefited,  its  owner  cannot  refuse  to  contribute  towards  the  improve- 
ment merely  because  it  cannot  be  shown  that  his  land  will  be  es- 
pecially benefited.  It  may  be  impossible  in  any  given  case  to  show 
direct  benefit  to  a  particular  parcel,  and  yet  there  may  be  no  ques- 
tion that  it  is  benefited  by  the  improved  healthfulness  or  prosperity 
of  the  district'  A  statute  may,  however,  confine  an  assessment  to 
land  which  can  be  shown  to  be  benefited,  and  in  such  cases  no  assess- 
ment can  be  upheld  unless  the  land  is  shown  to  have  received  a  special 

fuet  that  hU  lands  wUl  not  be  enhanced  Land  d  Timber  Co.  v.  St,  Franoie  Levee 

in  value  to  him  for  the  purposes  for  Dist.  64  Ark.  258,  42  S.  W.  763. 

which  he  is  using  or  intends  to  use  them ;  ^Carson  v.  8t,  Prancia  Le^ee  Diat,  50 

but  the  extent  to  which  the  particular  Ark.  513,  27  S.  W.  590;  Memphis  Land 

use  affects  the  market  value  of  the  land  d  Timber  Co.  t.  8t.  Franoie  Levee  Diet. 

may  be  taken  into  consideration  by  the  64  Ark.  258,  42  S.  W.  763. 

assessor.  Memphie  Land  d  Timber  Co.  v.  "Jf tnor  v.  Daapit,  43  La.  Ann.  3^7,  9 

8t.  Franoia  Ijevee  Dist.  64  Ark.  258,  42  So.  40. 

8.  W.  763.  ''Abbott  V.  Caches,  20  Wash.  517,  56 

The  mere  fact  that  lands  are  shown  Pac.  28. 

to  he  wet  from  winter  and  spring  rains  ^Hetly  v.  Boyer,  Callis,  Sewers,  123. 

from  six  to  nine  months  in  a  year  is  not  But  it  was  held  that  the  tax  may  be 

sufficient  to  show  that  such  lands  will  laid  on  a  town,  in  Conisby  v.  Mauton, 

not  be  benefited  by  the  levee.    Memphis  Callis,  Sewers,  128. 
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benefit.-  The  district  upon  which  the  assessment  is  laid  should  in- 
<5lude  all  land  wliich  will  in  any  way  be  benefited  or  aflfected  by  the 
improvement*  In  Chamhliss  v.  Johnson,^  it  is  said  it  is  not  suf- 
ficient for  tliose  claiming  that  their  lands  are  not  benefited  by  a  levei^ 
to  prove  that  the  parts  that  were  assessed  were  not  directly  benefitted 
by  the  improvements.  Lands  are  benefited  by  improvements  which 
drain  swamps  and  which  drain  lands  in  the  vicinity,  and  the  means 
of  access  to  the  hinds  at  all  times  is  a  material  consideration  in  de- 
termining whether  a  given  tract  of  land  should  be  assassecl,  and  tJit» 
health  and  welfare  of  the  public  in  the  vicinity  are  proper  subjects 
of  inquiry  in  fixing  the  boundary  by  the  improvement.^  Even  thougli 
the  land  may,  in  a  particular  case,  be  injured  if  it  is  properly  within 
the  district,  it  is  not  relieved  from  liability  to  the  tax  on  that  account'"' 
A  legislature  cannot,  though  not  in  terms  prohibited,  for  a  local  anil 
private  purpose  charge  riparian  lands  with  the  expense  of  repairing 
a  sea  wall  or  bank,  without  the  investigation  or  determination  of  any 
public  officer  or  tribunal,  even  quasi-judicial,  but  by  the  private  act 
•of  another.*^  If  the  lands  are  included  within  the  district  by  the 
proper  officials  the  presumption  arises  that  they  will  be  so  far  bene- 
fited as  to  be  the  proper  subjects  of  taxation,  although  this  prei^ump- 
tion  may  be  rebutted  in  a  proper  proceeding  if  the  legislature  has 
provided  therefor.^  If  the  statute  under  which  the  improvement  was 
made  was  unconstitutional,  the  landowner  does  not  estop  himself  from 

^Bclhy  r.  Levee  Comrs.   14  La.   Ann.  tlio  lovee  and  the  river  are  not,  under 

437.  the  statut<»s  of  ^MUnissippi,  within  the 

*Rooke*9  Casey  5  Coke,  100.  levee  district,  or  subject  to  levee  taxefl. 

Where  a  statute  incorponiting  a  levee  Owens  v.  Yazoo  <£•  Af.  Valley  R,  Co,  74 

company  for  the  purpose  of  rrdniming  Miss.  821,  21  So.  244. 

lands  adjacent  to  a  river  authoriz<^d  it  An  act  providing  a  uniform  taxation 

to  assess  the  expense  incurred   on  the  for  levee  purposes  upon  all  lands  lying 

lands  benefited,  it  has  power  to  assess  within  10  miles  of  the  river,  and  a  sepa- 

^11  such  lauds  although  the  owner  of  the  rate   uniform   tax  on   all  lands   in  the 

particular  tract  assessed  is  not  a  mem-  county   subject   to     taxation     lying     10 

ber   of   the   corporation,   and    never  as-  miles  from  the  river,  includes  and  ren- 

sented  to  the  exercise  of  suoli  power  by  dors  liable  to  taxation  property  situated 

it.    Columbia  Bottom  Levee  Co.  v.  Meier,  more   than    10    miles    from     the     river. 

39  Mo.  53.  Wiilmms  v.  Cammack,  27  Miss.  209,  01 

*77  Iowa,  611,  42  N.  W.  427.  Am.  Dec.  508. 

*Mino7'  V.  Daspit,  43  Tja.  Ann.  337,  9  Land  situated  in  a  county  in  which 

So.  40;  Carson  w.  Bt.  Franeis  Lerre  Dist,  there  is  no  levee  tax,  and  subsequently 

69   Ark.  513,  27   S.  VV.   590:    Memphis  included   by   an   act   of   the   legislature 

I/and  *€  Timber  Co.  v.  St.  Francis  Levee  w^ithin  the  boimdaries  of  another  county 

Dist.  04  Ark.  2r>8,  42  S.  W.  763.  in  which  there  is  a  levee  tax,  is  subject 

Ijaiida   within    the   area   embraced    in  thereto.    Holder  v.  Bond  (Miss.)  29  vSo. 

the  levee  district  by  statute  are  subject  709. 

to  assessment  for  the  construction  of  the  *8mith  v.  Willis,  78  Miss.  243.  28  iSo. 

levee  although  left  between  the  levee  and  878. 

the   stream.     George  v.   Young,  45  La.  ^Philadelphia  v.  Scott,  9  Phila.  171, 

^nn.  1232,  14  So.  137.  ^McDcimott  v.  Mafhis,  21  Ark.  60. 

But  in  Mississippi  lands  lying  between 
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conU'sting  the  validity  of  the  tax  by  permitting  the  work  to  be  com- 
pleted without  objection.®  If  the  Omstitution  requires  the  tax  to  be 
uniform  within  the  district,  land  cannot  be  exempted  from  taxation 
because  it  is  submerged.*'*  General  tax  exemptions  do  not  apply  to 
special  assessments  for  improvements  of  this  character.** 

363a.  Area  assessments. — When  it  is  once  settled  that  the  assessment 
is  to  be  ui)on  the  benefited  district,  and  that  the  tract  belonging  to  a 
particular  individual  is  not  the  unit^  the  question  of  the  method  of 
apportioning  the  tax  among  the  property  of  tlie  district  becomes  com- 
paratively unimportant  so  long  as  some  method  which  will  work  ap- 
proximate uniformity  is  chosen.  The  tax  may  be  according  to  indi- 
vidual benefits  or  according  to  value,  or  it  may  be  levied  upon  the 
property  in  proportion  to  its  area.*  But  if  the  Constitution  requin^a 
taxes  to  be  levied  according  to  value,  it  would  seem  to  preclude  the 
right  to  levy  an  acreage  tax.^  An  assessment  of  the  property  in  pro- 
portion to  the  benefit  received  by  it  might  be  upheld  even  under  suc^h 
a  provision,  on  the  theory  that  the  exaction  is  in  fact  not  a  tax,  but  an 
enforced  payment  for  benefits  conferred.  But  an  acreage  assessment 
cannot  be  upheld  on  such  theory.  Some  courts  have  upheld  the  asstiss- 
nient  upon  the  ground  that  it  was  not  a  tax  within  the  meaning  of  the 
c*<:mstitutional  provision.*'*  But  it  is  difiicnlt  to  justify  these  decisions. 
If  an  assessment  laid  upon  property  within  a  large  section  of  a  state 
by  the  acre  is  not  a  tax,  what  is  it  ?  If  it  is  not  a  tax,  on  what  theory 
or  under  what  power  of  government  can  it  be  justified  ?  A  man  may 
be  required  to  pay  for  work  done  for  him,  but  the  payment  must  be 
in  proportion  to  the  value  of  the  work,  and  when  the  assessment  is 
merely  according  to  the  quantity  of  land  he  owns,  there  is  no  relation 
between  the  value  of  the  work  done  and  his  payment,  and  the  exaction 

*  Wright  v.  Thotnas,  26  Ohio  St.  346.  ment  to  the  state  of  Louisiana,  and  Hold 

^Reclfoot  lAike  Levee  D«t.  v.  Dawson,  by  her,  are  not  exempt  from  levee  taxcH 

97  Tenn.  151,  34  L.  R.  A.  725,  36  S.  W.  under  the  congressional  act  of  February 

1041;  Davis  v.  Oaines,  48  Ark.  371,  3  20,  1811,  exempting  lands  sold  by  Con- 

S.  W.  184.  gress  from  taxation  for  the  period  of  five 

Wliere  a  statute  imposing  a  levee  tax  years.    Bishop  v.  Marks,    15   La.   Ann. 

prorides  for  the  reimbursement  to  land-  147. 

owners  of  moneys   theretofore  contrib-  ^Wallace  v.  Shelton,  14  La.  Ann.  503: 

iited  by  them  for  levee  purposes  by  al-  Hill  v.  Fontenot,  46  La.  Ann.  1563,  16 

lowing  them  a  credit  upon  their  future  So.  475;  Gillespie  v.  Police  Jury,  5  La. 

levee  taxes,  such  statute  thereby  creates  Ann.  403. 

an  exemption  and  is  void  as  requiring  ^Hcclfoot  Lake  Levee  Dist.  v.  Dawson, 

others,  subject  to    the    tax,    and    who  97  Tonn.  151,  34  L.  R.  A.  725,  36  S.  W. 

might  be  incidentally  benefited  by  the  1041. 

contribution,  to  refund  the  money  pa:d  *McOehee  v.  Mathis,  21  Ark.  40;  Egpp- 

by  the  contributors  for  their  own   ad-  Han  Levee  Co.  v.  Hardin,  27  Mo.  495,  72 

vantage.    Davis  v.  Oaines,  48  Ark.  371.  Am.  Dec.  270;  Hill  v.  Fontenot,  46  La. 

3  S.  W.  184.  Ann.  1563,  16  So.  475. 

^  Lands  donated  by  the  general  govern - 
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must  be  justified,  if  Kt  all,  under  the  taxing  power.  And  if  the  Con- 
stitution requires  that  power  to  be  exercised  according  to  value,  it 
prevents  the  laying  of  a  tax  according  to  area. 

364.  Who  may  levy.—  The  power  of  taxation  rests  in  the  legislature, 
and  unless  its  authority  is  controlled  by  the  Constitution,  it  has  the 
exclusive  right  to  say  in  what  way  the  power  shall  be  exercised.  It 
may  make  the  levy  itself,  or  it  may  delegate  the  power  to  a  local  sub- 
division of  the  state.  The  theory  that  assessments  for  levee  improve- 
ments are  not  an  execution  of  the  taxing  power  has  forced  the  Louisi- 
ana court  to  hold  that  they  are  not  within  the  power  of  the  legisla- 
ture to  levy.^  But  such  a  holding  is  entirely  indefensible.  On  the 
other  hand,  the  Tennessee  court  has  held  that  the  legislature  cannot 
delegate  its  taxing  power  to  a  local  district  unless  expressly  author- 
ized to  do  so  by  the  Constitution.*  That  doctrine  is  entirely  at  variance 
with  the  theory  of  our  government.  The  ix)wer  of  the  legislature  is 
absolute  unless  it  is  restricted  by  the  Constitution,  and  if  the  Con- 
stitution is  silent  there  is  nothing  to  prevent  the  legislature  from  dele- 
gating its  power  at  pleasure.^  But  if  the  Constitution  specifies  the 
local  boards  to  which  the  power  can  be  delegated,  it  cannot  be  con- 
ferred upon  others.^  Permitting  the  assessment  to  be  made  by  a 
drainage  commissioner  does  not  violate  a  constitutional  right  of  trial 
by  a  jury.** 

365.  Procedure. — The  legislature  is  the  exclusive  judge  of  the  pro- 
priety of  building  levees,  and  of  the  district  upon  which  the  tax  shall 
be  laid,  and  no  individual  has  a  right  to  question  the  exercise  of  its 

^Excelsior  Planting  d    Mfg.    Co.    v.  to   county   taxes,   "and  in  every  other 

Green,  30  T^.  Ann.  455,  1  So.  873;  Davis  case  that  may  be  necessary  to  the  inier- 

V.  Green,  40  La.  Ann.  281,  4  So.  445.  nal  improvement  and  local  concerns  of 

'JCcelfoot  Lake  Levee  Diet,  v.  Daicson,  the    respective    counties/'*  as  a  levee  is 

97  Tenn.  161,  34  L,  R.  A.  726,  36  S.  W.  not  an  "internal  improvement  or  local 

1041.  concern."     Those   terms,    as    there   cm- 

HJilleapie  v.  Police  Jury,  5  La.  Ann.  ployed,    relate    to    public   internal   im- 

403:  Carson  v.  8t.  Francis  Levee  Dist.  provemcnts  and  local  concerns  for  gen- 

59  Ark.  513,  27  S.  W.  590.  eral  county  purposes, — which  appertain 

The  legislature  may  authorize  a  mead-  to  the  county  at  large  as  a  body  politic, 

ow-bank  company,  being  a  quasi  corpo-  — and  not  to  improvements  for  special 

ration,  to  levy  assessments  upon  bene-  local  purposes,  where  the  funds  expended 

fited   property   for   the    repair    of    the  in  making  the  improvement  are  raised 

riparian  banks  thci^-on,  it  being  so  far  by  assessments  imposed  only  on  the  par- 

of  a  public  character  as  to  prevent  the  ticular  property  improved.     McGehee  v. 

statute  from  infringing  on  the  Constitu-  Mat  his,  21  Ark.  40. 

tion.    Garrett  v.  Green,  3  Pennyp.  370.  *Updike  v.  Wright,  81  111.  49;  O'Brien 

Arkansas  act  January  7,  1857,  author-  v.  Wheelock,  37  C.  C.  A.  309,  95  Fed. 

izing  a  special  levee  tax,  and  which  con-  S83. 

fers  on  the  board  of  inspectors  certain  Contra,  Hansen  v.  Hammer,  15  Wash, 

powers,   is   not   in   conflict    with    that  315,  40  Pac.  332. 

clause  of  the  state  Constitution  which  ''Trigger  v.  Drainage  Dist,  No,  1,  193 

provides  that  the    county    court    shall  !  11.  230,  01  N.  E.  1114. 
have  jurisdiction  in  all  matters  relating 
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discretion  in  tliat  regard  unless  the  legislature  expressly  gives  him 
the  right  to  do  so.^  A  statutory  provision  as  to  what  shall  be  done  to 
make  the  improvement  and  the  assessment  therefor  valid  must  Ik* 
complied  with;  but  in  the  absence  of  anything  to  show  irregularity, 
the  pi-esumption  that  officials  act  legally  will  prevail,  and  the  pro- 
ceeding will  be  upheld.-  In  the  absence  of  a  constitutional  require- 
ment of  uniformity,  the  assessment  need  not  be  made  upon  all  who  are 
liable  in  the  first  instance,  and  those  who  pay  will  have  a  remedy 
against  the  others  who  ought  to  contribute.**  One  whose  property  will 
be  subject  to  the  tax  must  be  given  notice  and  opportunity  to  be  heard 
upon  the  question  whether  or  not  his  land  is  properly  within  the  as- 
i»c8sment  district,  under  constitutional  provisions  as  to  due  process  of 
law.^  The  inclusion  of  land  within  a  district^  and  assessments  made, 
are  subject  to  correction  by  the  court  for  fraud  or  mistake.'  It  has 
been  said  that,  in  the  absence  of  express  legislative  authority  for  an 
inquiry  upon  the  question  whether  the  lands  were  properly  included 
within  the  boundaries  of  the  assessment  district,  there  is  no  right  to 
such  inquiry.**  The  statute  gave  such  right  in  the  case  in  which  that 
ruling  was  made,  and  the  statement  is  a  dictum,  and  it  can  hardly  Ixe 
regarded  as  correct  Unless  the  tax  is  to  be  uniform  throughout  tlu? 
state,  it  must  be  laid  upon  the  territory  which  is  specially  benefited, 
and  the  landowner  must  be  given  a  right  to  be  heard  as  to  whether  or 
not  he  is  properly  within  the  territory,  or  his  property  will  be  taken 
without  due  process  of  law.  If  the  decision  of  the  county  court  is 
made  conclusive  upon  the  question,  its  decision  cannot  be  collaterally 
attacked  by  a  suit  in  equity;  but  if  error  exists  in  the  judgment,  it 

^State  r,  MaginniSf  26  Jjbl,  Ann.  558;  action   on  the  case  by  the  persons  ast- 

Mufuton  V.  LfCvee  Comra,  43  La.  Ann.  15,  sessed. 

8  So.  006;  Ellis  v.  Ijevee  Comra,  43  La.  *Hut8on     v.     Woodbridge    Protection 

Ann.  33,  8  So.  014.  Dist,  No,  J,  70  Cal.  90,  21  Pac.  435,  16 

*Memphin  Land  d  Timber  Go.  v.  8t,  Pac.  549;  Police  Jury  v.  Huie,    2    La. 

P'ranritt  Levee  Dist.  64  Ark.  2.)8,  42  S.  Ann.  887. 

W.  763.  *8tansell  v.  Levee  Board,  13  Fed.  846. 

Where  a  statute  provid«»«  for  the  col-  *Chamblis8  v.  Johnson,  77  Iowa,  611, 

lection  of  levee  taxes  on  land  benefited  42  N.  W.  427. 

or  which  wiU  be  benefited  by  the  levee,  A  provision  which,  after  stating  what 

listing  of  the  lands  by  the  inspectors  of  the  board  of  inspectors  shall  hear  and 

a  levee  district  for  levee  taxation  raises  determine,  declares  that  "their  decision 

the  presumption  that  they  are  sifch  as  thereupon  shall  be  final,"  is  to  be  undor- 

woald  be  benefited  by  the  construction  stood  in  that  sense  which  makes  it  final 

of  the  levees.    Davis  v.  Gaines j  48  Ark.  so  far  only  as  to  conclude  further  in- 

371.  3  8.  W.  184.  vestigation  by  the    ministerial    officers 

*Cusiodes  v.  Outwell,  Style,  170.  acting  in  the  assessment  and  collection 

In  KeighUff's  Case,  10  Coke,  139,  the  of  the  tax,  and  not  to  debar  a  party 

«ourt  said  that  if  the  person  bound  by  feeling  himself  aggrieved  in  the  assess- 

?»rescription  to    repair    the    river   bank  ment  of  his  land,  from  the  privilege  of 

ails  to  do  so,  by  rrason  of  which  failure  prosecuting  or  defending  his  rights  in 

the  sewer  commissioners  assess  all  whose  the  courts.    MctJchre  v.  Mat  his,  21  Ark. 

lands  are  in  dangt^r,  he  is  liable  to  an  40. 
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must  be  corrected  by  some  legal  proceeding^  The  Federal  court  is 
not  bound  by  state  decisions  rendered  after  the  controversy  arises.* 
The  assessment  may  be  laid  for  any  improvement  which  will  benefit 
the  property  assessed.®  To  defeat  an  assessment  the  taxpayer  must 
show  that  it  was  illegal.*^  The  cost  of  a  private  levee  which  was  ren- 
dered useless  by  the  improvement  cannot  be  set  off  against  the  assess- 
ment** Nor  can  loss  from  injuries  caused  by  defective  construction 
of  the  work.**  A  county  will  not  lose  its  right  to  compel  contribution 
from  persons  benefited  by  the  erection  of  a  levee  along  a  river  by  the 
delay  of  the  commissioners  appointed  by  the  legislature  to  do  the 
work,  where  the  county  is  required  in  the  first  instance  to  pay  for  the 
impitovement,  and  assess  the  amount  upon  the  persons  benefited.*^ 
The  legislature  has  the  power  to  provide  for  a  reassessment  of  land 
within  a  diking  district  for  the  cost  of  the  improvements,  where  the 
original  assessment  was  void  because  tlie  act  under  which  it  was  levied, 
and  the  district  organized,  was,  after  the  construction  of  the  work, 
declared  unconstitutional ;  but  no  such  reassessment  can  be  made  with- 
out legislative  authority.**  A  tax  imposed  upon  commodities  landed 
on  the  beach  or  otherwise  brought  into  the  town,  for  the  purpose  of 
creating  a  fund  for  repairing  or  building  works  to  protect  the  coast 
against  the  encroachment  of  the  sea,  is  a  charitable  use,  making  the 
commissioners  charged  with  the  enforcement  of  the  statute  amenable 
to  the  jurisdiction  of  the  court  of  equity;  and  they  may  be  compelled 
to  render  an  account  in  such  court  of  the  money  levied  and  expended, 

^Claj^on  ▼.  Lafa/rgue,  23  Ark.  137.  tribute  to  the  cost  of  a  levee  made  at 

*A  decision  of  the  state  court  con-  right  angles  to  the  river  on  property 

Btruing  a  statute  is  not  binding  upon  of  another  proprietor  and  necessary  to 

the  F^eral  court  when  rendered  subse-  bring  it  into  cultivation,  although  the 

<iuent  to  the  time  the  rights  involved  in  levee  may  benefit   both  tracts.     Beard 

the  pending  suit  accrued,  and  during  the  v.  Moranci/y  2  La.  Ann.  347. 

pendency  of  the  action,  but  in  exercis*  IVIaladministration   by  a  police  jury, 

ing  its  independent  judgment  thereon  it  rendering  necessary  a  special   tax    for 

should  give  effect  to  the  previously  es-  construction  of  levees,  is  a  question  of 

tablished  rules  of  construction,  and  en-  administration  of  which  the  courts  can- 

deavor  to  avoid  conflict  with  well  con-  not  take  cognizance.    Gillespie  v.  Polio- 

sidered   decisions  of  the    state    courts.  Jury,  5  La.  Ann.  403. 

These      considerations     have      peculiar  ^^Memphis  Land  rf  Timber  Co.  v.  St. 

weight  when  the  question  determined  re-  Francis  Levee  Diet.  64  Ark.  258,  42  S. 

lates  to  the  power  of  levee  commission-  W.  763. 

crs  to  make  special  assessments  on  pri-  ^^FUzhugh  y.  Levee  Diat,  64  Ark.  225. 

vate  property.    O'Brien  v.  Wheelock,  95  16  S.  W.  455. 

Fed.  883,  37  C.  C.  A.  309.  "Templeion  v.   Morgan,  16  La.  Ann. 

*  A  landowner  is  equally  liable  for  the  438 ;    Columbia    Bottom    Levee   Co.   ▼. 

expense  of  constructing  a  side  levee  as  Meier,  39  Mo.  63. 

of  a  front  levee,  where  its  object  is  to  ^*Re  County  Comre,  143  Mass.  424,  9 

unite  the  front  levees.     Police  Jury  v.  N.  E.  753. 

Bosman,  11  Iai.  Ann.  94.  ^*Franklin    Sav.   Hank  v.   Moran,    M 

But  the  owner  of  a  tract  of  land  front-  Waah.  200,  62  Pac.  858.     - 
ini;  on  a  river  cannot  be  made  to  con- 
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and  be  restrained  from  making  an  undue  levy,  although  the  aet8 
charged  against  them  may  be  criminal  in  their  nature,  for  which  thej 
might  have  been  proceeded  against  by  indictment.*' 

366,  Enforcement  of  tax. —  Wherever  tlie  legislature  has  the  right  to 
authorize  special  assessments  to  pay  for  levees,  it  has  the  right  to 
determine  when  and  in  what  mamier  the  assessment  shall  be  paid, — 
whether  presently  upon  completion  of  tlie  work,  or  in  instalments,— 
and  it  likewise  has  a  right  to  authorize  the  issuance  of  bonds  secured 
by  the  assessments,  and  payable  exclusively  out  of  the  proceeds  there- 
of.' A  taxpayer  who  by  negligence  or  fraud  has  failed  within  the 
time  limited  therefor  to  discharge  a  levee  tax  upon  his  land  in  past- 
due  levee  bonds  and  coupons,  forfeits  his  right  to  do  so,  and  cannot 
thereafter  complain  that  he  is  required  to  pay  the  sum  due  in  cash..* 
The  land  may  be  sold  for  nonpayment  of  the  assessment.'  The  state 
is  without  power  to  abate  a  levee  tax,  or  release  land  from  its  pay- 
ment, where  such  taxes  have  been,  by  statute,  made  a  special  fund  and 
trust  for  the  payment  of  debts  which  the  levee  commissioners  are 
authorized  to  contract^^ 

867.  Other  pnblic  improvements. — The  primary  question  of  the  right 
of  the  legislature  to  engage  in  public  improvements  is  to  be  deter- 
mined by  the  provisions  of  the  Constitution.  If  that  instrument  for- 
bids the  engagement  in  internal  improvements,  no  steps  can  be  taken 
for  the  improvement  of  water  ways  for  any  purposa  But  if  the  Con- 
stitution is  silent  on  that  question,  then  the  legislature  may  enter 
upon  such  schemes  itself,  or  delegate  the  authority  to  local  govern- 
mental agencies  to  do  so.  The  duty  to  improve  the  navigation  of  a 
stream  may  be  laid  upon  the  inhabitants  of  a  county  which  will  be 
benefited  by  the  improvement.*    But  the  liability  of  a  municipal  cor- 

^Atty.  Gen.  ex  rel.  [ward  v.  Broicn,  1  sale  is  mnde  will  not  serve  to  defeat  the 

Swannt.  265.  title.     CarlisUi  v.   Yoder,  69  Miss.   384, 

'Morrison  y.  Morey,  146  Mo.  543,  48  12  So.  2.').-). 

8,  W.  620.  *Forsdick  v.  Mississippi  Lovee  Comrs. 

'SlanseU  v.  Ijevee  Bo(9rd,  13  Fed.  846.  76  Miss.  859,  26  So.  637 ;  Woodruff   v. 

*  Possession  of  land  for  three  years  State,  77  Miss.  68,  25  So.  483. 
under  a  sale  for  delinquent  levee  taxes,  ^  A  statute  providing  that  the  tithe- 
after  one  year  from  the  date  of  the  sale,  ables  of  a  certain  county  shall  pay  the 
will   make   perfect   the   title,   notwith-  expense  of  improving  navigation  on  a 
standing  fanure  to  return  the  assess-  public  stream  therein  is  not  repealed  by 
ment  roll  at  the  time  required  by  law,  implication  by  a  later  statute  enacted 
or  exemption  of  the  property  from  sale,  prior  to  making  such  payments,  organ- 
or  defect  of  power  in  the  collector  to  izing  other  counties  from  the  county  be- 
sell,  under  Miss.  Code,  §  539,  declaring  fore  made  liable,  but  not  from  territory 
actual  occupation  for  such  period  a  bar  through  which  the  stream  flows.     Bar- 
to  a  suit  for  a  recovery  of  the  land  be-  rison    County   Justices   ▼.    Holland,    8 
cause  of  any  defect  in  the  sale  or  any  Gratt.  247. 
preceding  step;  and  actual  payment  by  See  also  ante,  §  77. 
the  landowner  of  the  tax  for  which  the 
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poration  will  be  only  what  is  imposed  upon  it  by  the  statute.*  An 
irrigation  canal  is  a  public  improvement  which  may  be  undertaken  by 
the  public  authorities.^  The  improvement  of  a  water  power  for  the 
operation  of  public  mills  is  a  public  improvement  in  which  the  public 
may  engage  if  not  forbidden  by  the  Constitution  to  do  so.*  But  the 
improvement  of  a  water  power  merely  for  the  benefit  of  the  manu- 
facturers of  a  city  is  not  a  public  improvement  which  tlie  state  can 
lid  or  for  which  it  may  exercise  the  power  of  eminent  domain.*  A 
city  whose  power  to  assess  and  collect  taxes  is  limited  by  the  Constitu- 
'tion  to  corporate  purposes  has  no  power  to  issue  its  bonds  for  the  pur- 
pose of  developin^r  and  improving  the  water  jwwer  on  certain  streams 
within  and  near  the  city  limits.  Such  contemplated  improvement  may 
add  wealtii  and  prosperity  to  the  city,  but  it  is  not  a  corporate  purpose, 
but  merely  a  private  enterprise,  for  the  aid  of  which  the  city  has  no 
I)ower  to  assess  and  collect  taxes.®  Power  to  govern  a  city  does  not  im- 
ply power  to  expend  the  public  money  to  make  the  water  in  the  rivers 

The  corporation  of  L<mdon  is  not  lia-  Bay  d  M,  Canal  Co,  142  U.  S.  254,  35  L. 
ble  on  brnds  iasued  by  it  for  the  pay-  ed.  1004,  12  Sup.  Ct.  Rep.  173. 
ment  of  money  borrowed  in  the  improve-  An  act  authorizing  the  issue  of  tlie 
ment  of  the  navigation  of  the  Thames,  bonds  of  a  village  to  aid  in  the  construe- 
where,  by  statute,  the  bonds  were  pay-  tion  of  a  dam  for  the  purpose  of  im- 
able  out  of  tolls  received  by  the  corpora-  proving  a  private  water  power  is  un- 
tion,  and  of  which  tolls  the  corporation  constitutional,  as  providing  for  public 
Were  subsequently  deprived  by  an  act  taxation  for  a  private  purpose;  al- 
of  Parliament  taking  from  it  the  con-  thouj^h  the  piers  of  the  dam  are  to  be 
servancy  of  the  river,  and  vesting  it  in  used  as  the  foundation  of  a  bridge,  and 
a  newly  created  body  of  conservators,  altliough  part  of  the  water  power  is  au- 
to whom  the  tolls  were  thereafter  pay-  thorized  to  be  secured  for  the  fire  de- 
able.  Brown  v.  Londmi,  9  C.  B.  N.  S.  partment.  Coates  v.  Campbell^  37  Minn. 
726,  30  L.  J.  C.  P.  N.  S.  225,  7  Jur.  N.  498,  35  N.  W.  366. 
S.  755,  3  L.  T.  N.  S.  813,  9  Week.  Rep.  Contra,  (hicmsefj  v.  Burlington  Ttcp, 
336.  4  Dill.  372,  Fed.  Cas.  No.  5,855. 

*  A  canal  constructed  for  the  purpose  A  beet  sugar  manufactory  which  does 
of  irrigating  lands  in  the  state  of  Ne-  not  manufacture  for  toll  is  not  a  work 
braska  is  an  internal  improvement,  and  of  internal  improvement,  although  it  is 
bonds  issued  by  a  county  in  that  stat«  run  by  w^ater  power,  so  as  to  be  within 
to  aid  it  are  sent  fortli  for  a  public  pur-  the  meaning  of  a  statute  permitting 
pose,  although  its  waters  are  drawn  municipal  corporations  to  issue  bonds  to 
from  a  river  or  from  other  sources  with-  a»<i  »"  the  construction  of  internal  im- 
out  the  state.  Pprkins  County  v.  Graffs  provements.  Getchell  v.  Benton,  30  Neb. 
62  C   C   A   ^43    114  Fed   441  ^^^'  ^^  ^'  ^'  **^^* 

*  Bonds  iBslied  to  aid  in  the  improve-  '^^^^^"^  ""'  Ottaxca,  114  III.  659,  3  N. 
ment  of  the  water  power  of  a  river  for        .  vj*     ...  .  .     , 

the   purpose   of   operating   public   grist  to  b^^or^ow  UU 

xnills  are  issued  in  aid  of  a  work  of  in-  ^j^jI^TnTto  ^Je  ^"J^^^^ 

tema    improvement      /?totr  v.  C«min^  ^^J  authorize  the  issuance  of  bonds  to 

County    111  US.  363,  28  L.  ed.  467,  4  ^e  donated  to  a  private  corporation,  to 

bup.  Ct.  Kep.  449.  j^  ^^^  j^  the  improvement  of  a  water 

A  state  cannot  appropriate  to  itself  power,    to   secure   the    permanent    and 

the  property  of  individuals  for  the  sole  practical  use  of  said  power  to  the  citv 

purpose  of  creating  a  water  power  to  be  and  its  immediate  vicinity.     Otta%ca  v. 

leased     for     raanufnoturing      purposes.  Carey,  108  U.  S.   110,  27  L.  ed.  669,  2 

Kaukauna    Water   Power  Co.   v.   Oreen  Sup.  Ct.  Rep.  361. 
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available  for  manufacturing  purposes^  Au  act  incorporating  land- 
owners into  a  company  for  the  purpose  of  building  a  fence  between 
two  rivers  above  their  confluence,  thereby  inclosing  a  large  tract  of* 
land  by  the  two  rivci-s  and  the  fence  so  as  to  render  it  unnecessary 
for  each  individual  owner  of  land  embraced  within  such  inclosure 
to  rebuild  his  private  fence,  periodically  washetl  away  by  floods  of 
such  rivers,  and  authorizing  such  company  to  levy  a  tax  for  the  cost 
thereof  upon  all  the  owners  of  land  therein  in  proportion  to  the  num- 
ber of  acres  owned  by  each,  and  to  make  by-laws  and  impose  such  fines 
and  penalties  as  it  may  deem  pi'oper  to  insure  the  success  of  the  ob- 
ject of  the  act,  is  unconstitutional  and  void  as  to  nonconsonting  own- 
ers of  land  within  such  inclosure,  as  not  being  a  public  undertaking 
necessary  to  justify  the  exercise  of  the  taxing  powcr.*^ 

^Ottnira  v.  Carey,  lOS  l'.  S.  110.  27  L.        ^ticuffletou'ti   Fence  Co.  v.  McAllister, 
ed.  609,  2  Sup.  Ct,  Rep.  30 1.  12  Bush,  312. 

Vol.  II.— Watkrs,  86. 


Digitized  by  VjOOQ IC 


CHAPTER  XIV. 

FISHERIES. 
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376.  Fishery  right  of  riparian  owner. 

376.  Prescriptive  rights  against  public. 

377.  Prescriptive  rights  against  individual. 

378.  Effect  of  custom. 

379.  Kinds  of  fishery. 

380.  Regulation  of  fishery;  Crown's  right  to  royal  fish. 

381.  Right  to  regulate  public  fisheries. 

382.  Right  to  regulate  fishery*  on  private  property. 

383.  Close  seasons. 

384.  Manner  of  fishing. 

385.  Destruction  of  illegal  implements. 

386.  Fishways. 

387.  License. 

388.  Pollution  of  stream. 

389.  Specific  regulations. 

390.  Local  application  of  regulations. 

391.  How  should  regulations  be  made? 

392.  Violation  of  regulations. 

393.  Right  to  fish  is  subordinate  to  right  of  navigation 

394.  Exercise  of  fishing  rights. 

394a.  Whale  fisheries. 

395.  Interference  with  another's  exercise  of  public  right. 

396.  Confiict  between  private  rights. 

397.  Interference  with  captured  fish. 

d97a.  Interference  with  private  fishery. 

398.  Right  to  fish  in  lakes. 

399.  Rights  in  mill  ponds. 

400.  Rights  under  flsh-culture  acts. 

401.  Right  of  municipal  corporation. 

402.  l*ublic  right  in  shell  fisheries. 

1866 
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402a.  Regulation  of  abdl  fisliery. 

4(Kiib..  Licenses. 

4(K2c  Natural  beds. 
403.  Rights  of  riparian  owner. 
401.  Rights  acquired  by  planting  and  euHivatioii. 
406.  Prescriptive  rights. 

406.  Remedy  for  interference  with  shell  fishery, 

407.  Extinction  of  fishery  rights. 

406.  Trespass  lies  for  injury  to  a  fishery. 
400.  Other  remedieH. 

410.  Penalties. 

411.  Procedure. 

368.  Public  ri^ht  to  llsh.—  Fish,  being  feres  naJturoB,  are,  while  in 
their  natural  element^  the  property  of  no  one,  unless  they  have  been 
brought  into  an  inclosure  so  that  thiey  are  completely  under  the  power 
of  the  captor,  or  they  can  be  r^arded  as  the  property  of  the  one  who 
owns  the  water.  The  consequence  is  that  they  may  be  captured  and 
taken  by  anyone  who  can  gain  access  to  them,  except  so  far  as  the 
water  is  in  private  ownership.  Following  out  the  contentions  of  Sel- 
den  in  his  attempt  to  establish  the  title  of  the  sea  in  the  British  sov- 
ereign against  the  claims  of  Uie  other  nations,  the  subjects  of  that 
realm  have  conceded  to  their  rulers  the  title  to  the  seas.  Such  own- 
ership was  held  to  include  both  bed  and  water,  and,  consequently, 
whatever  was  in  or  upon  either.  Therefore  the  right  to  reduce  the 
fish  to  possession  resided  in  the  King.  But  this  right  was  one  which 
was  of  little  practical  value  to  him,  and  he  had  neither  the  time  nor 
the  inclination  to  interfere  with  the  taking  by  his  subjects  of  such 
fish  as  they  chose.  This  fact,  together  with  the  a^ressiveness  on  the 
part  of  the  subjects  to  augment  their  own  rights  and  limit  those  of 
the  Crown,  in  the  course  of  time  resulted  in  the  formulation  of  the 
theory  that  the  Crown  held  his  fishery  rights  as  a  sort  of  trustee,  and 
that  the  people  were  the  real  beneficiaries.  Such  was  not  the  original 
idea.  It  finds  no  expression  at  the  time  of  the  decision  of  the  case  of 
the  Royal  Fishery  of  the  Ban7ie.^  There  the  fishery  right  is  treated 
as  a  part  of  the  King^s  private  property,  to  be  dealt  with  for  his  own 
emolument,  at  his  pleasure.  It  is  true  that  in  that  case  the  fishery  was 
in  an  inland  river  and  was  treated  as  a  private  right  of  the  Crown,  but 
there  is  no  hint  in  the  case  that  he  held  any  of  his  fishery  rights  for 
the  benefit  of  his  subjects.  But  the  doctrine  is  firmly  established  that 
the  ultimate  right  resides  in  the  people,  and  that  the  Crown  cannot 
abridge  it.  This  conclusion  has  been  aided  by  the  necessity  of  aaaart- 
ing  the  public  rights  against  the  claims  of  private  owners.    As  Torng 

■DsTiee,  140. 
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as  the  Crown  regarded  the  fisheries  as  his,  he  used  them  for  hi> 
own  advantage  by  making  exclusive  grants  of  them  to  individuals. 
The  King's  ownership  of  the  fisheries  would  seldom  inconvenience 
the  rights  of  his  subjects,  but  a  few  private  grants  might  exclude  the 
people  generally  from  access  to  all  places  where  fishing  might  be  suc- 
cessfully practised.  This  necessitated  a  holding  that  the  King  had  ii" 
title  which  he  could  grant,  and  Magna  Charta  is  referred  to  as  the 
instrument  by  which  he  parted  with  his  title.  There  is  nothing  in 
that  instrument  which  directly  works  that  result.  However,  whether 
tlie  prohibition  is  found  in  Magna  Charta  or  not,  the  general  ruh^ 
now  is  that  in  tidal  waters  all  have  an  equal  right  to  fish,  and  that  thi> 
right  cannot  be  abridged  by  grants  to  individuals.  At  the  prcsein 
time,  therefore,  tlie  public  have  prima  facie  a  common  right  of  fishing 
in  tidal  rivers.^  By  tlie  civil  law  the  right  of  fishery  was  common  in 
ports  and  waters.^  Some  of  the  more  mo<lern  writers  have  insisted 
that  the  right  of  the  Crown  was  never  exclusive, — that  its  right  wa^ 
merely  that  of  proprietary  dominion  as  lord  of  the  soil,  and  that  the 
right  of  fishing  was  always  common.''  The  fact  that  the 
Crown  was  originally  in  the  habit  of  granting  exclusive 
rights  and  of  excluding  all  persons  from  the  cx>mmon  fish- 
ery at  his  pleasure  would  tend  to  show  that  he  at  least  claimed 
the    exclusive    right,    and    that    in    foriiier    times    it  was    conceded 

*Reg.  V.  Stimpson,  32  L.  J.  M.  C.  N.  While  in  a  private  stream  it  puts  the 

S.  208,  4  Best  &  S.  307,  9  Cox  C.  C.  356,  proof   upon  those   that    daim    liheram 

10   Jur.   N.   R.   41 :    16  Vin.   Abr.   title  piscarxamf  "in  case  of  a  river  that  flows 

Piscarv    (B) ;    Johnston   v.   Bloomfield,  and  reflows,  and  is  an  arm  of  the  sea," 

Jr.  Rep.  8  C.  L.  68  J  Woolrych,  Waters,  prima  facie  it  is  common  to  all,  it  being 

p.   76;    Schultes    Aquatic    Rights,     17;  a  good  justification  to  say  that  the  looiu 

Howe  V.  Siotcell,  Alcock  &  N.  348,  358 ;  in  qvo  is  brachium  maris  in  quo  nnus 

Polhemu8  v.  Bateman,  60  N.  J.  L.  163,  quisque  svhjectus  dominua  regis  kahet 

37  Atl.  1015;  Carter  v.  Muroot,  4  Burr,  et  habere  debet  liberam  pisoariam,    Fiiz- 

2164;  Gould  v.  James,  6  Cow.  369:  Rog-  waiter's  Case,  1  Mod.  105. 

ers  V.  JoneSj  1  Wend.  237,  19  Am.  Dec.  All  subjects  have  a  right  to  take  bait 

493;    Rose   v.    Belyea,    12   N.    B.    109;  and  fish  in  any  harbor,  river,  or  public 

Russell  V.  Stocking,  8  Conn.  236;  War-  water  in  Upper  Canada    (not  duly  ^t 

ren  v.  Matheics,  6  Mod.    73;    Com,    v.  apart  by  the  governor  in  council  for  the 

Charlesiown,  1  Pick.  180,  11   Am.  Dec.  natural  or  artificial  propagation  of  fish ) . 

161 ;    Roiml    Fisheries    of    the    Danne,  so  that  in  so  doing  they  trespass  not  on 

Davies,  140 :  Malcolmson  v.  O'Dea,  10  H.  the  Crown  lands  or  beaches,  or,  by  their 

L.  Cas.  593,  9  Jur.  N.  S.  1135,  9  L.  T.  N.  place,  time,  or  mode  of  fishing  contra- 

S.  93,  12  Week.  Rep.  178;  Lay  v.  King,  vene  any  provision  of  the  Canada  fiah- 

5  Day,  72;  Wooley  v.  Campbell,  37  N.  J.  eries  act,  or  regulations  thereunder;  and 

li.  163;  Browne  v.  Kennedy,  5  Harr.  &  this  applies  not  merely  to  individuals. 

J.  203,  9  Am.  Dec.  503;  Preble  v.  Brotvn,  but  equally  to  all   Her  Majesty's  sub- 

47  Me.  284;   Lakeman  v.  Bumham,    7  jects.     Daragh  v.  Dunn,  7  U.  O.  L.  J. 

Gray,  440;   Qough  v.  Bell,  21  N.  J.  :\,  273. 

156-   Collins  v.  Benbury,  25  N.    C.     (3  *Sandars'  JuBtinian,  p.  158. 

Ired.  L.)   277,  38  Am.  Doc.  722:  Biokcl  *  Woolrych,  Waters,  p.  437;  Schultes. 

V.    Polk,  5  Harr.    (Del.)    32.1:    \rurphy  .\quatic  Rights,  15. 
V.  Ryan,  Ir.  Rep.  2  C.  L.  143.  16  Week. 
Rep.  678. 
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to  him.  Where  a  channel  is  cut  through  a  sea  wall  separating  a  body 
of  brackish  water  from  the  sea,  and  the  tide  flows  and  reflows  through 
it^  and  sea  fish  and  ships  pass  through,  the  public  right  of  fishery  in 
such  watei*s  attaches.*  In  Scotland  the  law  is  in  its  original  form  so 
far  as  the  salmon  fisheries  are  concerned,  and  has  not  been  subjected 
to  the  modifying  influence  which  has  prevailed  in  England.^  The 
right  of  fishery  is  public  in  all  tidal  waters,  and  all  other  waters  de 
facto  navigable,  so  long  as  the  title  to  the  bed  remains  in  the  Crown.^ 
The  rights  of  fishery  as  between  subjects  of  different  nations  and  un- 
der the  Federal  Constitution  have  been  discussed  in  a  prior  section.^ 
The  right  formerly  belonged  to  the  Crown,  not  as  a  trustee  for  the 
public,  but  as  a  part  of  its  hereditary  revenue,  and  might  be  granted 
by  it,  and  might  be  feudalized.' 

368a.  Public  right  in  the  United  States. —  The  limitation  upon  the 
rights  of  the  Crown  in  England,  and  upon  its  power  to  grant  private 
rights  of  fishery,  did  not  extend  to  the  people  themselves  as  repre- 
sented in  Parliament^  and  that  body  has  always  had  the  power  to  make 
such  grants.  When  the  American  colonies  acquired  their  independ- 
ence, they  acquired  with  it,  not  only  the  powers  of  the  British  Crown, 
but  also  those  of  Parliament.  In  the  absence  of  a  constitutional  lim- 
itation, these  powers  are  vested  in  the  lawmaking  representatives  of 
the  people  of  the  several  states,  and  there  is  nothing  to  prevent  them 
from  making  private  grants.  In  the  absence  of  such  grants,  howeyer, 
the  right  of  fishing  in  all  waters  the  title  to  which  is  in  the  public 
belongs  to  all   the   people   in   common.^     In  Massachusetts,  by  th^ 

*Nash  ▼.  Neu:ion,  30  N.  B.  610.  of  salmon  fishing  as  proved  that  it  was 

HkHfimeU  V.  Woods  d  Forest  Oomrs,  intended  to  be  comprehended  within  the 

:i  Maoq.  H.  L.  Cas.  410 ;   MeDouall  v.  general  terms  of  the  grant. 

lAird  Advocate,  L.  H.  2  H.  L.  Sc  App.  ^Re  Provincial  Fisheriee,  26  Can.  8.  C. 

Cas.  431;  Lord  Advooate  v.  Lovat^  L.  R.  444;  People  v.  Truckee  Lumber  Co.  116 

.>  App.  Cas.  273.  Cal.  397,  30  L.  R.  A.  681,  58  Am.  St. 

By  that  law  the  Crown  is  oresumed  Rep.   183,  48  Pac.  374;    Robertson    t. 

to  be  entitled  to  all  salmon  fisheries  to  Steadman,  16  N.  B.  621. 

which    the   vassal    cannot   affirmatively  'See  ante,  §§  2a,  18.                              ' 

establish  his  claim.     Jjord   Advocate  y.  *Oammell  v.  Woods  d  Forest  Oomrs 

Lovatf  h,  II.  &  App.  Cas.  273.  3  Macq.  H.  L.  Cas.  419. 

In  Oammell  v.  Woods  d  Forest  Comrs,  ^Legoe    v.    Chicago    Fishing    Co.    24 

3  Macq.  H.  L.  Cas.  419,  the  lord  chan-  Wash.  175,  64  Pac.  141 ;  DeMers  v.  'San- 

nellor,  in  discussing  the   right    of    the  dt/  Spit  Fish  Co,  24  Wash.  582,  64  Pae.* 

Trown  to  salmon  fisheries  on  the  coast  799;  Sterling  v.  Jackson,  69  Mich.  488, 

of  Scotland,  says  that  salmon  fishings  at  13   Am.   St.   Rep.   405,   37   N.   W.*  845^ 

an  early  period  in  the  history  of  Scot-  People   v.    Collison,    85   Mich.    105,   48 

land  were  regarded  as  possessing  a  pecu-  N.  W.  292 ;  Lincoln  v.  Davis,  53  Mich. 

liar  value  over  other  fishings,  and  were  375,  51  Am.  Rep.  116,  19  N.  W.   103; 

distinguishable  from  them  in  a  remark-  Slingerland  v.  International  Contracting 

able  manner.     They  were  only  capable  Co,  43  App.  Div.  215,  60  N.  Y.  Supp.  12 ; 

of  belonging  to  a  subject  by  an  express  Gerhard  v.  Worrell,  20  Wash.  492,  55 

grant  from  the  Crown,  or  by  a  grant  of  Pac.  625;  Coolidge  ▼.  Williams,  4  Mass. 

fishings  generally,  followed  by  such  user  140. 
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colonial  ordinances  the  right  of  fishing  in  tide  waters  and  the  great 
ponds  was  reserved  to  the  public  unless  otherwise  appropriated  by  the 
legislature,  or  by  the  towns  acting  under  its  authority.* 

368b.  In  nontidal  waters.— In  England  the  King^s  tide  to  the  water 
depended  upon  its  tidal  character,  and,  since  the  right  to  the  fish  fol- 
lows the  title  to  the  water,  his  right,  and  therefore  the  right  of  the 
public,  to  the  fish  went  no  farther  than  the  flow  of  the  tide.  The 
right  did  not  depend  upon  the  navigable  character  of  the  water,  nor 
upon  its  actual  navigation,  but  solely  upon  the  tide.  In  all  tidal 
waters,  or  fiumen  regale,  the  fishery  belongs  to  the  King  by  his  prerog- 
ative, but  in  nontidal  streams  the  terre-tenants  of  either  side  have  an 
interest  in  the  fishery  of  common  right^  Therefore  the  public  has 
no  common  right  to  fish  in  the  waters  above  the  tide,  although  it  is  in 
fact  navigable  there.*  It  is  said,  in  Smith  v.  Andrews,^  the  idea  is 
sometimes  entertained  that  the  right  to  pass  along  a  public  navigable 
river  carries  with  it  the  right  to  fish.  But  this  idea  is  not  well 
founded,  for  no  such  right  exists.  As  said  in  the  opinion  of  the  com- 
missioners in  Leconfield  v.  LonsdaleJ^  the  right  of  catching  fish  in  the 
navigable  and  nontidal  part  of  the  river  belongs  exclusively  to  the  ri- 
parian owner,  who  has  the  same  right  precisely  as  to  catching  fish 
there  as  the  riparian  owners  have  in  the  non-navigable  part  of  the 
river.  It  is  thus  clear  that  the  right  to  catch  fish  does  not  depend  in 
;any  way  on  the  right  of  public  passage.  The  public  right  of  naviga- 
tion and  the  public  right  of  fishing  are  entirely  separate  rights.  Or, 
as  said  in  Queen  v.  Robertson^  there  is  no  connection  whatever  be- 

In  Yefwen  v.  BiiUe,  7  Ohio  N.  P.  18,  33  L.  J.  M.  C.  N.  S.  66,  12  Week.  Rep. 

it  is  said  that  the  business  of  fishinff  is  80:  Mmsett  v.  Burchy    36  L.  T.  N.  8. 

itself  a  lawful  one  in  which  anyone  has  486;  Steadman  v.  Robertson,  18  N.  B. 

the  right  to  engage.    The  right  of  public  580 ;   Re  Provincial  FieherieSy  26    Can. 

fishery  in  the  waters  of  the  Great  Lakes  S.  G.  444 ;  Murphy  v,  Ryan,  Jr.  Rep.  2 

is  one  of  the  time-honored,  we  might  say  C.  L.  143,  16  Week.  Rep.  678;  WOlotD 

almost  sacred,  rights  of  the  people.  River  Club  v.  Wade,  100  Wis.  86,  42  L. 

*Com.    V.    Vincent,    108    Mass.    441;  R,  A.  305,  76  N.  W.  273;  MickletkwUt 

Paakard  ▼.  Ryder,  144  Mass.  440,  69  Am.  v.  Vincent,  67  L.  T.  N.  S.  225. 

Rep   101    11  N.  E.  678.  There  is  a  statement  in    Warren    ▼, 

*  Selden,  Mare  Clausum,  lib.  2,  chap.  Matthews,  1  Salk.  357,  6  Mod.  73,  that 

21,  16  Vin.  Abr.  676  (B  a),  (16),  (17) ;  a  subject  has  a  right  to  fish  in  all  navi- 

Royal  Fishery  of  *fc6  ^ann«,  Davies,  149.  gnble  rivers  the  same  as  in  the  sea;  but 

Woolrych,' Waters,  p.  76;   Blount  v.  this  must  be  regarded  as  an  inaccurate 

Layard   [1891]   2   Ch.   681,  note;   Ash-  use    of    the     word    "navigable"    when 

u>orth  V.  Brmcne,  10  Ir.  Ch.  Rep.  421,  7  "tidal"  is  meant. 

Ir.  Jur.  O.  8.  316;  Reeoe  v.  Miller,  L.  ■  [1891]  2  Ch.  693,  66  L.  T.  N.  8.  176. 

R.  8  Q.  B.  Div.  626,  61  L.  J.  M.  C.  N.  S.  •  L.  R,  6  C.  P.  606,  39  L.  J.  C.  P.  N.  8. 

64,  47  J.  P.  37 ;  Pearoe  v.  Sootoher,  L.  306,  23  L,  T.  N.  8.  166,  18  Week.  Rep. 

R.  9  Q.  B.  Piv.  102,  46  L.  T.  N.  8.  342,  1165. 

46  J.  P.  248 ;  Queen  v.  Robertson,  6  Can.  *  6  Can.  S.  C.  62. 

8.  C.  62;  Bmith  v.  Andreu)S  [1891]  2  Ch.  In  Smith  v.  Andrews  [1891]    2    Ch. 

67«,  06  L.  T.  N.  8.  176;  Hudson  v.  Mac-  693,  66    L.  T.  N.  8.  175,    North,  J.,  in 

jBoe,  4  Best  &  8.  586,  9  L.  T.  N.  8.  678,  speaking  of  the  Thames  at  a  point  abov« 
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tween  a  right  of  passage  and  a  right  of  fishing.  A  right  of  passage 
19  an  easement, — that  is,  a  privilege  without  profit,  as  in  a  common 
highway.  A  right  to  catch  fish  is  a  profit  d  prendre,  subject,  no 
doubt,  to  the  free  use  of  the  river  as  a  highway,  and  to  the  private 
right  of  others.  The  right  to  the  fishery  passes  with  a  grant  to  the 
^1/'  A  river  is  not  tidal,  so  as  to  give  a  public  right  of  fishery, 
where  it  is  imaffected  by  ordinary  tides,  although  upon  the  occasion 
of  very  high  tides  the  rising  of  salt  water  in  the  lower  part  of  the  river 
dams  back  the  fresh  water,  and  causes  it,  upon  those  occasions,  to  rise 
and  fall  with  the  flow  and  ebb  of  the  tide.  Grove,  J.,  says,  in  order 
tJiat  the  river  may  be  tidal  at  the  spot  in  question,  it  may  not  be  neces- 
sary that  the  water  should  be  salt,  but  the  spot  must  be  one  where  the 
tide  in  the  ordinary  and  regular  course  of  things  flows  and  reflows. 
There  is  no  case  which  shows  that,  because  at  exceptionally  high  tides 
some  portion  of  the  river  is  dammed  up  and  prevented  from  flowing 
down,  and  so  rises  and  falls  with  the  tide,  that  portion  of  the  river  can 
be  called  tidal.''  Whoever  claims  the  right  to  fish  in  private  waters 
has  the  burden  of  showing  the  foundation  of  such  right*  Property 
rights  to  a  several  fishery  in  non-navigable  nontidal  waters  are  not 
abridged  when  the  waters  are  made  navigable  by  Parliament  by  arti- 
ficial improvements.*-*  Where  a  river  runs  through  a  manor  the  legal 
pre8umption  is  that  the  right  of  fishing  belongs  to  those  owning  land 
on  its  side,  and  extends  to  the  center  of  the  stream.  It  was  argued  in 
/jamb  V.  Newbiggin  *^  that  where  a  private  river  runs  through  a 
manor  the  right  to  fish  along  the  shore  thereof  prima  facie  belongs  ex- 
cdusively  to  the  lord ;  but  the  court  held  that  it  belonged  to  those  own- 
ing the  land  abutting  on  the  river,  and  that,  if  a  lord  claims  a  several 
fishery  therein,  the  burden  is  upon  him  to  prove  it 

The  old  law  of  France  in  regard  to  the  right  of  fishery  in  non-navi- 
^ble  streams  flowing  through  private  lands  is  that  it  does  not  depend 
upon  the  ownership  of  land  adjacent  to  the  stream,  but  may  be  con- 
ferred by  the  sovereign  upon  individuals  from  whom  permission  must 
be  obtained  in  order  to  enjoy  the  right" 

t}i«  action  of  the  tide,  and  holding  that  444:  Queen  v.  Roheriaony  6  Can.  8.  C. 

no  right  of  fishery  existed  there,  said:  52. 

Hie  idea  is  sometimes  entertained  that  ^Rceoe  v.  Miller,  L.  R.  8  Q.  B.  Div. 

the  right  to  pass  along  a  public  naviga-  626,  51  L.  J.  M.  C.  N.  8.  64,  47  J.  P.  37. 

Kle  river  carries  with  it  the  right  to  fish  ^Fitzioalter's  Ca*e,  1  Mod.  105. 

in   it;  but,  so  far  as  regards  nontidal  *Hargreave9  v.  Diddama,  32  L.  T.  N. 

rivers,  this  is  not  so.     Persons  using  a  S.  600,  L.  R.  10  Q.  B.  582,  44  L.  J.  M. 

navigable    highway    no    more    acquire  C.  N.  S.  178,  23  Week.  Rep.  826;  Mua- 

tlierd>7  a  right  to  flsh  there  than  persons  aeti  v.  Burch,  35  L.  T.  N.  8.  486. 

passing  along  a  public  highwav  on  land  '*  1  Car.  &  K.  549. 

««quire  a  right  to  shoot  upon  it.  *^Re  Provincial  Fi^heriea,  26  Can.  8. 

*tU  PrortMOtVi/  Fiaheriea,  26  Can.  8.  C.  C.  444. 
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368c.  In  nontidal  waters  in  United  States. —  The  t^trict  rule  of  the 
common  law  as  to  the  ownersliip  of  land  under  nontidal  water,  and 
therefore  of  the  fishery,  has  not  been  followed  in  all  of  the  states  of 
the  Union.  So  far  as  this  change  was  made  by  the  adoption  of  the 
original  Constitution,  it  was  undoubtedly  proper.  So  far  as  it  was 
done  by  tlie  legislature  without  constitutional  authority,  it  deprived 
the  riparian  owner  of  property  without  due  process  of  law,  or  took 
his  property  for  public  use  without  compensation.  For  a  fishery  ift 
property.*  From  the  earliest  times,  fisheries  were  recognized  as  part 
of  the  estate.^  When  the  courts  have  assumed  the  power  to  change 
the  common  law  with  respect  to  ownership  of  the  water  and  the  right 
to  the  fishery,  they  have  deliberately  deprived  the  riparian  owner  of 
property  to  which  he  was  entitled  under  the  time-honored  maxims  of 
the  conunon  law,  which  have  existed  for  centuries ;  aiid  the  court  can 
hardly  justify  such  a  course,  since  it  has  no  legislative  powers,  and  is 
sworn  to  declare  the  law,  and  not  to  make  it ;  and  when  it  deliberately 
departs  from  the  law  without  any  adequate  excuse,  and  thereby  robs 
private  citizens  of  valuable  rights,  it  has  a  very  imperfect  sense  of  its 
obligations.  Most  of  the  states  have  followed  the  common-law  rul& 
without  question.'  The  private  right  extends  to  fishery  in  a  canaL^ 
In  most  of  the  cases  dealing  with  this  question  the  courts  have  fol- 
lowed the  inaccurate  use  of  the  word  ^'navigable"  as  being  synony- 
mous with  "tidal,"  which  originated  with  chancellor  Kent;  so  that^ 
when  they  state  that  the  right  of  fishery  in  non-navigable  streams  is 
private,  they  intend  to  follow  the  common-law  rule,  and  hold  that  the 
right  is  private  except  in  tide  waters.'  But  such  inaccurate  use  of 
the  word  has  led  to  some  departure  from  the  common  law.  There  is 
no  dispute  that  the  right  of  fishery  is  private  where  the  river  is  not 
navigable  in  fact.**     Massachusetts  at  first  followed  the  common-law 

*Tudor  ▼.  Cambridge  Watertcorks,  1  Even  in  Washington,  which  baa  de- 
Allen,  164;  Queen  ▼.  Robertson,  6  Can.  parted  as  far  from  the  common  law  of 
8.  C.  62.  riparian  rights  as  any  of  the  states,  it 

*  Maitland's  Domesday,  330.  is  said  that,  even  in  a  navigable  or  pub- 

*  Adams  v.  Pease,  2  Conn.  481 ;  People  lie  river,  the  right  of  fishing  remains  in 
T.  Piatt,  17  Johns.  105,  8  Am.  Dec.  382 ;  the  owner  of  the  bank,  the  public  only 
Beach  V.  Morgan,  67  N.  H.  629,  68  Am.  having  an  easement  over  the  stream; 
St.  Rep.  692,  41  Atl.  349;  State  v.  Qlen,  and  the  taking  of  fish  therefrom  would 
62  N.  C.  (7  Jones  L.)  321;  Hooker  v.  be  a  trespass  against  the  riparian  pro- 
OumnUngs,  20  Johns.  90,  11  Am.  Dec.  prietor.  Griffith  v.  Holman,  23  Wash. 
249;  Ingram  v.  Threadgill,  14  N.  G.  (3  347,  64  K  R.  A.  178,  83  Am.  St.  Rep. 
Dev.  L.)  69.  821,  63  Pac.  239. 

Under    the    statutes    and    interstate  *Woolrych,  Waters,  p.  66. 

agreement  with  New  Jersey,  the  fisheries  '  See  ante.  H  23a. 

in  the  Delaware  river  are  exclusive,  and  *Jaokson  v.   Leicis,    Cheves    L.    269 ; 

originally  belonged  to  the  owner  of  the  Waters  v.  [Alley,  4  Pick.  146    16  Am^ 

upund,  but  may  be  leased,  sold,  or  de-  Dec.  383. 
vised  to  a  person  not  owning  the  adjoin- 
ing shore.     Bart  v.  Bill,  1  Whart.  124. 
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rule  to  its  full  extent^  But  this  rule  was  changed  by  statute.  How 
the  change  could  bo  umdo,  and  the  right  to  the  fishery  be  taken  from 
the  owner  and  vestcnl  in  the  public  witliout  compensating  the  owner, 
in  the  face  of  a  constitutional  provision  that  *Svhenever  the  public 
exigencies  require  that  the  property  of  any  individual  should  be  ap- 
propriated to  public  uses,  he  shall  receive  a  reasonable  compensation 
therefor," — is  difficult  to  understand.  It  may  be  that  the  individual 
demanded  no  compensation,  for  the  question  of  his  right  to  it  does 
not  seem  to  have  been  presented  to  the  courts.  However,  by  a  long 
course  of  legislation  in  Massachusetts  the  right  of  fishery,  even  in  pri- 
vate streams,  is  paramount  in  the  public,  to  that  extent  changing  the 
common  law.  But^  as  against  all  others  than  the  public,  the  riparian 
owners  of  fishing  privileges  have  the  rights  which  belong  to  private 
property.*  By  reason  of  the  form  of  the  early  grants  in  Pennsyl- 
vania, it  has  been  held  that  the  title  to  the  beds  of  its  principal  rivers 
did  not  pass  to  the  riparian  owners,  and  that  they,  therefore,  have  no 
exclusive  right  of  fishery  in  the  waters.®  In  South  Carolina  it  was 
held  first  that  the  right  of  fishing  in  a  stream  which  is  navigable  in 
fact  and  actually  used  by  the  public  for  purposes  of  navigation  is 
common  in  equal  degree  to  the  whole  comnumity.^^  But  in  McCuh 
lough  V.  Wall  *  ^  the  court  held  that  the  common-law  rule  giving  the 
common  right  of  fishing  in  waters  in  which  the  tide  ebbs  and  flows 
does  not  apply  to  streams  not  affected  by  the  tide,  but  which  have 
been  rendered  navigable  or  floatable  by  artificial  means, — at  least  to 
that  part  of  a  stream  above  a  falls  which,  in  their  natural  state,  ob- 
struct the  serviceable  use  of  the  river.  In  Wisconsin  the  legislature 
lias  asserted  the  public  right  of  fishery  in  every  floatable  stream,  and 
the  court  has  upheld  the  legislation.  The  court  says  the  public  use 
of  a  stream  navigable  in  fact  for  the  floatage  of  logs  and  small  boats 
includes  the  right  to  fish,  and  such  stream  is  a  public  water  within  the 

nVhite  V.  Whiitier,  2  Dane  Abr.  702 ;  nets  on  and  pass  over  the  upland  to 
Com,  V.  Chapin,  5  Pick.  199,  16  Am.  Dec.  which  the  fishery  was  formerly  appur- 
386;  Waters  ▼.  LiUey,  4  Pick.  145,  16  tenant,  when  such  acts  are  used  with  the 
Am.  Dec  333.  fishery  "as  heretofore  conducted."    Ear- 

•Cole  v.  Easfham,  133  Mass.  65;  Holy-  vcy  v.  VcmdegHft,  1  W.  N.  C.  629. 
oke  Water  Power  Co.    v.    Lyman,    16       "^Boattaright  v.  Bookman,  Rice  L.  447. 
Wall.  600,  21  I*  ed.  133.  "  4  Rich  L.  68,  63  Am.  Dec.  715. 

*Car«off  V.  Blazer,  2  Binn.  475,  4  Am.  And  Wardlaw,  J.,  stated  that  neither 
Dec.  463 ;  Shrunk  y.  Schuylkill  Nav.  Co,  the  common-law  rule  relating  to  the 
14  Serg.  ft  R.  71.  right  of  fishing  in  waters  affected  by  the 

The  grantee  of  a  riparian  owner's  ebb  and  flow  of  the  tide,  nor  the  one  re- 
right  of  fishery  "as  heretofore  conduct'  lating  to  the  title  to  the  land  under  such 
«r'  in  a  public  stream  cannot  recover  waters,  had  been  applied  in  South  Gar- 
damages  from  another  fishing  therein,  oHna  to  streams  not  afi'ected  by  the  tide, 
but  is  entitled  to  damages  for  a  depriva-  although  they  may  be  navigable  or  float- 
tion  of  an  appurtenant  easement  to  draw  able,    llnd. 
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meaning  of  a  statute  asserting  title  to  the  fish  in  such  waters  and  per- 
mitting any  individual  to  take  the  fish,  although  the  title  to  the  bed  of 
the  stream  is  in  the  riparian  owner ;  so  that  one  fishing  from  a  boat 
in  the  stream  is  not  guilty  of  trespassing  upon  such  owner's  rights,'* 
It  is  very  difficult  to  see  on  what  ground  that  decision  can  be  upheld. 
The  court  admitted  that  at  common  law  the  public  rights  of  fishery 
were  limited  to  tide  water,  and  the  Wisconsin  Constitution  adopted 
the  common  law^  so  that  the  riparian  owner  has  a  constitutional  right 
to  exclusive  fishery  in  the  stream  where  it  passes  over  his  property. 
The  Constitution  is  usually  regarded  as  the  paramount  law  in  the 
state,  and  neither  the  legislature  nor  the  court,  nor  both  combined, 
has  power  to  disregard  its  provisions.  It  may  be  that  the  court  re- 
garded the  riparian  right  as  of  too  little  value  to  require  protection. 
So  far  as  the  injury  which  would  be  caused  by  merely  casting  a  hook 
into  the  stream  from  a  boat  is  concerned,  the  injury  is  certainly  insig- 
nificant; but^  if  the  principle  is  once  established  that  the  public  has  a 
right  to  fish,  there  is  nothing  to  prevent  the  use  of  nets  or  engines,  so 
far  as  the  law  permits  their  use,  to  the  total  destruction  of  the  right 
of  the  riparian  owner.  It  may  be  tliat  the  contention  might  be  up- 
held that  the  right  to  fish  in  the  water  from  boats  with  hook  and  line, 
and  to  gather  ice  from  the  water,  were  uses  which  the  public  good  re- 
quired should  be  regarded  as  within  the  public  right  to  use  the  water 
way  for  purposes  of  navigation.  Such  a  contention  would  be  a  de- 
parture from  the  conmion-law  rules,  but  in  analogy  to  the  new  uses  to 
which  highways  on  land  are  continually  being  devoted,  there  is 
ground  for  making  the  contention.  The  public  right  of  fishery  docs 
not  extend  to  streams  which  are  non-navigable  in  thoir  natural 
condition.*' 

369.  Bight  to  grant  exolnsive  fishery  in  tidal  water. —  There  is  no 
doubt  that,  under  Selden's  conception  of  the  rights  of  the  Crown  in 
the  seas  surrounding  the  British  coast,  the  right  of  fishery  was  a  per- 
quisite, to  be  used  or  disposed  of  for  the  benefit  of  the  Crown.  This, 
also,  is  the  idea  found  in  the  case  of  the  Royal  Fishery  of  the  Banned 
The  doctrine  of  the  Crown's  trusteeship  does  not  seem  to  have  been 
advanced  until  after  the  deposition  of  Charles  I.,  and  the  time  and 

"Witloic   Rivvr  Club  ▼.    Wade,     100  right  to  fish  in  all  boatable  and  other 

Wi8.  86,  42  L.  R.  A.  305,  76  N.  W.  273 ;  waters,  not  private  property,  are  waters 

Wrifjht  V.  Mtilvaney,  78  Wis.  89,  9  L.  R.  that  are  of  common  passage  as  highways 

A.  807,  23  Am.  St.  Rep.  303,  46  N.  W.  for  business  or  pleasure,  and  do  not  in- 

1045.  elude  all  waters  that  may  be  boatable 

^^Burrcmghs    v.    Whit  warn,    59    Mich,  in  fact.     'New  England  Trout  d  Salmon 

279,  26  N.  W.  491.  Club  v.  Mather,  68  Vt.  338,  33  L.  R.  A. 

Boatable  waters,  within  the  moaning  560,  .35  Atl.  323. 
of  a  constitutional  provision  giving  the       *  Davies.  149. 
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place  of  its  beguining  do  not  clearly  appear.  Even  as  late  as  Garter 
V,  Murcoi^  the  oourt^  in  speaking  of  the  right  of  fishery,  says  that 
in  navigable  rivers  the  proprietors  of  the  land  on  each  side  have  not 
the  exclusive  right  of  fishery ;  that  navigable  rivers  or  arras  of  the  sea 
belong  to  the  Crown ;  and  that  the  Crown  may  grant  a  several  fishery 
in  a  navigable  river  where  the  sea  flows  and  reflows,  or  in  an  arm  o^ 
the  sea.  In  modem  times  the  limitation  upon  the  power  of  the 
Crown  is  usually  ascribed  to  Magna  Charta,  but  a  reference  to  the 
provisions  of  that  instrument  shows  that  it  contained  no  specific  ref- 
erence to  the  right  of  fishery.  The  clause  mostly  relied  on  for  that 
purpose  is  known  as  chapter  23,  and  is  as  follows:  All  weirs  from 
henceforth  shall  be  utterly  put  down  by  Thames  and  Medway,  and 
through  all  England,  but  only  by  the  seacoasts.  The  law  has  always 
been  that  the  owner  of  a  fishery  on  a  river  could  not  operate  it  so  as  to 
prevent  the  fish  from  passing  up  to  fisheries  higher  on  the  stream. 
The  placing  of  weirs  and  traps  near  the  mouth  of  such  streams  as 
Thames  and  Medway  might  completely  destroy  the  possibility  of  fish 
reaching  the  manors  of  the  barons  living  along  the  stream,  and  be  a 
serious  interference  with  their  rights.  Looking  at  the  words  of  the 
statute,  and  considering  them  in  the  light  of  the  surrounding  circum- 
stances, it  would  seem  that  the  object  of  that  section  was  to  prevent 
the  maintenance,  by  the  King's  license,  of  such  infringements  upon 
the  barons'  rights,  and  not  to  prevent  the  granting  of  exclusive  rights 
of  fishery.  Another  chapter  of  the  charter  which  is  sometimes  re- 
ferred to  as  affecting  the  Crown's  right  to  grant  several  fisheries  is  16, 
which  reads  as  follows :  ^^Ko  river  banks  shall  be  guarded  (placed  in 
defense, — defendantur)  from  henceforth,  but  such  as  were  in  defense 
in  the  time  of  King  Henry,  our  grandfather,  by  the  same  places  and 
the  same  bounds  as  they  were  wont  to  be  in  his  time."  Some  support 
is  given  to  the  oontention  that  that  chapter  limited  the  right  of  the 
C5rown  to  grant  several  fisheries  by  Coke's  commentary  on  it  as  fol- 
lows :  "That  is,  that  no  owner  of  the  banks  of  rivers  shall  so  appro- 
priate or  keep  the  rivers  several  to  him  to  defend  or  barre  others, 
either  to  have  passage  or  fish  there  otherwise  than  they  were  used  in 
the  reign  of  Henry  11."^  There  is  little  reason  to  doubt  that  Lord 
Ooke  entirely  misconceived  the  purpose  of  that  chapter.  He  hinuteU 
states,  on  the  authority  of  the  Mirror,  that  the  statute  is  out  of  use, 
for  "many  rivers  are  now  appropriated  and  placed  in  defense  which 
used  to  be  common  for  fishing  and  use  in  the  time  of  Henry  IL'* 
Lord  Hale's  explanation  of  this  chapter  is  as  follows:     'before  the 


•4  Burr.  2102.  '2  Inst. 
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statute  of  Magna  Charta,  chap.  16,  it  was  frequent  for  the  King  to  put 
as  Avell  fresh  as  salt  rivers  in  defense  for  his  recreation ;  that  is,  to  bar 
tishing  and  fowh'ng  in  a  river  till  the  King  had  taken  his  pleasure  or 
advantage  of  the  writ  de  defensione  ripanw,"^  Lord  Hale  further 
states  that  the  form  of  the  writ  was  changed  so  as  to  require  the 
placing  in  defense  of  such  rivers  only  as  were  in  defense  in  the  time  of 
Henry  II.  He  further  states  that,  as  the  custom  created  great  trouble 
to  the  country  and  little  benefit  or  addition  of  pleasure  to  the  King,  it 
'Tiath  long  been  disused." 

When  it  is  remembered  that  Magna  Charta  was  intended  to  check 
the  encroachment  of  the  Crown  upon  the  rights  of  the  barons,  and 
that,  according  to  Lord  Hale's  interpretation,  chapter  16  was  imme- 
diately put  into  operation  and  given  its  intended  effect,  while,  accord- 
ing to  Lord  Coke's,  it  was  not  in  use,  the  conclusion  is  irresistible 
tliat  Lord  Coke  misapprehended  its  scope,  and  that  it  did  not  affect 
the  granting  of  private  fisheries.  In  all  probability  Magnu  Charta 
was  not  intended  to  deal  with  any  claim  of  power  to  grant  exclusive 
fislieries.  In  fact,  the  strongest  authority  in  support  of  the  CrownV 
right  came  into  existence  several  centuries  after  that  instrument  wa.< 
established.  The  fact  is,  the  courts  are  by  no  means  agreed  as  to  the 
scope  and  effect  of  chapter  23  of  the  cliarter.  In  Rolle  v.  Whyte^'* 
the  court  said,  w^hile,  in  Magna  Charta,  hidelli  or  weirs  generally  are 
mentioned  as  to  be  put  down,  not  only  in  the  Thames  and  Medway. 
but  also  per  totam  Angliam  nisi  per  coeteram  maris,  in  the  key  to 
this  enactment,  to  be  found  in  25  Edw.  III.  St.  4,  chap.  4,  after 
citing  that  the  common  passage  of  ships  and  boats  in  the  great  rivers 
of  England  be  oftentimes  disturbed  by  the  levying  of  weirs,  milk, 
etc,  to  the  great  damage  of  the  people,  it  is  provided  that  "all  such 
weirs,  mills,  stanks,  stakes,  and  kiddles,  which  were  levied  and  set 
up  in  the  time  of  King  Edward,  the  King's  grandfather,  and  after 
till  now  in  such  [iielx]  rivers,  whereby  the  said  ships  and  boats  be 
disturbed,  shall  be  put  out  and  utterly  pulled  down  without  being 
renewed."  Hence,  such  use  is  not  prohibited  in  municipal  corpora- 
tions in  non-navigable  waters.  And  it  is  further  said  that  the  Magna 
Charta  and  the  succeeding  statutes  prohibiting  the  acquisition  of  a 
fishing  weir  in  a  river,  including  the  act  of  12  Edw.  IV.,  relate  t^ 
navigable  rivers  only. 

If  such  conclusion  is  correct,  then  that  chapter  was  leveled,  not  ai 

•De  Jure  Maria,  chap.  ii.  S.  105,  17  L.  T.  N.  S.  560,  16  Week.  Bep. 

•L.  R.  3  Q.  B.  2S6,  37  L.  J.  Q.  B.  N.    593,  8  Beet  &  S.  116. 
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interference  with  fishing  rights,  but  with  those  of  navigation.  In 
Rogers  v.  J  ones  J^  Judge  Woodworlh  said  that,  under  the  authorities, 
the  Crown  may  grant  an  exclusive  fishery  in  tidal  waters,  and  by 
grant  of  Charles  II.  the  Duke  of  York  had  and  could  grant  same  in 
New  York.  The  court  examined  fully  the  contention  as  to  chap- 
ter 16  of  Magna  Charta,  and  concluded  that  it  did  not  aflFect  the 
question.  But  in  Lowndes  v.  Dickerson^  while  choosing  to  decide 
the  case  on  other  grounds,  the  judge  noted  that  the  force  of  Magna 
Charta  upon  royal  grants  of  private  fisheries  as  stated  in  Rogers  v. 
Jones,  supra,  was  against  the  weight  of  authority,  and  that  Judge 
Woodworth  failed  to  distinguish  between  grants  by  the  Crown  alone, 
and  with  concurrence  of  the  legislature.  However,  in  BrooJchaven  v. 
Strong,^  the  court  said  that  Magna  Charta  was  only  intended  to  re- 
strain the  King  from  granting  exclusive  rights  of  fishery  disconnected 
ivith  any  rights  of  soil,  in  disregard  of  the  rights  of  the  owner  of  the 
aoil.  And  following  that  case,  the  court,  in  Robins  v.  Ackerly^  held 
that  the  King  had  the  right  to  grant  soil  under  water,  and  with  it 
exclusive  rights  of  fishery.  It  thus  appears  that  there  is  no  agree- 
ment as  to  what  weight  is  to  be  given  to  Magna  Charta  upon  this 
question,  and  it  is  very  probable  that  the  attempt  has  been  made  to 
compel  the  charter  to  do  a  duty  it  was  never  intended  to  do.  A  more 
logical  explanation  of  the  curtailment  of  the  power  of  the  Crown  is 
made  by  Freeman,^ ^  who  says  that,  at  the  time  of  their  coronation, 
the  English  sovereigns  are  required  to  cede  to  the  people  certain  of 
the  rights  which  were  formerly  part  of  the  regalia. 

Whatever  the  cause,  the  course  of  decision  has  been  that  formerly 
the  Crown  had  a  right  to  make  private  grants  of  fishing  rights,  but 
that  now  he  cannot  do  so.  And  the  present  disability  is  to  some 
extent  given  a  retroactive  effect,  so  that  a  grant  must  be  an  ancient 
one,  to  be  upheld.**  Where  the  provisions  of  Magna  Charta  are  not 
in  force,  the  Crown  may  grant  exclusive  rights  of  fishery  in  tidal 
water.** 

There  is  no  question  that  at  first  the  rule  of  the  civil  law  as 
stated  by  Bracton,*'  that  the  fishery  in  rivers  and  seas  was  public, 
was  disregarded,  and  that  the  Crown  could  grant  a  several  right  of 

*  1  Wend.  237,  19  Am.  Dec.  493.  waters  of  the  kingdom,  ro  as  to  give  him 
^  34  Barb.  586.  an   immediate  and   exclusive    right    of 

*  60  N.  Y.  66.  fishery.    But  it  must  be  regarded  as  sct- 

*  91  N.  Y.  98.  tied  in  England  that  he  cannot.    Martni 
••English  Const.  2d  ed.  p.  139.  v.  Waddell,  16  Pet.  367,  10  L,  ed.  997. 

"  The  question  is  not  free  from  doubt  ^Re  Provincial  Fisheries,  26  Can.  S. 

as  to  the  power  of  the  King,  since  Mag-  C.  444. 

na  Charta,  to  grant  to  a  subject  a  por-  ^  Lib.  2,  chap.  12. 
tion  of  the  soil  covered  by  the  navigable 
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fishery  lu  tidal  water.**  Such  a  grant  may  be  established  by  proof 
of  modem  usage.*'  And  if  the  several  right  was  obtained  when  the 
Crown  had  power  to  grant  it,  it  may  be  granted  at  the  present  time 
like  any  other  species  of  property.*®  But  the  English  courts  have  in 
modem  times  refused  to  recognize  a  right  on  the  part  of  the  Crown 
to  create  several  rights  of  fishery  in  tide  water,  and  usually  refer 
the  time  when  the  Crown  lost  this  right  to  Magna  Charta.*^  In 
Malcolnison  v.  O'Dea}^  it  was  held  that  the  great  charter  left  un- 
touched all  fisheries  which  were  made  several,  to  the  exclusion  of 
the  public,  by  act  of  the  Crown  not  later  than  the  reign  of  Henry  II. ; 
so  that,  where  a  fishery  has  been  long  treated  as  of  right,  distinct  and 
separate  property  to  the  exclusion  of  the  public,  and  there  is  nothing 
to -show  that  its  origin  was  modern,  it  must  have  been  created  before 
l^al  memory. 

S69a.  Crown  grants  in  America.— The  above  discussion  has  an  im- 
portant bearing  upon  certain  Crown  grants  in  this  country  during  the 
colonial  period.  At  the  time  these  grants  were  made  there  seems  to 
be  no  authority  to  deny  the  power  of  the  Crovni  to  grant  fisheries. 
Having  the  power,  the  question  whether  or  not  the  rights  passed  tO' 
his  grantees  is  a  matter  of  construction.  If  the  rights  were  granted, 
and  die  proprietaries  of  the  territory  granted  them  into  private  own- 
ership before  the  Revolution,  there  is  no  reason  why  the  rights  of 

^Royal  Fishery  of  the  Banne.  Da  vies,  The  I^al  origin  and  existence  of  an* 

149 ;  Maloolmson  v.  0*Deay  10  H.  L.  Cas.  ancient  fishery  will  be  presumed   frooi 

593,  9  Jur.  N.  S.  1135,  9  L.  T.  N.  S.  93,  uninterrupted  enjoyment  under  a  grant 

12  Week.  Rep.  178;  Gammell  v.  Woods  from  the  Crown,  which  grant,  although 

d  Forest  Comrs.  3  Maoq.  H.  L.  Cas.  410 ;  since  Magna  Charta,  describes  the  fLm- 

Fitstu>alt€r*s  Case,  3    Keble,    242,    459,  ery  as  having  previously  existed.  Bridges 

566;  (yyeiU  v.  Allen,  9  Ir.  C.  L.  Rep.  v.  Hitthton,  11  L.  T.  N.  S.  65S. 

165:  NeiU  ▼.  Devonshire,  L.  R.  8  App.  In   Little  v.   Wingfield,  11    Ir.  C.  L. 

Cas.  135,  31  Week.  Rep.  622,  Affirming  Rep.  63,  Affirming  8  Ir.  C.  L.  Rep.  279. 

It.  L.  R.  2  C.  L.  169.  it  was  held  that  where  a  several  fishery 

^HyNeill  y.  Allen,  9  Ir.  C.  L.  Rep.  132;  in  a  tidal  river  granted  before  Magna 

}9orthufnberland  v.  Houghton,  39  L.  J.  Charts  had  revested  in  the  Crown,  and 

Exch.  N.  8.  66,  L.  R.  5  Exeh.   127,  22  been   regranted  in   fee    simple    to    one 

L.  T.  N.  8.  491,  18  Week.  Rep.  495.  through   whom   the    plaintiffs    claimed 

^Devonshire  v.  Hodnett,  1  Hudson  &  and  in  whose  chain  ot  title  there  was  a 

B.  322 ;  HeUl  v.  Devonshire,  L.  R.  8  App.  break,  the  possession  of  the  plaintiff  and 

Oas.  135,  31  Week.  Rep.  622,  Affirming  his   privies  for  sixty  or  seventy  years 

Ir.  Ij.  R.  2  C.  L.  169;  S orthumherhuid  was  sufficient  to  raise  a  presumption  of 

V.  Houqhton,  39  L.  J.  Exch.  N.  S.  66,  L.  a  grant  from  the  grantee  of  the  Crown. 

R.  .•>  Exch.  127,  22  L.  T.  N.  S.  491,  18  "^Edqar  v.  English  Fisheries,  23  L.  T. 

Week,  Rep.  495.  N.  S.  732;  Carlisle  v.  Graham,  L.  R.  4 

Where  an  exclusive  fishery  existed  be-  Exch.  361,  38  L.  J.  Exch.  N.  8.  226,  21 

fore  Magna  Charta,  when  it  again  passes  L.  T.  N.  8.   133,  18  Week.    Rep.    318: 

to  the  (>own  it  does  not  become  extinct,  Somerset  v.  Fogtcell,  5  Bam.  k  C.  886. 

but  is  presumed  to  be  ''nominally  yield-  1  T)owl.  &  R.  747 ;  Warren  v.  Matthews, 

cd  up  for  the  purpose  of  regrant:"  and  6  Mod.  73,  1  Salk.  357. 

this  is  not  altered  where  it  was  "sur-  *  10  H.  L.  Cas.  593,  9  Jut.  N.  S,  IIM^ 

rendered.'*     Saltash  v.  Goodman,  L.  R.  9  L.  T.  N.  S.  93,  12  Wedc.  Rep.  178, 
5  C.  P.  Div.  431. 
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such  grantees  should  not  be  upheld.  On  the  other  hand,  as  to  all 
rights  not  granted  by  tlie  King,  or  which  he  reassumed,  or  which  had 
not  reached  the  possession  of  colonists  who  espoused  the  cause  of  the 
revolutionists  before  their  independence  was  secured,  the  Revolution 
crut  them  off,  and  they  passed  into  the  possession  of  the  newly  formed 
states  for  the  common  good.  Without  examining  the  basis  for  the 
xloctrine,  it  has  been  assumed  by  tlie  courts  that  the  Crown  could  not 
grant  private  rights  of  fishery  at  the  time  of  early  grants  to  pro- 
prietors in  this  country'.  So  far  as  those  grants  were  made  by 
Charles  II.  there  is  nothing  to  show  that  he  did  not  possess  tlie  right 
to  make  such  grants,  but  the  court  looked  to  Magna  Charta  as  the 
.Hoiirce  of  his  disability,  and  held  that  he  had  no  such  right ^  In 
Martin  v.  Wixddell?  it  is  said  that  while  there  is  nothing  in  the  char- 
ters to  the  Duke  of  York  of  1H64  and  1674  granting  to  him  lands 
now  included  in  New  Jersey  with  aJl  the  royal  prerogatives  and  in- 
terest therein,  which  appears  to  have  altered  in  any  way  the  common 
rights  of  a  public  fishery  for  floating  or  shell  fish  in  tidal  waters, 
if  there  was,  it  was  included  in  the  surrender  of  all  such  prerogatives 
to  the  (*rown  in  1702.  In  Bennett  v.  Bogys?  it  is  said  that  the  pro- 
prietors of  New  Jersey  aci|U'red  no  right  of  .fishery  in  the  Delaware 
to  the  common  use  of  which  they  could  grant  a  right  to  the  inhabi- 
tants of  New  Jersey;  but  the  right  to  the  entire  bed  of  the  river  re- 
mained in  the  (^rown  till  the  Revolution,  when  it  accrued  to  the  state 
in  its  sovereign  capacity.  The  cases  in  which  these  decisions  were 
made  did  not  ai*ise  until  long  after  the  grants  were  made,  and  after 
the  power  of  the  English  Crown  had  bec^n  curtailed;  and  the  law  ex- 
isting at  the  time  the  cas<\s  were  brought  was  applied  to  a  state  of 
facts  which  arose  huudreds  of  years  before,  when  the  law  was  differ- 
ent, but  resulted  in  some  cases  in  unjustly  taking  away  private  rights 
which  had  been  acquired  in  good  faith,  and  which  should  have  been 
[protected  rather  than  wrested  from  their  possessors. 

370.  Bight  of  legislature  to  grant  exclusive  rights  in  tide  water. — 
When  the  American  colonies  separated  from  the  mother  country 
and  acquired  their  freedom,  tJiey  acquired  all  the  powers,  not  only 
of  the  Crown,  but  of  Parliament  also,  and,  unless  restricted  by  the 

'Arnold  v.  Mundy,  6  N.  J.  L.  4,  10  Am.  George  Carteret  and  Lord  Berkley,  the 

Uec.  356:  Qaugh  v.  Bell,  21  N.  J.  L.  150;  proprietors  of  New  Jersey  took  no  such 

ijoumdes  v.   Dickerson,  34    Barb.    5S6;  title  in  the  soil  of  navigable  waters  be- 

Tinicum   Fishing  Co.  v.  Carter,  61   Pa.  low  low-water  mark  as  to  enable  tliem 

2!.  100  Am.  Dec.  597:  Moulton  v.  Lib-  to  arrant  a  several  fishery.     Arnold    v. 

bey,  rr?  Me.  472,  59  Am.  Dec.  57.  Mundy,  6  N.  J.  I/.  1,  10  Am.  Dec.  356. 

So  that,  under  ^ants  from  the  King  "  16  Pet.  367,  369,  10  L.  ed.  997,  998. 

to  the  Duke  of   York,    thence    to    Sir  *  Baldw.  60.  Fed.  Cas.  No.  1,319. 
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Constitutions,  this  power  resides  in  the  l^slatures.  Parliament,  in 
England,  always  had  the  right  to  grant  exclusive  fishery  rights  in 
tide  waters.^  And  that  power  rests  in  the  legislatures,  except  where 
it  is  withdrawn  from  them  by  the  Constitutions.^  And  when  grants 
to  private  individuals  have  been  made,  they  are  valid  and  will  be  up- 
held ;  so  that  there  may  be  a  several  fishery  in  a  tidal  water.'  And 
the  legislatures  have  frequently  recognized  a  several  right  of  fisherv 
in  such  waters.*  The  grant  may  be  made  directly  by  the  legislature, 
or  through  a  committee  or  subordinate  body  which  it  may  appoint  to 
make  the  grant*  The  only  thing  which  can  interfere  with  the  right 
of  the  legislature  to  make  such  grant  is  the  right  of  the  riparian 
owner.®  The  right  being  a  subject  of  grant  may  be  acquired  by  pre- 
scription.'^  This  right  on  the  part  of  the  legislature  to  make  exclu- 
sive grants  has  sometimes  been  questioned  without  causa  In  Arnold 
V.  Mundy^  it  is  said  that  at  the  Revolution  the  commonwealth  became 
the  depository  of  all  the  royal  and  parliamentary  rights  over  fisheries 
in  tidal  waters,  and,  while  it  can  make  regulations  for,  and  grant, 
private  privileges  therein  to  secure  their  improvement,  it  cannot  con 

^Oueen  v.  Bjoherison,  6  Can.  S.  C.  52.  ery  in  the  Delaware  river  is  not  secured 

*Com.  v.  Weatherheadt  110  Mass.  175;  to   the   inhabitants   of  New  Jersey  by 

Rmre  v.  Smithy  4S  Conn.  444;  Chalker  either  the  state  or  Federal  Constitution. 

V.  Dickinson,  1  Conn.  382.  6  Am.  Dec.  Bennett  ▼.  Bogga,  Baldw.  dO,  Fed.  Cas. 

250:   Martin  v.  Waddell,  16    Pet.    367,  No.  1,319. 

369,   10  L.  ed.  997,  998;   Den  ex  dem.  'Ftfi5<7eraW  v.  Faunce,  46  N.  J.  L.  596 : 

Russiell  v.  Jersey  Co.  15  How.  432,  14  L.  Den  ea*  dem,  Bispham  v.  RioCt  Cited  in 

ed.  760;  Woolcy  v.  Camphell,  37  N.  J.  Oough  v.  Bell,  22  N.  J.  L.  463. 

L.  163;   Carter  v.  Tinicum  Fishing  Co.  A  flat  within  a  river,  cove,  or  harbor 

77  Pn.  310;  Shreeves  v.  Liveson,  2  N.  J.  is  a  place  covered  with  water  too  shal 

L.  247 ;  Munson  v.  Baldicin,  7  Conn.  168;  low  for  navigation  with  vessels  ordina 

Walker  v.  Sione,  17  Wash.  578,  50  Pac.  rily  uoed  for  ooinniercial  purposes  within 

488 :    Halleck  v.   Davis,  22  Wash.   393,  the  meaning  of  a  statute  securing  to  an; 

60  Pac.  1116;  Com.  v.  Hilton,  174  Mass.  persons  who  shall  first  make  a  weir  lor 

29,  45  L.  R.  A.  475,  54  N.  E.  362.  catching  fish  in  any  flat  within  a  river. 

Public   fisheries   may   be   leased    and  cove,  or  harbor  the  uninterrupted  enjov 

disposed   of   by  the   legislature   in   any  ment  of  it.     Stannard  v.  Hubbard,  M 

manner  so   that   it  does    not  interfere  Conn.  370. 

with  or  impair  the  public  right  of  nav-  *Atty.  Gen.  v.  Delaware  d  B.  B.  R.  Co. 

igation,  or  the   power  of    the    general  27  N.  J.  Eq.  1. 

government  to  regulate  commerce    and  ^Rotoe  v.  &fnith,  48  Conn.  444. 

navigation  in  bays  and  harbors.     Gough  But  a  statute  giving  coimty  supervis- 

V.  Bell,  21  N.  J.L.  156.  ors  power  to  legislate  for  the  protectior 

The  California  act  of  1859  gave  the  and   preservation  of  fish    within    their 

owner  of  land  fronting  on  Eel  river  the  counties  does  not  give  them   power  to 

right  of  exclusive  fishing  privileges,  and  confer  exclusive  rights  of  fishing  in  tide 

the  court  held  that  although  the  streams  waters.    Hallock  v.  Dominy,  7  Hun.  52, 

and  shores  to  high-water  mark  were  in  Reversed  upon  other  grounds  in  69  N.  Y. 

the  public  the  legislature  might  grant  238. 

qualified  rights  therein  to  individuals  so  ^People  v.  Thompson,  30  Hun.  457. 

far  "s  they  are  not  inconsistent  with  the  ^Brookh4Xven  v.  Strong,  60  N.  Y.  56: 

principal    use.     Heckman    v.  Bwett,  99  Cohh  v.  Davenport^  32  N.  J.    L.    .369: 

Cal.  309.  33  Pac.  1099.  Proctor  v.  Wells,  103  Mass,  216. 

A  common-law  right  to  a  common  fish-  ■  6  N.  J.  L.  4,  10  Am.  Dec  350. 
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fi»triillv,  by  direct  and  absolute  grant,  devest  all  citizens  of  their  com- 
mon right  And  in  Slingerland  v.  International  CorUracting  60.^ 
it  is  said  that  to  grant  to  one  person  the  exclusive  right  of  fishing  in 
anv  part  of  the  Hudson  river  would  unconstitutionally  deprive,  with- 
out due  process  of  law,  every  other  person  of  his  privilege  of  fishing 
tliiTC.  How  that  result  can  be  reached  by  any  process  of  reasoning 
L«^  difficult  to  undei-stand.  Individuals  have  no  constitutional  rights 
of  that  kind  as  part  of  the  general  public.  Public  rights  are  subject 
at  all  times  to  the  control  of  the  legislature.  In  Canada,  the  Do- 
miuion  Parliament  has  no  jurisdiction  to  enact  laws  conferring  on 
If-^^ees  or  lie-^nseos  of  the  Dominion  a  right  of  fishing  in  any  waters, 
navigable  or  non-navigable,  the  beds  and  banks  of  which  are  assigned 
to  the  provinces  by  statute.  Nor  to  interfere  >^ath  the  right  of  the 
owners  of  beds  of  non-navigable  waters  to  fish  therein,  by  authorizing 
the  giving  of  leases  or  lioenaes  for  the  right  of  fishing  in  such  waters. 
Neither  the  provinces,  except  Quebec,  nor  the  Dominion,  can,  with- 
mit  legislative  authority,  grant  exclusive  rights  of  fishing  in  tidal 
waters,  except  in  tidal  waters  within  the  limits  and  jurisdiction  of 
tb»  provinces  respectively.^^  If  the  state  has  reserved  to  itself  the 
fi-iien-  in  nontidal  rivers,  it  may  grant  a  right  of  fishery  in  them  to 
th<  exclusion  of  the  riparian  owner.*  ^ 

371,  Kihery  is  real  property. —  In  order  to  determine  the  method 
bv  which  a  fishery  is  to  be  granted,  it  is  necessary  to  determine  its 
cliaracteristics  and  the  class  to  which  it  belongs.  So  far  as  its  classi- 
fication is  concerned  it  is  real,  and  not  personal,  property,  for,  as 
iaid  in  the  case  of  the  Rayal  Fishery  of  the  Baiine,^  it  lieth  in  grant 
and  tenure;  by  a  grant  of  it  the  soil  passeth;  monstravcrunt  and 
tssize  lie  of  it ;  it  is  demandable  by  prjccipe ;  and  it  is  freehold  in 
ifcself.  A  fishery  may  be  defined  as  a  right  to  employ  within  a  par- 
ticular stretch  of  water  lawful  means  for  the  taking  of  tlie  fish  which 
may  be  found  there.  It  is  to  be  distinguished  from  a  fishing  place 
or  the  right  to  use  a  particular  shore  or  beach  as  a  basis  for  carrying 
<m  the  business.  The  latter  is  always  vested  in  the  shore  owner,  and 
U  entirely  distinct  from  the  right  to  take  fish  from  the  water.*     A 

•43  App.  TMv.  215,  60  N.  Y.  Siipp.  12.  out  at  pleasure.     Grcyca'a  Com,  Owen, 

*'IU  PrvtincUU  Fisheries,  26  Can.  S.  20. 

C^4.  »A  "place  of  fishing"  in  tidal  waters 

|*^nf  V.  Hunter,  16  Me.  9.  is  that  part  of  the  shore  used  for  em- 

*  Davitt,  149.  ploying  seines  and  nets,  or  other  engines, 

80,  upon  th«  death  of  a  person  placing  and  for  bringing  the  fish  to  land,  and 

"*•»  in  a  pond,  they  pass  to  his  heirs ;  not  any  part  of  the  tide  waters  in  which 

ytli^rwiie  where  they  have  beeen  placed  they  are  swimming ;  so  that  a  grant  of 

ID  a  tnmk  or  narrow  place  to  be  taken  a  fishing  place  in  such  waten  will  not 

Vol.  n.— Watebs,  87, 
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person  fishing  by  claim  of  common  right  can  be,  in  no  sense,  the 
owner  of  a  fishery.^  A  fishery,  so  far  as  it  is  exercised  upon  another's 
soil,  is  a  profit  d  prendre^  tlierefore  it  cannot  be  claimed  by  way  of 
easement*  The  questions  then  arise:  Is  it  inclusive  or  subordinate? 
Does  a  grant  of  fishery  carry  the  other  necessary  elements,  or  is  a 
grant  of  water  or  soil  requisite  to  pass  a  fishery  ?  In  answer  to  this 
it  may  be  said  that,  in  the  first  instance,  the  fishery  is  a  part  of  the 
soil,  and  not  an  entity  having  an  independent  existence.  As  said 
by  Woolrych:*  When  the  soil  over  which  the  water  runs,  and  the 
water  itself,  belong  to  the  same  person,  the  owner  cannot  be  correctly 
said  to  have  a  right  of  fishery,  because  tlie  land  and  its  profits  are 
so  opBipletely  identified  as  his  inheritance  that  they  cannot  be  sepa- 
rated. . 

Therefore,  the  fishery  is  included  in  land  and  water ;  and  since,  ia 
the  absence  of  express  reservation,  land  includes  water,  a  grant  of 
land  will  include  both  water  and  fishery.®  So  completely  is  the  fish- 
ery identified  with  the  soil  that,  if  the  river  changes  its  course  so  as 
to  flow  upon  the  land  of  a  stranger,  a  right  of  fishery  in  the  river  is 
lost^     There  is  an  exception  to  the  rule  that  the  fishery  follows  the 


devest  the  public  of  its  right  to  take  fish 
in  those  waters  unless  such  intention  is 
clearly  expressed.  Ooolidgc  v.  WillUtma, 
4  Ma^s.  140. 

The  definition  of  a  pool  or  fishing 
place,  in  $  3  of  the  act  of  180S,  relating 
to  the  Delaware  river,  to  be  from  the 
place  where  seines  or  nctn  are  usually 
or  may  hereafter  b<^  thrown  into  the 
water  to  the  place  where  tlioy  are  taken 
oQt,  applies  only  to  a  place  on  the  shore 
to  which  a  fishery  in  annexed,  and  docs 
not  refer  to  a  claim  of  fishery  by  com- 
mon right  on  such  river.  Bennett  v. 
Bofig8,  Baldw.  60,  Fed.  (^ns.  Xo.  1,319. 

The  "fisheries"  of  a  proprietor  of  land 
bounded  by  a  navigable  stream  as  re- 
ferred to  in  statutes  comprise  the  ex- 
clusive privilege  of  drawing  his  noines 
on  the  shore.  Shrunk  v.  Schuylkill  Nav. 
Co,  14  Serg.  &  R.  71;  Carson  v.  Blazer, 
2  Binn.  475,  4  Am.  Dec.  463. 

But  in  Pa'Ther  v.  Thomson,  21  Or.  523, 
28  Pac.  502,  it  is  said  that  the  term 
"fishing  grounds"  has  never  been  held 
applicable  to  the  bank  of  a  tide  stream 
or  slough,  or  the  beach  of  the  ocean. 

*Bcnnett  v.  Boggs,  Baldw.  60,  Fed. 
Case  No.  1,310. 

^Albright  V.  Cortright,  64  N.  J.  L, 
3.30,  48  *L.  R.  A.  610.  81  Am.  St.  Rep. 
r»04.  45  Atl.  634 :  Cobb  v.  Davenport,  33 
N.  .1.  \.  223.  07  Ain.  Dec.  718. 


•Waters,  p.  110. 

•Queen  v.  Robertson,  6  Can.  S.  C.  62 ; 
Re  Provincial  Fisheries,  26  Can.  8.  C. 
444;  Clarke  v.  Mercer,  I  Fost.  &  F.  492; 
Cobb  V.  Davenport,  32  N.  J.  L.  369 ;  Jf o- 
Farlin  v.  Essex  Co.  10  Cush.  309. 

The  right  of  a  riparian  owner  to  fish 
in  the  water  of  a  private  river  is  not  a 
riparian  right  in  the  nature  of  an  case- 
ment, but  is  strictly  a  right  of  prop- 
erty. Qu-ccn  V.  Robertson,  6  Can.  S.  C. 
52.' 

But  a  royal  fishery  is  a  fishery  in 
gross,  and  will  not  pass  as  an  appur- 
tenance to  the  adjoining  lands  by  gen- 
era! words.  Royal  Fislicry  of  the  Banne, 
Davies,  149. 

'O'MeiU  V.  aVKrlaine,  TO  Ir.  Ch.  Rep. 
280. 

In  Carlisle  v.  Ornham,  L.  R.  4  Exch. 
.301,  38  L.  J.  Exch.  N.  S.  226,  21  L.  T. 
N.  S.  333,  18  Week.  Rep.  318,  it  is  said 
that  the  locus  of  a  subject's  several  fish- 
ery in  a  tidal  river  does  not  change  with 
that  of  the  river  which  has  permanently 
receded  from  a  portion  of  its  course  and 
flows  into  and  through  another  course, 
where  the  soil  and  the  land  on  both  sides 
of  the  new  chiinnel  thus  formed  belong 
to  another  subject ;  since  the  Crown 
could  not  have  granted  a  sevpral  fishery 
in  the  now  channol.  not  havinjj  Mtlo  tc 
the   j^oil   thereof,  no   fishorv   c»oiild    have 
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soil,  in  case  the  soil  lies  under  water  in  which  the  public  has  a  riglit 
of  fishery.  In  such  cases,  in  order  to  pass  the  exclusive  right  of 
fishery  it  must  be  mentioned  in  the  grant;  and  a  mere  grant  of  the 
soil,  without  more,  will  give  no  right  to  exclude  the  public  from  the 
enjoyment  of  its  common  right**  And  this  exception  includes  the 
taking  of  shell  fish  from  the  soil  below  high-water  mark.®  While  the 
fishery  is  primarily  a  part  of  the  soil  and  will  pass  with  it,  both  water 
and  fishery  may  be  separated  from  the  soil  so  as  to  become  a  fishery 
in  gross,  and  the  subject  of  independent  conveyance  the  same  as  other 
classes  of  property.^'*     This  rule  is  as  ancient  as  the  Year  Books, 


be4»n  created  in  the  loous  in  quo,  since, 
liefore  Magna  Charta  it  was  dry  land. 

Bra Di well,  B.,  said  that  a  several  fish- 
erj/must  be  *U!apabIe.of  ascertainment;" 
it  must  have  been  granted  or  acquired 
by  mtA/cB  and  bounds,  or  as  extending 
from  one  definite  point  to  another,  and 
cannot  be  changea  therefrom  with  the 
course  of  the  river  onto  another's  lands. 
Ibid, 

But  where  the  channel  of  a  tidal  river 
r Tinning  through  an  estuary  and  being 
vinible  when  the  tide  is  out,  but  entirely 
covered  when  the  tide  iA  in,  changes  its 
course,  though  still  ilowing  through  the 
estuary,  by  leaving  the  old  channel  near- 
ly dry  so  that  salmon  can  pass  up  the 
new  channel,  a  several  right  of  fishery 
therein,  enjoyed  by  two  persons  each  to 
the  middle  of  the  old  channel,  passes  to 
the  new  channel,  and  each  is  entitled  to 
the  same  right  of  fishery  therein  as  he 
bad  in  the  old  one.  Miller  ▼.  Little,  Ir. 
L.  R.  4  C.  L.  302,  Affirming  Ir.  L.  R.  2 
C.  lu  304. 

And  where  the  river  has  changed  its 
channel  gradually,  Carlisle  v.  Oraham 
does  not  apply;  and  the  riparian  pro- 
prietor on  such  a  stream,  who  has  an 
appurtenant  right  of  fishery  therein, 
cither  from  ownership  of  the  bed  or 
cythcrwise,  is  not  deprived  thereof  by  the 
nhifting  of  the  stream,  his  boundaries 
being  tpffo  facto  shifted  under  the  law 
of  accretions.  Foster  v.  Wright,  L,  R. 
4  C.  P.  Div.  438,  49  Tx  J.  C.  P.  N.  S. 
97,  44  J.  P.  7. 

8o  that  where  the  lord  of  a  manor, 
having  by  grant  a  sev'eral  fishery  in  a 
nontidftl  stream  running  through  the 
manor,  enfranchised  ftonio  of  his  land 
which  was  somewhat  distant  from  the 
river,  the  owner  of  the  enfranchised 
land  does  not  gain  a  right  of  fii>hery  in 
the  river  by  iU  subsequently  encroaching 
upon  his  Innd  till  part  of  it  forni*«  a  j>or- 
tioD  of  tb»  bed  of  the  stream,  but  the 


exclusive  right  of  fishery  over  the  entire 
bed  of  the  river  remains  in  the  lord  of 
the  manor,  notwithstanding  its  gradual 
encroachment  onto  the  enfrandiiaed 
land.  Ibid,  The  court  said  that  it  wfl& 
immaterial  whether  the  plaintiff's  right 
pf  fisliery  existed  as  an  incident  to  his 
ownership  of  the  soil  or  was  independent 
of  it,  being  a  mere  exclusive  right  to 
fish  in  the  river ;  as,  if  it  depends  on  his 
ownership  of  the  soil,  the  encroaehment 
inures  to  him  as  the  owner  of  the  soil; 
if  it  is  a  mere  right  of  fishery,  it  extends 
over  the  entire  river,  even  though  it 
continues  gradually  to  change  its  course. 
Lord  Coleridge,  Ch.  J.,  in  concurring, 
doubted  whether  the  soil  of  the  river 
belonged  to  the  lord  of  the  manor, 
though,  if  it  did,  the  encroachment 
would  inure  to  his  benefit ;  but  held  that, 
even  though  the  lord  of  the  manor  had 
a  mere  ri^t  of  fishery,  the  fishery  would 
follow  the  slow  and  gradual  flow  of  the 
river  in  its  encroachment  upon  adjoining 
land. 

*Rogers  v.  Jones,  1  Wend.  237,  19  Am. 
Dec.  493;  HaH,  Sea  Shores,  64,  194; 
Gage  v.  Bates,  7  U.  C.  C.  P.  116;  Coo- 
lidge  v.  Williams,  4  Mass.  140 ;  Brink  v. 
Richtmyer,  14  Johns.  255;  Polhetnus  v. 
Bateman,  60  N.  J.  L.  163,  37  Atl.  1015; 
Hammofid  v.  Inloes,  4  Md.  13S. 

The  public  has  the  right  to  take  fish 
below  high -water  mark,  although  the  soil 
belongs  to  a  private  individual  as  within 
the  original  lines  of  his  land  called  for 
in  his  patent,  but  now  below  high- water 
mark  hy  reason  of  the  gradual  encroach- 
ments of  the  sea.  Bickel  v.  Polk,  5 
Harr.    (Del.)    325. 

''  Sw  post,  §  403. 

'nVoolrych,  Waters,  p.  112;  Schultes, 
Aquatic  Rights,  85;  Marshall  v.  UUrft. 
trafrr  fit  earn  Nav,  Co,  3  Best  &  S,  732, 
:12  L.  J.  Q.  B.  N.  S.  139,  9  Jur.  N.  S. 
!>«8,  8  T..  T.  N.  8.  416,  11  Week.  Rep. 
489:    Mafth4:ics  v.   Treat,  76  Me.   694; 
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where  it  is  held  that  one  may  have  a  several  fishery  in  another'a 
land.**  The  water  includes  the  fishery,  so  tliat  a  grant  of  a  parcel 
of  water  will  include  the  right  of  fishery  in  it.*^  North  Carolina 
has  not  adhered  to  the  rule  that  a  fishery  may  be  separated  from  the 
soil,  and  has  held  that  there  can  be  no  several  fishery  in  a  navigable 
stream,  as  such  a  right  is  an  incident  of  the  ownersliip  of  the  soil,  a 
lociLS  which  cannot  be  granted  in  that  state.  *^  But  that  doctrine  wan 
not  extended  to  land  owned  by  private  indiWduals,  for  grants  by  them 
of  the  fishery  right  wei-e  recognized.**. 

872.  Public  grants  of  fishery. —  Having  seen  from  the  preceding 
section  that  a  fishery  is  real  estate,  and  that  it  is  properly  a  part  of 
the  soil  over  which  it  exists,  and  will  pass  by  a  grant  of  the  soil  or  of 
the  water,  the  questions  as  to  the  manner  in  which  the  grant  shall 
be  made,  and  the  principles  of  construction  which  shall  be  applied 
to  it,  are  comparatively  easy.  Being  real  estate,  it  must  be  conveyed 
by  the  formalities  necessary  to  pass  that  class  of  property.  A  grant 
of  an  exclusive  right  of  fishery  in  a  public  water  is  in  derogation  of 
common  right,  and  must  be  expressly  mentioned  to  vest  in  the  grantee. 
No  such  right  will  pass  by  implication.*     And  the  fixing  of  the 

Tinicum  Fishing  Co.  v.  Carter,  61  Pa.  Saltash  v.  Goodman,  L.  R.  6  0.  P.  Div. 

21,  100  Am.  Dec.  597 ;  Warrand  v.  Mack^  431. 

inloah,  L.  R.  15  App.  Cas.  52;  Johnston  The  ^atit  of  a   well-defined  pool  or 

▼.  Bloomfi^ld,  Ir.  Rep.  8  C.  L.  68;  Neill  pond  by   the    absolute    owner    thereof, 

▼.  Deronshirey  L.  R.  8  App.  Cas.  135,  31  without  reaen'ation,  gives  to  the  grantee 

Week.  Rep.  622,  Affirming  Ir.  L.  R.  2  C.  the  exclusive  right  to  the  fishery;  but 

L.  169 ;  Bcckm<in   v.    Kreamer,    43    111.  a  grant,  not  only  of  the  pond,  but  of  all 

447,  92  Am.  Dec.  146.  adjoining  lands,  gives  title,  not  only  to 

In  the  River  Severn  the  soil  belongs  the  water  in  the  pond,  but  to  the  land 

to  the  lords  on  either  side,  and  a  special  which  it    covered.     Gihbs   ▼.  Bweei,  20 

flort  of  fishing  belongs  to  them,  while  the  Pa.  Super.  Ct.  275. 

common  sort  of  fishing   is  common  to  Collins  v.  Benbury,  25  N.  C.  (3  Ired. 

all.    The  soil  of  the  River  Thames  is  in  L.)   277,    38  Am.    Dec.    722;  Collins   v. 

the  King,  and  it  is  common  to  all  fish-  Benbury,  27  N.  C.  (5  Ired.  L.)   118,  43 

ermen;  and  therefore  there  is  no  contra-  Am.  Dec.  155;  Fagan  v.  Armistead,  33 

diction  between  the  soil    being    in    one  N.  C.   (11  Ired.  L.)   433;  Den  ex  dem. 

and  the  river  being  common  to  all  fish-  Gilliam  v.  Bird,  30  N.  C.   (8  Ired.  L.) 

ers.    Fitsnralters  Case,  1  Mod.  105.  280,  284,  49  Am.  Dec.  379. 

The  fact  that  the  real  writs  were  held  ^^Collitis  v.  Benbury,  25  N.  C.  (3  Ired. 

to  lie  for  the  recovery  of  a  fishery  is  not  L.)  277,  38  Am.  Dec.  722. 

conclusive  that  a  several   fishery  must  ^JjO^cndes  v.  Dickcrson,  34  Barb.  586. 

also  be  united  with  the  soil,  since  such  A  royal  grant  of  territory  adjoining  a 

might  have  been  the  case  in  the  particu-  river,  and  all  fisheries  within  thia  terri- 

lar  instance,  while  in  other  cases  quod  tory  except  three  parts  of  a  fishery  in 

permittat,   which    is    not   a    real   writ,  a  tidal  river,  will  not  pass  the  fourth 

should  be  used.     Woolrych  Waters,  p.  part  for  the  King's  grant  passes  noth- 

118.  ing  by  implication.     Royal  Fishery  of 

"7  Hen.  VII.  13,  pi.  3.  the  Bannc,  Davies,  149. 

There  may  be  free  fishery  in  another's  So,  a  grant  of  "white  fishings"  in  cer- 

land.    18  Edw.  TV.  4,  pi.  24.  tain  waters  excludes  all  others,  such  as 

^Royal  Fishery  of  the  Banne,  Davies,  salmon.     Gammell  v.   Woods  d  Forest 

140,  Co.  Litt.  4  b;  Turner  v.  Hebron,  61  Comrs,  3  Mn^q.  H.  L,  Gas.  419. 

Conn.  175,  14  L.  R.  A.  386,  22  Atl.  951;  The  King  had  the  right  to  royal  fish 
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limits  of  the  exclusive  right  will  prevent  their  extension  by  implica- 
tion or  prescription.*  A  grant  from  the  Crown  of  a  fishery  passes  a 
several  fishery,  although  the  word  "several"  is  not  used,  where  the 
grant  also  includes  weirs,  as  the  grant  of  weirs  passes  title  to  the  soil, 
and  thereby  creates  a  several  fishery.^  But  in  the  absence  of  any- 
thing to  indicate  an  intention  to  make  the  fishery  exclusive,  a"  mere 
right  of  fishery  in  public  water  conferred  by  the  sovereign  will  not  be 
regarded  as  exclusive,  altliough  the  title  to  the  soil  is  also  in  the 
grantee.*  A  special  act  of  the  legislature  conferring  upon  a  particu- 
lar person,  his  heirs  and  assigns,  a  certain  right  of  fishing  below  low- 
water  mark  is  not  repealed  by  a  subsequent  general  enactment  which 
does  not  do  so  in  terms,  or  by  inconsistency  or  repugnancy.'  A  grant 
of  land  witli  the  fishings  pertaining  thereto  prima  facie  means  the 
fishings  ex  adverso  of  them,  ad  medium  filum  aquoB.^  Because  the 
words  of  a  grant  are  suflicient  to  pass  the  fishery  in  the  whole  river 
if  it  had  been  then  vested  in  the  Crown,  it  is  not  ineffectual  to  pass 
the  moiety  of  those  parts  of  the  river  in  which  the  Crown  had  that, 
and  no  more,  to  give."  Land  adjoining  a  river  conveyed  "subject 
to  the  right  of  all  parties  in  respect  to  the  Glen  river"  will  not  in- 
clude a  several  fishery  in  the  river  belonging  to  a  third  party.'  The 
right  of  the  public  to  grant  the  fishery  includes  the  right  to  lease  it* 

and  no  subject  could  have  them  without  ^Hanhury  v.  Jenkins,  [1001]  1  Ch.  401. 

the  King'D  special  grant.    Royal  Fishery  *Moulton  y.  Libbey,  37    Me.    472,  59 

of  the  Bonne,  Davies,  149.  Am.  Dec.  57. 

When  it  is  intended  to  grant  an  ex-  An  exclusive  fishery  cannot  be  predi- 
duaive  right  of  fishery  to  inhabitants  eated  upon  a  grant  from  the  state  of  lib- 
of  a  city,  to  the  exclusion  of  the  gen-  erty  and  license  to  a  riparian  proprietor^ 
eral  public  and  the  owner  of  the  pre-  his  heirs  and  assigns,  to  use  and  oocupgr 
viousiy  granted  upland,  such  intention  an  ancient  fishing  place  in  certain  pub- 
mast  be  clearly  expressed,  and  not  left  lie  waters,  unrestricted  by  an  act  es- 
to  implication.  This  rule  affords  a  fair  tablishing  a  close  season  theieon.  Cksii- 
and  reasonable  construction,  and  not  a  ker  v.  Dickinson,  1  Conn.  510.  ^ 
strict  one  which  must  be  relinauished  'State  v.  Cleland,  68  Me.  258. 
when  the  grant  provides  that  it  shall  be  A  statute  permitting  the  flowing  of 
interpreted  most  in  favor  of  the  gran-  land  for  the  piu-pose  of  raising  a  pond 
tee.  full  eflfect  being  given  to  the  grant,  for  the  cultivation  of  useful  fishes  ia 
Wilson  ▼.  Codifre,  27  N.  B.  320.  constitutional.      Turner    v.     Nye,     154 

•  A  royal  grant  of  salmon  fishings  de-  Mass.  579,  14  L.  R.  A.  487,  28  N.  E, 

scribed   by   precise   and   definite   limits  1048. 

constitutes  a  boimding  charter;  and  the  "Warrand    ▼.    Mackintosh,    L.  R.    16 

grantee  cannot  by  usage  extend  his  right  App.  Cas.  52. 

beyond  these  limits.    Warrand  ▼.  IfacA;-  ^Neill  v.  Devonshire,  L.  R,  8  App  Gas 

intosh,  L.  R.  15  App.  Cas.  .52.  135.  31   Week.  Rep.  622,  Affirming  Ir! 

Half  of  the  salmon  fishing  ex  adverso  L.  R.  2  C.  L.  160. 

of  lands  on  one  side    of    a   river    may  'Hamilton  v.  Musgroxe,  Ir.  Rep.  6  C. 

mean  one  of  two  things:    (1)  A  pro  in-  L.  129,  19  Week.  Rep.  443. 

diriso  right  to  a  moiety  of  the  fishings  •  Under  the  British  North  American 

all  along  the  frontage;  or  (2)  the  whole  act,  the  Dominion  can  only  lease  a  flsh- 

flsbing  along  such  part  of  the  frontage  ery  where  a  private  several  firiiery  does 

an  will,  liaving  regard  to  the  suitability  not  already  exist  by  law.    Queen  v.  Rob* 

of  the  water  tor  fi6hini;  purposes,' fairly  ertson,  6  Can.  S.  C.  52.  *  ' ' 
represent  a  moiety.    Hid. 
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373.  Private  grants  of  fishery. —  Where  a  fishery  is  the  property  of 
a  private  individual,  either  as  the  ov?ner  of  the  soil  over  which  it  is 
exercised  or  as  the  owner  of  a  right  in  gross  which  has  been  separated 
from  the  soil,  he  may  convey  his  right  by  deed.*  Or  he  may  make 
leases  or  otlier  contracts  with  regard  to  it  in  the  same  way  as  he  could 
with  reference  to  other  real  property.  A  lease  of  riparian  land  will 
ordinarily  pass  the  fishery  in  the  stream  appurtenant  to  the  leased 
j)ropcrty,  imless  it  is  specially  reserved.^  But  a  grant  of  tlic  bank 
which  excludes  the  water  will  not  pass  the  fishery.*  The  right  to  take 
fish  from  the  private  waters  of  anotlier,  which  is  merely  personal  to 
the  one  exercising  or  owning  such  right,  and  not  appendant  to  any 
estate,  is  not  capable  of  alienation,  either  by  conveyance  or  devise.* 
A  grant  of  a  several  fishery  in  navigable  waters  by  a  riparian  owner 
who  could  not  acquire  such  a  right  from  the  state  is  merely  void,  and 
fiiTinot  estop.*  The  attempted  reservation,  by  a  grantor  of  land  upon 
Luke  Eric  and  Sandusky  bay,  of  tlie  exclusive  right  of  fishing  in  the 
bay  or  lake,  being  a  right  which  he  never  had,  is  inoperative ;  but  the 
reservation  to  the  grantor  of  the  exclusive  right  to  land  on  either 
shore  to  take  fish,  or  to  carry  to  and  from  the  shore  seines  and  fishing 
tackle,  is  good,  since,  being  a  right  which  he  could  grant,  it  is  a  right 

A  lepfleo  from  a  town  of  the  right  of  A  grant  of  a  several  fishery  may  be 
'fishing  in  a  brook  cannot  deny  the  right  made  by  deed  and  confers  a  right  to  en- 
-of  the  town  to  make  the  lease  to  avoid  ter  and  kill  and  carry  away  fish,  and  to 
payment  of  the  rent  unless  he  is  evicted,  bring  actions  against  persons  who  inter- 
-FJastham  v.  Anderson,  119  Mass.  526.  fere  with  such  rights.  Ecroyd  r.  Coul- 
No  notice  of  an  intention  to  lease  a  thard,  66  L.  J.  Ch.  N.  S.  751  [1897]  2 
^nd  lying  wholly  within  one  township  Ch.  654.  77  L.  T.  N.  S.  357,  46  Week, 
need  be  given  where  the  application  is  Rep.  119,  61  J.  P.  791. 
made  by  the  town  and  the  lease  is  made  'Davies  v.  Jones,  18  Times  L.  R.  367. 
to  it.  Com.  V.  FJliot,  146  Mass.  5,  16  N.  The  right  of  fishing,  being  an  incor- 
K.  81.  poral  hereditament,  cannot  be  the  sub- 

Under  the  Massachusetts  law  of  1869  ject  of  an  exception  in  a  lease  of  the  ad- 
the  commissioners  of  inland  fisheries  joining  land  to  the  center  of  the  stream, 
may  lease  great  ponds  above  20  acres  in  Corker  v.  Paj/np,  18  Week.  Rep.  436,  Ir. 
area  to  the  riparian  proprietor  for  the   Rep.  4  C.  L.  380. 

"cultivation  of  useful  fishes."     Com.  v.       'A  grant  of  land    beginning    on    the 
Vincent.  108  Mass.  441.  bank  of  a  river  and  extending  from  it  by 

*As  the  right  of  fishery  in  a  navi-  various  courses*  imtil  the  boundary 
gable  river  is  an  incorporeal  heredita-  comes  back  to  the  river  with  all  the 
ment.  the  owner  cannot  grant  a  term  ponds,  pools,  water  courses,  and  streams 
for  years  in  it  except  by  deed.  Somerftet  of  water  and  fishing  within  the  Mmits 
V.  Fogwell,  6  Bam.  &'C.  886.  8  Dowl.  and  bounds  aforesaid,  does  not  convey 
&  R.  756,  6  L».  J.  K.  B.  49,  29  Revised  any  exclusive  right  of  fishery  in  the 
Rep.  449.  river  to  the  grantee.    Slingerland  v.  /»»- 

A  license  to  fish  in  the  ponds  of  the   ternadonal  Contracting  Co.  43  App.  Div. 
grantor,  contained  in  a  demise  of  a  house  215.  60  N.  Y.  Supp.  12. 
in  writing  but  not  under  seal,  is  void,  as       *Beach    v.  Morgan,  67    N.  H.  629,  68 
it  amounts  to  a  demise  of  an  incorpo-   Am.  St.  Rep.  f»02,  41  Atl.  349. 
real    hereditament   which   lies   in   grant       ''Collins  v.  Benhury,  25  N.  C.  (3  Ired, 
only,  and  cannot  pass  by  parol.     Bird  v.   L.)  277,  38  Am.  Dec.  722. 
Hinginson,  4  Nev.  &  M.  605,  2  Ad.  & 
El.  690,  1  H.  &  W.  61. 
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which  ho  could  reserve.*  An  easement,  and  not  a  fee,  is  granted  by 
an  instniment  conveying  "one  half  the  privilege  of  the  fishing  place," 
whore  the  grantees  are  given  the  privilege  of  fishing  only  in  a  spoci- 
liod  manner,  the  implements  to  be  furnished  by  the  grantor,  and  he 
to  have  one  half  of  the  catch.''  If  one  having  a  several  fishery  grant 
iiberam  piscariam  the  grantee  shall  have  free  fishing  with  the  grantor; 
but  if  he  grant  piscariam  suain  without  more,  the  entire  fishery 
passes.^  A  liberty  to  fish,  granted  to  one,  his  heirs  and  assigns,  is  an 
interest  or  profit  d  prendre,  and  may  be  exercised  by  servants  in  the 
absence  of  the  master;  and  the  addition  of  "with  servants  or  other- 
wise" doe>s  not  limit  the  privilege,  and  exclude  the  exercise  of  it 
by  servants.®  A  grant  by  the  lord  of  the  manor  of  the  exclusive  right 
of  fishing  in  a  defined  part  of  a  river  is  not  a  mere  license  to  fish,  but 
a  right  to  carry  away  the  fish  caught,  and  constitutes  an  incorporeal 
hereditament^®  A  grant  of  one  undivided  moiety  of  a  certain  lot, 
•'and  including  tlie  salmon  fishery  contiguous  to  said  land,"  conveys 
a  half  interest  in  the  fishery  as  well  as  in  the  land.^^  A  grant  of  a 
-several  fishery  is  not  invalidated  by  a  reservation  to  the  lord  of  the 
manor  of  the  right  of  taking  fish  for  the  supply  of  his  own  table, 
or  by  a  reservation  of  oyster  beds,  as  a  partial  independent  right  in 
another,  or  a  limited  liberty,  does  not  derogate  from  the  right  of  the 
several  fishery,  and  one  may  have  a  several  fishery,  although  another 
has  the  right  to  a  particular  species  of  fishing  or  a  limited  liberty  of 
tishing.*^  An  exclusive  right  of  catching  the  particular  kinds  of  fish 
by  permanent  fixtures  attached  to  the  flats  is  acquired  by  the  grantee 
of  all  the  right  of  taking  salmon,  shad,  and  alewives,  together  with  all 
the  privileges  necessary  for  carrying  on  the  said  fishing.^*  In  order  to 
oonvey  an  exclusive  right  of  fishery  in  a  pond,  all  the  parties  having 
interests  therein  must  join  in  the  conveyance.**  The  rule  of  caveat 
rjnptor  applies  to  the  purchaser  of  a  fishing  location  with  full  liberty 
and  opportunity  to  investigate,  regarding  its  boundary.*'  A  license 
to  use  a  rod  and  line  will  not  include  the  right  to  use  a  night  line.*® 

*Sl^)an  v.  Biemiller,  34  Ohio  Si.  492.  Fishing  A  Canning  Go,  24  Wash.  630, 

'Butrick  V.  Tilton,  155  Mass.  461,  29  64   Pnc.   792. 

N.  K.  1088.  But  when  a  riparian  proprietor,  in  di- 

*  Alderman  ▼.  Hasting^  2  Sid.  8  viding  his  propertj'  between  two  gran- 

*Wickham  v.  Hawker,  7  Mees.  &  W.  63.  tees,  conveys  in  the  deed  of  one  the  fish- 

^Fitzgerald  v.  Firhank   [1897 J   2  Ch.  ory    "as    it    has    heretofore    been    con- 

1KJ,  66  L.  J.  Ch.  N.  S.  529,  76  L.  T.  N.  ducted,"  the  other  has  no  notice  th^^reby 

S.  .'564.  that  the  fishery    extends    further    than 

^^Duncan  v.  Sylvester.  24  Me.  482,  41  grantee's  shore  line,  as  the    grant    re- 

-\rn.  Pec.  400.  ferred  to  the  manner  of  conducting  the 

"Kei^OKf  V.  Couricnay,  6  Burr.  2816.  fishing,  rather  than   its  extent.  Harvey 

'*M(Utheirs  v.  Treat,  75  Me.  594.  ▼    Vandegrift,  89  Pa.  340. 

'*Com.  V.  Pcrley,  130  Mass.  469.  '•Williams  v.  Long,  57  J.  P.  217. 

'*FaU  d  8.  Fish  Co.  v.  Point  Roberts 
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When  a  several  fishery  is  appurtenant  to  a  manor,  the  mere  granting: 
of  land  in  such  manor  will  give  grantee  no  right  in  the  fishery.^''  A 
conveyance  of  land  which  fails  by  reason  of  want  of  title  in  the 
grantor  does  not  operate  as  a  conveyance  of  a  right  to  maintain  a  fish- 
ing stand  on  a  piece  of  such  la:id  acquired  by  the  grantor  by  prescrip- 
tion, as  such  a  right  is  an  incorporeal  hereditament,  not  incident  ta 
the  particular  estate  conveyed.  ^^ 

874.  How  far  does  grant  of  fishery  carry  the  soil  ? —  The  question  as 
to  how  far  a  grant  of  fishery  carries  title  to  the  soil  has  caused  the 
courts  some  trouble.  When  the  principles  at  the  foundation  of  the 
right  of  fishery  and  the  power  to  grant  it  are  kept  in  mind  there  would 
seem  to  be  no  difficulty.  The  fishery  is  regarded  as  a  mere  incident 
to  the  soil,  and  as  a  thing  which  can  be  separated  from  it,  and  there- 
fore there  is  no  reason  for  holding  that  a  mere  grant  of  a  fishery 
would  carry  title  to  the  soil.  And  the  better  considered  cases  agree 
to  this  rule  whether  the  grant  is  of  a  free,^  or  of  a.  several,  fishery .^ 
The  difiiculty  seems  to  have  arisen  from  the  fact  that  the  fishery  is 
so  intimately  connected  with  the  soil  that  the  one  having  the  g^yeral 
fishery  is  presumed  to  be  tjie  owner  of  the  soil.^  And  so  RoUe* 
states  that  if  a  man  have  a  fishery  in  another's  soil,  he  may  justify 
the  fixing  of  poles  in  the  soil,  or  any  other  thing  done.  That  contri- 
tion seems  to  lose  sight  of  the  fundamental  distinction  of  property 
rights  and  to  make  the  title  really  follow  the  fishery  right  In  Hati' 
bury  V.  Jenkins^  it  was  held  that  Uie  title  to  the  bed  of  a  river  passes 
imder  a  grant  from  the  Crown  of  several  fishery,  together  with  the 
weirs  in  and  upon  the  waters  and  rivers  mentioned;  and  where  the 
grant  was  an  ancient  one,  it  passed,  not  only  the  soil  on  which  the 
weirs  were  constructed,  but  the  soil  over  which  the  river  runs,  and 
upon  which  there  is  a  right  to  construct  weirs  for  the  p^irpose  of  taking 
fish,  as  in  ancient  times  weirs  were  the  means  of  taking  fish  by  means 
of  putting  an  obstruction  across  the  stream  and  intercepting  them  as 

"BTetZI   v.  Devonshire,   L.    R.  8    App.  in  which  another  had  a  several  fishery 

Cas.  135,  31  Week.  Rep.  622.  Affirming  claimed  title  to  lands  forming  to    his 

Tr.  L.  R.  2  C.  Ij.  169.  land  as  an  accretion,  the  court,  in  speak- 

^Jaokson  v.  T^eicia,  Cheves  L.  259.  ing  of  the  presumption  of  ownership  of 

^Johnston  V.  Bloomfield,  Ir.  Rep.  8  C.  the  soil  arising  from  a  several  ftshery, 

L.  68,  91.  says:    The  presumption  of  ownership  in 

'  Co.  Litt.  4  6.  the  defendant's  predecessors  as  owners  of 

^Hanlury   v.   Jcnhina    [1901]    1     Ch.  the  several  fisheries  displaces  the  pre- 

401 ;  Partheriche   v.    Masoriy   2    Chitty,  sumption  that  would  otherwise  arise  in 

668;  Anonymous,  LofTt,  364.  favor  of  the  riparian  proprietors  being 

In  Hindson  ▼.  Aahhy    [1890]    2    Ch.  the  owners  of  the  bed  of  the. river  to  the* 

1,    66    L.    J.    Ch.    N.    S.    ol6,    74  L.  center  of  the  stream. 

T.     X.     S.     327,     where     the     owner  *  2  Rolle  Abr.  604,  pi.  3. 

of     land     adjoining  a     nontidal     river  *  [1001]   1  Ch.  401. 
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they  went  up.  Blacks tone^  intimates  that  a  several  fishery  compre- 
hends the  soil,  but  Butler"^  favors  Coke's  statement  that  a  granting 
of  a  right  of  fishery  does  not  pass  title  to  the  soil.  In  the  Year  Books 
it  is  stated  that  a  plea  of  freehold  to  an  action  of  trespass  on  a  several 
fishery  is  good.^  True  principle  leads  to  the  conclusion  that,  in  the 
absence  of  anything  to  indicate  a  different  intention,  &  grant  of  the 
fishery  will  not  include  the  soil.®  The  circumstances  under  which 
the  grant  of  the  fishery  was  made  may  be  such,  however,  as  to  pass 
the  right  to  the  soil  with  it.'® 

376.  Fishery  right  of  riparian  owner. —  An  exclusive  right  of  fish- 
ery in  the  water  adjacent  to  property  is  not  one  of  the  rights  of  the 
riparian  o\vner.  He  can  claim  such  right  only  when  he  owns  the  soil 
under  the  water,  or  the  right  has  been  ex])ressly  conferred  upon  him.* 
By  reason  of  the  location  of  the  riparian  owner  and  his  exclusive 
right  to  use  liis  land  in  connection  witli  the  fishery,  he  has  certain 
advantages  not  common  to  the  public,  and  in  some  cases  this  will 

*  (2  Com.  30).  fishery,  and  presumably  includes  the  soil 
i^  t^e  Hew  Jersey  court  held  that  tlMreof,  when  in  a  feoffment  the  deserip- 

a  conA^eyance  by  an  owner  of  lands  ad-  tion  of  fishery  is  left  uncertain,  but  is 
joining  and  extending  to  the  Delaware  made  with  livery  of  seisin  duly  indorsed, 
shore  of  the  sole  right,  use,  and  enjoy-  conveyed  subject  to  a  free  rent  to  the 
roent  for  all  purposes  of  fishing  whatso-  lord  of  the  manor;  the  livery  not  being 
ever  and  none  other  of  a  strip  of  land  appropriate  in  case  of  an  incorporeal 
ilescribed  by  eoursea  and  distances  be-  hereditament,  and  a  free  rent  being  in- 
ginning  along  an  artificial  embankment  capliblc  of  being  reserved  from  such  an 
four  feet  wide  on  top  made  to  prevent  estate  by  a  common  person.  Marshall 
the  tide  flowing  over  the  lowlands  and  v.  Ullrstratcr  Steam  Nav,  Co,  3  Best  & 
running  out  to  low-water  mark  conveys  S.  732,  32  L.  J.  Q.  B.  N.  S.  130,  9  Jur. 
»D  actual  estate,  not  an  easement  only,  N.  S.  9S8,  8  L.  T.  N.  S.  416,  11  Week, 
passes  the  fee  of  land  next  the  river,  Rep.  489. 

and  makes  the  grantee  the  riparian  ^Tinicvin  Fishing  Co,  ▼.  Carter,  61 
owner,  hence,  the  riparian  commission-  Pa.  21,  100  Am.  Dec.  .597;  Arnold  v. 
era  could  not  grant  any  one  else  the  Mxindy,  6  N.  J.  L.  4.  10  Am.  Dec.  356; 
state  rights  in  the  land  under  water  in  Shrunk  v.  Schuylkill  A'ar.  Co.  14  Serg. 
front  of  him.  Fitzgerald  v.  Faunce,  46  &  R.  71;  Skinner  v.  fiet trick,  73  N.  C. 
N.  J.  L.  536.  63;  Collins  v.  Renhury,  25  N.  C.  (3  Ired. 

'Co.  Litt.  46.,  122  a,  note  181.  L.)   277,  38  Am.  Dec.  722. 

•  10  nen.  VII.,  24,  pi.  1.  A  New  BruuKwick  decision  is  out  of 
•/?<Mii«w;   V.  Fofifcell.   6    Barn.  &   C.   ii„e   with   the  current  of  authority  in 

875.  8  Dowl  &  R  747,  5  L.  J.  K.  B.  49,  holding  that  the  right  of  fishery  does 
29  Revised  Kcp- 440.  „^^  ^^    ^^  „         ^^^  ownership  of  the 

^  ^n^^VS^Vl  /n;rr.  ^nH  Z  P«»^  "?«»  *»>«  ^^^^^^^  ^^  "ot  the  ver- 
no  property  m  tne  soil,  and  is  not  a  tcr-   i. ,  a^^    t  h.         x        *  xu 

ritoriXbit    is    an    incorporeal,  fran-   ^^^  i?^    f  "^""^o' iS^  o**ton ''^■'• 

chine    Ihid.  Steadman  v.  Robertson,  18  N.  B.  580. 

*»King  V.  Old  Arleaford,  I  T.  R.  358,  ^^-^"^  »"  Waters  v.  JAlley,  4  Pick.  146, 
in  determining  whether  a  pauper  had  a  ^^  -^^-  ^^ec.  333,  it  is  said  that  the  leg- 
settlement,  the  court  held  that  where  he  wJnture,  in  ej'tabliflhing  the  right  to  oc- 
rented  'the  fishery  of  a  pond  with  the  cupy  fresh-water  streams  not  connected 
spear  sedge,  Bags)  and  rushes  growing  with  the  sea  for  the  use  of  mills,  made 
in  and  al^ut  the  same,"  the  soil  passed  no  proviHion  in  regard  to  fish,  nnd  that 
with  it.  the  right  of  fishing  in  such  streams  was 

A  fishery  must  have   been    a    several  exclusive  in  the  owner  of  the  banks. 
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give  him  a  virtual  monopoly  of  the  fishery ;  but  tJie  fact  that  he  has 
the  exclusive  right  to  draw  a  seine  on  his  property  does  not  excludf 
the  public  from  the  right  to  draw  seines  if  they  can  do  so  without 
trespassing  on  the  shore.*  Chief  Justice  Choke  said,  a  long  time  ago: 
If  I  have  land  adjoining  the  sea  so  that  the  sea  ebb  and  flow  upon  my 
land,  while  it  flow  everyone  may  fish  in  the  sea  which  has  flowed  upon 
my  land,  for  then  it  is  parcel  of  the  sea,  and  in  that  sea  everyone 
may  fish  of  common  right^  Riparian  ownership  does  not  prevent 
the  granting  of  exclusive  fishery  rights  in  the  water  in  front  of  the 
land  to  a  stranger.*  But  a  baronial  title,  even  though  it  contains  no 
express  words  as  to  fishing,  constitutes  a  sufficient  foundation  for  a 
claim  to  salmon  fishing,  if  the  requisite  enjoyment  and  usage  arc 
established.'  Under  local  statutes  or  customs  the  riparian  owner 
may  possess  an  exclusive  fishery  right  adjoining  his  shore.*  A  sev- 
eral fishery  cannot  be  appurtenant  to  a  several  pasture  by  reason  of 
incongruity, — and  especially  a  fishery  for  taking  all  the  fish  for  com- 
mercial purposes  in  distant  parts.'' 

376.  Prescriptive  rights  against  public. — Under  the  doctrine  that 
the  Crown  had  power  to  grant  exclusive  fishery  rights,  they  might  be 
acquired  by  prescription,  and  many  such  rights  have  been  recognized 
by  the  courts.^     And,  in  Bocjcrs  v.  AUen^  it  was  held  that,  to  prove  a 

■Lay  V.  KinQy  .5  Bay,  72;  Maithcics  v.  lege  may  maintain  trespass  against  the 

Treat,  75  Mc.  594;    Whiitaker  v.  Bur-  o>*Tier  of  the  upland  if  he  places  a  weir 

ha/na,  62  Barb.  237.  on  said  flats.     Wyman  v.  Oliver,  75  M<* 

A  plain  distinction  between  a  fishery  421. 

annexed  to  the  shore  and  a  fishery  by  But  Judge  Baldwin  held  that  an  entry 

common  right  in  a  river  is  made  by  the  by  description  of  a  fishery  by  one  not  n 

Pennsylvania-New    Jersey    compact     of  shore  owner,  but  claiming  under  com 

1783,  authorizing  the  guarding  of  fish-  mon-law     right,    is    void.     Bennett    v. 

eries  on  the  rivers  annexed  to  the  re-  Boggs,  Baldw.  GO,  Fed.  Cas.  Xo.  1,310. 

spective  shores  against  interruptions  by  ^McDouall  v.  Lord  Aduocate,  L.  R.  2 

persons  fishing  under  claim  of  common  H.  L.  Sc.  App.  Cas.  431. 

right  on  the  River  Delaware.     Bennett  •Re    Dclmvare    Fisheries^  4    Am.    L. 

v.  Boggs,  Baldw.  60,  Fed.  Cas.  No.  1,319.  Reg.  582;  Fitzgerald  v.  Faunce,  46  N.  J. 

Persons     fishing    with    pod-nets    are  L.  536. 

made    subservient    by    North    Carolina  ^Edgar  v.  English  FiJihrrics.  2.1  L.  T 

statutes    to    those    fishing    with    s^eine  j^,  g,  732. 

drawn  from  the  shore.  Hcltrick  r.  Page,  'x  j{^Iq  "d^  j^^e  Maris,  chap.  5.  found 

82  N.  C.  ().">.  in  Hargrave,  Law  Tracts,  p.  18 ;  also  in 

8  Kdw.  4,  18.  note  to  Mather  v.  Cfuipman   (Conn.)  16 

<W.lson  V.  Cod!,re,  27  N.  B.  320.  ^^    p^        .^     ^^^^^  %    Riehardson,  4 

The  legislature  may  give  to  a  town  the  .p   j^   ^^,      ^                                     ^ 

\i!t^^ZZ^^^^  ^^[00^^^^    V.    ....,    6    Cow    36.; 

to  a  riparian  owner  of  the  stream  con-  ^roolhavcn    v.  h^trong,    60    NY    56; 

neeting  with  it,  whose  fisherv  rights  are  ;/c'cA%son  v    Lruu^,  Cheves  L-  250;  CJ^O- 

destroyed     therebv.     Cole    v.    Eihstham,  ^'^'  v.  />ir/.i».von,    1    Conn.    382.  6  Am. 

l.-iS  WasR.  65;  lAikt  v.  Hunter.  10  Me.  9.  r)oc.  250:  Rogers  v.  ,/ofi«?.  1  Wend.  259. 

The  fishing  privilege  on  flats  mav  be  ^9  Am.  Dee.  40.1;  Reg.  v. />otcntM<?.  23  L 

separated  from  the  title  to  the  adjoining  T.  N.  S.  308.  11  Cox  C.  C.  680;  Rolk  ▼. 

Tipland.  and  the  occupant  of  the  privi-  Whytc,  1,.  R.  3  Q.  B.  Div.  286,  37  L.  J. 
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prescriptive  right  of  fishery,  old  licenses  on  the  court  rolls  gi'rtnUnl  by 
owners  of  the  right,  in  consideration  of  certain  rents,  to  tish  iu  the 
'ocus  in  quo,  are  evidence,  without  i)roof  of  the  rents  hom»;  \n\'ul,  in 
<x>nnection  with  proof  that  such  rents  have  l>eon  paid  in  HHulcTn 
imes  or  that  the  claimants  have  exercised  their  rights  of  ownership 
over  the  fishery.  Whether  or  not  a  prescriptive  right  <;an  l)e  ac^jiiired 
in  modem  times  depends  upon  whether  or  not  time  is  hckl  to  run 
igainst  the  state.  Where,  by  the  terms  of  the  statutx)  of  liniitntiori.s, 
•ne  can  acquire  title  to  real  estate  by  adverse  possession  or  prescrrip- 
lon,  or  where  the  courts  will  presume  a  grant  from  the  state  in  ease 
•f  long-continued  possession,  the  right  to  exehisive  fishery  can  be 
.njuired  in  that  way.'  Judge  Sharswood  questioned  whether  the 
ripht  could  be  prescribed  for  when  not  pleaded  in  a  qiie  estate,  but  in 
a  man  and  his  ancestors,  stating  that  that  kind  of  a  usage  for  twenty- 
•ne  years  or  upwards  which  may  be  sufficient  to  raise  the  prosunn)- 
tion  of  a  grant  of  a  mere  easement  will  not  support  a  claim  for  an 
interest  in  the  land  itself  or  its  profits,  and  held  that  at  all  events 
■he  evidence  in  that  case  was  not  sufficient  to  establish  a  right  of 
vhory  in  gross.*  In  Pacific  Steam  Whaling  Co.  v.  Alaska  Packers' 
AsVso^  the  court  held  that  no  prescriptive  right  of  fishery  can  be 
acquired  in  tide  water  because  in  its  very  nature  the  right  of  fishing 
there  cannot  be  exclusive.  Its  exercise  is  only  the  exercise  of  a  public 
right  One  who  exercises  a  right  of  fishery  in  the  sea  does  not  make 
kimself  a  trespasser.  That  decision  can  hardly  be  regarded  as  ac- 
mrate,  however.  It  is  undoubtedly  true  that  the  mere  exereise  of  a 
fishery  right  in  tide  water  could  not  become  the  foundation  of  a  pro- 
'vriptive  right,  because  it  would  be  presumed  to  have  been  merely 
^e  exercise  of  a  common  right.  But  if  an  individual  should  stake 
'>ff,  or  otherwise  appropriate,  a  portion  of  the  sea  for  his  own  use, 
and  exclude  the  public  from  it,  the  possession  would  then  become 
adverse;  and  there  is  no  reason  why  a  title  should  not  be  acquired  to 
the  fishery  in  that  place  if  the  possession  was  long  enough  continued. 
In  order  to  obtain  such  right  it  must  be  exercised  as  an  exclusive 
ri^t,  and  not  as  one  of  the  public.^    Carter  v.  Murcot^  was  an  action 

Q.  B.  N.  S.  106,  17  L.  T.  N.  S.  560.  16  •  1  Campb.  309.  10  Revised  Rep.  689. 

Week  Rep.  593,  8  Be«t  k  S.  116.  *Chnlkcr  v.  Dickinson,  1  Conn.  382.  6 

The  poBseflsor  of  a  habile  title  to  a  Am.  Dec.  250. 

harony  may  prescribe  a  right  of  fl«bery  *Tinicum  Fiahinff  Co.  v.  Carter,  61  Pa. 

in  a  tidal  river  adjoining  it  as  against  36,  100  Am.  Dec.  i>97. 

^he  Crown.    Ixyrd  Advocate  v.  Lovat,  L.  •  138  Cal.  632.  72  Pac.  161. 

R  5  App.  Caa.  288.  •CoUim  v.  Hmhury,  27  N.  C.  (5  Ired. 

Bat  a  several  fiflhery  cannot  be  estab-  L.)    118,    43    Am.   Dec.    155;    Fagan   v. 

'}*hed  in  an  arm  of  the  sea,  or  in  a  nav-  Arnn'jitcad,  33  X.  C.   (11  Ired.  L.)  433; 

i:r*\At  river,  unleM  it  is  by  immemorial  Man  J  ton  v.  Libhcy,  37  Me.  472,  50  Am. 

'wnp'.    .SchQlUs,  Aquatic  Rights,  85.  Dec.  57 :  Chalkcr  v.  Dickinfton,  1  Conn. 
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for  trespass  for  breaking  and  entering  the  plaintiff's  close  in  the 
River  Severn.  Defendant  pleaded  that  it  was  a  navigable  river,  also 
that  it  was  an  arm  of  the  sea  wherein  every  subject  had  a  right  to 
fish.  Plaintiff  replied  prescribing  for  a  several  fishery  there,  which 
was  found  in  his  favor.  Defendant  claimed  that,  although  it  was  so 
found,  yet,  on  the  authority  of  Warren  v.  Mathews^  prescription  was 
not  good  because  everyone  has  a  right  to  fish  in  a  navigable  river,  or 
in  an  arm  of  the  sea.  The  court  follows  the  language  of  Warren  v. 
Mathews  to  the  effect  that  in  navigable  rivers  the  fishery  is  common, 
but  that,  since  prescription  was  found  to  exist  in  this  case,  the  plain- 
tiff's right  was  good,  Yates,  J.,  saying  the  Crown  may  grant  a 
several  fishery  in  a  navigable  river  where  the  sea  flows  and  reflows, 
or  in  an  arm  of  the  sea.  In  jurisdictions  where  no  right  to  grant 
exclusive  fisheries  is  recognized,  no  such  right  can  be  acquired  by 
prescription.*^  A  right  of  fishery  in  gross  cannot  be  acquired  by  a 
family  collectively,  but  only  by  the  individuals.*^  The  acquisition  of 
a  several  fishery  in  gross  by  a  common-law  prescription  (immemorial 
user)  is  not  shown  where  the  acts  of  user  relied  upon  were  done 
under  a  misconception  as  to  the  effect  of  a  certain  deed  which,  it  was 
thought,  passed  the  freehold  of  the  soil  of  the  bed  of  the  river,  and 
with  that  soil  the  exclusive  right  of  fishing.  Under  such  circum- 
stances, the  principle  prevails  that,  if  the  origin  of  the  use  is  not  lost 
in  obscurity,  but  is  explained,  and  appears  to  be  subsequent  to  the 

384,  6  Am.  Dec.  230;  Delaware  d  M.  R.  for  what  purpotse,  they  were  so  engraved. 

Co.  V.  Stump,  8  Gill^A  J.  479,  29  Am.  Melvin  v.  Whiting.  1.3  Pick.  184. 

Dec.  501 :  Day  v.  Day,  4  Md.  262.  No  private  right  to  participate  in  a 

Occasional  angling  wiU  not  be  auffi-  fisher3''  can  be  acquired  by  an  exercise  of 

cient  to  establish   a   prescriptive  right  a    public    right,    though    for    fifty-five 

of  fishery;  nor  will  the  use  of  the  rod  be  years.    Com.  v.  Wcatherhead^  110  Mass. 

of  any  avail.,  when  practised  in  certain  175. 

waters  in  competition  with  net  and  cable  '  4  Burr.  2102. 

fishing.     The  latter  is  by  far  the  more  *  0  Mod.  73. 

destructive    method,    and,    furthermore,  *Tinioum  Fishing  Co,  v.  Carter,  61  Pa. 

seriously  interferes  with  angling.     War-  21,    100   Am.   Dec.   597;    Niokerson  v. 

rand    v.    Mackintosh,   L.    R.    15     App.  Brackett,  10  Mass.  212. 

Cas.  52.  That  one  for    over    fifty    years    has 

The  prima  facie  right  of  the  public  is  claimed  the  exclusive  right  of  fishing  in 
not  rebutted  by  proof  of  mere  interrupt-  navigable  waters,  and  that  in  the  main 
ed  enjoyment  of  the  privilege  of  fishing  his  neighbors  respected  the  claim,  do 
for  a  period  requisite  to  acquire  title  by  not  constitute  adverse  possession  afi 
prescription,  since  the  mere  lawful  exer-  against  the  state,  or  give  rise  to  a  pre- 
cise of  a  common  right  for  that  period  scriptive  right,  where  the  state  is  not 
has  never  been  considered  as  conferring  authorized  to  grant  such  privilege;  nor 
an  exclusive  right.  Sloan  v.  BiemilliTj  can  it  be  charged  with  notice  of  the  ne- 
34  Ohio  St.  492.  cessity  of  protecting  its  title  since  the 

A  claim  to  a  fishery  by  an  owner  of  right  of  fishing  is  common  to  all.  8Un- 

the  soil   cannot  be  proved  by  the  fact  gerland  v.  IntemationcU  Contracting  Co. 

that  his  initials  were  engraved  in  a  rock  4.3  App.  Div.  215,  60  N.  Y.  Supp.  12. 

in  the  stream  near  his  boundary  line,  ^"Bcvins  T.  Bird,  12  I..  T.  N.  S.  306> 
without  any  proof  when,  or  by  whom.,  or 
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reign  of  Richard  I.,  tlie  head  of  the  proscription  is  cut  off,  and  the 
prescription  at  oomnion  law  cannot  be  maintained.'^  Where  a  river 
constitutes  a  unum  quid,  the  whole  fishery  is  proscribed  for  or  occu- 
pied by  the  suitable  and  natural  mode  of  using  it  according  to  the 
course  of  conduct  which  the  proprietor  might  reasonably  be  expected 
to  follow  with  a  due  regard  to  his  own  interests,— a  guide  which 
varies  according  to  circumstances.^*  If  the  right  has  been  once  ac- 
quired by  prescription  to  a  several  fishery  in  navigable  water,  it  may 
pass  as  appurtenant  to  the  owner*s  estate.'^ 

377.  Prescriptive  rights  against  individual. — An  exclusive  right  of 
fishery  may  be  acquired  in  private  property  by  prescription.^  But 
this  extends  only  to  a  several  fishery,  for,  while  a  prescriptive  right 
may  be  acquired  to  a  free  or  common  fishery,  this,  from  its  very 
nature,  is  not  exclusive.*  Title  to  an  exclusive  fishing  privilege  given 
by  statute  to  the  owner  of  land  fronting  on  a  river,  cannot  be  acquired 
by  adverse  user  thereof,  where  the  statute  declares  such  a  violation 
of  the  owner's  rights  a  trespass  punishable  by  fine  or  imprisonment, 
or  both,  as  a  misdemeanor.*  In  order  to  gain  a  prescriptive  right  the 
user  must  be  under  a  claim  of  right,  and  not  by  mere  indulgence  of 
the  owner.^     And  the  privilege  must  have  been  exercised  under  a 

^Wartcick  r.  Qonville  d  Caius  College,  A  title  by  prescription  to  an  excluBiva 
€  Timoa  L.  R.  447,  Affirming  5  Times  L.  fishing  privilege,  given  by  statute  to  the 
R.  461.  owners  of  land  fronting  on  a  river,  can 

'^Seill  V.  Devonshire,  L.  R.  8  App.  Cas.  be  acquired  only  by  adverse  possession 
135,  .31  Week.  Rep.  622.  Affirming  Ir.  I^  of  the  land  to  which  such  right  attaches 
R.  2  C.  L.  169:  Lord  Adcocate  v.  Lovat,  as  an  appurtenance  under  the  statute, 
L.  R.  6  App.  Cas.  273.  and  not  by  mere  user  of  the  right  to  the 

A  river  is  a  unum  quid,  as  relates  to  exclusion  of  such  owner.     Heckman  v. 
the  fishery  therein  when  the  whole  fish-   Suett,  99  Cal.  303,  33  Pac.  1099. 
ery  is  included  in   one  possession  and       ^Chibha  v.  Street,  20  Pa.  Super.  Ct.  276, 
title.     lA>rd  Advocate  v.  Lovat,  L.  R.  6  Affirming  7  Lack.  Legal  News,  18 ;  Beaoh 
App.  Cas.  273.  v.  Morrian,  67  N.  H.  629,  68  Am.  St.  Rep. 

^Rogers  v.  AlUn,  1  Campb.  309,  10  002,  41  Atl.  349;  McFarlin  v.  Essex  Co. 
Revised  Rep.  689.  10  Cush.  310. 

»Co.  Litt.  122a;  Melvin  v.  Whiting,  One  prescribing  for  a  fishery  in  navig- 
10  Pirk.  296,  20  Am  Dec.  624,  13  Pick.  a*>l«  waters,  ».<?.,  for  the  right  of  drawing 
188;  Turnery.  Hebron,  61  Conn.  176,  14  *>"  »«*«  o°  another's  shore,  must  for 
L.  R.  A.  386,  22  Atl.  961 :  Cobb  v.  Dat>-  twenty-one  years  have  enjo>ied  such  an 
enport,  32  N.  J.  L.  369;  Paley  v.  Birch,  «cl?«ive  user  as  to  be  adverse  and  ex- 
8  Best,  ft  S.  336.  16  K  T.  N.  S.  410.  elusive,  and  not  a  mere  enjoyment  such 

Am  ^^i^^^r^^t-  *^^  o;^»  ,,*^«  -mj  ••  *8  was  accorded    the   public   generally. 

far  bade  as  Imng  memory  extends,  of  21.  100  Am.  De6.  697. 
mAinUmmg  a  coop  weir  in  non-navig-       ^o      enjoyment  of  a  ibherr  by  leave 

able  waters,  is  presumptive  of  a  grant  «,,  the*seA4™i  owners  thereof,  ^ted 

?'5."i*':.,'ltf*;^*i!'j-iT/.*',o',lr  ?•  from  time  to  time,  cannot  become  a  right 

i^-  ^•J'^'^'t^v'^-^^  i^o  ^*  ^'^  to  have  such  license  granted.    Miltfr. 

Rep.  1166,  39  L.  J.  C.  P.  N.  S.  303.  Colohctter,  h.  R.  2  07  P.  476,  30  L.  J. 

^Chimney  v.  FUhen,  2  RoUe,  Abr.  267;  C.  P.  N.  S.  210,  16  I*  T.  N.  S.  626.  IS 

WMe  r.  Bhirlatid,  2  RoUe,  Abr.  267.  Week.  Rep.  965.  Affirmed  in  L.  R.  3  C. 

'Heckman  v.  Bicett,  99  C«L  303,  33  P.  676,  .17  L.  J.  C.  P.  N.  8.  278, 16  Week. 

Pac.  1099.  Rep.  U87. 
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claim  of  right,  and  not  as  a  trespasser.'  A  prescriptive  right  of  an 
adjoining  proprietor  to  fish  in  another's  private  fishery  will  not  au- 
thorize him  to  admit  the  public  to  the  enjoyment  of  his  privilege..^ 
The  annual  temporary  occupation  of  a  fishery  cannot  amount  to-  a 
disseisin  of  the  true  owner  J  A  prescriptive  right  of  fishery  in  private 
wator  cannot  be  acquired  by  the  unorganized  public.®  Therefore  the 
more  fact  that  claimant  has  exercised  his  right  as  one  of  the  public 
will  not  give  him  a  prescriptive  right*  When  the  owner  of  soil 
around  a  pond  artificially  raises  the  height  of  the  water,  altliouarh  the 
title  to  tlie  bed  is  in  another,  when  he  has  been  in  the  actual,  exclusive^ 
and  uninterrupted  possession  and  occupation  of  the  entire  fishery 

^Paley  t.  Birch,  8  Best  &  S.  336,  16  L.  several    right    of    fishery   and    justified 

T.  N.  S.  410.  inter  alia  by  fretting  up  an  immemorial 

*l3mnb€ck  v.  Yi/c,  47  Ohio  St.  336,  8  usage  on  the  part  of  inhabitants  of  the 

Ti.  R.  A.  578,  21  Am.  St.  Rep.  828,  24  K.  borough  to  which  they  belonged  to  fish 

K.  680.  in    such    water    and    claimed    that    the 

^Nickcraon  v.  Brackett,  10  Mass.  212.  court  must  pn>8ume  the  grant  of  a  right 

Using  a  rock  in  a  river  for   fishing  for  them  to  do  so.    The  court,  however, 

purposes    during   two   months   in    each  adopted  the  reasoning  that  such  a  right 

year  is  not  such  a  continuous  possession  oould  not  exist  by  custom,  prescriptum^ 

as  will  give  a  title  under  the  statute  of  or  grant,  unless  it  be  a    Grown    grant 

limitations.     McCullough     v.     Waif,     4  which  incorporated  the  inhabitants ;  that 

Rich.  L.  68,  53  Am.  Dec.  715.  such  a  grant  will  not  be  presumed  from' 

'Turner  v.  Hebron,  61  Conn.  175,  14  nroof    of    usage    by    the    inhabitants^ 

Tj.  R.  a.  386,  22  Atl.  051;  Umith  T.  An-  if  such  presumption  is  inconsistent  with 

drews  [1891]  2  Ch.  678,  65  L.  T.  N.  S.  the  pre^^'ut  or  past  state  of  things  and 

175;  Chalkcr  y.  Dickinson,  1  Conn.  382,  cannot  be  made  if  there  is  no  evidence  of 

6  Am.  Dec.  250 ;  \eill  v.  Devonshire,  L.  such  a  corporation  having  existed  at  any 

R.  8  App.  Cas.  135.  31  Week.  Rep.  622,  time.     It  was  also  held  that    proof    of 

Affirming  Ir.  Ii.  R.  2  C.  L.  169;  Cobb  v.  usage  on  the  part  of  the  inhabitants  gen- 

Davenporty  32  N.  J.  L.  369 ;  Moulton  ▼.  erally  will  not  establish  a  right  in  favor 

Libheif,  37  Me.  472,  59  Am.  Dec.  57.  of  the  owners  of  a  particular  tenement. 

The  inhabitants  of  a  town  acquire  no  This  case  was  subsequently  reversed  in 

right  to  the    continuance    of    a    public  L.  R.  7  App.  Cas.  633,  52  L.  J.  Q.  B.  N. 

fishery  by  an  enjoyment  of  sixty  years.  S.  193,  48  L.  T.  N.  S.  239,  31  V^^eek.  Rep. 

Com,  V.  Weatherheady  110  Mass.  175.  293,  47  J.  P.  276,  the  court  inventing 

The  practice  of  the  public  of  fishing  an  ingenious  origin  for  the  custom    by 

in  a  nontidal  stream  will  not  raise  the  supposing  a  grant  to  a  corporation    in 

presumption  of  a   lost  grant,  as  there  trust  for  certain  persons,  the  free  inhab- 

ean  be  no  presumption  of  a  lost  grant  itants  of  the  ancient  tenements  within 

with  respect  to  matter  which  cannot  be  the  borough  who  were  the  persons  clairo- 

the   subject   of   prescription.    Smith  v.  ing  the  right  of  fishery.    But  in  the  sub- 

Andreira  [1891]  2  Ch.  678,  65  L.  T.  N.  sequent  case  of  Tilbury  v.  Silva,  L.  R. 

S.  175.  45  Ch.  Div.  98,  63  L.  T.  N.  S.  141,  the 

A  prescriptive  right    cannot    be    pre  question  again  came  up  and  there  being 

sumod  in  an  indefinite  number  of  persons  no  facts  in  the  case  upon  which  the  fie- 

to  o»  joy  another's  private  fishery,  when  tion  of  a  grant  to  a  corporation  in  trust 

its  ori*(in  must  have  been  within  living  co\ild  be  rested,  the    court    practically 

mpnuiry.     Tilbvry  v.  Silva,  L.  R.  45  Ch.  follows  the  ruling  of  tlie  common  pleas 

Div.  98,  63  L.  T.  N.  8.  141.  decision  in  the  above    case    and    nolds 

Tli«'  case  of  Saltaah  v.  Goodman,  L.  R.  that  the  right  of  fishery  could  not  be 
5  C.  P.  Div.  431,  is  an  instructive  one  on  claimed  by  prescription  on  behalf  of  a 
the  question  of  acquiring  a  prescriptive  large  and  indefinite  daas,  such  aa  "own- 
right  in  a  fishery  on  liehalf  of  the  public.  er»  and  occupiers." 

In  it  certain  pi>rs<>ns  were  kuimI  in  tres*-        *Uhriiiht    v.  Cortright,  64    N".    J.    L. 

pan    for    interfering     with     plaintiff's  330,  48  t..  R.  A.  616,  45  Atl.  634. 
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thcroin  for  more*  than  twenty  yeavh,  claiming  it  as  liis  own  and  keep- 
ing others  away,  he  has  obtained  right  to  an  exclusive  lisliery.*^ 

378.  Effect  of  custom. —  A  right  to  take  lisli  from  private  water  can- 
not be  acquired  by  custom.^  As  said  in  Bland  v.  Lipscombei^  a 
custom  for  the  public  to  go  upon  private  land  and  fish  in  a  stream  is 
in  the  nature  of  a  profit  d  prendre  in  tlio  soil,  and  void,  although  no 
right  is  claimed  to  carry  away  the  fish,  as  the  catching  of  the  fish 
woiild  destroy  the  fishery.  But  the  common  law  with  respect  to  the 
right  of  fishery  in  tidal  water  may  be  changed  by  custom  of  the  state, 
so  as  to  permit  an  acquisition  of  an  exclusive  right  of  fishery  in  that 
manner.'  A  license  to  fish  in  a  private  stream  cannot  be  inferred 
from  a  common  usage  for  anyone  to  enter  and  do  so.^  The  custom 
may  be  established  by  prescription  as  belonging  to  an  estate,  and  it 
must  then  be  pleaded  with  a  qt^e  estate.*  The  public  cannot  acquire 
by  immemorial  usage  any  right  of  fishing  in  a  river  in  which,  though 
it  be  navigable,  the  tide  does  not  ebb  and  flow,  since  the  fishery  is 
dependent  upon  ownership  of  tlie  soil,  and  a  public  i^ight  of  fishery 
can  only  exist  in  tidal  waters  the  soil  of  which  belongs  to  the  Crown.* 
A  custom  is  not  created  by  the  conduct  of  the  owner  of  a  fishery  in 
'issuing  licenses  to  all  persons  of  a  particular  class  to  fish  in  the  fishery 
on  payment  of  a  fee,  as  to  create  a  custom  the  long  enjoyment  must 
have  been  as  of  right,  and  not  by  license  or  leave.''  Where  a  borough 
oorporation  was  shown  to  have  a  prescriptive  right  to  a  several  fishery 
in  a  navigable,  tidal  river  which,  as  exercised  from  time  immemorial, 

'^nrner  v.  Hebron,  01  Conn.  175,  187,  "24  L.  J.  Q.  B.  N.  S.  165.  note,  4  El. 

14  L.  R.  A.  386,  22  Atl.  951.  &  B1.  713,  note. 

^Beach   v.  Moroan,  67    N.  H.  529,  68  MVi7,von  v.  HiU,  46  N.  J.  Eq.  367,  19 

Am.    St.  Rep.  692,  41    Atl.  349;   Grim-  Atl.  1097. 

Btead  V.  Marlmcc,  4  T.  R.  718,  2  Revised  *Winder  v.  Blake,  49  N.  C.    (4  Jones 

Rep.  512;  Smith   v.  Andrews  [1891]    2  L.)  332. 

Ch.  678,  65  L.  T.  N.  S.  175;  Albright  v.  ^Waters  v.  JAllefj,  4  Pick.  145,  16  Anu 

Cortright,  64  N.  J.  L.  330.  48  L.  R.  A.  Dec.  333 ;   Cobb  v.  Davenport,  32  N.  J. 

616.  45  Atl.  634 ;  Lloyd  v.  jotiea,  6  C.  B.  L..  369. 

81,  17  L.  J.  C.  P.  N.  S.  206,  12  Jur.  657 ;  "A  prescriptive  right  to  fish  in  respect 

Murphy  ▼.  Ryan,  Ir.  Rep.  2  C.  L.  143,  of  an  ancient  tenement  is  not  established 

16  Week.  Rep.  678.  by  proof  of  user,  when  the  only  evidence 

An  allegea  custom  in  other    persons  is  that  the  right  was  exercised  in  re- 

tlian  the  owners  of  the  shore,  to  take  spect  of  the  inhabitants  of  the  parish 

mussel    between    high    and    low    water  generally,"     ancient     tenements     being 

marks,  is  unreasonable.     Le  Strange  v.  shown,  and  such  a  general  custom  being 

Hotcc,  4  Fost.  &  F.  1048.  bad  in  law.    Saltash  y.  Ooodmany  L.  R. 

A  custom  for  all  the  dwellers  in  a  par-  5  C.  P.  Div.  446. 

iah  to  have  common  of  fishery  over  the  ^Mussett  v.  Burch,  35  L.  T.  N.  8.  486: 

lord's  waters  in  the  waste  of  the  manor  Hudson  v.  MaclZae,  4  Best.    &    S.    585, 

is  unreasonable  and  void  as  including  33  L.  J.  M.  C.  N.  S.  65,  9  L.  T.  N.  S. 

too  many  persons,  thereby  ruining  the  678,  12  Week.  Rep.  80. 

proi>crty'over  which  it  is  exercised.   All-  Wfills  v.  Colchester,  L.  R.  2  C.  P.  476, 

good  v.*  Gibson,  34  U  T.  N.  S.  883,  25  36  L.  J.  C.  P.  N.  8.  210,  16  L.  T.  N.  S. 

Week.  Rep.  60.  626,  16  Week.  Rep.  955. 
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had  been  subject  to  a  qualification  that  the  free  inhabitants  of  ancient 
tenements  in  the  borough  had,  without  interruption,  exercised,  under 
claim  of  right,  the  privilege  of  dredging  for  oysters  from  Candlemas 
to  Easter  eve  in  each  year,  the  court  held  that  a  lawful  origin  for  the 
usage  of  such  inhabitants  ought  to  be  presumed  if  reasonably  possible, 
and  that  it  must  be  presumed  that  the  original  grant  to  the  corpora- 
tion of  its  several  fishery  was  subject  to  a  trust  or  condition  in  favor 
of  such  free  inhabitants  to  dredge  for  oysters  in  accordance  with  the 
usage.*  The  above  decision  reversed  the  lower  court  which  said: 
No  doubt  the  courts  will  go  very  far  in  presuming  lawful  origin  of 
a  cilstom  for  all  inhabitants  of  a  parish  to  fish  in  a  several  fishery, 
where  there  has  been  immemorial  user ;  but  where  the  nature  of  the 
thing  claimed  is  itself  destructive  of  the  subject-matter,  an  oyster 
fishery;  and  Avliere  it  is  antagonistic  to  other  dominant  claims  with 
which  it  comes  in  conflict ;  or  where  tliere  are  other  reasons  which  in- 
terfere and  show  that  the  immemorial  user  cannot  possibly  point  to 
that  which  alone  makes  it  good  in  law, — ^the  courts  will  not  presume 
an  alleged  lost  grant.* 

379.  Kinds  of  fishery. —  Much  discussion  has  occurred  as  to  the 
kinds  of  fishery  which  may  exist,  most  of  which  is  mei"ely  curious 
learning  at  the  present  time.  The  principal  kinds  which  have  been 
mentioned  are  four, — (1)  several,  (2)  free,  (8)  common  fishery,  (4) 
common  of  fishery.  Attempt  has  been  made  to  distinguish  between 
the  last  three  kinds,  but  not  with  marked  success.  In  Benett  v. 
Costar}  an  action  for  interfering  w4th  plaintiff's  fishery  when  the 
plaintiff  declared  on  the  right  to  a  common  fishery  whereas  he  should 
have  alleged  a  common  of  fishery,  the  courts  in  discussing  the  differ- 
ence between  the  two  rights,  said  a  conmion  of  fishery  is  a  right  in 
common  with  certain  other  persons  in  a  particular  stream.  Though 
text  writers  have  used  the  terms  communem  piscariam  and  com- 
rnumam  piscaroe,  a  common  fishery  extends  to  all  mankind.  Holt, 
Ch.  J.,  divided  fisheries  into  three  classes  (1)  separalis,  (2)  libera, 
(3)  communis} 

Shultes,^  after  a  careful  consideration  of  the  question,  concluded 
that  there  are  in  fact  only  two  sorts  of  fishery,  free  or  common  of 
fishery  and  several  fishery,  or  fishery  in  gross,  though  fisheries  may 

^Ooodmnn    v.  fialtash,  L.    R.    7    App.       *8altash   v.  Ooodman,  L.  R.  5   O.    P. 

Cas.  63.3,  52  L.  J.  Q.  B.  N.  S.  193,  48  L.  Div.  431. 

T.  N.  S.  239,  31  Week.  Rep.  293,  47  J.        *8  Taunt.  183,  2  J.  B.  Moore.  83. 
P.  276,  Roversinfif  L.  R.  7  Q.  B.  Div.  106,        ^Smith  v.  Kemp,  Holt,    322,   2    SiUk. 

50  L.  J.  Q.  B.  N.  S.  508,  45  L.  T.  N.  S.  637. 

120,  29  Week.  Rep.  G39,  45  J.  P.  844,  L.       'Schultea,  Aquatic  Rifirhte,  60. 
R.  5  C.  P.  Div.  450. 


Digitized  by  VjOOQIC 


S  379]  FISHERIES.  1391 

acquire  varioas  provincial  denominations^  and  be  subject  to  peculiar 
and  different  restraints  according  to  the  locality  of  their  situation  and 
the  usage  of  the  neighborhood.  And  in  Johnston  v.  Bloomfieldy^ 
Fitzgerald,  B.,  said  that  "the  most  important  distinction  in  fisheries 
lies  in  their  being  exclusive  or  otherwise.  Still,  the  exclusive  right 
of  fishing  may  be  either  in  the  soil  of  tlie  owner  or  not'*  It  thus 
appears  that  the  main  division  of  fishery  is  into  those  which  are  ex- 
Kslusively  in  an  individual  and  those  which  are  shared  in  common 
with  others,  the  latter  receiving  various  names  which  depend  upon 
the  manner  in  which  the  right  is  shared.  The  distinction  between 
free  fishery  and  several  fishery  goes  back  to  the  Year  Books,*  and 
lies  in  the  fact  that  the  latter  is  exclusive,  while  the  former  may  be 
in  common  with  others.®  A  free  fishery  is  merely  the  right  to  fish 
in  a  certain  place  in  common  with  all  others  who  may  have  a  right  to 
fish  there,  and  is  the  same  as  an  unlimited  common  of  fishery.^ 
Blackstone  thought  that  a  free  fishery  was  an  exclusive  right  of  fish- 
ing through  franchise  in  a  public  river,  and  differs  from  a  several 
fishery  in  that  the  latter  must  be  connected  with,  or  derived  from 
ownership  of  the  soil,  while  the  former  need  not  be.®  But  that  dis- 
tinction does  not  meet  the  necessities  of  the  case,  because  it  merely 
defines  a  several  fishery  in  gross,  while  the  idea  carried  by  the  term 
^*  free  fishery  "  is  tliat  the  one  possessing  it  has  a  right  of  fishery  in 
a  certain  place,  of  which  he  cannot  be  deprived,  but  which  is  not  ex- 
clusive.* A  man  may  have  a  free  fishery  both  in  a  public  and  private 
stream,  but  with  this  distinction,  that  in  the  latter  hi&  right  must  arise 
by  grant,  prescription,  or  usage,  and  may  be  transferred  from  one 
person  to  another,  whereas  in  the  former  it  is  vested  in  him  of  com- 
mon right  whether  he  exercises  it  or  not,  and  it  is  not  transferable.  ^^ 
"  In  order  to  constitute  a  several  fishery,  it  is  requisite  that  the  party 

*  Ir.  Rep.  8  C.  L.  68.  everyone  who  has  land    in    the   manor 

•  17  Edw.  IV.,  6  pi.  5.  along  the  bank  of  the  river.     Lamb  v. 
•Hall,   Sea    Shores,    68;     Melvin    v.   2Vef4;&t<7/rin,  1  Car.  &  K.  549. 

Whiting,  7  Pick.  79.  *'A  man  may  have  a  free  fishery  on  his 

Libera  piaearia  cannot  be  held  to  refer  own  soil,  as,  for  instance,  he  may  have 

to  an  exclusive  fishery  in  case  of  a  large  a  river  in  his  own  manor,  and  another 

inland  sea  and  without  warrant  by  sub-  may  have  a  right  of  fishing  there  with 

flequent  usages  or  the  act  of  the  parties,  him.'*     Gihba    v.    Woolliscott,    3    Salk, 

Johnstfm  r,  Bloomfield,  Ir.    Rep.    8    C.  291,  Ck>rab.  433,  464. 

1*.  68.  See  also  16  Yin.  Abr.  title  Piscary, 

•Woolijch,  Waters,  p.  123;  Johnston  (B). 

r.  Bloomfieid,  Ir.  Rep.  8  G.  K  68;  Yard  A    riparian    proprietor   has   no   such 

V.  Carman,  3  N.  J.  L.  937.  property  in  libera  pisoaria  as  to  he  able 

•2  Bl.  CJom.  39.  to  call  the  fish  his  own    and    maintain 

•The  grant  by  a  riparian  proprietor  trespass    for  their    taking   by    another. 

of  a  "free  fishery"  in    a    non-navigable  Upton  v.  DairA;in,  3  Mod.  97. 

stream  passes  nothing   more    than    the  '*  Schultes,  Aquatic  Rights,  61. 
same  right  of  fishery  as  is  claimed  by 
Vol.  II.— Waters.  88. 
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claiming  it  should  so  far  have  the  right  of  fishing,  independent  of  all 
others,  as  that  no  person  should  have  a  coextensive  right  with  him  in 
the  subject  claimed,"  although  a  lesser  or  **  partial  independent " 
right  in  another  does  not  derogate  from  tlie  general  owner.*  ^  Com- 
mon of  fii^hery  may  bo  appurtenant  to  an  estate.*^  The  only  prac- 
tical distinction  at  the  present  time  is  between  a  several  or  exclusive 
fishery  and  a  common  fishery,  the  former  being  one  in  which  tiie 
owner  may  exclude  all  others  from  enjoying  it,  and  the  latter  being 
one  which  is  shared  in  cx)nmion  by  a  greater  or  less  numl>er  of  per- 
sons, usually  by  the  public  in  general. 

380.  Regn^lation  of  fishery;  Crown's  right  to  royal  fish. — Fisheries 
are  of  such  importance  to  the  public  that  they  are  a  matter  of  public 
regulation.  Although  a  man  has  an  exclusive  fishery  on  his  own 
land,  he  doe&  not  owti  the  fish  until  he  has  reduced  tliem  to  his  pos- 
session, imless  they  are  so  confined  that  they  cannot  escape  into  the 
property  of  another  person ;  so  that  his  fishery  right  amounts  to  no 
more  than  the  right  to  use  lawful  means  upon  his  land  for  the  capture 
of  the  fish.  As  long  as  they  remain  free  in  the  water  they  are  tlie 
property  of  the  public  of  connnon  right,  and  the  public  may  maki* 
regulations  for  the  preservation  of  its  property.  The  individual  ha> 
no  right  to  exercise  wasteful  or  destructive  methods  of  fishing,  or  de- 
stroy the  fish  at  a  time  when  they  are  not  fit  for  food  or  tlieir  pi*cser 
vation  is  necessary  to  the  multiplication  of  the  species.  Of  a  regula- 
tion of  any  of  these  matters  by  the  public,  he  has  no  ground  of  com 
plaint.  One  of  tlie  earliest  regulations  of  the  right  of  fishery  wa- 
the  assertion  of  a  claim  on  the  part  of  the  Crown  to  certain  kinds  of 
fish  which  were  regarded  as  of  such  a  character  as  properly  to  be 
rendered  to  it  in  recognition  of  its  prerogative.  It  is  probable  that 
at  one  time  in  tlie  English  history  no  claims  were  made  with  refer- 
ence to  fishery  rights.    Burke  says,^  on  the  authority  of  Bede,  that 

^^Sieyntour  v.  Courtvnay^  5  Burr.  2814;  tishery  does  not    properly    describe   the 

Prehlc  V.  Brovrn,  47  Me.  284.  fishery  by  referring  to  it  as  a  sole  and 

A    several    fishery    may    exist    either  exclusive  fishery,  as  the  word  "several"" 

apart  from,  or  as  incident  to,  the  owner-  has  acquired  a  technical  meaning,  and  is 

ship  of  the   soil    over   which    tlie   river  the  only  word  having  the  same  and  no 

flows.     Hanhury   v.   Jenkins     [1001]    1  other  meaning  than  the  word  separalis,. 

Oh.  401 ;  Malcolnison  v.  O'Dea,  10  H.  L.  found  in  the  old  entries. 

Gas.  5P3,  9  Jur.  N.  S.  1135,  9  L.  T.  N.  "4  Edw.  IV.  29,  pi.  7. 

S.  93,  12  Week.  Rep.  178.  In  regard  to    a  right   of   common    of 

Equivalent  exprossiona  may  he   used,  fishery  in  public  waters  as  appurtenant 

and  after  venUct  "a  sole  and  exclusive  to  an  estate,  it  has    been    held  not    to 

fishery"  is  hold  equivalent  to  "a  several  exist,  the  court  stating  that  it  would  be 

fishery."     Holford    v.  fioilci/.  13    Q.  B.  useless,  the  same   as    prescribing   for   a 

426.  18  L.  J.  Q.  B.  N.  S.   109,  13  Jur.  right  of    common    appurtenant    in    the 

278,  Reversing  8  Q.  B.   1000,  where  it  King's     highway.      Ward    v.     Orestoellf, 

was  held  that  a  declaration  in  trespass  Willes,  206. 

for    entering   and    di?»turbing   a   several  ^  Works,  Vol.  7,  p.  242. 
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because  of  Druid ical  superstition,  which  forbade  this  class  of  food, 
the  people,  although  maritinio,  did  not  know  how  to  use  fish,  and 
that  early  in  the  seventh  century,  because  of  a  drought,  a  famine 
came  upon  the  people,  and  they  were  preparing  to  cast  themselves 
over  a  precipice  into  the  sea  when  Bishop  Wilfred  collected  nets  and 
with  attendants  plunged  into  the  sea  and  gathered  food  from  that 
source.  The  fishing  industry  soon  became  established,  however,  for 
Kf  aitland  says  it  is  by  no  means  impossible  that  in  the  seventh  and 
eighth  centuries  the  King  had  some  claim  to  the  nobler  kinds  of  fish.^ 
Whenever  the  custom  that  the  King  should  have  royal  fish  originated, 
in  Lord  Hale's  time  it  was  well  established,  and  the  royal  fish  were 
sturgeon,  porpoise,  and  whale.^  Whenever  these  fish  were  taken 
within  the  King's  domains  they  belonged  to  him.^  This  rule  applied^ 
however,  only  to  the  domains  of  the  King,  for  if  the  fish  were  takeit 
outside  of  his  domains  he  had  no  claim  to  thera.^  Salmon  fishings  at 
an  early  period  of  the  history  of  Scotland  were  regarded  as  pos- 
sessing a  peculiar  value  over  other  fishings,  and  were  distinguished 
from  them  in  a  remarkable  manner.  They  were  clasised  inter  regalia. 
TTiey  were  only  capable  of  belonp^ng  to  a  subject  by  an  express  grant 
from  the  Crown,  or  by  a  grant  of  fishings  generally,  followed  by  such 
a  user  of  salmon  fishing  as  proved  that  it  was  intended  to  be  compre- 
hended within  the  general  terms  of  the  grant.*  The  subject  may  have 
a  ri^t  to  royal  fish  by  grant  or  by  prescription.'' 

S81.  Right  to  regulate  public  fisheries. —  The  unrestricted  exercise 
of  a  right  which  is  common  to  all,  speedily  results  in  destruction  of 
the  thing  which  is  the  subject  of  the  rights  if  it  is  limited  in  quantity. 
Therefore,  to  protect  the  public  rights  and  to  preserve  the  right  from 

'  DomeiMlay,  230.  the  sea,  which  in  not  a  new  law  but  a 

'Hale,  l)e  Jure  Maris,  chap.  7.  declaration  of  the  common  law. 

Onslow,  in  arguing    in    the    Case    of       *Royal  Fishery  of  the  Banne,  Davies, 

*/tfie«,  1   Plowd.  315,  that  the  title  to    149,  Angell,  Tide  Waters,  p.  3.5,  Appx.  1. 

oroB  of  Rold  and  silver  were  in  the  King,       Of  whales  the  head  belonged  to  him. 

Hftid  that  the  common  law  appropriates  and   the  tail  to  his  consort.     Kolham's 

everjrthing  to  the  persons  whom  it  best   Britton,  97. 

Huita,  excellent  things  to  the  person  who       '  Hale,  De  Jure  Maris,  chap.  7. 

is  the  most  excellent,  the  King.    And  so       Royal  fish   (whale  and  sturgeon)   are 

does  it  likewise  in  regard  to  the  water   inherently  the  property  of  the  Crown. 

as  well  aa  the  earth.     For  the  things  of  Royal  fish  "found  and  taken  within  the 

value  which  the  sea  or  water  yields  are  precincts.    liberties,   limits,   or   jurisdic- 

the    fi«he9    therein,    and    of    the    fishes  tion  of  the  Cinque  Ports,  or  their  mem- 

which  are  in  the  sea  in  England,  two  bers"  belong  to  tlie  Lord  warden,  under 

are  more  excellent  than  the  others,  tn'r.,   royal  grant.     Cinque   Ports   v.  King^   2 

fctnrgeons  and  whales,  and  the  common    Hagg.  Adni.  430. 

law  has  appropriated  them  to  the  King,       ^Gavntnell  v.  Woods  d  Forest  Comrs.  S. 

sui  appears  by  Treatise  de  Prerogative  de   3fncq.  H.  L.  Cas.  419. 

Regis,  chap.    11,   which   says   the  King       ^Hale,  De  Jure  Maris,  chap.  7. 

abiJ]  have  whales  and  sturgeon  taken  in 
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destruction,  it  is  necessary  that  the  public  have  the  authority  to  regu- 
late the  exercise  of  the  right  and  to  fix  limits  to  the  individual  appro- 
priation of  the  commodity  to  which  the  right  applies.  With  respect 
to  common  fisheries  the  public  regulations  began  at  an  early  data 
Magna  Charta*  provided  for  the  removal  of  weirs  which  would  per- 
mit certain  individuals  to  interfere  with  the  enjoyment  by  others  of 
the  common  right.  And  laws  were  made  at  a  very  early  date  for  the 
conservation  of  fish  and  fi*y.^  The  rule  has  never  been  questioned 
that  the  public  has  a  right  to  regulate  the  privilege  of  fishing  in 
waters  which  belong  to  it."  This  right  of  regulation  may  be  enforced 
even  on  the  seashore,  and  against  subjects  of  other  nations.^  Under 
this  rule  a  state  or  nation  may  regulate  seal  fisheries  belonging  to  it, 
and  forbid  their  capture  within  the  distance  from  the  shore  to  which 
ownership  is  conceded  to  it  by  other  nations.'    In  Ex  parte  Marsh^ 


*  Chap.  23. 

•Hale,  De  Jure  Maris,  23. 

"The  preservation  of  the  spawn,  fry, 
or  brood  of  flsh  has  been,  for  centuries, 
since  13  K.  2,  chap.  19,  a  favorite  sub- 
ject of  legislation,  and  the  statutes 
passed  for  the  purpose  are  extremely 
numerous."  Maldon  v.  Woolvet,  12  Ad. 
&,  £1.  13,  4  Perry  &  D.  96,  9  L.  J.  Q.  B. 
N.  8.  370. 

^Morgan  y.  Com.  98  Va.  812,  35  8.  E. 
448;  Bennett  ▼.  Boggs^  Baldw.  60,  Fed. 
Cas.  No.  1,319;  State  v.  Snowman,  94 
Me.  99,  50  L.  R.  A.  544,  46  Atl.  815; 
Pwple  V.  Bridges,  142  111.  30,  16  L.  R. 
A.  684,  31  N.  E.  115;  Com.  v.  Essex  Co. 
13  Gray,  239;  Fuller  v.  Spear,  14  Me. 
417;  S'pear  v.  Robinson,  29  Me.  531; 
Skinntr  v.  Hettrick,  73  N.  C.  53;  State 
ex  rcl,  Alaska  Packers*  Asao,  v.  Cravh 
ford,  13  Wash.  633,  43  Pac.  892;  Smith 
V.  lifaryland,  18  How.  71,  16  L.  ed.  269; 
Hart  V.  Hill,  1  Whart.  132;  Com.  v. 
Tjohman,  8  Kulp,  485;  Inland  Fisheries 
V.  Holyokc  Water  Power  Co.  104  Mass. 
446,  «  Am.  Rep.  247 ;  Bumham  ▼.  Web- 
Mter,  5  Mass.  266;  West  Point  Water 
Poicer  d  Land  Tmprov.  Co.  v.  State,  49 
Neb.  218,  66  N.  W.  6;  Donnell  v.  Joy,  85 
Me.  118,  26  Atl.  1017;  Lawton  v.  Steele, 
119  N.  y.  226,  7  L.  R.  A.  134,  23  N.  E. 
745,  Affirming  152  U.  8.  133,  38  L.  ed. 
386,  14  Sup.  Ct.  Rep.  499;  Rea  v.  Bamp- 
i<m,  101  N.  C.  51,  9  Am.  St.  Rep.  21,  7 
S.  E.  649 ;  Hettrick  v.  Page,  82  N.  C.  65; 
Parker  v.  People,  111  111.  588.  53  Am. 
Rep.  643;  State  v.  Woodard,  123  N.  C. 
710,31  8.  E.  219. 

The  state  is  the  owner  of  the  beds  of 
nil  tide-water  rivers  within  its  bounda- 
ries, unless  they  have  been  granted  away, 


and  hoA  the  right  to  prescribe  the  mode 
in  which  fish  may  be  taken  in  such  wa- 
ters. Hughes  v.  State,  87  Md.  298,  39^ 
Atl.  747. 

Indians  on  a  reservation  within  a 
state  are  bound  to  obey  the  laws  of  the 
9tate  against  killing  fish  with  explosivei. 
People  v.  Pieroe,  18  Misc.  83,  41  N.  Y. 
Sup  p.  858. 

•By  46  &  47  Vict.  chap.  22,  regula- 
tions are  made  for  the  exclusive  fishery 
limits  of  the  British  islandg  and  for 
British  fishing  boats  outside  of  such 
limits,  and  the  jurisdiction  of  an  oifeniae 
is  given  to  sea-fishery  oflicers,  and  their 
jurisdiction  is  held  to  be  exclusive. 
Queen  ▼.  Cubitt,  L.  R.  22  Q.  B.  Div.  622, 
68  L.  J.  M.  C.  N.  S.  132,  60  L.  T.  N.  S. 
638,  37  Week.  Rep.  492,  16  Cox,  C.  C. 
618,  53  J.  P.  470. 

In  Gammell  v.  Woods  d  Forest  Comrs. 
3  Macq.  H.  L.  Cas.  419,  Lord  Wensley- 
dale,  in  discussing  the  question  of  the 
Crown's  rights  to  salmon  fishery  on  the 
coast  of  Scotland,  says  it  would  be 
hardJIy  possible  to  extend  fishing  sea- 
ward beyond  the  distance  of  3  miles, 
which  by  the  acknowledged  law  of  na- 
tions belongs  to  the  coast  of  the  coun- 
try,— that  is,  within  the  dominion  of 
thV  oountrr  by  being  within  cannon 
range, — and  so  capable  of  being  kept  in 
perpetual  possession. 

For  a  full  discussion  of  this  subject, 
see  ante,  S  2a. 

•Section  1956,  U.  8.  Rev.  Stat,  for- 
bade the  killing  of  seals  withfn  the  lim- 
its of  Alaska  territory  or  the  waters 
thereof,  except  by  persons  authorised  to 
do  so  by  the  government.  The  Kodiak, 
53  Fed.*126. 
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the  court  said :  *"  We  think  it  may  be  laid  down  as  a  proposition  of 
natural  law  that-,  inasmuch  as  oysters  are  becoming  more  and  more 
valuable  and  necessary  every  year,  with  the  growth  of  populations,  as 
human  food,  any  state  possessing  great  and  productive  oyster  deposits 
owes  it  as  a  duty  to  humanity,  no  less  than  to  her  own  citizens  en- 
gaged in  the  oyster  culture,  to  protect  these  deposits  from  such  depre- 
dations as  destroy  their  valuable  product."  In  Smith  v.  Maryland^ 
the  court,  speaking  of  the  title  of  the  state  to  the  soil  under  the  navi- 
gable waters,  says  the  state  holds  the  propriety  of  the  soil  for  the  con- 
servation of  the  public  rights  of  fishery  therein,  and  may  regulate 
the  mode  of  that  enjoyment  so  as  to  prevent  the  destruction  of  the 
fishery.  In  other  words,  it  may  forbid  all  such  acts  as  would  render 
the  public  right  less  valuable,  or  destroy  it  altogether.  A  public  priv- 
ilege of  taking  clams  along  a  seashore  and  of  fishing  in  the  waters 
18  enjoyed  in  subordination  to  the  paramount  authority  of  the  1^8- 
lature  to  regulate  and  modify  and,  to  some  extent  at  least,  to  extin- 
guish.* The  question  whether  or  not  the  fisheries  are  of  sufficient 
importance  to  warrant  the  legislature  in  making  regulations  with  re- 
gard to  them,  as  well  as  the  means  which  shall  be  employed,  is  for 
the  legislature  to  determine,  and  the  courts  have  no  control  over  its 
decision.*  The  only  limitations  upon  the  power  of  the  legislature  are 
the  constitutional  provisions  as  to  the  method  of  passing  statutes,  and 

But  tbfai  statute   was  f^upero^^ded  by  Hattie  y.  Queen,  23  Can.  S.  C.  396,  Af- 

the  treaty  between    the    United    States  firming  3  Can.  Exch.  241. 

and  Great  Britain.    See  ante,  f  2a.  Under  the  British  act  of  1S91,  relating 

If  the  government  contracts  with  an  to  the  Bchring  sea  seal  fisheries,  a  vessd 

indiTidual  to  permit  his  killing  a  certain  found  within  the  prohibited    limits,  in 

number  of  seals  each  year  in  its  fisher-  order  to  escape  forfeiture,  was  bound  to 

ies,  the  contract  will  be  broken  so  as  to  show  that    fishing    or    shipping    imple- 

entitle  the  other  party  to  damages   in  mcnts  on  board  had  not  been  used  lor 

case  of  an  agreement  by  the  government  illegal  sealing  during  the  voyage.  Queen 

with   a   foreign    nation    to   prevent   the  v.  The  Oscar  and  Uattie,  3  Can.   Exefa. 

killing  of  any  seals  for  a  certain  time.  241. 

United  8tate9  v.  North  American  Cam-  In  Queen  v.  The  Ainoko,  4  Can.  K^fcb 

merdal  Co.  74  Fed.  145.  195,  it  was  held  that  the  mere  pre*f*nop 

If  a  lessee  of  the  right  to  take  seals  of  a  ship  within  the  zone  prohibited  by 

is  prohibited  during  certain  years  from  the  act  regulating  the  seal  fisheries  ow- 

the  right  to  do  so.  he  is  still  bound  to  ing  to  a  bona  fide  mistake  in  the  maa- 

make    a     commensurate     comp^^nsation,  ters  calculations,  will  not  justify  a  for- 

where  he  accppts  a  partial  performance  feiture  of  the  vessel. 

of  the  contract  on  the  part  of  the  gov-  'S?  Fed.  719. 

emroent.     Ibid.  '  18  How.  71,  15  L.  ed.  269. 

The  seal  fishery  act  of  1891   (54  k  55  •Clarke  v.  Providence,  16  R.  I.  ^T.  I 

Vict,  chap.   19)   provides  that  a  person  L.  B.   K,  725,  15  Atl.  763. 

belonging  to  a  British  ship  shall  not  kill.  *Gentilc  v.  State,  29  Ind.  409,  AfHrfrted 

or  take,  or  hunt,  or  attempt  to  kill  or  in  Htate.  v.  Boone,  30  Ind.  225. 

take,  any  seal  within  Behring  sea  dur-  Wliether  a  statute  (N.  H.  Laws  H^. 

ing  the  period  limited  by  the  order,  and  chap.    22)     forbidding    the    fishing'    for 

pUees  npon  a  per«^on  found  within  the  trout  within  the  streams  and  lak«*-   fif 

•»ea  the  burden  of  showing  that  he  was  the  state  with  the  intent  to  disp^v-  of 

not  violating  the  act.      Th*    Oncar  and  them  for  gain  was  a  police  measure  wefl 
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aa  to  diflcriminations  between  the  various  sections  of  the  state  and  the 
citizens  desiring  to  exercise  rights  of  fishery.  If  the  Constitution  re- 
quires the  passage  of  laws  of  general  operation,  a  statute  regulating 
fisheries  cannot  be  made  applicable  to  only  certain  counties  of  the 
state.  ^^  A  statute  discriminating  between  different  kinds  of  fish,  and 
between  different  localities  and  waters  in  regulating  fisheries,  does 
not  deny  to  any  person  the  equal  protection  of  the  laws.^^  The  pro- 
hibition of  citizens  of  other  counties  from  fishing  in  the  waters  of 
two  counties  of  the  state,  without  anything  to  prevent  residents  of 
those  counties  from  fishing  in  the  waters  of  the  other  counties,  is  an 
unlawful  discrimination.^'  Either  general  or  special  laws,  as  the 
legislature  may  deem  proper,  can  be  enacted  respecting  the  preserva- 
tion of  fish,  under  a  Constitution  giving  power  to  enact  such  laws, 
and  adding  that  they  may  be  enacted  or  enforced  in  partictdar  coun- 
ties or  geographical  districts  designated  by  the  general  assembly.** 
But  the  exclusion  of  residents  of  the  state  who  are  not  taxpayers,  but 
who  are  willing  to  pay  the  license  tax,  from  fishing  in  the  public 
waters  of  the  state  as  taxpayers  are  allowed  to  do,  is  in  violation  of 
a  constitution  which  guarantees  equal  rights,  and  prohibits  ex- 
clusive, separate  public  emoluments  or  privileges,  except  in  consider- 
ation of  public  services.^*  Fish  laws  are  within  the  meaning  of  a 
constitutional  provision  forbidding  the  enactment  of  any  local  or 
special  law  for  the  protection  of  game.^'  A  power  in  the  legislature 
to  regulate  fisheries  includes  power  to  prohibit  certain  kinds  of  fish- 
ing deemed  destructive  both  to  the  supply  of  fish  and  to  the  equal 
<;hance  and  right  of  all  the  inhabitants  to  engage  in  fishing,  since  the 
public  fishery  ordained  by  the  Constitution  is  to  be  preserved,  not 

calculated  to  protect  the  fisheries  of  the  fltreams  in  the  same  county.    Sibley  ▼. 

state,  or  was  a  wise  means  to  accomplish  State,  107  Tenn.  615,  64  S.  W.  703. 

the  legitimate  end,  are  questions  for  the  The  legislature  has  power  to  give  im- 

decision    of    the    legislature.     State    v.  mediate  effect  to  certain  provisions  of 

Doto,  70  N.  H.  286,  53  L.  R.  A.  314,  47  an  act  regulating  the  taking  of  fish,  and 

Atl.  734.  to  postpone   the    operation    of   the   re- 

^Frcnoh  ▼.  Shirley,  7  Ohio  N.  P.  26.  mainder  of  the  act  until  a  definite  future 

And  a  statute  regulating  the  fisheries  time.    Osborne    v.    Charlevoix    Cirouit 

throughout  the  state  is  not  unconstitu-  Judffe,  114  Mich.  655,  72  N.  W.  982. 

ional  merely  because  it  makes  penal  the  ^^Bittenhaus  v.  Johnston,  92  Wis.  588, 

use   of  nets    only    in    certain    counties.  32  L.  R.  A.  380,  66  N.  W.  805 ;  Doughty 

Douahty  v.  Condver,  42  N,  J.  L.  193.  ▼.  Cotiover,  42  N.  J.  L.  193. 

Under  Tenn.  Const,  art.  11,  If  13.  pro-  ^State  v.  Higgins,  51  8.  C.  51,  38  L. 

viding  for  the  enactment  of  laws  for  the  R.  A.  561,  28  S.  E.  15. 

protection  and  preservation  of  game  and  ^*Peters  v.  State,  96  Tenn.  682.  33  L. 

fish,  the  legislature  has  the  right  to  des-  R.  A.  114,  36  S.  W.  399. 

ignate  the  locality  in  which   fish  laws  ^*Gu8tafson  v.  State,    40   Tex.    Grim. 

shaU  he  applicable\  and  may  limit  them  Rep.  67,  43  L.  R.  A.  615,  46  S.  W.  717, 

to  any  geographical  district,  whether  a  48  S.  W.  518. 

county  or  less  than  a  county,  and  wheth-  ^State  v.  Uiggins,  61  8.  C.  61,  38  L. 

cr  in  one  stream  or  in  a  number  c^  R.  A.  561,  28  S.  K.  16. 
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destroyed.*^  A  statute  providing  that  it  shall  not  be  lawful  for  ^^  any 
person  "  to  fish  in  certain  public  rivers  within  certain  points  '^  with 
seines  or  nets,  except  from  the  shore  in  the  usual  and  customary  man- 
ner/' makes  no  discrimination  in  favor  of  the  owners  of  shores  so  as 
to  be  unconstitutional,  but  prohibits  all  persons  from  fishing  except 
in  the  mode  prescribed,  and  is  a  valid  exercise  of  the  police  power  of 
the  state  to  regulate  fisheries."  In  Massachusetts,  and  Maine  which 
has  adopted  its  law,  the  public  right  has  been  asserted  rather  more 
stringently  than  elsewhere,  and  it  was  tliere  held  that  the  public  au- 
thorities might  make  an  exchisive  lease  of  a  groat  pond  which  belongs 
to  the  public  for  the  cultivation  of  food  fishes,  and  prohibit  other  per- 
sons from  catching  fish  therein,  evei*  those  which  are  migratory  and 
come  in  from  the  sea.^*  Statutes  may  be  passed,  in  the  discretion  of 
the  legislature,  placing  the  public  fisheries  under  the  care  and  super- 
intendence of  certain  persons  to  make  them  as  valuable  or  useful  as 
posaible,  as  well  as  for  their  preservation.^®  This  doctrine  is  in  ac- 
cord with  the  rule  that  the  legislature  may  grant  exclusive  fishery 
ri^ts;  but  such  grants  have,  in  other  jurisdictions,  been  exchisive  as 
to  territory,  and  not  as  to  the  entire  body  of  water  to  which  they  are 
made  to  apply.  The  former  classes  of  grants  do  not  materially  inter- 
fere with  the  rights  of  the  public,  while  the  latter  result  in  a  total 
destruction  of  the  public  right  Acts  for  the  preservation  of  the 
fishery  are  public  acts  which  will  be  taken  notice  of  by  the  courts.*" 
382.  Bight  to  regulate  fishery  on  private  property.— The  character  of 
a  fishery  is  such  that  even  though  it  belongs  to  a  private  individual 
because  it  is  located  on  his  property,  yet,  if  the  stream  is  connected 
with  waters  which  reach  the  property  of  other  persons,  the  individual 
does  not  exercise  a  right  which  affects  himself  alone,  but  his  conduct 
with  respect  to  the  fishery  may  affect  all  other  persons  having  right- 
ful access  to  the  water  in  which  the  fish  are  found.     Therefore,  un- 

»i>r«o  V.  HiUiker,  56  Vt.  641.  al«.    Com.  v.  Hilton,  174  Maw.  20,  45  1.. 

^Hughes  v.  fiiate,  87  Md.  298.  30  Atl.  R.  A.  475,  54  N.  E.  302;   Watcrtown  v. 

747.  White,  13  Mass.  477. 

^om.  v.  Vincent,  108  Mass.  447.  Where  a  town  was  jriven  by  statute 

The  lioenaee  of  a  preat  pond  for  the  the  right  of  disposing  of  the  privile^  of 
purpose  of  cultivating  useful  finhes  taking  certain  kinds  of  fish  in  the  river 
undier  tbe  statute  of  1860  has  the  exclii-  within  its  limits,  and  a  penalty  was  pre- 
stve  rigbt  of  fishing  in  the  whole  pond,  scribed  for  obstructing  the  passage  of 
although  he  has  not  occupied  any  part  fish,  it  was  held  that  the  penalty  was 
of  it  with  indosurcs  or  appliances  to  merely  cumulative,  and  that  a  common- 
carry  out  tbe  purposes  of  the  lease,  law  action  might  be  maintained  against 
Com.  V.  Weatherhead,  110  Mass.  175.  a  person  obstructing  the  passage  of  the 

The  legiskiture  has  power,  in  the  pub-  fish.     Harden  v.  (Crocker,  10  Pick.  38:*». 

lie  interest,  to  determine  the  mode  of  ^^Moulton  v.  Lihhcy,  37    Me.    472,    .30 

using  fisheries,  even  to  the  granting  of  Am.  Dec.  .57. 

ezdufivo  rights  of  fishing  to  individu-  '^Com,y,  }fcCurdy,  ."i  Ahi-u*.  .121. 
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less  the  fish  are  in  a  pond  or  stream  which  does  not  connect  with  other 
property  the  individual  cannot  claim  that  he  has  exclusive  and  abso- 
lute right  to  enjoy  the  fishery  without  regulation  by  the  public  of 
the  manner  in  which  ho  does  so.  He  is  in  a  position  to  destroy  rights 
which  are  common  to  all,  although  his  right  with  respect  to  them  i& 
exclusive  on  his  own  property;  therefore,  he  is  bound  to  submit  to 
regulations  which  will  preserve  the  common  property.  He  must  ex- 
ercise his  right  in  a  manner  not  prohibited  by  law.*  And  this  is 
especially  true  if  the  private  right  is  under  mere  permission  from  the 
state.*  As  said  in  People  v.  CoUison?  the  state  has  an  undoubted 
right  to  regulate  the  manner  in  which  fish  shall  be  caught,  and  to  pro- 
tect their  migrations,  even  into  private  waters,  when  the  ownership  of 
such  fish  is  in  the  public  by  reason  of  their  migratory  habits,  and  no 
individual  has  any  property  right  in  them  until  he  has  subjected  them 
to  his  control.  So  far  as  the  waters  of  the  state  are  conmion  passage- 
ways for  fish,  they  are  of  public  character  and  subject  to  legislative 
control.*  In  Vinton  v.  Welsh  ^  it  is  said  to  be  the  rule  of  Massachu- 
setts that  the  legislature,  having  always  exercised  the  right  of  regulat- 
ing fisheries  in  rivers  not  navigable,  the  common-law  right  of  fishery 
in  the  riparian  proprietors  is  subject  to  such  regulations  as  the  legis- 
lature may  make.®     In  Cottrill  v.  Myrick"'  it  is  said  that  in  Massa- 

^Devonshire  v.  Smith,  1  Alcock  &  N.  spears  over  a  man's  own  lands,  if  the 

442;  Rogers  v.  Jones,  1   Wend.  237,  19  water   there   is    connected    with    other 

Am.  Dec.  493;  People   v.    Bridges^    142  bodies  of  water  through  which  fish  mi- 

111.  30,  10  L.  R.  A.  884,  31  N.  E.  115;  grate.    People  v.  Collison,  85  Mich.  105, 

People  V.  Truokee  Lumber  Co.  116  Cal.  48  N.  W.  292. 

397,  30  L.  R.  A.  581,  68  Am.  St.  Rep.  A  person  is  not  illegally  deprived  of 

183,  48    Pac.  374;    Com.   v.    Chopin,    5  his  property  by  a  law  which  restricts 

Pick.   199,  16  Am.  Dec.  386;   Parker  v.  the  right  of  fishing  because  his  land  and 

People,  111  III.  588,  53  Am.  Rep.  643:  fishing  tackle  will  be  of  less  value.    Peo- 

State,  Waller,  Prosecutor,  v.  Snover,  42  pie  v.  Brooks,  101  Mich.  98,  59  N.  W. 

N.  J.  L.  341;  Oentile  v.  State,  29  Ind.  444. 

409 ;    State   v.    Hockctt,   29    Ind.    302 :  A  bayou  extending  back  from  a  public 

State  V.  Boone,  30  Ind.  225;  Stuttsman  body  of  water  and  into  which  fish  have 

V.  State,  57  Ind.  119;  Hooker  v.  Cum-  free  access  from   such   water,  and   not 

mings,  20  Johns.  90,  11  Am.  Doc.  249;  wholly  on  the  premises  of  a  private  in- 

Cof/i.  v.  Look,  108  Mass.  452;  Com.  v.  dividual,  is  "waters  of  the  state"  within 

FolUtt,  164  Mass.  477,  41  N.  E.  676;  the   meaning   of   a   statute   prohibiting 

People  v.  Doxtater.  75  Hun,  472,  27  N.  seines,  nets,  or  traps  in  waters  of  the 

Y.  Supp.  481 :  Penhles  v.  Hannaford,  18  state.     State  v.  Blount,  85  Mo.  543. 

Me.  100;  Vinton  v.  Welsh,  9  Pick.  87.  'Bennett  v.  Boggs,  Baldw.  60  Fed.  Cas. 

Tlie  act  of   1871  gave  the  proprietor  No.  1,319. 

of  an  un-navigable  tidal  stream  where  it  '  85  Mich.  105,  48  N.  W.  292. 

emptied   into   salt  water,   who  had   in-  *8tate  v.  Roberts,  59  N.  H.  256,  47 

closed  it  for  the  purpose  of  cultivating  Am.  Rep.  199;  State,  Weller,  Prosecut- 

fishes,  control  of  the  stream  within  his  or,  v.  Snover,  42  N.  J.  L.  341. 

own  premises  and  around  the  mouth  of  '9  Pick.  87. 

the  stream.     Kastham  v.  Anderson,  119  *Jngraham  v.  Wilkinson,  4  Pick.  268, 

Mass.  526.  16  Am.  Dec.  342. 

A   state  may  prohibit  the  taking  of  In  Massachusetts  and  Maine  from  the 

fisb   by  means  of    artificial    lights    and  earliest  times  the  English  common  law 
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chusettSy  from  its  earliest  settlement,  the  coimiion4aw  rule  that  fish- 
eries  in  streams  not  navigable  belong  to  the  riparian  proprietors  has 
been  modified*  It  was  deemed  most  conducive  to  the  public  good  to 
subject  salmouy  shad^  and  alewife  fisheries  to  public  control  when- 
ever the  legislature  thought  proper  to  interfere  Under  that  rule  the 
state  retains  a  right  superior  to  that  of  any  or  all  riparian  proprietors, 
and  may  make  such  regulations  of  tlie  fisheries  as  it  chooses.^  The 
legislature  has  power  over  the  whole  subject  of  fishery  so  far  as  pub- 
lic and  common  rights  are  concerned,  and  may  by  statute  impose  pen- 
alties upon  the  taking  of  fish  by  anyone  except  under  certain  restric- 
tions, even  in  the  waters  contiguous  to  his  own  land ;  and  it  cannot 
be  doubted  that  it  can  also  abridge  the  common  right  in  favor  of  the 
proprietor  when  it  is  satisfied  that  the  interests  of  tlie  public  will  be 
best  served  by  an  ampler  recognition  of  the  right  of  private  property.* 
No  right  can  be  acquired  by  prescription  against  the  public  right  of 
regulation.^®  Even  when  the  body  of  water  which  contains  the  fish 
is  entirely  on  the  land  of  an  individual  the  state  may  regulate  the 
times  and  manner  in  which  he  may  take  the  fish  therefrom.  If  he 
Avas  permitted  to  take  and  sell  fish  at  pleasure  from  his  private 
grounds,  sucli  conduct  woiJd  provide  an  easy  means  of  evading  the 
laws  prohibiting  taking  them  from  the  more  public  waters  of  the 
state ;  and,  as  a  police  regulation  necessary  to  aid  in  the  enforcement 
of  the  general  laws  upon  the  subject,  laws  may  be  made  applicable  to 
such  private  waters.  Such  laws  arc  sustained  in  People  v.  Bridges^  * 
upon  another  ground.  The  court  held  tliat  the  fact  that  a  private  in- 
dividual has  the  sole  and  exclusive  right  to  take  fish  from  a  certain 
pond  or  lake  by  reason  of  his  ownership  of  the  land  under  and  sur- 
rounding the  same  does  not  deprive  the  legislature  of  the  power  to 
control  and  regulate  the  exercise  of  that  right;  and  a  statute  which 
has  that  effect  is  not  void  because  it  is  an  undue  and  unwarrantable 
interference  with  the  property  rights  of  such  owner  of  the  land  upon 

as  to  fisheries  was  changed  by  oommon  legislature  of  Massachusetts  before  the 

eonscnt  in  that  in  all  conveyances  by  in-  separation   of  Maine  from  it,  and  the 

dividuals  of  lands  upon  streams  through  conimon-law  right  of  the  riparian  owner 

which     salmon,     shad,     and     alewives  made  subject  to  the  public  control.  Aud 

passed,  to  cast  their  spawn,  it  was  un-  therefore  the  legislature  may  give  to  a 

derstood    that    fishing    for    such     fish  stranger  a  right  of  fishing  in  a  certain 

should  remain  m  the  public,  and  there-  stream  to  the  exclusion  of  the  riparian 

fore  is  always  subject  to  legislative  reg-  owner.     Imnt  v.  ITunicr,  16  Me.  9. 
Illation.     Cotirill  v.  Myrick,  12  Me.  222.       •Bairotc*  v,  McOermott,  73  Me.  441. 

'  12  Me.  222.  ^"Cottrill  v.  Afjfrick,  12  Me.  222. 

•CoHHll  V.  i/yricAr,  12  Me.  222.  "  142  111.  30,  16  L.  R.  A.  684,  31  N.  E. 

The  Maine  Constitution  does  not  pro-  115.     In  that  case,  however,  there  was  a 

hibit  the  interference  by  the  legislature  commuiiH'ntion    between    the    pond   and 

with  fisheries  in  streams  not  navigable,  the  public  waters  of  the  state  at  certain 

since  iuch  power  was  reserved  by  the  times  of  the  year. 
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which  the  lake  is  situate.  The  riglit  of  a  riparian  owner  to  take  lish 
does  not  inhere  in  the  individual,  but  is  a  boon  or  privilege  granted 
by  the  sovereign*  It  can  hardl v  be  contended  that  the  right  to  take 
lish  from  a  private  pond  is  a  boon  granted  by  the  sovereign.  The 
only  right  the  sovereign  has  in  regard  to  the  matter  arises  when  the 
public  interests  are  involved,  and  they  are  not  involved  in  the  taking 
of  fish  from  private  ponds  any  furtlier  tlian  the  r^ulation  of  such 
right  is  necessary  for  the  enforceinont  of  the  general  laws.  The  regu- 
lation of  fishing  in  private  ponds  deprives  the  owner  of  no  constitu- 
tional right.  ^*  The  state,  however,  has  a  greater  right  to  control  the 
fish  when  it  has  stocked  the  water  with  game  fish  at  large  expense.*' 
Private  property  cannot,  however,  be  taken  for  the  purpose  of  giv- 
ing tlie  public  a  right  to  fish  upon  it  under  the  power  of  eminent 
domain.  And  therefore  the  United  States,  after  taking  land  without 
compensation  for  lighthouse  purposes,  may  make  extensions  and  erect 
structures  to  prot<»ct  it  from  freshets  and  ice,  but  cannot  maintain 
them  for  the  use  of  the  fish  commission ;  and  the  owner  of  the  prem- 
ises is  entitled  to  make  such  use  of  the  extension  as  is  consistent  with 
the  maintenance  and  protection  of  the  lighthouse.** 

883.  Close  seasons. —  To  prevent  the  extinction  of  any  particular 
species  of  fish  it  is  necessary  that  they  have  ample  opportunity  for 
propagJition,  and  the  legislature  may  therefore  forbid  taking  them 
from  the  water  during  the  propagating  season,  or  for  such  further 
time  as  is  necessarj'  to  provide  for  the  increase  of  the  fish.*  The 
seasons  may  be  made  longer  in  some  counties  than  others  if  it  seems 
necessarj'  to  do  so.^  And  permission  may  be  given  to  take  fish  for 
propagating  purposes  when  they  cannot  be  taken  for  other  purposes.^ 
A  statute  prohibiting  the  taking  of  smelt  at  certain  times,  but  provid- 
ing that  it  shall  not  apply  to  any  person  catching  smelt  while  fishing 
for  other  kinds  of  fish,  will  not  prevent  a  prosecution  if  tlie  intention 
was  to  catch  the  smelt,  although  there  was  also  an  intention  to  catch 
the  other  fish."*    A  statute  making  a  close  time  from  the  16th  of  July 

"^Peters  v.  State,  96  Tenn.  682,  33  L.  Dec.  493 ;   People  v.  O'Neil,  110  Mich. 

R.  A.  114,  36  S.  W.  399.  324,   33  L.  R.  A.  696,  68  N.  W.  227; 

One  who  owns  the  land  surrounding  a  State  v.  Adams,  78  Me.  486,  7  Atl.  269; 

pond  is  not  entitled  to  take  trout  there-  State  v.  Smithy  61  Vt.  346,  17  Atl.  492; 

from  during  the  prohibited  season,  un-  Ex  parte  Ue^clett,  22  Nev.  333,  40  Pac 

less  the  water  is  so  inclosed  as  to  be  ab-  96 ;  Thompson  v.  Lewis,  83  Me.  223,  22 

solutely  within  his  control,  and  the  free  Atl.   104;   Purinton  ▼.  Ladd,  58  N.  H- 

passage  of  fish  to  and  from  it  is  entire-  506:  People  v.  Reed,  47  Barb.  235. 
ly  and  rightfully  obstructed.     State  v.        *Osborn  v.  Charlevoix  Circuit  Judge, 

Roberts,  69  N.  H.  484.  114  Mich.  655,  72  N.  W.  982. 

'^Com.  V.  Bender,  7  Pa.  Co,  Ct.  624.  ^People  v.  Brooks,  101  Mich.  98,  59  N. 

^*Edmond8on  Island  Case,  42  Fed.  15.  W.  444. 

^Rogers  v.  Jones,  1  Wend.  237,  19  Am.        *Com.  v.  Look,  108  Mass.  452, 
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to  the  Ist  of  April  following  does  not  repeal  a  prior  statute  making  u 
dofle  time  in  each  week  of  four  days,  from  Sunday  morning  until 
Thursday  night*  As  a  police  regulation,  fishing  on  Sunday  may  be 
prohibited)  although  it  is  not  necessary  for  the  preservation  of  thtj 
fish.^  But  fishing  on  Sunday  is  not  illegal  unless  prohibited  by 
statute.^ 

384.  Kanner  of  fishing. —  The  manner  of  fishing  has  as  much  infln 
ence  on  the  destruction  of  the  fish  as  the  taking  of  them  during  thv 
propagating  season,  and  therefore  the  legislature  may  forbid  the  immi 
of  certain  implements  in  the  t4iking  of  fish.  A  single  hook  and  line 
is  the  least  destructive  of  all  the  methods  of  taking  fish,  and  the  legis- 
lature may  limit  fishermen  to  that  means  if  it  chooses  to  do  so.^  It 
may  forbid  set  lines,^  or  lines  with  a  number  of  hooks  attached  to 
them.'  Taking  fish  with  spears  may  be  prohibited.*  So,  also,  may 
the  use  of  nets.*  The  prohibition  of  the  use  of  nets  may  either  forbid 
them  absolutely  or  regulate  their  kind  or  manner  of  use.     The  use 

^Biate  V.  Thompson,  70  Mc.  196.  throu;^h  the  ice  and  tended  by  one  per- 

*Rut}ier  V.  Harris,  h.  R.  1  Exch.  Div.  son  in  a  violation  of  a  statute  prohibit- 

07,  45  L.  J.  M.  C.  N.  S.  103,  33  L.  T.  N.  ing  the  taking  of  fish  in  any  other  man- 

S.  825.  ner   than   by  a   ningle-baited  hook  and 

The  New  York  act  of  1815  prohibiting  lino,     f^tatc  v.  Skolftrld.  63  Me.  206. 

fishing  m  the  Hudson  river  from  sunset  *8tate  v.  Stevens,  69  Vt.  411,  .38  Atl. 

on  Saturday  to  sunrii^  on  the  following  80;   State  v.  Houghton,  65  Vt.  328,  26 

Monday  of  each   week   should  be  equi-  Atl.  112. 

tably  construed  to  effect  the  object  in-  But  lines  with  a  single  hook  to  each 

tended.     Sickles    v.    Sharp,     13   Johns,  and  fastened  to  an  object  on  the  shore 

497.  are  not  "set-lines"  within  the  meaning 

Under  a  statute  forbidding  persons  to  of  the  Vermont  statute  imposing  a  fine 

take  fish  or  to  impede  their  passage  in  for  fishing  with  set  lines  in  the  waters 

weirs    from    sundown    Saturaay     until  of  the  state.    State  v.  Stevens,  69   Vt. 

sunrise  Monday,   fish   cannot  be  taken  411.  38  Atl.  80. 

from  the  weir  after  sundown  Saturday,  •  A  statute  providing  that  no  one  shall 

although  they  entered  before  that  time,  place  or  cause  to  be  placed  any  trot-line 

and  could  not  he  secured  because  of  the  or  other  obstruction  across  any  of  the 

state  of  the  tide.     Baker  v.  Wentworth,  rivers,  creeks,  lakes,  or  ponds  in  such  a 

17  Me.  347.  manner  as  to  hinder  or  obstruct  the  free 

^Nelson  v.    Pyramid   Harbor  Packing  passage   of   fish    up,   down,  or  through 

Co,  4  Wash.  689,  30  Pac.  1096.  such   water  course,  for  the  purpose  of 

^Siate  V.  J/rocifMibt,  59  Minn.  465,  27  taking  or  catching  fish,  is  not  violated 

Lu  R.  A.  76,  61   N.  W.  560:    State  v.  by  the  erection  of  a  trot-line  when  it  is 

OoMfif^n,  62  Vt.  191,  20  Atl.  824;  Com,  not  shown  that  it  was  set  in  such  a  way 

▼.  Presoott,  151  Mass.  60,  23  N.  E.  729;  as  to  obstruct  the  passage  of  the  fish. 

People  V.  Miller,  88  Mich.  383,  50  N.  W.  Collins   v.    Bankers*   Acci.    Ins.    Co,   90 

296.  Iowa,  216,  59  Am.  St.  Rep.  367,  64  N. 

A  prohibition  of  catching  fish  "except  W.  778. 

with  rod,  hook,  and  line"  does  not  pre-  *Stuttsman  ▼.  State,  57  Ind.  119. 

elude  the  use  of  reels,  fly-hooks,  bait,  *Slcinner  v.    Heitrick,   73   N.   C.   33; 

bobs,  sinkers,  and  squids  in  fishing  with  People  v.  Kirsch,  67  Mich.  539,  35  N.  W.- 

rod,  hook,  and  line,  as  they  are  included  157;    Com,   ▼.   Pease,    137   Mass.    576; 

in  ordinary  and  popular  use.     Com,  ▼.  State  v.  Hockett,  29  Ind.  302;  Drew  v. 

Wetherill,  8  Pa,  Dist.  R.  653.  Hilliker,  66  Vt.  641 ;  Watertoton  ▼.  Dra- 

Taking   fish   by   means   of   numerous  per,  4  Pick.  165:  La/wton  v.  Steele,  119 

^^le-bftited  hooks  and  lines  set  in  holes  N.  Y.  226,  7  L.  R.  A.  134,  16  Am.  St. 
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of  nets  which  prevent  tlie  passage  of  fish  in  the  stream  may  be  for- 
bidden.® Or  the  use  of  a  set  net  may  be  proliibited,  while  nets  which 
are  operated  by  persons  in  charge  of  them  may  be  permitted.'  And 
certain  kinds  of  nets  may  be  permitted  and  others  forbidden.®  The 
taking  of  certain  kinds  of  fish  may  bo  excepted  from  the  general  pro- 
visions of  the  law.*^  The  mere  construction  of  a  dam  across  the  stream 
does  not  take  the  stream  out  of  the  provisions  of  a  statute  forbidding 


Rrp.  813,  23  N.  E.  878;  People  ex  rcl, 
Huntington  v.  Crcnnan,  141  N.  Y.  239, 
36  N.  E.  187 ;  Rea  v.  Hampton,  101  N. 
C.  51,  0  Am.  St.  Rep.  21,  7  S.  E.  693; 
State  V.  Totrle,  80  Me.  349,  14  Atl.  729. 

liAnding  nets  are  not  included  in  a 
prohibition  of  the  use  of  "any  seine, 
drift-net,  fyke-net,  or  net  or  nets  of  any 
other  description,''  as  it  is  not  ejuadem 
yeneritt.  Com.  v.  Wetherill,  8  Pa.  Dist. 
R   1153. 

'  Under  a  statute  forbidding  the  plac- 
injs:  of  anything  in  a  stream  which 
would  substantially  and  matrrially  in- 
terfere with  the  passage  of  the  fish  up 
and  down  the  stream,  a  net  cannot  be 
maintained  with  wings  which  reach 
nearly  to  the  hanks  on  cither  side. 
Bummers  v.  People j  29  111.  App.  170. 

A  person  is  liable  for  the  acts  of  his 
employees  if  they  pursued  his  general 
diroctions  and  he  knew  substantially 
whiit  had  been  done.  Smith  ▼.  People. 
46  III.  App.  130. 

The  setting  of  a  temporary  net  in  a 
river  is  not  within  the  province  law,  8 
Anne,  chap.  3,  for  preventing  obstruc- 
tions to  the  passage  of  fish  in  rivers  con- 
sisting of  weirs,  hedges,  fish -garths, 
stakes,  kiddles,  or  other  disturbance  or 
encumbrance.  Com.  v.  Ruggles,  10 
Mass.  391. 

The  acts  regulating  fishing  in  the 
Haokcnsack  river  do  not  prohibit  nets 
during  certain  seasons  of  the  year  pro- 
vided they  do  not  extend  more  than  one 
fifth  across  the  stream,  nor  restrict 
their  emplojnnent  to  the  easterly  shore. 
Budd  V.  8ip,  13  N.  J.  L.  348. 

A  net  is  not  stretched  across  a  river 
within  the  meaning  of  a  statute  prohib- 
iting the  same,  where  a  space  of  10  or 
12  yards  is  left  between  it  and  the  shore, 
of  sufficient  depth  to  allow  fish  to  pass 
up  the  river  without  obstruction.  Wil- 
son V.  Afoy  Fishery  Co,  It.  L.  R.  19  Eq. 
270. 

'Where  the  statute  prohibits  the  set- 
ting of  a  net  except  when  the  owner  is 
actually  drawing  or  dragging  a  net  for 
fish,  a  person  engaged  in  dragging  for 


fish  cannot  set  his  net  in  such  a  way  as 
to  prevent  the  passage  of  fish  up  the  riv- 
er, and  keep  it  set  for  several  hours 
while  he  is  engaged  in  dragging  another 
net;  but  the  stationery  net  and  drag 
net  must  both  be  put  into  the  water  at 
the  same  time.  Han^oomb  v.  Rusftelly 
16  Gray,  162. 

A  seine  having  one  end  attached  to  a 
boat  made  fast  to  a  stake  on  one  side  of 
a  river  and  having  at  the  other  end  a 
rope  which  is  passed  round  a  stake  on 
the  other  bank  of  the  river  and  is  held 
by  men  and  drawn  or  slackened  at 
pleasure  is  a  placed  and  set  seine. 
Waterioicm  v.  Draper ,  4  Pick.  166. 

The  prohibition  contained  in  10  Car. 
1.  Ir.  G.  14,  against  taking  salmon  with 
stop  or  standing  nets,  includes  Scotch 
weirs  composed  of  poles  stuck  into  the 
bed  of  the  river  with  nets  suspended  and 
fastened  to  the  poles.  Devonshire  v. 
Smith,  1  Alcock  &  N.  442;  M'Adam  v. 
Ilalliday,  1  Alcock  &  N.  469  note. 

*A  law  making  it  unlawful  to  con- 
struct, etc.,  any  pound  net  for  the  pur- 
pose of  catching  food  fishes,  "at  a  great- 
er depth  than  05  feet  at  low  tide,"  re- 
fers to  low  tide  under  normal  condi- 
tions. Cherry  Point  Fish  Co.  v.  Nelson, 
25  Wash.  558.  66  Pac.  55. 

A  statute  making  it  unlawful  to  fish 
at  certain  seasons  of  the  year  with  nets 
having  a  mesh  less  than  a  certain  size 
has  reference  to  the  size  of  the  mesh  of 
the  nets  at  the  time  they  were  manufac- 
tured; and  a  conviction  thereunder  is 
not  authorized  for  fishing  wHh  a  net 
having  meshes  of  the  required  size  when 
manufactured,  but  which  have  shrunk 
to  less  than  the  required  size  through 
use.  People  v.  Oillingham  (Mich.)  9 
Det.  L.  N.  232,  00  N.  W.  1027. 

•  If  suckers  are  excepted  from  a  pro- 
hibition of  taking  fish  with  nets  the 
court  will  not  strike  out  the  exception 
because  other  sections  of  the  statute  ex- 
pressly mention  suckers  as  fish  which 
may  be  taken  with  nets  in  certain  speci- 
fied waters.  People  v.  Tanner,  128  N. 
Y.  416.  28  N.  E.  364.  Affirming  38  N.  Y. 
8.  R.  340,  14  N.  Y.  Supp.  334. 
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fi-l.ing  with  nots,  if  fish  still  migrate  up  and  down  the  river  past  the 
djuu.'*  The  rights  of  riparian  owners  may  be  protected  by  forbid- 
ding the  use  of  nets  within  a  certain  distance  of  their  shores.^  *  A 
statutory  provision  allowing  those  fishing  with  gill  nets  of  lawful  sizo 
to  retain  fish  of  less  than  a  specified  weight,  which  those  using  other 
mts  must  return  to  the  water,  does  not  discriminate  against  the  lat- 
ter, since  all  may  use  a  gill  net  of  lawful  size.*''^  The  principle  which 
permits  the  prohibition  of  net  fishing  permits  also  the  prohibition  of 
weirs  or  other  fixed  means  of  taking  fish  in  such  manner  as  either  to 
dwtroy  the  fish"  or  to  interfere  with  the  fishing  operations  of  other 
persons."  The  repairing  of  an  old  weir  is  a  setting  of  a  weir  within 
the  meaning  of  a  statute  prohibiting  such  setting  with  the  intention 
of  catching  or  destroying  fish.^'  The  operation  of  fishing  milldams, 
which  are  a  combination  of  milldam  and  engine  for  the  destruction 
of  the  fish  as  they  attempt  to  pass  the  dam,  may  also  be  prohibited ; 
and  such  a  dam  is  an  obstruction  within  the  meaning  of  a  statute 
providing  for  the  removal  of  all  obstructions  for  the  free  passage  of 
fisL"     Other  fixed  engines  or  destructive  methods  of  fishing  may 


■Olwr  ▼.  BaUet/,  86  Me.  161,  27  Atl. 
90. 

"^Unook^  T.  Davis,  53  Mich.  375.  51 
Aiii.Bep.  llff.  10  N.  W.  103;  Donnell  v. 
^oy.85Me.  118,  26  Atl.  1017. 

The  criterion  to  be  applied  in  deter- 
ptning  whether  or  not  a  fishing  weir  is 
in  front  of  the  shore  of  another,  with- 
ia  the  meaning  of  the  statute  imposing 
i  penalty  therefor,  is  whether  or  not  it 
ii  M  near,  or  is  so  situated  in  reference 
to  the  shore,  that  it  in  some  way  injures 
or  injurioasW  affects  the  owner  thereof 
in  the  enjoyment  of  his  rights  as  owner. 
Dviitim  T.  Parker,  07  Me.  461,  54  Atl. 
1115. 

"O»^orn  y.  Charlevoix  Circuit  Judge, 
\U  Mich.  655,  72  N.  W.  982. 

"Under  the  salmon  fisheries  act  of 
1861  (24  ft  25  Vict.  chan.  100)  no  weir 
can  be  placed  more  than  nnlf  way  across 
a  non-nayigable  river  without  a  pre- 
wribed  opening  for  the  p<issage  of  sal- 
mon, and  all  other  weirs  (fishing  dams) 
ire  prohibited.  Rolle  v.  Whyte,  L.  R. 
3  Q.  B.  286,  8  Best,  ft  8.  116,  37  L.  J. 
Q.  B.  N.  8.  105,  17  L.  T.  N.  8.  660,  16 
Week.  Rep-  503. 

If  the  statute  prohibits  weirs  without 
opniingB  only  in  cert n in  portions  of  the 
•trewni  a  eomplaint  for  violation  of  the 
'tatute  mnst  show  that  the  weir  was  in 
the  prohibited  portion  of  the  stream  in 
ci»e  it  allege  nb^nce  of  an  opening. 
Btate  V.  TumhuU,  78  Me.  302,  6  Atl.  1. 


A  statute  providing  that  the  one  who 
first  mnkes  n  weir  for  catching  fish  on 
any  flat  shall  not  be  interrupted  in  its 
enjoyment  will  apply  to  pounds  when 
they  come  into  use.  Stannard  v.  Hub- 
hard,  34  Conn.  370. 

A  fishing  weir  is  not  one  "the  mate- 
rinls  of  which  are  chiefly  removed  annu- 
ally" so  as  to  come  within  the  exception 
of  a  statute,  when  it  is  constructed  of 
200  Inrs^e  posts  driven  G  feet  or  more  in- 
to the  ground  under  the  sea  by  means 
of  a  pile  driver,  with  smaller  posts  be- 
tween the  large  ones,  and  it  is  only 
pieces  of  brush,  one  row  of  stay  laths, 
and  the  tops  of  the  posts  which  are  re- 
mo\'ed  during  the  winter  season,  in  or- 
der that  the  weir  may  be  injured  as  lit- 
tle as  possible  by  the  floating  ice.  Dun- 
ton  V.  Parker,  07  Me.  461,  54  Atl.  1115. 

^*  A  Connecticut  statute  provided  that 
no  person  should  use  a  bush  seine  in  the 
Oiisatounick  river  or  obstruct  the  draw- 
ing of  seines  and  taking  of  fish  there; 
and  it  was  held  that  the  statute  applied 
to  the  whole  river,  and  not  to  certain 
parts  of  it  only.  Eastman  v.  Curtis,  1 
Conn.  323. 

"^Atirood  r.  Oasvell,  10  Pick.  403. 

"'HoHgson  v.  Little,  14  C.  B.  N.  S.  Ill, 
82  L.  J.  M.  C.  N.  S.  220,  10  Jur.  N.  8. 
46,  8  L.  T.  358,  11  Week.  Rep.  782,  0 
Cox  C.  C.  327. 

A  mill  dam  is  not  a  fishing  mill  dam 
within  the  statute  requiring  the  oocu- 
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alflo  be  prohibited.^^     The  statute  may  make  the  possession  of  iniple* 
ments  the  use  of  which  is  forbidden  a  misdemeanor.^* 

385.  Destruction  of  illegal  implements. —  The  enforcement  of  the 
game  laws  has  always  been  found  to  be  difficult,  and  to  facilitate  it 
there  is  a  necessity  for  making  implements  which  are  used  in  viola- 
tion of  the  law  contraband,  and  authorizing  a  more  or  less  summary 
destruction  of  them.  If  such  implements  are  found  in  use  the  legis- 
lature has  power  to  declare  them  to  be  a  nuisance  and  authorize  its 
agents  to  abate  them,  even  by  their  summary  destruction.^  Such  im- 
plements cannot  be  confiscated  and  destroyed  when  not  found  in  use 
without  a  judicial  condemnation  of  them  without  illegally  depriving 
the  owner  of  property.^  And  there  are  cases  which  hold  that  even 
when  the  implements  are  found  in  use  they  cannot  be  confiscated 
without  a  hearing.^  Such  decisions,  however,  are  in  conflict  with  and 
overruled  by  Lawton  v.  Steele.  The  legislature  may  provide 
for  the  seizure  of  nets  found  in  use  in  violation  of  law,  to  be  disposed 

pant  of  the  dam  to  remove  obstructions  C.    318.    32   L.   J.   M.  C.   N.   S.   164.  i 

to  the  free  passa^  of  finh,  where,  al-  Hiirlst  k  C.  25. 

though  at  one  time  it  had  been  used  a»  "State  v.  Leicia,  134  Ind.  250,  20  L. 

a  fishing  mill  dam,  the  use  of  it  for  fish-  R.  A.  52,  33  N.  E.  1024;  Leida  v.  State. 

ing  purposes  had  been  abandoned  and  all  148  Ind.  346.  47  N.  E.  675. 

appliances  for  fishing  removed.     Roaai-  ^Jjaictan  v.  Steele,  152  U.  S.  133,  38  L. 

ter  V.  Pike,  L.  R.  4  Q.  B.  Div.  24,  48  L.  ed.  385,  14  Sup.  Ct.  Rep.  499,  Affirminir 

J.  M.  C.  81,  39  L.  T.  N.  S.  496,  27  Week.  119  N.  Y.  226,  7  L.  R.  A.  134.  16  Am.  St 

Rep.  339.  Rep.  813,  23  N.  E.  878;   Shoemaker  t. 

A  dam  built  solely  for  milling  pur-  State,  20  N.  J.  L.   153;   Bittenhatu  v. 

poses  is  not  a  fishing  mill  dam  within  Johnston.  92  Wis.  588,  32  L.  R.  A.  380. 

the  salmon  fishery  act,  although  it  does  66  N.  W.  805. 

ID  fact  render  it  easy  to  catch  fish,  and  Under    the    English    salmon    ftsheries 

the  owners  of  the  mill  have  occasionally  act,  any  person  has  the   right  to  take 

availed  themselves  of  the  facility  so  af-  possession    of    and    destroy    an    engine 

forded.     Garnet  t    v.    Backhouee,    L.    R.  placed  or  used  for  catching  salmon  oon- 

3  Q.  B.  30,  8  Best.  &  S.  490,  37  L.  J.  Q.  trarv  to  the   provisions  of  the  statute. 

B.  N.  S.  1,  17  L.  T.  N.  S.  170,  16  Week.  Witliams  v.  Bhwhwull,  2  Hurlst.  t  C 

Rep.  201.  33,  32  L.  J.  Exch.  N.  R.  174,  9  Jnr.  N 

^^Lynch  v.  State,  69  Ark.  555,  64  S.  R.  579,  8  L.  T.  N.  S.  252.  11  Week.  Rep 

W.  950;   Com.  V.   Mhil,  4  Pa.  Dist.  R.  621. 

682;  People  v.  Mill^,  88  Mich.  383,  50  'f^^  Fishing  ^'et8  Seizure,  7  Ohio  N. 

N.  W.  296.  P-  0*50,  5  Ohio  S.  &,  C.  P.  Dec  553. 

The  puttinir  down,  in  violation  of  a  ^^^^P  ^♦^.^^  l^<^^  7;  Anderson,  57  Cal. 

statute,  or  fixed  engines  whereby  salmon  5®i\  ?^  ^"*«    ,P'    „5'  rensenv.  Matj- 

are  caught,  is  suflicient  to  con^ct  with-    'S^'%^\1'  W  ^T  Lf^^f^'  . 

i  ./.  •      *  •  X     X-        i.      Ohio   St.    49,   56   N.    E.    647:    State  \. 

out   epeoific   proof   o     an    intention   to  ^         "^  ^^    j,    ,^,    ,  ^^.^  j,   p 

catch  salmon  therewith.     Lyne  v.  Leon-    |»|     ' 

Zt'  n.>\  'V^-  «;  It^'r  ^l  ^t'^o*  ^^'        A  fish  commissioner  and  the  oi^-ner  of 

562,  9  Best.  &  8.  66,  18  L.  T.  N.  S.  66.  ^  tug  employed  by  him   in   the  seizure 

The  taking  of  salmon  m  a  cage  contig-  ^nj    confiscation   of   fish    nets   under  « 

uous  to  a  mill  dam  in  violation  of  the  statute  which  is  unconstitutional  as  at 

statute  is  illegal,  although  the  cage  be  tempting  to  take  property  without  due 

held  nnder  an  immemorial  right.    Moul-  process  of  law  are  liable  to  the  owners 

ton  V.  Wilby.  9  Jur.  N.  S.  472,  8  L.  T.  of  the  nets  for  their  value.     Edwn  f. 

N.  S.  284,  11  Week.  Rep.  670,  9  Cox  C.  Cranglc.  62  Ohio  St.  49,  .56  N.  E.  647. 
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of  aiis  directed  by  the  court  before  whom  the  offense  is  tried.^  If  tlie 
otfieials  to  whom  the  execution  of  the  law  is  committed  do  not  keep 
within  its  provisions  they  will  be  liable  for  their  wrongful  acts.''' 
Even  vessels  which  are  engaged  in  illegal  fishing  may  be  seized  luid 
i!ondi»nmed.* 

386.  Fishways. —  No  riparian  owner  has  a  right  to  phiee  an  obslruc- 
ti<»n  in  a  stn^uni  which  wdll  interfere  with  the  passage  of  fish  to  laml  of 
owners  living  further  up.^  And  this  rule  applies  lo  the  erection  of 
dams  tor  the  creation  of  water  j)ower.  Such  dams  must  contain  ways 
thi*ough  which  the  tisli  can  pass.*-  Whether  or  not  the  legislatui-e  might 
directly  authorize  the  construction  of  a  dam  which  would  i*esult  in  cut- 
ting off  the  rights  of  the  upper  owTier  is  a  question  on  which  there 
has  been  some  conflict  of  opinion.  As  shown  by  the  commissioners 
in  Lecon field  v.  Lonadaley^  there  is  no  necessity  of  erecting  a  dam 


H>tthom  V.  Charlevoix  Circuit  Judge, 
114  Mich.  655,  72  N.  W.  982. 

'  Ono  fishing  in  his  own  fishery  in  the 
river  Thames  with  nets  and  bucks,  in 
violation  of  a  statute  which  fixes  a  pen- 
alty for  such  methods  of  fishing,  does 
not  thereby  commit  a  nuisance  so  as  to 
justify  a  water  bailifl'  in  seizing  the  nets 
and  bucks ;  but  such  bailiff  must  pursue 
the  remedy  provided  by  the  statute. 
Bulhrook  V.  Uoodere,  3  Burr.  1708. 

If  a  fish  warden  takes  a  net  and  keeps 
it  for  an  unlawful  time  without  insti- 
tuting proceedings  for  its  condemnation, 
lie  will  be  a  trespasser  ah  initio,  Rus- 
sell ▼.  Hansoomh,  16  Gray,  106. 

If  the  statute  creates  a  board  of  com- 
missioners to  designate  the  fish  sluices 
in  the  river,  and  to  protect  them  by  in- 
ilictment,  there  will  be  no  authority  to 
(lestroy  a  fish  trap  as  a  nuisnucc  which 
is  not  in  a  fish  sluice.  Boatwright  v. 
Bookman  f  Rice  L.  447. 

*State,  Johneon,  Prosecutor,  v.  Lopcr, 
40  N.  J.  L.  321. 

The  legislature  may  declare  the  for- 
feiture of  any  vessel  employed  in  vio- 
lating the  fishery  laws  of  the  state 
without  regard  to  the  guilt  or  innocence 
of  the  owner.  Boggs  v.  Com.  76  Va. 
989. 

A  statute  providing  that  a  vessel  used 
by  those  violating  fishing  laws  shall  be 
forfeited  to  the  s&te  is  void  so  far  as  it 
faila  to  provide  for  a  proceeding  in  rem 
whereby  the  property  rights  of  innocent 
owners  may  be  determined.     Ihid, 

A  statute  authorizing  a  confiscation 
•'on  view"  of  the  implements  used  in 
drifting  for  vilmon  contrary  to  the  pro- 


visions of  the  statute  does  not  require 
the  net  to  be  seen  in  the  water  to  justify 
the  confiscation.  It  is  sufiicient  if  Uie 
complainant  acting  ''on  view"  himself 
sees  what,  if  testified  to  by  liim,  would 
be  sufficient  to  convict  of  the  offense 
charged.  So,  if  complainant  upon  re- 
ceiving notice  that  a  boat  is  gomg  out 
to  drift  for  salmon  goes  to  the  beach 
when  the  boat  comes  in  and  finds  the 
net,  which  is  a  drifting  net,  wet,  and 
that  it  has  taken  fish,  and  is  told  by  the 
men  that  they  have  been  drifting,  a  seiz- 
ure may  be  made.  Motoat  v.  MoFee,  6 
Can.  S.  C.  66. 

'Weld  V.  Hornby,  7  East,  195,  3 
Smith,  244,  8  Revised  Rep.  608;  Murphy 
V.  Ryan,  Ir.  Rep.  2  C.  L.  143,  16  Week. 
Rep.  678. 

^f^tate  V,  Franklin  Falls  Co.  49  N.  II. 
240,  6  Am.  Rep.  513;  Stoughton  \.  Bak- 
er, 4  Mass.  522,  3  Am.  Dec.  236. 

Tlio  court,  in  Woolever  v.  Stewart,  36 
Ohio  St.  140,  38  Am.  Rep.  669,  while  de- 
clining to  determine  whether  there  is  an 
implied  limitation  upon  the  right  of  a 
riparian  owner  on  non -navigable  streams 
to  the  center  of  which  he  owns,  to  con- 
struct a  dam,  that  he  shall  keep  open  a 
suflicient  passageway  for  fish  to  the  wa- 
ters above,  says  that,  if  there  was  sucli 
an  implied  obligation,  it  was  for  the 
benefit  of  the  upper  owners  and  for  them 
only,  which  right  could  be  lost  by  ad- 
verse use  for  a  sufiicioit  period  to  ripen 
into  an  adverse  right. 

•  L.  R.  6  C.  P.  663,  39  L.  J.  C.  P.  N.  S. 
305,  23  L.  T.  N.  &  156,  18  Week.  Bap. 
1166. 
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without  a  fishway.  And  if  there  is  no  necessity  for  doing  so,  the 
legislative  sanction  of  such  a  proceeding  would  be  a  wanton  and 
gratuitous  destruction  of  property.  This  the  legislature  has  no  power 
to  do.  Judge  Green,  in  Crenshaw  v.  Slate  River  Co.^  in  discussing 
the  power  of  the  legislature  to  yield  the  public  right  of  navigation  to 
individuals  for  the  sake  of  securing  the  public  convenience  of  mills, 
remarks  that  they  could  not  justly  sacrifice  to  this  object  the  indi- 
vidual rights  in  respect  to  the  natural  run  of  fish,  and  therefore  have 
properly  guarded  against  such  obstruction  to  the  passage  of  fish  by 
imposing  as  a  condition  upon  the  leave  to  build  a  dam  that  the  owner 
should  give  free  passage  to  them,  and  seem  always  to  have  considered 
it  as  a  condition  implied,  even  when  it  was  not  expressed.  Imme- 
diately preceding  this  he  says  that  the  right  of  fishing  in  fresh-water 
streams,  or  within  the  bounds  of  any  patent,  is  not  public  and  com- 
mon to  all,  but  confined  to  the  riparian  owners ;  each  of  whom  is  en- 
titled to  the  natural  run  of  fish  of  passage  upward,  as  he  is  to  the 
natural  flow  of  water  downward.  The  right  to  obstruct  the  passage 
may,  however,  be  acquired  by  eminent  domain.**  And  if  it  is,  the 
remedy  of  the  riparian  owner  is  for  compensation  under  the  statute, 
and  he  cannot  maintain  an  action  in  tort.®  In  North  Carolina  it  is 
held  that  a  mill  owner  has  a  right  to  obstruct  the  passage  of  fish.'^ 
And  in  Pennsylvania  the  court,  in  upholding  the  right  to  obstruct 
their  passage  in  a  public  river,  said  that  no  property  right  has  been 
taken  from  the  riparian  owner.^  So  far  as  this  is  limited  to  a  com- 
mon right  of  fishery  in  a  public  river  it  is  unobjectionable;  but  the 
assertion  that  no  property  is  taken  by  the  prevention  of  the  passage  of 
fish  up  the  river  to  an  upper  fishery  of  a  private  owner  is  against  the 
whole  current  of  authority  from  the  Year  Books  to  the  present  time. 
The  only  cases  upholding  the  assertion  of  the  Pennsylvania  court  are 
those  involving  a  mere  regulation  of  the  fishery .•    All  grants  by  the 

*  6  Rand.   (Va.)  245.  •Shrunk    v.    Schuylkill    Nav.    Oo,    14 

*(7ow.  V.  Essex  Co,  13  Gray,  239.  Serpr.  &  R.  71. 

Property  rights  of  a  riparian  owner  •  Regulation  is  diflTerent  from  destruc- 

in  a  tishcry  in  navigable  waters  under  a  tion.    A   law    regulating  the   use  of  a 

license  from  the  state  must  be  com  pen-  "private"  property  in  a  fishery  in  tidal 

sated  for  so  far  as  disturbed  by  a  cor-  waters  is  not  a  "taking,"  nor  does  it  im- 

poration  taking  the  land  under  powers  pair  the  obligation  of  contracts.     Com. 

of  eminent  domain,  as  the  license  is  not  ▼.  Bailey,  13  Allen,  542. 

revoked  ipso  facto  by  the  granting  of  So,  a  state  does  not  take  private  prop- 

the  franchise.     Alexandria  d  F.  B.  Co.  erty  for  public  use  by  forbidding  a  land- 

v.  Faunoo,  ol  Gratt.  761.  owner  to  take  fish  from  a  body  of  water 

•Bristol  V.   Ousatonio  Water   Co,   42  partly  upon  his  land  by  certain  desig- 

Conn.  403.  nated    me^ins   of   destruction.     State  v. 

^Dunn  V.  Stone,  4  N.  C.  (2  Gar.  Law  Blount,  S5  Mo.  543. 

RepoB.)  261.  And   a   statute   for   the   preservation 
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legislature  of  authority  to  place  a  dam  in  a  stream  contain  tlie  im- 
plied condition  that  the  passage  of  fish  shall  not  be  interfered  with.^^ 
And  therefore  the  legislature  may  require  the  construction  of  fish- 
ways  at  any  time.^*  A  statute  declaring  a  dam  without  a  fishway  a 
nuisance  is  not  a  violation  of  the  constitutional  provision  against  tak- 
ing private  property  without  compensation,  or  of  the  one  against  im- 
pairing the  obligation  of  a  contract,  but  is  a  proper  exercise  of  the 
police  power  of  the  state.^*  As  said  in  Holyoke  Water-Power  Co.  v. 
Lyman,^'^  rivers,  though  not  navigable  even  for  boats  or  rafts,  and  even 
smaller  streams  of  water,  may  be,  and  often  are,  regarded  as  public 
rights  subject  to  legislative  control  as  a  source  for  furnishing  a  valu- 
able supply  of  fish  suitable  for  food  and  sustenance.  Fisheries  of  the 
kind,  even,  in  waters  not  navigable,  are  so  far  public  rights  that  the 
legislature  of  the  state  may  ordain  and  establish  regulations  to  pre- 
vent obstructions  to  the  passage  of  fish,  and  to  promote  the  usual  and 
uninterrupted  enjoyment  of  the  right  by  the  riparian  owners.  But 
4ams  cannot  be  required  to  be  cut  down  when  the  cutting  is  not  neces- 
sary to  the  protection  or  preservation  of  fish.^*  No  prescriptive  right 
<5an  be  acquired  to  maintain  a  dam  without  a  fishway.^*    The  legisla- 

and  protection  of  fish  deprives  no  one  of  height,  or  to  erect  a  new  one  in  that 

property,  as  they  are  not  private  prop-  place,  which  dam  as  erected  is  an  oh- 

erty   tiU   caught.    Peters   v.   State,   96  struction    both   to   navigation   and   the 

Tenn.  682,  33  I^  R.  A.  114,  36  S.  W.  300.  passage  of  fish,  does  not  create  a  con- 

**<S'to<e  V.  (Hlmore,  141  Mo.  506,  42  S.  tract  between  him  and  the  state  so  that 

W.   817;    Inland   Fisheries  ▼.    Holyoke  the  passage  of  a  subsequent  act  requir- 

M^ater  Power  Co,  104  Mass.  446,  6  Am.  ing  the  owners  of  dams  on  aU  streams 

Rep.  247.  in  the  state  to  place  therein  fish  ways  so 

^^State  V.  Beardsley,  108  Iowa,  300,  79  as  to  provide  for  the  free   passage  of 

1^.  W.  138;  State  v.  Franklin  Falls  Co,  fish   would   be   unconstitutional   as   im- 

49  N.  H.  240,  6  Am.  Rep.  513;  Fish  ▼.  pairing  the  obligation  of  such  contract, 

JDam,  26  Pa.  Co.  Ct.  214;  Holyoke  Wa-  but  creates  a  mere  Uoense  to  obstruct 

ter-Poicer  Co,  v.  Lyman,  15  Wall.  500,  such  streams,  subject  to  legislative  con- 

21  L.  ed.  133;  Inland  Fisheries  v.  Holy-  trol  and  revocable  by  it  at  will,  without 

oke  Water  Power  Co,  104  Mass.  446,  6  impairing  the  obligation  of  any  contract 

Am.  Rep.  247;  Hyde  v.  Russell,  2  Cush.  or  depriving  the  owner  of  any  right  of 

^51;  Parker  v.  People,  111  111.  581,  53  property  or  privilege  protected  by  the 

-49,  1  S.  W.  87.  Constitution.    Parker    v.    People,    111 

In  West  Point  Water  Power  d  Land  111.  581,  53  Am.  Rep.  643. 

fmpror.  Co,  v.  State,  49  Neb.  218,  66  N.  "State  ex  rel.  Remley  v.   Meek,   112 

W.'  6,  the  court  held  that  persons  erect-  Iowa,  338,  51  L.  R.  A.  414,  84  Am.  St. 

ing  and  maintaining  dams  for  milling  Rep.  342«  84  N.  W.  3. 

purposes  may  be  required  by  mandamus  ^  15  Wall.  500,  21  L.  ed.  133. 

to  provide  ways  for  the  passage  of  fish,  ^^Sihley  v.  State,  107  Tenn.  515,  64  8. 

"but  that  case  'was  reversed  on  rehearing  W.  703. 

in  40  Neb.  223,  upon  the  ground  that  "State  r,  Beardsley,  108  Iowa,   396, 

the   statute  requiring  the  maintenance  79  N.  W.  138;  Parker  t.  People,  111  III. 

of  the  fisheries  was  invalid  because  of  581,  53  Am.  Rep.  643. 

defect  in  its  title.  The  mere  adverse  usage  to  obstruct  a 

Ad  act  of  legislature  authorizing  the  public  fishway  for  migratory  fish  to  and 

owner   of   a   milldam   across   a   stream  from  a  large  inland  lake  and  the  sea, 

previously   declared    by   statute    to    be  known  to  have  originated  without  right, 
auivigable,  to  erect  his  dam  to  a  greater 
VOL.  n.— Waters,  89. 
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ture  may,  therefore,  require  tlie  alteration  of  existing  dams  so  as  to- 
provide  for  the  passage  of  fish.^*  But  if  permission  is  given  to  erect 
a  dam  on  condition  that  compensation  be  made  to  the  owners  of  fish- 
ery rights  which  will  be  injured  by  it,  the  legislature  cannot,  after 
such  compensation  has  been  made  and  the  dam  erected  with  fish  way  s^ 
which  the  commissioners  held  ta  be  sufficient,  require  it  to  be  altered 
at  large  expense  so  as  to  provide  for  a  different  fishway  through  it.^'^ 
Tlie  power  of  a  state  to  require  fishways  in  dams  across  streams^ 
extends  to  a  navigable  stream  that  flows  beyond  the  bounds  of  the 
state,  so  long  as  intercommunication  between  the  states  is  not  thei'eby 
affected.^*  A  dam  without  a  fishway  cannot  be  treated  as  a  nuisance 
unless  the  statute  makes  it  so,  but  the  remedy  provided  by  the  statute 
for  its  alteration  must  be  pursued.*®  The  duty  to  provide  a  fishway  in- 
volves the  duty  to  keep  it  open  for  the  passage  of  fish.*^  If  the  state 
has  erected  an  obstruction  to  the  passage  of  fish,  its  grantee  will  not  be 
required  to  open  fishways  unless  such  requirement  is  provided  in  the 


within  the  memory  of  personfl  still  liv- 
ing, will  not,  of  itself,  bar  the  public 
from  asserting  its  rights.  State  v. 
Franklin  Falls  Co,  49  N.  H.  240,  6  Am. 
Rep.  613. 

But  in  Ohio  it  was  held  that  after  a 
dam  has  been  maintained  for  twenty- 
one  years  over  a  non -navigable  stream 
the  legislature  cannot  require  the  owner 
to  construct  a  passway  through  it  for 
fish  without  making  liim  compensation. 
Waolever  v.  FItewart,  36  Ohio  St.  146,  38 
Am.  Kep.  569. 

^•State  V.  Oilmore,  141  Mo,  506,  42  S. 
W.  817;  8 tough  ton  v.  Baker,  4  Mass. 
522. 

Where  the  statute  authorized  the  fish 
committee  to  require  openings  to  be 
made  in  dams  on  the  river,  their  deci- 
sion is  conclusive,  unless  it  is  shown 
that  they  acted  corruptly  or  under  un- 
justifiable motives.  Brigga  v.  Murdoch, 
13  Pick.  306. 

A  fish  committee  are  not  trespassers 
when,  in  performing  their  legal  duties, 
they  destroy  a  sluiceway  erected  for  the 
passage  of  fish  by  the  dam  owners,  and 
reasonably  believed  by  them  to  be  in- 
sufficient, and  erect  a  suitable  sluice  in 
its  stead.  Foaaeit  v.  Bearoe,  27  Me. 
117. 

A  town  has  no  authority,  in  consider- 
ation of  the  placing  of  fishways  in  a 
dam,  to  undertake  to  keep  open  a  water 
way  between  two  ponds  so  that  the  wa- 
ter* from  one  can  be  utilized  as  an  addi- 
tion to  the  water  power  furnished  by  the 


other  to  the  mill  of  the  other  contract- 
ing party.  Sicift  v.  Falmouth,  167 
Mass.  115,  45  N.  E.  184. 

A  fishway  constructed  by  the  govern- 
ment in  a  milldam  is  not  a  public  work 
within  the  meaning  of  50  A  51  Vict., 
chap.  16,  S  16  (c),  so  as  to  render  the 
government  liable  for  the  negligence  of 
its  servants  in  constructing  it  in  a  man- 
ner injurious  to  the  owners  of  the  mill' 
operated  by  the  milldam.  Brawn  v. 
Queen,  3  Can.  Exch.  79. 

"Cow.  V.  Essex  Co,  13  Gray,  247. 

"State  ex  rel,  Remley  v.  Meek,  112- 
Iowa,  338,  51  L.  R.  A.  414,  84  N.  W.  3. 

'*CristceU  v.  ClugK  3  Watts,  330; 
Com,  V.  Chapin,  5  Pick.  199,  16  Am.. 
Dec.  .'fSd. 

^It  is  no  defense  to  a  complaint 
against  the  occupier  of  a  fishing  mill- 
dam for  not  lifting  or  removing  the  slid- 
ing  doors  of  his  fishery,  that  the  doing 
so  would  in  some  way  affect,  but  not 
ruin,  his  milling  power.  Hodgson  v. 
Little,  16  G.  B.  N.  S.  198,  33  L.  J.  C.  P. 
N.  S.  229,  10  Jur.  N.  S.  953,  11  L.  T.  N. 
S.  136,  12  Week.  Rep.  1103. 

Under  a  statute  pro\iding  that  a 
brook  is  to  be  kept  open  and  free  for  the- 
passage  of  fish  ''from  the  5th  day  of 
May  to  the  5th  day  of  July  in  each 
year,"  the  word  "from"  being  a  word  of 
exclusion  a  mill  owner  may  enjoy  the 
full  use  of  the  water  on  the  5th  day  of 
May.  Pedbles  ▼.  Hannaford,  18  'Me.. 
106. 
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c(»ntract.-'  This  doctrine  must,  however,  be  limited  to  the  relation 
between  the  state  and  the  grantee  of  the  dam,  and  has  no 
application  to  the  rights  of  a  private  owner  against  the  gran- 
tee. The  state  may  be  secure  from  suit  by  a  private  owner  on 
account  of  obstructions  placed  by  it  in  the  stream,  because 
there  is  no  provision  for  a  suit  against  it.  But  it  cannot  confer 
it8  immunity  upon  its  grantee,  and  when  the  latter  takes 
poiwession  of  the  obstruction  it  may  be  liable  for  its  continued 
maintenance  to  one  who  is  injured  thereby.  Even  the  fact  that  com- 
p<'nf^atiou  has  been  made  to  the  landowners  above  the  dam  for  the 
destruction  of  their  fishery  rights  will  not  prevent  the  legislature  from 
requiring  the  construction  of  a  fishway  if  its  absence  prevents  the  fish 
from  fretjuenting  the  water  below  the  dam,  to  the  owners  of  which  no 
compensation  has  been  made.**  Wliere  a  dam  was  authorized  across 
a  river  with  the  proviso  that  a  fishway  should  be  erected,  and,  if  it 
should  prove  inadequate,  that  compensation  should  be  made  to  own- 
ers of  fisheries  above  the  dam,  it  was  held  that  if  the  fishway  proved 
inadequate  the  owner  should  have  an  opportunity  to  make  it  adequate 
before  suit  brought;  and  if  the  statute  provided  a  way  for  assessment 
of  damages,  that  was  exclusive.**  The  i*eason  of  the  rule  laid  down 
in  this  section  applies  equally  to  dams  erected  on  private  property 
if  there  is  land  of  other  persons  lying  further  up  the  stream.  But  in 
People  V.  PlatP^  the  court  held  that  the  legislature  has  no  power  to 
compel  the  opening  of  a  passageway  for  fish  in  a  dam  on  private  prop- 
erty, where  the  river  is  not  navigable  and  has  passed  to  private  per- 
sons. The  court  says  the  legislature  has  no  greater  right  to  pass  laws 
directing  how  the  waters  of  that  river  shall  be  used  than  it  would  have 

^Com.  y.   Pennnylvania  Ctmal  Co.  66  249,  in  which  it  is  said  the  legislature 

Pa.    41.   6   Am.    Rep.    320;    Re   Fretich  has  confessedly  the  right  of  regulating 

Creek  Dam,  15  Pa.  Super.  Ct.  57  :  Re  Ob-  the   taking   of   fish    in    private    waters. 

jttruciion  of  Freneh  Creek,  8  Pa.  Dist.  In  State  ▼.  Olen,  52  N.  C.   (7  Jonen 

R.  702.  L.)  321,  the  court  held,  on  the  authority^ 

Contra,  State  em  ret.  Rrmley  v.  Meek,  of  People  v.  Piatt,  that  after  the  lojjis- 

112  Iowa,  338,  51  L.  R.  A.  414,  84  X.  W.  lature  had  granted  to  a  private  individ- 

3.  ual    the   bed   of   a    river,    and    he    had 

^Inland  FiaherieB  r.   Eolyoke  Water  erected   a   dam    and   mills    thereon,   he- 

Poicer  Co.  104  Mass.  446.  6  Am.  Rep.  could    not,    without     compensation,     be 

247.  Affirmed  in  16  Wall.  500,  21  Ia  ed.  compelled  to  open  a  passageway  for  fish 

133.  through  it;  and  a  law  to  that  effect  is 

^BriJttol  v.   Ouaatonio  Water  Co.  42  void  under  fl   12  of  the  Bill  of  Rights 

Conn.  410.  providing    that    "no    freeman    shall    be 

••  17  Johns.  1P6,  8  Am.  Dec.  .382.  disseised  of  his  freehold,  or  deprived  of 

And,  in  People  t.  Domtater,  75  Hun,  his  life,  liberty,  or  property,  but  by  the 

472.  27  N.  y.  Supp.  481,  it  is  said  that  law  of  the  land." 

the  rule  of  People  v.  Piatt,  was  consid-  And  that  ruling  was  followed  in  Cor-. 

ered   to   be   consistent   with    Hooker   v.  velius  y.  Olen,  52  N.  C.    (7  Jones  h.), 

Cumminga,  20  Johns.  01,  11  Am.  Dec.  512. 
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to  r^^ate  the  use  of  the  most  inconsiderable  stream  in  the  state 
which  has  been  granted  by  the  state.  And  the  statement  in  Shaur  r. 
Crawford  **  to  the  contrary  was  held  to  be  a  dictum.  That  decision, 
however,  entirely  loses  sight  of  the  fact  that  the  right  of  the  legisla- 
ture to  protect  fisheries  does  not  arise  from  the  fact  that  they  are 
located  upon  public  or  private  property,  but  upon  the  fact  that  they 
are  of  such  a  public  character  that  it  may  exercise  authority  over  them 
for  the  public  good,  and  that  no  landowner  has  a  right  to  interfere 
with  the  passage  of  the  fish  to  higher  land. 

S  387.  License. —  As  a  means  of  protecting  the  public  in  the  enjoy- 
ment of  a  public  fishery  as  well  as  for  the  purpose  of  securing  a  more 
efficient  enforcement  of  the  laws  for  the  preservation  of  the  fish,  the 
legislature  may  require  the  acquisition  of  a  license  before  anyone 
will  be  permitted  to  exercise  the  privilege.*  And  if  the  means  to  be 
Bmployed  in  the  fishery  are  capable  of  taking  protected  fish,  a  license 
may  be  required,  although  the  intent  of  the  fisherman  is  to  take  a 
species  of  fish  which  are  not  within  the  protection  of  the  statute**  If 
the  public  welfare  can  be  better  protected  by  making  the  license  ex- 
clusive over  a  particular  body  of  water  the  legislature  may  do  so.* 
And  so  a  license  may  give  the  exclusive  right  within  certain  limits 
upon  a  broader  strip  of  water.*  And  other  persons  may  be  forbidden 
to  encroach  upon  the  exclusive  rights  of  the  licensee.*  A  general  li- 
<^nse  cannot,  however,  be  made  exclusive  as  to  a  particular  locality 
l)y  the  fixing  of  fishing  engines  there  without  the  authority  of  the 
legislature.®    Local  officials  cannot  be  given  exclusive  discretion  as  to 

i     *  10  Johns.  236.  KfoUHll  v.  Myrick,  12  Me.  222. 

"^Re  Provincial  Fisheries^  26  Can.  S.  ^Walker  r.  Stone,  17  Wash.  678,  50 

t5.  445 ;  State  ex  rel,  Curry  v.  Crawford,  Pac.  488. 

14   Wash.   373,  44   Pac.  876  ;^oma  ▼.  *Elwood  v.  Diokineon,  26  Wash.  631» 

Oi-aham,  16  Wash.  343,  68  Am.  St  Rep.  67  Pac.  370. 

33,  47  Pac.  762.  While  subsequent  markings  of  a  fish- 
In  State  V.  Applegarth,  81  Md.  293,  ing  location  in  deep  waters  maj  reason- 
28  L.  K.  A.  812,  31  Atl.  961,  the  court,  ably  vary  some  10  or  16  feet,  a  lateral 
in  passing  on  licenses  required  of  pack-  encroachment  of  60  to  200  feet  is  un- 
ers  and  canners  of  oysters  for  sale  and  warranted.  Fall  d  8.  Fish  Co,  v.  Point 
transportation,  says  that  oyster  beds  Roberta  Fishing  d  Canning  Co.  24  Wash, 
are  the  property  of  the  state,  and  the  630,  64  Pac.  792. 

legislature,    representing   the   sovereign  An   invalid  fishing  location,   because 

power  of  the  state,  can  pass  laws  det^-  made  upon  ground  covered  by  a  prior 

mining  how  the  oysters  can  be  taken,  valid  fishing  location,  does  not  become 

can  prohibit  them  from  being  taken  at  valid  by  the  expiration  of  the  prior  li- 

all,  or  make  such  other  reasonable  regu-  cense.     White    Crest    Canning    Co,    v. 

lations  concerning  them  ae  it  may  deem  Sims^  30  Wash.  374,  70  Pac  1003. 

best  and  proper  for  the  interests  of  the  But  when  a  fishing  location  is  aban- 

state  at  large.  doned.  the  territory  is  open  to  location 

*Hill  v.  George,  44  J.  P.  424;  Short  V.  by  others  for  fishing.     Ibid. 

Bastard,  46  J.F,  680.  *State  ex  rel.  Curry  v.  Crate  ford,  14 
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the  granting  of  licenses.^  Special  provisions  as  to  certain  water  do 
not  necessarily  permit  fishing  in  other  water  without  a  license.^  Li- 
censes will  confer  no  greater  authority  than  is  stated  in  express  terms.^ 
A  license  fee  may  be  imposed.  This  is  not  a  tax,  but  an  exercise  of 
the  police  power,  and  therefore  the  constitutional  provisions  as  to  uni- 
form taxation  do  not  apply. ^^  Failure  to  act  upon  the  license  will 
constitute  an  abandonment  of  it;^^  as  will  an  attempted  transfer  of 
the  license  without  complying  with  the  statutory  requirements,  which 
failure  is  by  the  statute  made  a  misdemeanor.^^  The  issuance  of  a 
license  to  aliens  is  not  forbidden  by  a  constitutional  provision  forbid- 
ding their  ownership  of  real  estate.*^  The  state  license  to  fish  within 
(certain  waters  for  a  specified  period  is  a  franchise  which  entitles  the 
holder  to  maintain  an  action  for  injunction  for  any  infringement  of 
the  rights  thereby  secured  him.^*  Statutory  provisions  that  persons 
found  dredging  for  oysters  without  a  license  may,  upon  conviction  be- 
fore a  justice  of  the  peace,  be  fined,  and  that  the  vessel  used  in  such 
violation  of  the  law  shall  be  held  until  payment  of  the  fine  and  costs, 
and  be  forfeited  upon  nonpayment,  do  not  contravene  a  constitutional 

Wash.  373,  44  Pac.  876 ;  Morris  ▼.  Gra-  A  statute  in  equal  and  uniform  which 

ham,  16  Wash.  343,  68  Am.  St.  Rep.  33,  divides  those  fishing  in  public  waters  in^ 

47  Pac.  752.  to  three  classes,  according  to  the  depth 

^French  v.  Shirley,  7  Ohio  N.  P.  26.  of  water  in  which  they  fish,  and  grades 

*Jofth  Y.  Marshall,  33  App.  DW.  77,  63  the    taxes    accordingly,    those    in  eadi 

N.  Y.  Supp.  419.  class  being  taxed  alike.    Ibid. 

*  A  vessel  licensed  for  the  cod-fishery  But  a  statute  which  imposes  the  same 

is  not  authorized  to  engage  in  the  mack-  license  fee  on  pound  nets  and  fyke  or 

erel  fishery,  but  may  take  mackerel  for  trap   nets,   although   the  value  of  the 

bait  and  for  constimption  by  the  crew,  former  is  many  times  that  of  the  latter, 

United  Fftaics  v.  The  Paryniha  Davis,  1  and  which  practically  imposes  a  license 

Cliff.   532,   Fed.   Can.   No.   16,003;    The  fee  of  $2  for  each  gill  net  fished  from  a 

Nymph,  1  Ware,  257,  Fed.  Cas.  No.  10,-  rowboat,    and    enables     persons     using 

380,  Affirmed  in  1  Sumn.  516,  Fed.  Cas.  tugs,  steamboats,  or  sailboats  to  fish  gill 

No.  10,.388.  nets  under  a  license  of  a  lump  sum  per 

No  registered  vessel  can,  under  the  boat,  which  makes  the  amount  for  each 
act  of  1793,  chap.  52,  while  she  remains  net  much  less  than  $2  per  net,  practi- 
registered,  engage  in  the  whale  fishery,  cally  driving  the  smaller  fishermen  out 
but  she  must  surrender  her  registry  of  business, — ^is  unconstitutional  as  im- 
and  be  enrolled  and  licensed  for  the  posing  unequal  burdens  upon  men  en- 
fisheries.  United  States  v.  Rogers,  3  gaged  in  the  same  occupation,  and  as 
Snmn.  342,  Fed.  Cas.  No.  16,189.  tending  to  create  a  monopoly  in  favor  of 

Under  the  English  act  of  1878,  forbid-  men   of   means  sufficient  to  engage   in 

ding  the  fishing  for  trout  with  rod  and  fishing    with    boats   on    a  large  scale. 

line  without  a  license,  a  person  licensed  Yensen  v.  State,  7  Ohio  N.  P.  18. 

to  fish  with  rod  and  line  will  be  subject  ^^Legoe  v.  Chicago  Fishing  Co.  24  Wash, 

to  the   penalty   if  he  attempts  to  use  175,  64  Pac.  141:  DeMers  v.  Sandy  Spit 

three  rods  and  lines  at  the  same  time.  Fish  Co.  24  Wash.  682,  64  Pac.  799. 

while   having    only    one    license.     Com-  ^Hlcrhnrd  v.  Worrell,  20  Wash.  492, 

bridge  v.  Harrison.  64  L.  J.  M.  C.  N.  S.  65  Pac.  626. 

175,' 15  Reports,  327,  72  L.  T.  N.  S.  592,  '^Hastings  v.   Anacortes  Packing  Co, 

59  J.  P.  108.  29  Wash.  224,  69  Pac.  776. 

^State,  Johnson,  Prosecutor,  v.  Loper,  ^*Walker  v.  Stone,  17  Wash.  678,  60 

46  N.  J.  L.  .321 :  Morgan  v.  Com.  98  Va.  Pac.  488. 
S12,  35  S.  E.  448. 
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provision  entitling  every  man  to  trial  by  jury  in  a  criminal  prosecu- 
tion." 

888.  Foliation  of  stream. —  The  power  to  preserve  the  fish  entitles 
the  legislature  to  forbid  the  easting  into  streams  or  water  ways  of 
substances  which  will  destroy  them  or  drive  them  from  the  stream.^ 
To  violate  a  game  law  prohibiting  the  casting  of  refuse  or  deleterious 
substance  into  streams,  the  refuse  must  be  such  in  quantity  as  to  have 
the  effect  of  destroying  the  lives  of  fish  or  of  disturbing  in  some  de- 
gree their  habits.'  A  declaration  under  a  statute  imposing  a  penalty 
for  permitting  the  refuse  from  the  manufacture  of  gas  or  oil  from 
white  fish  or  other  substance  deleterious  to  fish  to  flow  into  any  water 
of  the  state  need  not  allege  that  the  substance  is  deleterious  to  fish  if 
the  substance  is  alleged  to  be  refuse  from  the  manufacture  of  oil  and 
manure  of  fish,  since  the  statute  implies  that  such  substances  are 
deleterious.* 

889.  Specific  regulations. —  The  state  may  prescribe  the  places, 
as  well  as  the  times,  in  which  fish  may  be  taken.*  The  legisla- 
ture may  require  the  liberation  of  all  imdersized  fish  which  are  taken 
in  lawful  fishing  operations  as  well  as  fish  accidentally  taken  in  an 
illegal  manner.*  It  may  also  prohibit  the  sale  of  fish  within  a  state 
during  the  closed  season,  and  such  provisions  may  be  made  to  apply 
with  regard  to  fish  taken  from  private  ponds.*  And  it  may  forbid  the 
fishing  for  certain  kinds  of  fish  with  intent  to  sell  them,*    The  legia- 

^•The  Ann,  6  Hujrbes,  2fl2.  8  Fed.  02.S.  guilty.     People  v.   MoMasters,  74  Hun, 

H:farticright  v.  Canandaigua  Gaslight  226,  20  N.  Y.  Supp.  221. 

fTo.  32  Hun,  40.3:  State  v.  Kroenert,  13  *R€  Water  Rights,  5  Det  L.  N.  No. 

Wash.  644.  4.3  Pac.  876.  14;   Com.  v.  Penn  Forest  Brook  Trout 

A  corporation  is  liable  to  indictment  Co.  26  Pa.  Co.  Ct.  163. 

under  the  fish  and  frame  law  of  1886  for  In  Com.  v.  Gilbert,  160  Mass.  157,  22 

dischargfiiig  any  kind  of  acid,  in  quanti-  L.  R.  A.  430,  35  N.  E.  454,  the  court 

ties  sufficient  to  kill  fish,  into  waters  in-  says  such  laws  are  not  to  be  held  un- 

habited    by    them.     State    v.    American  reasonable  because  owners  of  property 

Forcite  Potcder  Mfg.  Co.  60  N.  J.  L.  75,  may  thereby  to  some  extent  be  restricted 

11  Atl.  127.  in    its    use.     All    property    is    acquired 

^Carticright  ▼.  Canandaigua  Gaslight  and  held  under  the  tadt  condition  that 

Co.  32  Hun,  403.  it  shall  not  be  so  used  as  to  destroy  or 

*Hlydenhurgh  v.  Miles.  39  Conn.  484.  grr^atly  impair  the  public  rights  and  in- 

^Hecknum  v.  Staett,  107  Cal.  276.  40  terests  of  the  community. 

Pac.  420.  *State  v.  Dote,  70  N.  H.  286,  53  L.  R. 

'State  V.  Bennett,  70  Me.  55,  7  Atl.  A.  314,  47  Atl.  7*34. 

T)03:    State  ▼.   Trefcthen    (Me.)    3  New  Such  a  statute  is  not  unconstitutional 

Kng.  Rep.  842,  8  Atl.  647 ;  Thompson  v.  as  operating  to  give  wealthy  sportsmen 

Smith.  79  Me.  160.  8  Atl.  687.  more  than  their  just  and  equal  share  of 

Under  a  statute  making  it  unlawful  the  fish.     Tbid. 

to  be  knowingly  possessed  of  fish  taken  The  serving  by  an  innkeeper  of  trout 

in  a  net,  a  person  fishing  with  a  troll  on  the  regular  bill  of  fare  during  the 

line  which  becomes  entangled  in  a   net  close  time  is  a  sale  within  the  meaning 

which   he  takes   into  the  boat,   finding  of    a    statute    prohibiting   sales   withii^ 

fish  caught  in  it,  and  rows  100  yards  to  such  times.     State  v.  Beal,  76  Me.  289. 
the  shore  without  releasing  the  fish,  is 
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latiire  may  even  forbid  the  having  in  possession  of  certain  kinds  of 
fish  during  the  closed  season,  and  this  will  apply  to  fish  caught  out- 
iiide  of  the  state.*'*  From  the  facts  that  the  public  have  no  title  to  fiah 
in  a  private  pond,  and  that  the  regulation  of  fishing  there  is  merely 
for  the  better  enforcement  of  the  game  laws  of  the  state,  the  legisla- 
ture may  make  an  exception  of  such  places  and  permit  the  owners  of 
ihe  fish  to  deal  with  them  at  their  pleasure.®  The  law  will  not  be  con- 
strued as  applying  to  a  private  pond  if  by  its  terms  it  is  evident  that 
it  was  not  intended  to  be  so  applied.^  The  exception  of  lakes  having 
«n  area  of  15  square  miles  and  over,  and  subject  to  overflow  and  back- 
\vater  from  the  Mississippi  river,  which  is  made  in  a  statute  prohib- 
iting the  taking  of  fisli  except  by  rod  or  line,  is  not  an  arbitrary  and 
unnatural  exception,  but  rests  upon  the  idea  that  such  lakes,  being 
periodically  replenished  from  the  river,  are  not  liable  to  suffer  a  ma- 
terial waste  or  destruction  of  their  stock  of  fish  as  lesser  lakes  or 
•streams  would.*  When  the  owner  of  a  private  pond  is  excepted  from 
the  provisions  of  the  statute,  he  may  permit  others  to  fish  in  his  pond.* 
The  state  may  also  except  from  its  fishery  laws  certain  waters  of  the 
state,  if  they  are  of  such  a  character  that  it  is  not  necessary  to  make 
the  rules  apply  to  them.*®  But  exceptions  will  be  strictly  construed, 
:ind,  to  avoid  the  penalty  for  fishing  contrary  to  the  provisions  of  the 

*€om.  Y.  Barber,  143  Mass.  560,  10  Where  during  an  overflow  the  water 
N.  E.  330;  Com,  r.  Young,  16o  Mass,  of  a  lake  spread  over  adjoining  fields 
396,  43  N.  E.  118;  State  ▼.  Craig,  80  which  were  separated  from  the  lake  by 
Me.  85,  13  Atl.  129;  Staples  v.  Peabody,  a  highway,  forming  a  single  body  of 
83  Me.  207,  22  Atl.  113;  State  ▼.  Swett,  water,  the  land  covered  did  not  become  a 
SI  Me.  99,  29  L.  R.  A.  714^  47  Am.  St.  part  of  the  lake;  and  an  indictment 
Rep.  306,  32  Atl.  806:  Com.  v.  Savage,  charging  a  person  with  iUegally  fishing 
156  Mass.  278,  29  N.  £.  468.  in  the  lake  was  not  sustained  by  proof 

But  it  has  been  held  not  a  violation   that  he  fished  in  such  fields.    State  v. 
of  the  fish  laws  of  Oregon  to  have  in   Weeks,  88  Mo.  App.  263. 
fioiisession  during  the  close  season,  fish       *  Peters  v.  State,  06  Tenn.  682,  33  Tj. 
caught  outside  the  state.    State  v.  Me-   R.  A.  114,  36  S.  W.  399. 
Outre,  24  Or.  366,  21  h.  R.  A.  478,  33       *3faney  v.  State,  6  Lea,  218. 
Pac.  666.  The  act  of  41  &  42  Vict.  chap.  39,  for- 

*State  V.  Roberts,  59  N.  H.  256,  47  bade  any  person  fishing  for  any  fresh- 
Am.  Rep.  199:  Bennett  v.  Boggs,  Baldw.  water  fish  between  certain  days,  but 
tiO,  Fed.  Cas.  No.  1,319;  Money  v.  State,  made  an  exception  of  persons  fishing  in 
6  JjBZ,  218 :  People  v.  Conrad,  125  Mich,  a  private  fishery  with  the  leave  of  the 
1,  83  N.  W.  1012.  owner,  and  it  was  held  that  to  be  within 

Whether  or  not  a  pond  or  lake  is  a  the  exception  the  fishing  must  be  with 
"'private  pond"  within  a  statutory  ex-  leave  of  the  owner,  and  not  merely  the 
^'mption  of  such  from  the  general  fish  occupier  of  the  land.  Swan  trick  v.  Var- 
Jaws  is  determined  by  whether  or  not  it  ney,  45  L.  T.  N.  S.  716,  30  Week.  Rep. 
is  entirelv  owned  by  one  person.    Peters  79,  46  «T.  P.  613. 

V.  8tate,'9e  Tenn.  682,  33  L.  R.  A.  114,       '•Gentile  v.   State,   29   Tnd.   409,   Af- 
.36  8.  W.  399.  firmed  in  State  v.  Boone,  30  Ind.  225; 

^Bridges  v.  People,  39  111.  App.  658;    State  v.  Sturgess,  9  Or.  537. 
People  V.  Hazen,  121  N.  Y.  313,  24  N.  E. 
484,  Reversing  52   Hun,   370,   5   N.   Y. 
Supp.  337. 
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statute,  the  fisherman  must  bring  himself  strictly  within  the  terms  of 
the  exception." 

390.  Local  application  of  regulations. —  If  a  statute  forbids  fishing 
in  public  waters  it  will  be  construed  so  as  to  carry  out  its  intent ;  and 
all  waters  will  be  held  to  be  within  the  terms  of  the  statute  where  it 
is  reasonable  to  suppose  the  public  good  requires  the  regulation  of  the 
fishery.  The  statute  applying  to  bays  on  the  sea  coast  whose  head- 
lands are  less  than  a  certain  distance  apart  will  apply  to  small  inlets 
or  bays  within  a  large  bay.^  So,  an  inlet  in  a  bay  which  flows  into  a 
navigable  river,  wide  and  deep  enough  to  permit  the  passage  of  a 
steamer  although  not  used  for  the  purpose  of  navigation,  but  which,, 
having  a  permanent  connection  with  the  river,  rises  and  falls  with 
it,  is  a  body  of  water  within  the  purview  of  a  statute  prohibiting  the 
obstruction  of  any  of  the  rivers,  creeks,  streams,  or  other  water  courses 
wholly  within,  or  running  through,  the  state  so  as  to  prevent  the  free 
passage  of  fish,  although  such  inlet  is  on  land  whoUy  OAvned  by  one 
riparian  owner.^  And  all  waters  which  may  be  regarded  as  part  of 
a  body  named  will  be  include^l  within  a  statute,  although  bearing  an 
independent  name.^  A  reservoir  constructed  for  mercantile  purposes 
by  a  water  company  is  not  a  tributary  of  a  river  within  the  meaning 
of  the  salmon  fishery  acts  under  which  a  fishery  district  is  formed, 
consisting  of  the  river  and  its  tributaries,  although  the  resen^oir  i?? 
formed  by  water  taken  from  a  former  tributary  of  the  river,  and  it^ 
surplus  water  is  cast  into  the  river,  and  the  young  of  salmon  pass 

^^Pcople  V.  Kirsch,  67  ^lich.  539,  35  river  so  as  to  be  within  a  fishery  district 

N.  W.  157 ;  State  v.  Leicis^  73  Mo.  App.  consisting  of  such   other  river  and  its 

619.  tributaries,  although  its  waters  do  not 

But  setting  nets  for  turtles  does  not  flow   directly  into  the  main   river,  but 

violate  the  provisions  of  a  statute  male-  flow  into  it  by  first  discharging  into  an- 

ing  it  unlawful  to  take  fish  in  any  wa-  other  river,  and  thence  from  that  river 

ters  by  means  of  nets,  although  fish  be-  into  the  main  one.     Hall  v.  Rexd,  L.  R. 

come  entangled  in  the  net,  if  they  are  10  Q.  B.  Div.  134,  note,  48  L.  T.  N.  S. 

returned  to  the  water  as  far  as  possible.  221,  note. 

People  v.  Deremo,  106  Mich.  621,  64  N.       ^State  ex  rel.  Alaska  Packers*  Asso.  v. 

W.  489.  CroAvford,  13  Wash.  633,  43  Pac.  892. 

^Stnte  V.   Thompson,  85  Me.    189,  27        Conversely,  in  Cleaveland  v.  Norton,  6 

Atl.  97;   State  v.  Murray,  84  Me.   135,  Gush.  380,  it  was  held  that  the  act  of 

24  Atl.  789.  1783,  chap.  5,  which  imposed  a  penalty 

The  test  of  the  width  of  the  entrance  on  a  person  who  should,  w^ithout  liberty 

is  not  from  headland  to  headland  at  the  from  the  proper  authorities,  use  any  net 

extremities  of  the  bay,  but  from  island  or  engine  in  any  part  of  the  creeks  or 

to  island  lying  between  the  headlands,  ponds  adjacent  to  a  great  pond  where 

McCiain  Y,Ti1lson,  82  Me.  281,  19  Atl.  fish  usually  cast  their  spawn  so  as  to 

457.  take  and  obstruct  the  fish  that  pass  up 

^Smith  V.    People,  46   111.   App.   130;  and  down  the  creeks,  did  not  apply  to 

People  v.  BridfjeSf  142  111.  30,  10  L.  R.  the  taking  of  fish  by  such  means  in  the 

A.  684,  31  N.  E.  115,  Reversing  39  111.  arms,  coves,  or  bays  in  the  great  pond 

App.  656.  itself. 

A  river  may  be  a  tributary'  of  another 
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from  the  river  up  th§  tributary  from  which  the  water  is  taken  for  sup- 
plying tlie  reservoir  and  thence  into  the  reservoir.*  A  general  statute 
will  not  apply  to  waters  covered  by  special  r^ulations.'  A  statute- 
for  the  protection  of  fish  in  artificial  ponds  has  no  application  to  coves, 
of  a  navigable  river.*  The  American  waters  of  the  Niagara  river 
below  Niagara  Falls  are  "  fresh  waters  of  this  state  "  within  a  statute- 
regulating  fishing  in  such  waters.'' 

391.  How  should  regulations  be  made? —  The  legislature  may  speo-^ 
ify  the  regulations  which  it  deems  necessary  in  the  statute,  or  it  may 
delegate  supervision  over  the  matter  to  subordinate  officials  or  boards^ 
A  municipal  corporation  may  be  given  authority  to  regulate  the  fish- 
caries  within  its  borders.*  Or  authority  over  the  matter  may  be  com- 
mitted to  fish  and  game  commissioners.^  Or  to  a  local  committee.^ 
If  the  legislature  takes  the  matter  into  its  own  hands  it  excludes  the- 
power  of  local  officials.*  And  local  officials  must,  in  every  instance, 
follow  the  provisions  of  the  statute  so  far  as  they  are  applicable  to  the- 
matters  before  them.* 

392.  Violation  of  regulations.—  Violations  of  fish  and  game  laws. 

•Hnrhottlr  ▼.   Terrff,  L.  R.   10  Q.  B.  43  L.  R.  A.  200,  67  Am.  St.  Rep.  695,  41 

Div.   \3\,  137.  52  L.  J.  M.  C.  N.  S.  31,  Atl.  1030. 

48  L.  T.  X.  S.  210,  31  Week.  Rep.  280,  The  power  of  the  fish  and  game  com- 

47  J.  P.  186.  miRflioners  to  stock  waters  and  prohibit 

*8fate  V.  SturpeaSy  0  Or.  537.  fishing  therein  for  three  years  is  not  ex- 

*fioUrra  ▼.  SoUern,  77  ^fd.  148.  20  L.  hausted  as  to  any  given  location  by  a 

R.  A.  04,  30  Am.  St.  Rep.  404,  26  Atl.  single  exercise  of  it,  but  the  same  wa- 

188.  ters  may  be  again  stocked,  and  fishing 

^Profile  V.  aWette,  33  N.  Y.  S.  R.  352,  therein    again    prohibited    for    another 

11  N.  Y.  Rupp.  461.  three  years.    State  ▼.  Eldredge,  71  Vt. 

'State  V.  Decler^  46  Conn.  241 ;  Sirift  374.  45  Atl.  753. 

v.  Falmouth,  167  Mass.   116,  45  N.  E.  'Bearce  v.  Foaaett,  84  Me.  575. 

184.  By  the  Maine  act  of  March  4,  1826, 

By  the  statute  of  1806.  the  fisheries  to  regulate  the  alewife  fishery  in  Bris- 

of  Orrington  were  placed  under  control  tol.  so  long  as  the  fish  committee  act 

of  a  oomnuttee  to  be  chosen  by  the  town,  within  the  sphere  of  their  duty  they  are 

but  it  was  held  that  a  subsequent  act  of  not  trespassers,  and  no  one  has  a  right 

1813,  which  prohibited  the  taking  of  fish  to  oppose  them  in  the  performance  of 

on  certain  days  of  each  week  was  appli-  their  duties.    Foaaett  y,  Bearoe,  27  Me. 

caible  to  that  town.   Com,  v.  Wenttcorth,  117. 

15  Mass.  188.  *People  v.  Fiah,  80  Hun,  163,  34  N.  Y. 

^The    Vermont    statutes   authorizing  Supp.  1013. 

the   fish    and   game   commissioners,   on  *  Under  the  act  of  36  ft  37  Vict.  chap, 

stocking  a  pond  or  stream,  to  prohibit,  71,  power  was  given  to  the  conservators 

for   three   years,    fishing    therein;    and  to  make  by-laws  for  the  protection  of 

providing    that    waters     thus     stocked  the   salmon   fisheries,   but   it  was   held 

shall  be  treated  as  public  waters,  sub-  that  under  that  act  they  had  no  power 

ject  to  the  right  of  the  owner  of  the  to  make  a  by-law  which  prohibited  the 

land  on  which  they  are,  to  make  them  a  u-^e  of  nets  for  catching  other  fish  with- 

private  preserve  or  "posted  waters"  at  in  the  salmon  grounds  if  they  could  be 

the  end  of  five  years,  on  meeting  certain  used  without  damage  to  the  salmon  fish- 

requirements.— ^re  not  unconstitutional  err.     Pidler  v.  Berry,  50  L.  T.  N.  S.  230,. 

as  a  taking  of  private  property  for  pub-  53  J.  P.  6. 

lie  uae,  but  a  valid  exercise  of  the  police  Under  the  Canadian  act  of  31  Vict. 

power.    State  ▼.  Theriault,  70  Vt.  617,  chap.  60,  S$  2  and  10,  giving  the  minis-^ 
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belong  to  tlie  class  of  acts  of  which  intent  is  not  necessary  to  constitute 
a  part  of  the  offense.  The  doing  of  a  certain  act  is  forbidden  bj  the 
statute,  and  it  is  enough  that  one  has  committed  such  acts  to  render 
him  subject  to  the  penalty,  although  he  did  not  know  that  he  was  vio- 
lating the  law  and  had  no  intention  of  doing  so.  So,  a  person  may  be 
convicted  for  violating  the  law,  although  he  was  advised  by  the  fish 
-commissioner  and  a  lawj'er  that  his  intended  act  would  be  lawful.' 
If  the  statute  provides  a  penalty  for  each  fish  illegally  taken,  to  be 
recovered  by  a  qui  lam  action  in  case  several  persons  join  in  the  fish- 
ing, a  recovery  of  the  penalty  against  one  will  bar  an  action  against 
the  others.^  If  one  half  the  penalty  is  to  go  to  the  town  and  the  other 
half  to  the  person  who  shall  prosecute,  the  informer  may  maintain  a 
suit  in  his  own  name  without  alleging  that  he  was  authorized  to  do 
so  by  the  town.'  The  fact  that  no  maximum  fine  is  fixed  by  a  stat- 
ute prohibiting  the  taking  of  fish  with  nets  or  seines  does  not  render 
it  void  under  a  constitutional  provision  forbidding  excessive  fines.* 
The  attorney  general  may  proceed,  without  the  intervention  of  a 
private  relator,  to  enjoin  the  unlawful  destruction  of  fish.'  A  com- 
plaint is  not  sufficient  which  does  not  show  that  the  attempted  catch- 
ing of  fish  was  within  the  prohibited  space.^  Notice  of  time  when 
passageways  must  be  open  for  the  running  of  fish  must  be  given  be- 
fore an  action  can  be  maintained  for  the  penalty  for  refusing  to  keep 
the  stream  open.'' 

393.  Bight  to  fish  is  subordinate  to  right  of  navigation. —  The  man- 
ner of  exercising  the  right  of  fishery  is  such  that  there  will  ordinarily 
be  no  loss  occasioned  by  a  change  from  place  to  place,  and  one  time  is 
as  good  as  another  under  ordinary  circumstances;  so  that,  when  the 
right  of  fishery  conflicts  with  other  rights  to  use  the  stream  which  re- 
quire a  more  permanent  occupation  of  the  space,  or  cannot  await  - 

ter  of  marine  and  fisheries  the  right  to  era  to  act  one  may  do  so,  there  will  be 
issue  licenses  when  the  exclusive  right  no  presumption  of  nooappointment  or 
of  fishing  does  not  already  exist,  and  to  refusal  to  act,  but  one  who  attempts  to 
forbid  fishing  except  under  authority  of  act  alone  must  show  that  he  has  author- 
license,  there  is  no  right  to  forbid  sal-  ity  to  do  so.  Hancock  County  t.  Eiutt- 
mon  fishing  on  private  property  without  ern  Rit^r  Lock  <€  FHuiee  Co.  20  Me.  72. 
n  license.  No  statute  should  be  con-  ^fttate  v.  Huff,  89  Me.  521,  36  Atl. 
strued   to  give   a   right   to    license   the  1000. 

right  of  fishing  on  private  property  un-  *Boutel1^  v.  Votirss,  4  Mass.  431. 

less  the  power  is  given  in  clear  and  un-  *Nye  v.  Ijamphere,  2  Gray,  206. 

equivocal  language  or  irresistible  infer-  *Re  Telh  107  Mich.  228,  65  N.  W.  ^7. 

«nce.     Venning  v.  StvadmaUf  9  Can.  S.  'People   v.    Truckee   jAimher   Co.    116 

€.  206.  Cal.  307.  30  L.  R.  A.  581,  58  Am.  SL 

Where  a  statute  provides  for  the  ap-  Rep.  183,  48  Pac.  374. 

pointmont  by  each  of  tlireo  counties  of  *fiiaie  v.  Cottle,  70  Me.  108. 

a  fish  warden  who  slmll  see  to  the  pres-  ''Hnncork    County    v.    Enntern     River 

«rvation  of  fish,  and  provider  tlint  upon  Lock  d  Sluice  Co.  16  Me.  303. 
failure  in  appointment  or  refusal  of  oth- 
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times  and  seasons,  the  fishery  right  must  give  way.  It  is  subordinate 
to  the  right  of  navigation.*  But  the  right  of  navigation,  though  su- 
perior, does  not  take  away  the  right  of  fishery.  It  only  limits  it  so 
far  as  it  interferes  with  its  own  fair,  useful,  and  legitimate  exercise.* 
The  result  of  this  is  that  vessels  may  take  their  course  and  need  not 
look  out  for  fishermen  as  long  as  they  do  not  act  maliciously  or  witli 
wantonness.^  The  fishery  right,  on  the  other  hand,  cannot  be  unnec- 
•essarily  impeded  by  the  right  of  navigation.  Both  rights  are  entitled 
to  the  use  of  the  water,  and  each  must  be  exercised  so  as  not  to  inter- 
fere with  the  other,  always  bearing  in  mind  that  the  navigation  right 
is  paramount  and  the  fishery  right  subordinate.^  So,  the  fishery  right 
jrields  to  the  permanent  improvement  of  the  land  on  which  the  waters 
rest.*  And  it  must  give  Avay  to  the  right  of  the  riparian  owner  to 
•erect  mills.®  But,  as  has  already  been  seen,^  the  right  to  erect  mills 
•does  not  include  the  right  to  prevent  the  passage  of  fish  up  and  down 
^he  stream.  One  exercising  the  public  right  to  take  ice  from  public 
waters,  occupying  a  part  thereof  for  increasing  the  thickness  of  the 
ioe  by  artificial  means,  has  no  complaint  against  one  who  enters  there- 
in for  the  lawful  purpose  of  fishing,  and  fishes  in  a  reasonable  man- 
ner through  the  ice,  at  a  time  when  the  actual  operation  of  gathering 
the  ice  has  been  suspended  for  a  day  and  two  nights.'  The  legislature 
may  provide  that  fixed  engines  shall  be  located  so  as  not  to  interfere 
with  navigation,®  and  that  sufficient  space  shall  be  left  between  them 
to  permit  the  free  passage  of  vessels.*® 

"Woolrycb.  Waters,  p.  165:  Hale,  De  seine  on  the  sliore  cannot   recover  for 

'Tiire  ^farib,  chap.  5.  any  injury  he  may  suflfer  from  the  erec- 

*P&st  V.  Munn,  4  N.  J.  L.  61,  7  Am.  tion  of  a  stone  wall  along  the  shore  by 

TVc.  570.  a   meadows  company   chartered  thereto 

*Lexri9  t.  Ke^Ung,  46  N.  C.   (1  Jones  by  the  state  without  liability  for  such 

I..)  209.  damages,  or  after  the  statute  of  limita- 

*Cobh  V.  Bennett,  75  Pa.  326,  15  Am.  tions  has  rim,  if  erected  by  a  private 

Rep.   752;    Moulton   v.    lAbhey,   37   Me.  person.     Ttwicwm  Fishing  Co,  ▼.  Carter , 

472,  59  Am.  Dec.  57.  90  Pa.  85,  35  Am.  Rep.  632. 

Since  the  right  of  navigation  is  para-  "Vattel,  Book  1,  chap.  22. 

mount  to  the  right  of  fishing  in  a  public  ^  See  ante,  f  386. 

river,   a   license   by   commissioners   ap-  *Rou:ell  v.  Doyle,  131  Muhs.  474. 

pointed  by  the  state  to  determine  where  *McOotcan  t.  Laraen,  14  C.  C.  A.  178, 

weirs  may  be  erected  without  injury  to  29  U.  S.  App.  554,  66  Fed.  910. 

the  rights  of  navigation  will  confer  no  ^Fidalgo  Island  Canning  Co,  v.  Wo- 

estate  which  did  not  previously  exist,  meVy  29  Wash.  503,  69  Pac.  1121. 

Iiut  only  determine  where  and  by  whom  Under  provisions  for  an  end  passagc- 

the   previously  existing   right   may   be  way  between  pound  nets  of  at  least  600 

used  consistently  with   public  interest,  feet,  and  that  a  pound  net  may  extend 

Van  Anken  v.  Decker,  2  N.  J.  T*.  108.  2,500  feet,   two  nets  may  not   be  con- 

*Hogg  v.  Beermany  41  Ohio  St.  81,  52  strncted  with  a  passageway  of  loss  than 

Am.  Rep.  71;  Eugg  v.  Fath,  37  N.  J.  600  fret,  on  the  ground  that  their  cbm- 

Eq.  40:  Tinicnm  Fishing  Co.  v.  Carter,  bined  length  would  be  less  than  2,500 

41  Pa.  21.  100  Am.  Dec.  597.  feet.     Ibid. 

The  owner  of  a  fishery  in  a  navigable  A  statute  providing  that  there  shall 

river  with  the  privilege  of  drawing  his  be  an  end   passageway  of  at  least  600 
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394.  Exercise  of  fishing  rights. —  Even  in  the  absence  of  statutory 
regulations  as  to  the  manner  of  enjoying  fishery  rights,  the  character 
of  the  right  is  such  that  everyone  has  an  equal  right  to  it,  and  no  one 
has  an  exclusive  right.  Therefore,  the  right  to  use  a  fishery  at  the 
proper  time  depends  upon  priority  of  possession,  and  lasts  only  so 
long  as  the  possession  is  maintained.  The  fishery  must  be  used  for 
the  purpose  for  which  it  was  designed,  and  so  as  to  further  the  wel- 
fare of  the  one  seeking  to  enjoy  the  right  without  injuring  other  per- 
sons having  equal  rights.^  One  seeking  to  make  use  of  a  public  fish- 
ery must  confine  himself  to  the  exercise  of  the  public  rights,  and  can- 
not trespass  iipon  the  rights  or  property  of  private  owners.  He  can 
make  no  use  of  the  sbore.^  When  the  right  lias  been  obtained  by  user 
to  take  fish  by  drawing  a  seine  onto  the  beach  by  hand,  it  will  not  au- 
thorize the  erection  of  a  capstan  and  reel  with  which  to  draw  tlie 
seine.^  The  fact  that  it  is  convenient  to  draw  seines  onto  the  private 
beach  will  not  give  a  right  to  do  so.^  The  public  has  a  right  to  fish  in 
public  water,  even  in  front  of  riparian  property,  if  such  property  ia 
not  molested.'  In  a  grant  of  flats  with  the  fishery  rights  thereon,  a 
reservation  to  the  public  of  the  liberty  of  fishing  and  drying  the  nets 
and  fish  on  the  shore  will  not  be  held  to  be  restricted  to  the  taking  of 
such  fish  as  may  be  and  are  usually  dried  on  the  shore.®  Every  indi- 
vidual has  a  right  to  enjoy  the  public  right,  and,  since  no  two  individ- 
uals can  enjoy  precisely  the  same  right  at  the  same  time,  some  rule 
must  be  observed  as  to  the  order  of  time  in  which  the  rights  shall  be 
exercised.  In  some  instances  this  is  regulated  by  custom.  Xo  person 
can  acquire  a  right  of  fishing  in  a  public  fishery  superior  to  any  other, 

feet,    and   a   lateral    passageway   of   at  *  Woolrych,  Waters,  p.  165. 

least  2,400  feet,  between  all  pound  nets  ^Matthews  v.  Treat,  75  Me.  594;  Com. 

constructed    in    the    waters    of    Puget  v.  Shaw,  14  Serg.  &  R.  9 ;  Parker  v.  Elli- 

sound,  and  specifying  the  manner  of  de-  ot*,  1  IT.  C.  C.  P.  470;  Duncan  y.  SyJves- 

termining   such    distances,    is    complied  ier,  24  Mo.  482,  41  Am.  Dec.  400. 

with  where  a  locatxjr,  after  ascertaining  *Hart  v.  Chalker,  5  Conn.  311. 

the  general  course  the  trap  would  point,  A  landowner  may,  after  notice  to  one 

ascertained  where  a  line  would  intersect  who  has  placed  a  seine  reel  on  his  land 

the  shore  if  projected  along  that  course  to  remove  it,  cut  it  down  and  shove  it 

from  the  trap  to  the  shore:  then,  after  into  the  water,  although   the  result  is 

ascertaining  the  general  direction  of  the  that  it  floats  away  and  is  lost.     Almy 

shore  for  half  a  mile  on  each  side  of  the  v.  Grinnell,  12  Met.  63,  45  Am.  Dec.  238. 

point  of  intersection,  drew  a  line  paral-  *Brink  v.  Richtmyer,  14  Johns.  255; 

lei    with   the   general    direction    of   the  Sloan  v.  Biemiller,  34  Ohio  St.  492. 

f^linre,  causing  such  line  to  intersect  the  ^Skinner  v.  Hettrick,  73  N.  C.  53. 

outer  end  of  the  next  adjoining  trap;  The    owner   of    an    exclusive    fishing 

and,   next,   measured   at  a   right   angle  privilege    on    flats    cannot    recover   for 

from  the  last-mentioned  line  to  the  near-  damages  sustained  because  of  another's 

est  point  of  the  trap  location  and  found  weir     erected     below     low-water     line, 

tho  distance  to  be  610  feet.     Point  Roh-  MatthcwR  v.  Treat,  75  Me.  594. 

erts  Fishing  Co.  v.  George  d  B,  Co.  28  *Moulion  v.   lAbhey,   37   Me.  472,  59 

Wash.  200,  68  Pac.  438.  Am.  Dec.  57. 
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unless  he  has  gone  into  the  common  waters^  and  set  up  and  established 
his  pounds  and  stakes,  and  taken  possession  of  the  line  which  those 
pounds  and  stakes  included,  with  which  a  stranger  cannot  directly  in- 
terfere.' The  court  was  of  opinion  that  no  damages  could  be  recov- 
ered in  case  such  stranger  established  his  lines  clear  around  that  iirst 
'established,  and  thereby  impaired  its  usefulness.  When  labor  is  nec- 
<^sary  to  fit  a  certain  place  for  profitable  fishing,  the  one  bestowing 
that  labor  is  entitled  to  protection  in  its  enjoyment  as  long  as  he  con- 
tinues in  possession  and  occupation.®  But  if  the  possession  is  not 
«uch  as  to  be  exclusive,  the  one  making  a  clearing  has  no  ground  upon 
Avhich  he  can  exclude  the  public;  and  a  custom  among  fishermen  to 
recognize  each  other's  right  to  such  places  is  void  for  uncertainty  and 
unreasonableness^^  Even  the  riparian  owner,  by  merely  removing  ob- 
structions from  the  bottom  adjoining  his  shore  so  as  to  facilitate  the 
•drawing  of  seines,  has  no  right  to  exclude  the  public  from  the  use  of 
the  facilities  so  offered.***  But  he  may  be  permitted  by  the  legislature 
to  erect  structures  in  the  water  for  fishing  purposes  and  exclude  the 
public  from  their  use.**  Under  a  statute  providing  that  when  any 
person  shall  have  been  at  the  expense  of  clearing  a  fishing  place  in  a 
river,  and  has  used  the  right  to  take  fish  there  in  the  season  thereof,  he 
shall  have  the  right  of  enjoyment  of  the  fishing  place,  the  right  can- 
not be  assigned  to  another  person.*^  Any  method  of  fishing  may  be 
employed  which  is  not  prohibited  by  statute.*' 

8Ma.  Whale  fisheries. —  There  is  scarcely  another  occupation  which 
is  exercised  so  completely  out  of  the  jurisdiction  of  any  government, 
and  so  outside  the  reach  of  any  law,  as  the  whale  fishery.  Therefore, 
in  order  to  prevent  the  operation  in  every  case  of  the  rule  that  might 
makes  right,  and  so  place  the  entire  business  at  the  mercy  of  the  one 
who  should  simply  take  what  he  chooses  wherever  he  finds  it,  it  has 
heen  necessary  to  agree  upon  some  rules  for  the  purpose  of  determin- 
ing when  title  to  particular  fish  accrues,  and  what  is  necessary  to  pre- 
serve the  property  right  in  it.    These  were  established  by  custom,  but 

WicelU  V.  Wtteon,  14  Ohio  C.  C.  551.       ^Kintare  v.   Forbes,  4   Bligh   N.   R. 

•Fitkin  ▼.  Olmatead,  1  Root,  217 ;  Lay  485. 
V.  King,  5  Day,  72.  Stakes    drivm    for    the    purpose     of 

*Freary  v.  Cooke,  14  Mass.  488 ;  CoU  trap-net  fishing  in  deep  water  cannot  be 
Una  y.  Jfenbury,  27  N.  C.  (5  Ired.  L.)  wantonly  removed  by  the  owner  of  a 
lis,  42  Am.  Dec.  155;  West  fall  v.  Van  neighboring  island  situated  more  than  a 
Auker,  12  Johns.  425.  mile  from  shore,  within  which  distance 

"Vollins  V.  Benhury,  27  N.  C.  (5  Ired.  the  riparian  owner's  right  is  preserved 
li.)  lis,  42  Am.  Dec.  155;  Fagan  ▼.  J.r-  by  statute,  where  the  stakes  did  not  hin- 
tniaiead,  33  N.  C.  (11  Ired.  L.)  433.  der  navigation  and  the  owner  does  not 

*^Locke  V.  Motley,  2  Gray,  265;  Mat-  suffer  special  damage  on  account  of 
4heir8  V.  Treat,  75  Me.  594.  them.     Lincoln  v.  Davis,  63  Mich.  375, 

^Muneon  ▼.  Baldwin,  7  Conn.  168.  51  Am.  Rep.  116.  19  N.  W.  103. 
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have  attained  the  force  of  law,  and  arc  applied  by  the  courts  in  de- 
termining rights  arising  out  of  such  fisheries.  A  custom  that  one- 
who  strikes  a  Avhale  in  such  a  way  as  to  kill  it,  and  leaves  a  mark  on. 
it  by  which  he  can  identify  it,  can  maintain  his  property  in  it,  al- 
though for  a  time  he  permits  it  to  go  out  of  his  possession,  is  reason- 
able and  will  be  enforced.^  A  usage  that  a  whale  belongs  to  the  ves- 
sel whose  iron  first  remained  in  it,  provided  claim  is  made  before  any^ 
crew  has  taken  possession  of  and  cut  in  the  animal,  Avill  be  upheld  in 
favor  of  a  vessel  which  made  fast  to  a  whale,  which  escaped  dragging 
the  iron  and  line  and  was  captured  by  the  crew  of  another  vessel,  who- 
did  not  know  of  the  first  attack  and  pursuit,  but  yielded  the  Avhale  in 
conformity  to  such  usage  to  the  first  pursuers,  who  came  up  before 
cutting  in.^  In  Littledale  v.  ScaithJ^  an  action  of  trover  for  a  Avhale, 
the  counsel  on  both  sides  agreed  the  law  to  be,  both  by  the  custom  of 
Greenland  and  as  settled  by  former  determinations  at  Guildhall,  as 
follows:  While  the  harpoon  remains  in  the  fish,  and  the  line  con- 
tinues attached  to  it,  and  also  continues  in  the  power  or  management 
of  the  striker,  the  whale  is  a  fast  fish ;  and  though  during  that  time 
struck  by  a  harpooner  of  another  ship,  and  though  she  afterwards 
breaks  from  the  first  harpoon,  but  continues  fast  to  the  second,  the 

^Barilett  v.  Budd,  1  Low.  Dec.  223,  certain   extent   proved   in   evidence  and 

Fed.  Cas.  No.  1,075;  Taber  v.  Jenny,  1  admitted  on  the  part  of  the  defendants. 
Sprague,  315,  Fed.  Cas.  No.  13J20.  In  Skinner  r.  Chapman,  Moody  k  M.. 

A  usage  that  whales  shot  in  Massa-  58,  note,  tried  at  York  at  the  Lent  as- 

ehusetts    bay    with    bomb    lances,  and  sizes,  1827,  which  was  an  action  of  tro- 

which  when  killed  sink  to  the  bottom  ver  for  a  whale,  it  appeared  that  while 

and    float   in    from   one    to   three   days  the    flsh    was    unque^stionably    fast    the 

thereafter,  belong  to  the  person  killing  boat   of  the   defendants   came   and   the 

them,  is  reasonable  and  valid,  and  enti-  crew  strudc  the  fish  with  a  lance,  then 

ties  such  person  to  recover  the  value  of  afterwards   struck   it   with   a    harpoon* 

a  whale  so  killed  by  him  and  appropri-  and  finally  secured  it.    The  blofi*  with 

ated  by  another.     Ohen  v.  Rich,  8  Fed.  the  lance  was  of  no  service  towards  se- 

150.  curing  the  fish,  but  made  it  struggle  vio- 

*Rwift  V.  Oifford.  2  Low.  Dec.  110,  Fed.  lently,  and  in  the  struggle  the  harpoon 

Cas.  No.  13,696;  Bourne  v.  Ashley,  Fed.  of  the  plaintiffs  was  disengaged,  but  it 

Cas.  No.  1,698.  did  not  clearly  appear  whether  this  took 

■1    Taunt.    243,    note;    Approved    in  place  before  or  after  the  harpoon  was 

Fennings  v.  Orenville,  1  Taunt.  241.  struck  by  the  crew  of  the  defendants. 

In  Hogarth  v.  Jackson,  Moody  &  M.  Bayley,  J.,  left  it  to  the  jury  to  say 
58,  2  Car.  &,  P.  595,  the  plaintiff  gave  whether  the  harpoon  of  the  plaintiffs 
evidence  of  the  custom  of  the  Greenland  was  fast  when  the  harpoon  of  the  de- 
fishery  varying  from  that  stated  in  fendants  was  struck:  and,  if  they 
Littledale  v.  Scailh,  and  contended  that  thought  it  was  not,  whctlier  the  plain- 
the  custom  was  that  the  whale  contin-  tiffs  could  have  secured  the  fish  if  the 
lied  the  property  of  the  first  striker,  not  lance  of  the  defendants  had  not  been 
merely  while  the  harpoon  continued  in  struck;  saying  that  he  was  clearly  of 
the  fish,  and  the  line  attached  to  it,  but  opinion  that  when  one  party  has  struck 
although  it  came  out  of  the  fish,  or  had  an  animal,  if  another  comes  unsolicited, 
been  detached  from  the  line,  if  the  fish  does  an  act  which  prevents  Che  first 
were  entangled  in  the  line,  and  the  line  Htriker  from  killing  it.  and  then  kills  it 
continued  in  the  power  or  management  himself,  he  does  so.  not  for  his  own  ben- 
of  the  striker.     This  custom  was  to  a  efit,  but  for   that  of  the   first  striker^ 
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swond  harpoon  is  callod  a  frieiidly  harpoon,  and  the  fish  is  the  prop- 
<*rty  of  the  first  striker.  But  if  the  first  harpoon  is  not  in  the  power 
of  the  striker  the  fish  is  a  loose  fish,  and  will  become  the  property  of 
any  other  person  Avho  strikes  and  obtains  it  In  a  later  ease  it  is  said  i 
"  There  has  prevailed  in  the  northoru  whale  fishery  for  a  consider- 
able period  of  time  —  probably  ever  since  the  time  when  these  fish- 
eries came  into  the  possession  of  this  country  —  the  rule  that  the  per- 
son who  first  harpoons  a  fish  and  retains  his  hold  of  that  fish  until  it 
is  finally  captured  is  to  be  regarded  as  the  proprietor  of  the  fish,  al- 
though the  actual  captui-e  and  killing  of  the  whale  may  he  accom- 
plished by  the  assistance  of  other  persons."  This  is  technically  known 
as  the  "fast  and  loose"  rule,  prima  facie  applicable  in 
all  that  fishery,  and  was  held  to  api^ly  to  a  case  whei*e 
the  har}Mx>ner  fastened  an  inflated  sealskin  as  a  '*  drag  "  to  the  line 
when  the  whale  had  sunk  so  deep  as  to  involve  either  the  cutting  of 
the  line  or  the  sinking  of  the  boat,  the  whale  being  held  to  be  still  in 
his  possession.^ 

395.  Interference  with  another's  exercise  of  public  rig^ht. — From  the 
amplitude  of  the  space  in  which  public  fishery  rights  are  usually  ex- 
en-ised,  tliere  is  little  reason  for  anyone  interfering  with  the  rights  of 
others.  There  is  usually  room  for  all ;  and  if  anyone  interferes  with 
another  it  is  cogent  evidence  of  ill-will  and  intent  to  foment  a  quarrel. 
When,  however,  the  rights  exist  with  respect  to  a  river  or  other  con- 
fined locality  where  the  space  is  limited,  a  conflict  cannot  so  easily  be 
avoided.  With  respect  to  such  places  some  matters  have  been  defi- 
nitely settled  by  the  courts,  so  that  they  are  no  longer  in  doubt.  As 
long  ago  as  the  reign  of  Edward  III.  in  England^  there  is  a  writ  on 
behalf  of  the  Abbot  of  Bukfast  against  Kobert,  Dean  of  the  Church 
of  the  Blessed  Peter,  for  erecting  a  weir  which  prevented  fish  from 
coming  to  the  Abbot's  weir.  And  there  never  seems  to  have  been  a 
doubt  that  a  lower  proprietor  had  no  right  to  interfere  with  the  pas- 
sage of  fish  to  an  upper  one  from  that  time  to  the  present^  One  hav- 
ing a  license  to  fish  in  the  upper  waters  of  a  tidal  river  may  main- 

*Aberdeen   Arctic   Co.    t.    Sutter,    4  Bep.  2  C.  L.  143,  16  Week.  Rep.  67S; 

Macq.  H.  Ll  Cos.  366,  6  L.  T.  N.  S.  229,  State  v.  Theriault,  70  Vt.  617,  43  L.  R. 

10  Wetk.  Rep.  616.  A.  200,  67   Am.  St.  Rep.  695,  41   Ail. 

*  46  Ass.  306,  pi.  9.  1030;  OHfflth  t.  Holman,  23  Wash.  347, 

^Hamiltcn  ▼.   Donegall,   3  Ridgeway,  54  L.  R.  A.  178,  83  Am.  St.  Rep.  821,  63 

267,  324;   Holyohe  Water-Power  Co.  v.  Pac.  239:   State  ▼.  Oten,  62  N.  C.    (7 

hyman,   15  Wall.   500,   21   L.  ed.   133;  Jones  L.)  321. 

Harker  v.  Faulkner^  79  L.  T.  N.  8.  24 ;  A  grant  of  a  right  to  maintain  a  weir 

i^om,  V.  ChajAn,  5  Pick.  109,  16  Am.  Dec.  across  a  river  for  the  purposes  of  a  fish- 

386;  Parker  v.  People,  111  111.  588,  53  ery  does  not  include  the  right  to  exclude 

Am.    Rep.    643;    Murphy   v.   Ryan,   Ir.  all  fish  from  passing  above  the  weir  so 
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tain  an  action  against  a  person  who,  by  unlawfully  fishing  in  the  lower 
waters  of  the  river,  caused  damage  to  the  plaintiff  in  the  exercise  of 
his  right  to  fish,  by  intercepting  and  taking  large  quantities  of  fish 
that  would  otherwise  have  gone  into  the  upper  waters.'  But  the 
upper  proprietor  has  no  greater  right  than  the  lower  one,  and  he  can- 
not, therefore,  forbid  the  lower  one  to  exercise  his  fishery  right ;  and 
he  has  no  right  of  action  against  one  who  merely  erects  another  weir 
in  such  a  position  as  to  prevent  him  from  securing  as  many  fish  as  he 
might  have  done.*  The  lower  owner  cannot  destroy  fish  he  does  not 
take.*  In  Edgar  v.  English  Fisheri^s,^  Willes,  J.,  raised  the  point, 
which  he  was  inclined  to  deny,  whether  one  having  a  several  fishery 
as  appurtenant  to  a  house  or  parcel  of  land  could  use  it  for  taking  all 
the  fish  in  the  river,  for  purposes  of  barter  in  distant  parts.  The  erec- 
tion of  a  weir  or  fishing  machine  in  a  nontidal  river  is  not  a  public 
miisance  the  right  to  maintain  which  cannot  be  acquired  by  prescrip- 
tion. This  question  has  occasioned  much  discussion,  but  appears  to 
be  settled  as  stated.  The  fish  commissioners  in  the  opinion  rendered 
in  the  case  of  Leconfield  v.  Lonsdale,'^  after  a  most  thorough  exami- 
nation of  the  statutes,  held  that  such  erection  is  forbidden  by  Magna 

•as  to  exempt  the  owner  from  the  oper-  betweeen  it  and  the  shore  of  sufficient 

«.tion  of  a  legislative  resolution  requir-  depth  to  allow  fish  to  pass  up  the  river 

ing    fish  ways    in    dams.     8  fought  on    ▼.  without  obstruction.     Wilson    y.    Ifoy 

Baker,  4  Mass.  522,  3  Am.  Dec.  236.  Fishery  Co,  Ir.  L.  R.  19  Eq.  270. 

The  construction  and  maintenance  of  ^People  v.   Truckee  Lumber  Co,   116 

«  brushwood  weir  across  a  stream  for  Cal.  307,  30  L.  R.  A.  581,  58  Am.  8t. 

•a  long  period  of  time,  through  which  it  Rep.  183,  48  Pac.  374. 

was  possible  for  fish  to  escape  into  the  *  23  L.  T.  N.  S.  732. 

upper  part  of  the  river,  wiU  not  justify  ^  L.  R.  6  C.  P.  663,  39  L.  J.  C.  P.  N.  S. 

the  construction  of  a  stone  weir  entire-  305,  23  L.  T.  N.  S.  155,  18  Week.  Rep. 

1y  stopping  the  passage  of  fish  up  the  1 165,  Affirming  RoU^  y.  Whyie,  L.  R.  3 

«tream  except  in  flood  times,  when  the  Q.  B.  286,  37  L.  J.  Q.  B.  N.  S.  105,  17 

fish  might  overleap  it.    Weld  v.  Hornby,  L.  T.  N.  S.  560,  16  Week.  Rep.  593,  8 

7  East,  100,  3  Smith,  244.  Best  A  S.  116. 

*Whelan  v.  Hewson,  Ir.  Rep.  6  C.  L.  In  Weld  v.  Hornby,  7  East,    100,    3 

283 ;  Hamilton  ▼.  Donegall,  3  Ridgeway,  Smith,  244,  an  action  by  the  owner  of 

207.  a  fishery  against  a  lower  proprietor  for 

Any  unlawful  interruption  of  the  pas-  constructing  a  stone  weir  so  as  to  pre- 
sage of  fish  up  a  stream  to  an  upper  vent  the  passage  of  fish  up  the  stream, 
fishery  is  a  violation  of  the  common-  I»rd  EUenborough,  Ch.  J.,  said  the  erec- 
law  fights  of  the  owner  of  the  upper  tion  of  weirs  across  rivers  was  prohib- 
Ushery  entitling  him  to  an  action  at  ited  in  the  earliest  periods  of  law.  They 
law,  and  it  is  immaterial  that  the  partic-  were  considered  as  public  nuisances.  The 
ular  mode  of  interrupting  the  passage  words  of  Magna  Cfharta,  chap.  23,  are 
of  the  fish  was  made  unlawful  by  an  that  "all  weirs  from  henceforth  shall  be 
act  of  Parliament  which  provided  a  rem-  utterly  pulled  down  on  the  Thames  and 
<cdy  for  such  unlawful  interruption.  Medway,  and  through  all  England."  And 
Massy  v.  Cassidy,  Ir.  L.  R.  13  Eq.  07.  this   was   followed  by  subsequent  acts, 

^Cheney  v.  Ouptill,  13  N.  B.  370.  treating  them  as  public  nuisances,  for- 

A  net    stretched    partially    across    a  bidding  the  erection  of  new  ones,  and  the 

river  by  the  proprietor  of  a  lower  fisher^'  enhancing,  strengthening,    or  enlarging 

is  not  a  nuisance  to  the  upper  fishery,  of  those  which  had  aforetime  exist^l. 
where  a  space  of  10  or  12  yards  is  left 
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Charta.  But  the  court  did  not  agree  with  them,  and  held  that  the 
provisions  of  Magna  Charta  and  the  statutes  prohibiting  the  construc- 
tion of  weirs  apply  only  to  tidal  rivers.  So  that  a  coop  wier  which 
entirely  prevents  fish  from  passing  it  is  not  a  public  nuisance  when 
not  in  a  tidal  river.  To  obtain  a  prescriptive  right,  the  adverse  en- 
joyment must  be  continued  for  twenty  years.®  Traps  and  engines 
must  be  so  placed  as  not  to  interfere  with  other  rights  of  fishery.  A 
fishing  trap  which  interferes  with  the  common  right  of  fishery  as  reg- 
ulated by  the  laws  is  a  public  nuisance,  and  a  private  nuisance  to  one 
whose  la\vful  location  is  injured  and  damaged  thereby.*  But  the  fact 
that  a  weir  may  be  as  purpresture  as  against  the  Crown  gives  a  citi- 
zen no  right  to  trespass  upon  it^^  The  statutes  may  subordinate  one 
Icind  of  fishery  to  another.**  A  private  individual  who  with  others 
was  engaged  in  fishing  in  a  river  by  means  of  trap  or  gill  nets  can 
maintain  an  action  in  behalf  of  himself  and  others  similarly  situated 
to  enjoin  the  construction  and  maintenance  of  a  permanent  fish  trap 
in  such  river  creating  a  public  nuisance  which  would  render  it  im- 
possible to  drift  nets  through  the  cliannel  on  either  side  of  the  trap, 
as  such  individuals  suffer  special  injury  in  which  the  general  public 
-do  not  share,  and  the  fact  that  others  would  suffer  in  the  same  way 
if  similarly  engaged  constitutes  no  bar  to  the  maintenance  of  the  ac 
tion.*^  But  one  is  not  liable  for  placing  stakes  in  his  tidal  flats  in 
such  a  way  as  to  obstruct  another's  right  of  taking  fish  there.*'  Where 
the  injury  is  caused  in  one  county  and  results  in  another,  the  action 
may  be  brought  in  either;  and  in  case  the  action  extends  into  more 
than  one  county,  it  may  be  brought  in  either.** 

396.  Conflict  between  private  rights. —  The  rights  of  the  owner  of  a 
stream  extends  up  and  down  as  far  as  his  land  extends,  and  if  he 
owns  soil  on  one  shore  of  the  stream  his  rights  extend  to  the  center.* 

*We1d  ▼.  Hornby,  7  East,  195,  3  Smith,  "Morris  v.  Graham,  16  Wash.  343,  58 

^44.  Am.  St.  Rep.  33,  47  Pac.  752. 

•Cherry  Point  Fish  Co,  ▼.  Nelson,  25  "Locke  v.  Motley,  2  Gray,  265. 

Wash.  558,  66  Pac.  55.  '*Barden  ▼.   Crocker,    10    Pick.    383; 

But   where   immemorial   custom   and  Hamilton  v.  Donegall,  3  Ridgeway,  267, 

legislative  regulation  recognize  the  exec-  324. 

tion  of  fish  traps  in  navigable  waters  as  ^Royal  Fishery  of  the  Banne,  Davics, 

a  reasonable  use,  so  long  as  they  do  not  149 ;  Zetland  v.  Glover  Incorporation  of 

obstruct  navigation  they  are  not  indict-  Perth,  L.  R.  2  H.  L.  Sc.  App.  Cas.  70. 

able  as  a  public  nuisance.    Boatioright  y.  A  riparian  proprietor  ad  medium  flum 

Bookman,  Rice  L.  447.  of  a  private  stream  has  a  several  fisliery 

^*Wilson  V.  Codyre,  27  N.  B.  320.  in  the  waters  over  his  own  land,  and  not 

"  By  the  North  Carolina  statutes  fish-  a  common  fishery  in  the  stream.   Snape 

ing  with  pod-nets  is  made  subservient  to  v.  Dohhs,  1  Bing.  202,  8  J.  B.  Moore.  23. 

fishing  with  seine  drawn  from  the  shore.  The  common- law  presumption  is  that, 

Hettrick  v.  Page,  82  N.  C.  65:  Rea   v.  where   land   is    possessed    by    different 

Hampton,  101  N.  C.  61,  9  Am.  St.  Rep.  parties   on   either   side  of  a   river,   the 

21,  7  R.  E.  649.  right  of  fishing  in  the  river  belongs  to 
Vol.  II.— Waters,  90. 
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The  possessor  of  a  prima  facie  right  to  iish  for  salmon  on  one  side  of 
a  river  has  the  right  of  challenging  a  claim  to  fish  from  the  opposite 
si(le  of  the  river.^  Where  a  sand  bank  has  formed  in  a  tidal  river,  in 
which  the  opposite  proprietors  have  a  salmon  fishery  extending  to  the 
center  of  the  river,  and  such  sand  bank  divides  the  river  at  low  water 
into  two  equal  streams,  a  line  drawn  down  the  middle  of  the  river  au 
low  water,  taking  the  two  channels  together,  is  to  be  regarded  as  the 
limit  or  dividing  line  between  the  respective  fisheries.^  The  right  of 
fishery  possessed  by  opposite  owners  on  a  fresh-water  stream,  being  in 
the  nature  of  a  tenancy  in  common,  tlie  act  of  either  in  spreading  his 
nets  across  the  river  and  using  the  whole  fishery,  coupled  with  nonuser 
of  the  opiK)site  tenant,  is  not  suihcient  to  raise  a  presumption  of  a 
grant  from  the  nonusing  tenant  to  the  other,  as  such  acts  are  consist- 
ent with  the  nature  of  the  tenancy  in  the  absence  of  an  actual  ouster/ 
When,  in  disposing  of  its  eminent  domain,  the  state  grants  a  privalc^ 
fishery  as  appurtenant  to  property  on  one  side  of  a  stream,  those  wh<> 
subeeijuently  accept  deeds  of  land  on  the  other  side  can  claim  no  in- 
terest therein.*^  Private  rights  of  fishery  may  be  modified  by  con- 
tract •  A  mere  license  to  fish  in  water  in  front  of  his  property  will 
not  prevent  the  riparian  owner  from  proceeding  to  erect  a  wharf/ 
The  consideration  for  an  exclusive  right  of  fishery  fails  if  the  grantor 
subsequently  grants  rights  to  another.*  A  lessee  of  oyster  ground 
from  a  town  cannot,  in  the  absence  of  a  statute  authorizing  it,  i-ecover 
against  the  town  damages  sustained  by  his  alleged  eviction  due  to  the 
construction  of  a  bridge  across  the  leased  land  with  the  consent  of  the 
town,  which  assumed  the  management  and  control  of  the  structure, 
since  the  erection  of  the  bridge  is  an  act  of  sovereign  power.'     X*^ 

each  ad  medium  fUum  aquae,  and.  if  the  •  An  heir  who  contracts  with  a  widow 

lord  of  the  manor  han  that  right,  it  must  for  lier  dower  right  in  a  fishery  which 

be  shown.    Lamb  v.  Kewbiggin,  1  Car.  &  has  been  set  off  without  specifying  the 

K.  549.  days  upon  which  she  can  fish  is  estopped 

'Sluari  r.  McBaniet,  L.  R.  1  H.  L.  Sc.  to  deny  her  right  to  the  fishery  to  avoid 

App.  Cas.  387.  compliance  with   his  contract.     Russell 

'Waddcrburn  v.  Paterson,  2  Sc.  Sess.  t.  Russell,  15  Gray,  159. 

Cas.  3d  series,  902.  A  condition    that   the   vendors   of    a 

*Hauman  v.  KinseUa,  8  Ir.  C.  L.  Rep.  fishing  plant  will  not  become  interested 

299,  Affirmed  in  11  Ir.  C.  L.  Rep.  249.  in  a  similar  business  "upon,  along,  or 

as  far  as  this  point  was  involved;  but  off  the  Atlantic  seaboard"  refers  to  all 

the    judgment    was     reversed    on     the  the  waters  adjacent  to  the  eastern  coast 

ground  that  the  court,  in  setting  aside  of  the  United  States,  including  all  the 

the   verdict  found   for   the   plaintiff  at  indentations  along  the  coast.    Ameri^ian 

the  trial,  and  directing  a  verdict  to  be  Fisheries  Co.  v.  Lcnncn,  118  Fed.  860. 

entered   for  the  defendant,  erred  in  so  ''Tinicum  Fishing  Co.  ▼.  Carter,  61  Pa. 

directing  the  verdict,  and  should  have  29,  100  Am.  Dec.  597. 

granted  a  new  trial,  w^hich  was  accord-  ^Taunton  v.  CastceJI,  4  Pick.  275. 

ingly  done.  *ff<tn  v.  Oifsier  /?ciy,  61  App.  Div.  508^ 

'-yickerson  v.  Brachett.  10  :MrtS8.  212.  70  N.  Y.  Supp.  710. 
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tenant  in  common  can  deprive  his  cotonant  of  ihe  enjoyment  of  tlu^ 
fishery/^  and  one  can  maintain  an  action  against  the  other  only  for 
permanent  injury  to  the  fishery.^ ^  If  a  grant  of  land  is  made  to  cer- 
tain persons  as  trustees  for  settlers  on  it  who  have  a  right  to  take  fish 
in  the  adjoining  waters,  the  fishery  is  common  to  all  the  settlers,  and 
cannot  be  exclusively  claimed  by  the  trustees;  and  regulations  may 
be  made  for  the  taking  of  fish  which  will  exclude  the  trustees,  al- 
though they  have  the  title  to  the  land  bordering  on  the  fishing  place.** 
The  grantee  of  a  riparian  owner's  several  fishery  has  the  right  to  use 
the  adjoining  shore  above  low-water  mark  only  so  far  as  necessary 
and  as  it  has  been  used  in  the  fishery ;  and  the  grantor  may  make  any 
use  thereof  which  does  not  injure  or  imj>ede  the  use  of  the  fishery.** 
Wlien  the  owner  of  a  manor  and  fishery  grant«  the  former  without  an 
express  reservation  of  the  right  of  drawing  his  nets  on  the  shore,  the 
notorious,  continued  exercise  of  that  privilege  for  more  than  twenty 
years  will  raise  a  presumption  of  such  reservation  grant.**  Salmon 
fishings  being  inter  regalia  of  the  Crown  (Scottish),  a  prior  grant  of 
the  shore  does  not  preclude  a  grant  of  the  said  fishery  in  favor  of  one 
having  no  interest  in  any  adjoining  shore;  and  such  subsequent 
grantee  may  draw  his  neta  on  the  banks  of  the  prior  grantee's  grounds 
without  his  consent,  that  being  a  pertinent  right  to  the  fishery.** 

397.  Interference  with  captured  fish. —  In  State  v.  Shaw^  the  doc- 
trine with  reference  to  captured  fish  is  carried  a  little  further  than  it 
has  before  been  carried.  In  it  the  fish  had  not  been  secured  beyond  a 
possibility  of  escape,  which  point  has  been  emphasized  in  most  of  the 
other  cases.  But  in  it  also  was  an  element  which  does  not  appear  in 
the  other  cases.    That  element  consisted  in  the  fact  that  a  private  net 

^Mott  y.  Underwood,  148  N.  Y.  463,  as  well  aa  the  space  between  high  and 

32  I^  R.  A.  270,  51  Am.  St.  Hep.  711,  low  water  marks  as  far  as  maybe  neoes- 

42  N.  E.  1048,  Affirming  73  Hun,  609,  sary  and  usual.    Tlie  grantee,  in  the  na- 

20  N.  Y.  8upp.  307.  ture  of  things,  must  have  exclusive  pos- 

"  Hence,  he  cannot  maintain  such  ae*  session  for  the  time  he  is  fishing  and  for 
tlon  against  the  other  for  digging  a  de-  that  purpose;  the  grantor  for  all  other 
posit  of  marl  out  of  a  small  strip  of  times  and  for  all  other  purposes.  Tin- 
land  on  the  river  bank  attached  to  the  icum  Fishing  Co,  v.  Carter,  61  Pa.  21, 
fishery,  but  which  did  not  injure  it.  his  100  Am.  Dec.  597. 

proper  remed}^  being  to  compel  such  co-  The  grant   of    a   salmon    fishery    in 

tenant  to  accoimt.    Smith  v.  Bharpe,  44  ^faine  waters  refers  to  the  privilege  of 

N.  C.  (Busbee  L.)  91.  making  grapplings  for  the  weir  or  the 

^yickeraon  v.  Brackett,  10  Mass.  212.  permanent  structures  fast  to  the  sliore. 

"Hart  V.  mil,  1  Whart.  124.  Duncan  v.  Sylvester,  24  Me.  482,  41  Am. 

A  right  to  take  fish  is  a  profit  d  pren-  Dor.  400. 

dre  in  alieno  solo.     It  requires  for  its  ^*Gray  v.  Bond,  2  Brod.  k  B.  067,  5 

use  and  enjoyment  exclusive  occupancy  J.  B.  Moore,  527. 

during  the  period  of  finhing.    It  implies  ^^Gammell  v.  Woods  d  Forest  Comrs, 

the  right  to  fix  stakes  as  capstans  for  3  Macq.  il.  L.  Cas.  419. 

the  purpose  of  drawing  the  seine,  and  *  67  Ohio  St.  167,  60  L.  R.  A.  481,  65 

the  occupancy  of  the  bank  at  high  tide  y.  E.  875. 
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or  trap  which  already  contained  the  fish  was  made  use  of  by  defend- 
ants to  secure  them.  So  far  as  defendants  were  concerned,  therefore, 
the  means  of  escape  were  in  fact  cut  off,  and  defendants  were  justly 
held  liable  for  taking  the  fish  from  the  trap.  The  court  held  that 
when  fish  are  inclosed  in  a  net  or  any  other  inclosed  place  which  is 
private  property,  from  which  they  may  be  taken  at  any  time  at  the 
pleasure  of  the  owner  of  the  net  or  inclosure,  the  taking  of  them 
therefrom  by  a  stranger  with  felonious  intent  will  be  larceny.  This 
decision  implies  that  if  the  fish  are  fast  in  a  trap  from  wliich  they 
cannot  escape  they  are  the  property  of  the  owner  of  the  trap,  although 
it  may  be  located  in  a  public  water.*  There  is  no  liability,  however, 
for  frightening  fish  which  another  is  endeavoring  to  take,  by  reason 
of  which  they  are  not  secured.*  Xor  is  there  any  liability  for  merely 
anticipating  the  capture  of  fish.*  There  can  be  no  property  in  the 
fish  before  they  are  caught.*^  And  it  is  immaterial  that  one  claiming 
the  fish  owns  the  land  over  which  they  are  swimming.*  Plaintiff  wa5 
not  in  possession  of  a  shoal  of  fish  so  as  to  entitle  him  to  maintain 
trespass  against  another  for  taking  them,  where  at  the  time  of  the 
taking  he  had  cast  a  seine  nearly  around  them,  but  had  left  a  small 
space  which  the  seine  did  not  fill  up,  although  he  placed  his  fisher- 
men around  the  opening  and  splashed  and  disturbed  the  water  so 
that  th6  fish  could  not  escape,  and  through  which  opening  the  de- 
fendant's boats  were  rowed,  they  casting  another  seine  and  taking  the 
fish  J  The  construction  of  a  wire  fence  across  the  mouth  of  a  cove 
does  not  give  one  such  possession  of  fish  caught  and  placed  in  the 
water  therein  that  he  can  retain  title  to  them  after  they  are  thus  re- 
stored to  their  natural  element.® 

397a.  Interference  with  private  fishery. —  Even  in  a  private  fishery, 
if  the  water  therein  is  connected  with  that  of  other  property  the  owner 
of  the  fishery  has  no  title  to  the  fish,  and  in  case  of  interference  with 
the  fishery  the  remedy  is  trespass,  and  not  a  possessory  action  for  the 
fish.*     It  has,  however,  been  held  that  the  owner  of  a  fishery  has  a 

*Treat  v.  Parsons,  84  Me.  520,  24  Atl.  •SoUers  v.  Sollers,  77  Md.  148.  20  L. 

946.  R.  A.  94,  39  Am.  St.  Rep.  404,  26  Atl. 

*Slingerland  v.  IniernaUonal  Contract-  188. 

%ng  Co,  43  App.  Div.  215,  60  N.  Y.  Supp.  *  Bracton,  De  Legibus,  Lib.  n.,  F.  9. 

12.  The  owner  of  the  land  covered  by  and 

^Stevens  v.  Jeacocke,  11  Q.  B.  731,  17  flurroimding  a  pond  or  small  lake  has 

L.  J.  Q.  B.  N.  S.  163,  12  Jiir.  477.  the  exclusive  right  of  taking  fish  thew- 

*Yard  v.  Carman,  3  N.  J.  L.  937 ;  Mai-  from,  but  his  title  to  the  fish  is  no  dif- 

ihews  V.  Treat,  75  Me.  594.  ferent  or  greater  because  sudi  pond  has 

^People  V.  Doxtater,  75  Hun,  472,  27  no  regular  outlet  but  connects  with  » 

N.  Y.  Supp.  481.  stream    only    during    periods     of  high 

^Young  v.  Hichens,  Davison  &  M.  592,  water,  at  which  times  the  fish  are  at  Ub- 

6  Q.  B.  606.  erty  to  pass  from  or  into  such  pond  from 
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property  in  the  fish  and  may  bring  trover  against  one  taking  them 
without  right*  This  doctrine  must,  however,  be  limited  to  waters 
which  have  no  connection  with  those  on  other  property  so  that  they 
are  exclusively  private.  If  the  fish  are  confined  in  ponds  on  private 
property  in  such  a  way  that  they  cannQt  escape  therefrom,  the  title 
is  in  the  owner  of  the  pond  and  the  public  acquires  no  right  to  the 
fish,  although  the  ponds  are  stocked  at  public  expense.^  A  private 
fish  pond  is  an  exclusively  private  affair  and  may  be  constructed  with- 
out authority  from  the  Crown.*  The  breaking  of  the  barriers  by 
which  fish  are  confined  in  a  private  pond  is  waste  on  the  part  of  a 
tenant^  Statutes  for  the  protection  of  fish  in  private  waters  refer 
to  those  only  which  are  confined  exclusively  to  water  on  the  land  of 
one  person.'  A  notice  adjacent  to  a  private  pond  or  stream  forbid- 
ding trespassers  of  every  kind  in  the  waters  and  upon  the  shores  of 
said  pond  or  stream  is  not  sufficient  to  give  notice  that  the  waters 
are  private  and  used  for  the  propagation  of  fish,  and  which  will  bring 
one  within  a  statute  punishing  a  trespasser  in  such  private  preserves.*^ 
Th&  l^slature  may  give  the  owner  of  a  stream  the  right  to  inclose  it 
for  the  cultivation  of  fish,  and  forbid  other  persons  from  interfering 
with  the  fish  contained  therein.^ 

898.  Bight  to  fish  in  lakes.—  Since  the  right  to  fish  follows  the  title 
to  the  soil,  there  is  no  public  right  of  fishery  in  a  lake  the  title  to  the 
bed  of  which  is  in  private  ownership.  In  England,  the  title  to  in- 
land lakes  is  not  in  the  Crown  but  in  the  riparian  owners,  and  there- 
fore there  is  no  public  right  of  fishery  there.*  But  in  this  country 
the  title  to  the  beds  of  the  large  lakes  is  in  the  public.'  And,  there- 
fore, with  respect  to  such  lakes  the  public  have  a  right  of  fishery.^ 

the  stream.    His  title  is  tba  same  as  if  by  different  persons,  although  they  are 

the  pond  or  lake  was  a  bayoa  haying  un-  inclosed  on  every  side  except  on  that 

interrupted  ocmnection  with  the  stream,  towards  the  river.     Lisle  v.  Broum,    1 

PeopU  v.  Bridges,  142  HI.  M,  16  L.  R.  Marsh,  127,  5  Taunt.  440. 

A.  684.  31  N.  E.  115.  ^Com.  em  rel  Olenhum  Fish  d  Game 

*Hmith  V.  Kemp,  2  Salk.  637,  Holt,  Protective  Asso.  v.  Singer,  3  Lack.  Legal 

322.  News,  239. 

*Beach  V.  Morgan,  67  N.  H.  520,  68  *Eastham  v.  Anderson,  110  Mass.  526. 

Am.  St.  Rep.  602,  41  Atl.  340;  Albright  ^Bristow  v.  Cormioa/n,  L.  R.   3  App. 

▼.  Cortright,  64  N.  J.  L.  330,  48  L.  R.  Cas.  641;  Johnston    v.    Bloomfield,    Ir. 

A.  616,  81  Am.  St.  Rep.  604,  45  Atl.  634.  Rep.  8  G.  L.  68 ;  Pery  v.  Thornton,  Ir. 

•Ammffmous,  6  Mod.  183.  L.  R.  23  £q.  402. 

•Moyle  V.  Mayle,  Owen,  66.  *  See  ante,  S  58. 

•Reynolds  v.  Com.  03  Pa.  458 ;  Ben-  *Kuchn  v.  MiltDOukee,  83  Wis.  583,  18 

Mooter  V.  Long,  157  Pa,  208,  27  Atl.  674.  L.  R.  A.  653,  53  N.  W.  012;  Dwelle  v. 

A  stream  of  water  is  not  within  in-  Wilson,  14  Ohio  C.    C.    551;    Bodi    v. 

dosed  lands  within  the  meaning  of  a  Winous  Point  Shooting  Cluh,  67  Ohio- 

statute  prescribing  a  penalty  for  fishing  St.  22G,  48  N.  £.  044 ;  Sloan  v.  Biemil- 

in  inclosed  grounds  where  the  stream  ler,  34  Ohio  St.  402,  8  Rep.  566. 

passes  between  parcels  of  land  owned  The  court  said  that  it  is  obviousl'j 
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So,  where  the  title  to  smaller  lakes  and  ponds  has  been  retained  by 
the  public,  the  right  of  fishery  is  also  retained.*     But  where  waters 
are  private  property,  although   superficially   larger   than   what   are 
known  in  the  New^  England  states  as  great  ponds,  the  fishery  therein 
is  private,  and  the  owner  may  maintain  trespass  against  one  who  en- 
ters and  takes  fish  therein  which  the  owner  propagates.*     But  the 
rigiit  may  be  taken  by  the  state  under  its  power  of  eminent  domain 
upon  the  making  of  compensation.^     A  private  lake  or  pond  or  wa- 
ters within  the  Michigan  statute  relating  to  fishing  rights  of  owners 
of  such  waters  are  those  which  are  not  navigable,  and  where  the  soil 
imder  and  on  their  borders  is  owned  exclusively  by  persons  who  claim 
ihe  waters  as  their  private  property,  and  which  have  no  connection 
^vith  other  streams  of  waters  which  are  public  and  through  which 
fish  may  pass.^     Ownership  of  the  soil  on  the  shore  of  a  pond  will 
give  no  right  to  fish  in  it  if  the  title  to  the  pond  is  in  another.^     A 
pond  the  bed  of  which  is  held  in  trust  for  the  public  use,  situated 
wholly  within  land  conveyed  by  a  governmental  grant  of  township 
lots,  is  not  "wholly  within  the  control"  of  the  littoral  proprietor  with- 
in the  terms  of  the  statute  forbidding  the  taking  of  fish  from  waters 
"wholly  within  the  control   of  the   owner  of  the  land  around  it."* 
Where  it  has  always  been  a  public  custom  to  take  fish  from  a  pond, 
trespass  will  not-  lie  against  one  who,  in  the  absence  of  any  notifica- 
tion to  the  contrary,  may  understand  tliat  he  is  licensed  tliereto,  al- 
though the  pond  is  in  fact  private.^^     Each  of  the  owners  of  adjoin- 
ing tracts  of  land  over  which  a  reservoir  was  constructed  has  only  a 
several  right  of  fishery  in  the  water  over  his  land,  and  upon  the  draw- 
ing off  of  the  water  they  do  not  become  tenants  in  common  in  the 
fish,  under  a  statute  authorizing  them  to  take  the  water  out  of  the 

just  that  the  fishery  in  such  waters  as  28  Atl.  22;  Ve-pee-nauk  Club  ▼.  Wilwn^ 

Tjake  Erie  and  its  bays  should  be  as  free  96  Wis.  200,  71  N.  W.  661. 

and  common  as  upon  tide  waters,  and  *Netc  England  Trout  d  Salmon  Cltib 

nlike  subject  to  control  by  public  au-  v.  Mather,  68  Vt.  338,  33  L.  R.  A.  56», 

thority.     The  reason  for  regarding  the  35  Atl.  323;   Beokfnan  ▼.  Kreamer,  43 

right  as  public  is  as  great  there  as  in  111.  447,  92  Am.  Dec.  146 ;  Re  Provincial 

the  seas,  and  we  have  no  hesitation  in  Fisheries,  26  Can.  S.  C.  444;  Lemheok 

saying  that  the  right  of  fishing  in  these  v.  Nye,  47  Ohio  St.  336,  8  L.  R.  A.  578, 

waters  is  as  open  to  the  public  as  if  they  21  Am.  St.  Rep.  828,  24  N.  E.  686. 

were  subject  to  the  ebb  and  flow  of  the  *8tate,  Albright,  Proaeoutor,  ▼.  8u8»e9 

tide.    Sloan  v.  Bieiniller,  34  Ohio  St.  492,  County  Lake  d  Park  Commieeion,  68  NT. 

«  Rep.  566.  J.  L.  523,  53  Atl.  612. 

^Barroits  v.  McDermott,  73  Me.  441 ;  ^Rc  Water  Rights,  6  Det  L.  N.  No.  14. 

West  Roxbury  v.  Stoddard,  7  Allen,  158.  *Baylor  v.  Decker,  133  Pa.  168,  19  Atl. 

An  owner  of  a  governmental  grant  of  351. 

land  surrounding  a  large  pond  cannot  *Staie  v.  Welch,  66  N.  H.  178,  28  At!, 

obtain  an  injunction  to  restrain  an  in-  21. 

dividual   from    fishing    therein.      Perctf  ^^Marsh  v.  Colby,  39  Mich.  626,  23  Am. 

Summer  Club  v.  Welch,  66  N.  S.  180,  Rep.  439. 
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reservoir  once  in  seven  years  for  the  purpose  of  taking  the  fish  there- 
in, but  each  is  entitled  to  the  fish  left  on  his  soil.*  *  Where  the  only 
connection  between  what  would,  otherwise,  have  been  two  separate 
bodies  of  water  is  a  narrow  and  very  shallow  channel,  over  which  a 
•causeway  has  existed  for  forty  years,  they  do  not  constitute  one  body 
or  lake  so  as  to  bring  adjoining  proprietors  within  the  rule  that  pro- 
prietors of  land  on  a  single  body  of  water  may  exercise  their  rights 
-of  fishery  therein  in  common,  and  the  riparian  proprietors  on  these 
lakes  are  limitrd  to  the  particular  body  of  water  which  the  lands  ad- 
join.** 

399.  Bighti  in  mill  ponds.—  A  mill  pond  belongs  to  the  class  of 
waters  in  which  the  fishery  is  private.*  And  there  is  no  right  to  fish 
there  without  the  consent  of  the  owner ;  but  the  right  of  fishery  may 
"be  granted  to  another  while  reserving  title  to  the  pond.*  The  owner 
of  the  land,  and  not  of  the  pond,  owns  the  water,  and  therefore  if 
the  owner  of  the  mill  has  merely  a  flowage  right  the  owner  of  the  land 
will  control  the  fishery.^  But  a  release  and  discharge  by  the  owner 
•of  a  part  of  the  land  covered  by  an  artificial  pond  created  by  the 
•owner  of  the  remaining  land,  of  all  claims,  eajsements,  privileges,  and 
rightd  except  the  use  of  the  water  for  milling  purposes,  releases  his 
right  to  fish  in  the  water  over  his  own  land  as  well  as  that  of  the  other 
owner,  secured  by  a  former  aprreement  between  them  conferring  upon 
the  person  executing  the  release  the  use  of  the  water  for  fishing  and 
boating  purposes.^  A  reservation  in  a  grant  of  a  mill  and  the  neces- 
sary power,  of  "the  right  and  privilege  of  fishing  in  the  waters  of  said 
mill,"  reserves  the  sole  fishery  and  not  an  easement' 

400.  Bights  under  fiih-cnltnTe  acts. —  As  has  already  been  seen,* 
where  the  state  owns  the  water  in  which  a  fishery  exists,  its  power  of 

*^8nape  ▼.  Dohb§,  8  J.  B.  Moore,  23,  1  to  the  principal  grant*    Smith  r.  Miller, 

Ring.  202.  5  Mason,  lf)l,  Fed.  Cm,  Ko.  13,080. 

"Maekenzie  v,  Bankea,  L.  R.  3  App.  ^fUdiceU  v.  Oreig,  17  Misc.  166,  40  N. 

Cas.  1324.  Y.  Supp.  008. 

^Waters  v.  Lilley,  4  Pick.  146,  16  Am.  *Pagei  v.  MiUes,  3  I>ougl.  43. 

I>ec.  333.  *  See  ante,  f  381. 

'Riraux  V.  Fmtch,  34  Assize,  pi.  11.  Under  I  0,  Mass.  act  1860,  to  encour- 

*Paine  v.  Woodn,  108  Mass.  160.  age  the  cultivation  of  useful  fishes,  the 

An  exclnsiye  fishery  in  non-navigable  whole  of  a  great  pond  may  be  leased  sub- 
waters  has  its  source  in  ownership  of  the  ject  to  the  restrictions  that  the  appli- 
9oil.  and  is  not  devested  by  a  legislative  anoes  and  inclosures  for  the  purpiose 
act  condemning  the  land  to  the  use  of  shall  not  occupy  more  than  one  tenth 
another  for  mill  purposes.  Hoi  yoke  of  the  pond,  and  shall  be  so  placed  h» 
Watei'-Power  Co.  v.  X/ymon,  15  Wall,  not  to  debar  reasonable  ingress  to  and 
500,  21  L.  ed.  13.3.  egress  from  it«  and  that  any  public  right 

But  in  one  case  it  was  held  that  a  in  the  pond,  other  than  the  right  of  finh- 

lease  conveying  all  the  land  which  might  ing,  shall  not  be  affected.    Com.  v.  Vin- 

lie  flowed  from  a  certain  dam  passes  the  oeni^  106  Mass.  441. 

nrater  and  the  fish  therein  as  incidents  And  it  is  illegal  to  fiah  in  a  great  pond 
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regulation  includes  the  right  to  make  the  fishery  in  it  exclusive  for 
the  purpose  of  cultivating  food  fishes.  And  for  this  purpose  it  may 
make  leases  to  private  individuals  of  the  right  to  control  the  water 
and  take  the  fish  therefrom.  The  rights  of  the  lessee  will  depend 
upon  compliance  with  the  terms  of  the  statute.  The  lessee  has  an. 
exclusive  fishery  when  he  has  occupied  the  pond  effectively,  althou^ 
not  in  the  manner,  nor  hy  the  appliances,  expected  hy  the  legislature,, 
unless  the  manner  of  occupation  is  specified  so  as  to  be  a  condition  to^ 
the  exercise  of  his  rights.^  Closing  the  outlet  to  the  pond  with  a 
wire  screen  establishes  a  suflScient  occupation.^  But  absolute  own- 
ership of  the  fish  exists  only  while  they  are  kept  under  the  control  of 
the  owner.*  If  the  ponds  have  been  leased  for  fish  cultivation,  no- 
fishing  can  be  done  in  the  pond,  although  only  common,  migratory 
fish  are  taken.'  The  legislature  may  provide  for  the  creation  of  fish- 
culture  ponds  on  private  property,  and  prohibit  strangers  from  in- 
terfering with  them  under  a  penalty .•  If  the  statute  provides  for 
the  creation  of  such  ponds  on  private  property  the  water  must  be  of* 
such  a  character  that  the  fish  can  be  confined  wholly  on  the  property 
of  the  owner  of  the  pond.''  But  the  mere  fact  that  one  who  cultivates* 
fish  in  a  pond  does  not  own  the  whole  pond,  and  there  is  nothing  to 
prevent  the  fish  from  going  over  land  of  another  person,  will  not  give- 
strangers  a  right  to  fish  over  the  land  of  the  one  cultivating  the  fish, 
without  his  permission.*  To  entitle  a  lando\^Tier  to  the  protection? 
of  the  fish-culture  acts,  he  must  make  reasonable  efforts  to  protect  and 
propagate  the  fish;  and  it  is  not  sufficient  for  him  merely  to  put  a 
few  fish  into  the  water  for  propagation,  without  any  further  effort 
to  secure  the  end  in  view.®  Public  waters  lawfully  assigned  therefor 
under  the  Massachusetts  law  of  1869  for  the  cultivation  of  fish,  un- 
til abandoned,  are  "a  place  in  which  fishes  are  lawfully  artificially 
cultivated  or  ihaintained"  within  the  statute,  the  question  whether* 
any  particular  means  should  be  taken  to  carry  out  that  purpose  being 
for  the  commissioners  to  determine  in  framing  the  lease.*®       The 

leased  by  the  commonwealth  for  the  cul-  ^Reynolds  v.  Com,  93  Pa.  468 ;  Ben- 

tivation   of   useful   fishes,    though    the  acoter  v.  Long,  157  Pa.  208,  27  Atl.  674. 

fishing  be  for  other  fish  than  the  useful  In  People  v.  Hall,  8  App.  Div.  15,  40' 

fish  alleged  to  be  cultivated  in  the  pond.  N.  Y.  Supp.  183,  the  question  was  raised. 

Com.  v.  Richardson,  142  Mass.  71,  7  N.  but  not  decided,  whether  a  pond  could  be 

E.  26.  protected     as     a     private     propagating 

'Com,  V,  Weaiherhead,  110  Mass.  175  ground,  which  was  not  wholly  on  the 

*Com,  V.  Weatherhead,  110  Mass.  175.  land  of  the  one  claiming  it. 

*Com.  V.  Perley,  130  Ma^s.  469.  *Com,  v.  Sk^tt,  162  Mass.  219,  38  N.. 

*Com,  V.  Vincent,  108  Ma«s.  441.  E.  499. 

H'om.  ex  rel,  Olenhurn  Fish  rf  Game  ^Benscoter  t.  Long,   157   Pa.  208,  27. 

Protective  As90.  v.  Singer,  19  Pa.  Co.  Ct.  Atl.  074. 

627:  State  v.  Welch,  66  N.  H.  178,  28  '""Com,  v.  Vincent,  108  Mass.  441. 
Atl.  21. 
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owner  of  premises  used  for  fish  culture,  having  8too3  by  and  seen 
large  expenditures  made  in  the  construction  of  a  meadow  stream  on 
adjoining  premises  for  the  purpose  of  fish  culture,  is  not  entitled  to 
an  injimction  restraining  diversion  on  such  premises  of  water  from 
a  natural  water  course  into  the  meadow  stream,  where  the  water  is. 
restored  to  its  natural  channel  on  such  adjoining  premises  in  substan- 
tially the  same  condition  as  to  quantity  and  quality  as  before  such 
diversion.**  In  the  statute  providing  that  "the  fish  and  game  war- 
den of  the  state  may  take  from  any  of  the  public  waters  of  the  state 
at  any  time  and  in  any  manner  any  fish  for  the  purpose  of  propagat- 
ing or  restocking  other  waters,"  other  waters  means  public  waters, 
and  not  private  ponds.**  A  provision  that  the  lessee  of  a  privilege- 
of  cultivating  fidb  in  a  part  of  a  public  pond  may  occupy  the  whole 
of  the  part  so  assigned,  with  appliances  and  inclosures  "for  the  tak- 
ing" as  well  as  the  cultivation  of  the  fish,  is  valid  under  a  provision 
of  the  law  authorizing  the  taking  from  such  waters  when  and  where- 
said  lessee  pleases.*' 

401.  Bight  of  municipal  corporation. —  The  legislature  has  the  right 
to  confer  upon  a  municipal  corporation  the  power  to  regulate  the 
fisheries  within  its  limits.*  But  except  in  private  waters  of  which 
the  municipality  has  the  title,  it  has,  In  the  absence  of  statute  or  cus- 
tom,^ no  title  to,  or  exclusive  control  over,  the  fisheries  within  its 
limits.  Grants  to  municipal  corporations  have  the  same  effect  as 
those  to  private  individuals,  so  that  in  case  of  a  grant  of  land  under 
tide  waters  no  exclusive  title  to  the  fishery  will  pass  unless  it  is  ex- 
pressly mentioned.'  The  power  of  the  l^slature  to  grant  exclusive- 
rights  of  fishery  includes  the  power  to  vest  such  rights  in  municipali- 
ties.^    And  the  l^slature  may  divide  the  fisheries  of  a  municipal 

^Castalia  Trout  Cluh  Co.  v.  Caatalia  limits  if  they  have  not  been  appropri* 

Sporting  Club,  8  Ohio  C.  C.  104.  ated  by    the    legislature.     Coolidge    ▼. 

''State  v.  Seara,  115  Iowa,  28,  87  N.  Williams,  4  Mass.  140. 

W.  735.  ^Proctor  v.  Wells,  103  Mass.  216. 

^om.  ▼.  Vincent,  108  Mass.  441.  But  a  town  owning  land  covered  by 

'8ee    ante,    i    381;     Stephenson    ▼.  tide  water  may  regulate    the   fisherieft 

Oooeh,  7  Me.  152.  therein,  although  the  state  has  also  made 

A  statute  giving  a  town  the  right  to  regulations  applicable  to  the  place.  Rog- 

regulate  the  times  and  manner  of  taking  era  v.  Jones,  1  Wend.  237,  10  Am.  Dec. 

fiph  within   its  limits,  and  to  sell  the  493. 

right  of  taking  them,   applies  only  to  *Wilson  v.  Codyre,  27  N.  B.  320. 

shore  used  for  that  purpose,  and  not  to  A  grant  by  the  sovereign  to  the  inhab-^ 

the  tidal  water  adjacent  to  the  shore,  itants  of  a  town  of  a  tract  of  land  in- 

although  it  may  be  within  the  limits  eluding  the  waters  of  a  tidal  bay,  "to- 

of  the  town.     Coolidge  v.  WiUiams,  4  gether  with  aU  rivers,  waters,  beaches, 

Mn^ss.  140.  creeks,  harbors,  fishing,   and   all   other 

^  By  the  common  law  of  Massachusetts  franchises  to  said  tract  appertaining/'' 

a  municipal  corporation  may  appropri-  will  give  such  inhabitants  the  exclusive 

ate  the  fish  in  tidal  waters  within  its  right  to  the  oyster  fisheries  within  the- 
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•corporation  as  it  chooses,  upon  the  subsequent  division  of  the  munici- 
pality.' By  long-continued  use  and  control  of  a  fishery  the  munici- 
pality may  establish  title  by  prescription  or  presumption  of  grant.' 
The  municipality  may  make  necessary  regulations  for  the  control  of 
fisheries  in  water  the  soil  of  which  belongs  to  it,  in  addition  to  those 
•established  by  the  legislature,  unless  it  is  prohibited  from  so  doing.^ 
But  it  cannot  make  regulations  in  conflict  with  those  of  the  legisla- 
ture, and,  in  case  the  legislature  attempts  to  regulate  the  entire  fish- 
•ery,  it  will  deprive  the  municipality  of  the  power  to  make  regula- 
tions.* A  state  may  grant  to  a  tovm  bordering  on  tide  water  the 
power  to  grant  exclusive  privileges  to  individuals  to  plant  and  re- 
move oysters  from  the  waters.®  If  a  town  has  title  to  a  fishery,  it 
may  lease  the  same.^°  But  it  has  no  right  to  make  exclusive  grants 
•of  such  right.**     'No  notice  to  the  city  or  town  within  which  a  pond 


limits  of  the  grant.  Brookhaven  v. 
strong,  GO  N.  Y.  66. 

The  statute  of  1855,  chap.  401,  regu- 
lating fisheries  in  Taunton  great  river 
-and  dividing  the  whole  fishery  into 
shares  that  belong  to  the  towns  so  far 
as  they  were  valuable  to  sell  at  auction, 
was  not  affected  by  the  statute  of  1856, 
-chap.  50,  giving  the  proper  authorities 
of  a  city  lying  on  tide  water  the  right 
to  license  weirs  in  the  water  within  its 
limits  so  far  as  they  would  not  encroach 
upon  the  rights  of  others,  since  the  tak- 
ing of  fish  by  weirs  would,  of  necessity, 
•encroach  upon  the  rights  of  proprietors 
under  the  prior  act.  Hathaway  v. 
Thomas,  16  Gray,  290. 

*  Where  a  town  holds  fisheries  in  trust 
for  the  use  of  its  inhabitants,  the  legis- 
lature, upon  dividing  the  territory,  may 
provide  that  the  original  town  shall  con- 
tinue to  hold  the  fishery  in  trust  for  the 
inhabitants  of  both  towns.  North  Yar- 
mouth v.  Skillinga,  45  Me.  133,  71  Am. 
Dec.  530. 

A  provision  in  a  statute  separating 
•certain  territory  from  a  town  and  creat- 
ing it  into  a  separate  township,  that  it 
shall  pay  its  proportion  of  the  debts  of 
the  former  town  and  be  entitled  to  its 
share  of  the  property  of  said  town,  does 
not  give  it  a  right  to  share  in  the  profits 
^f  a  fishery  in  the  former  town.  This 
is  upon  the  ground  that  the  right  of  fish- 
•ery  is  not  property.  Randolph  v.  Brain- 
tree,  4  Mass.  .315. 

•Mannall  v.  Fisher,  5  Jur.  N.  S.  389, 
«  C.  B.  N.  S.  8.56. 

"^Uayden  v.  Noyes,  5  Conn.  391;  Ths 


Marthn  Anne,  Olcott,  18  Fed.  Cas.  No. 
9,146;  Rogers  v.  Jones,  1  Wend.  237. 

A  law  authorising  a  municipal  corpo- 
ration to  direct  the  use  and  management, 
and  the  times  and  manner  of  using,  its 
common  lands  and  meadows  and  the 
other  commons  will  support  an  ordi- 
nance restricting  the  fishery  to  the  in- 
habitants of  the  town,  and  then  only 
during  a  certain  open  season.  Rogers  ▼. 
Jon^s,  1  Wend.  237. 

But  the  power  of  a  town  to  regulate 
fisheries  within  its  limits  does  not  au- 
thorize it  to  prohibit  all  perscms,  except 
its  inhabitants,  from  taking  shell  fish 
in  a  navigable  river.  Hayden  t.  Noyes, 
5  Conn.  391. 

A  municipal  corporation  can  only  as- 
sume to  regulate  a  fishery  in  tidal 
waters  when  it  can  show  a  right  of  prop- 
erty to  the  lands  below  low- water  mark, 
and  such  a  title  can  only  be  supported 
by  grant  or  long  possession  to  support 
a  presumption  of  grant;  but  the  fact 
that  such  waters  are  included  witliin  its 
bounds  for  the  purpose  of  jurisdiction 
will  aiTord  no  such  presumption.  Pal- 
mer V.  Hicks,  6  Johns.  133. 

*Southport  V.  Ogden,  23  Conn.  128. 

*  People  V.  Thompsoti,  30  Hun,  457. 

"fland  V.  Newton,  92  N.  Y.  88; 
Ahrains  v.  Hempstead,  45  Hun,  272. 

A  vote  of  a  township  authorizing  the 
staking  out  of  oyster  grounds  in  a  des- 
ignated river  includes  a  cove  that  is 
mainly  formed  by  the  tide  waters  of  the 
river.     Gallup  v.  Tracy,  25  Conn.  10. 

"Di«  V.  Wareham,  7  Met  438. 
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vrholly  lies,  of  an  intention  to  lease  the  pond,  need  be  given  where  the 
application  is  made  by  the  town  and  the  lease  is  made  to  it.^^ 

402.  Public  right  in  shell  fisheries.—  For  the  most  part,  the  shell 
fisheries  exist  on  land  the  title  to  which  is  in  the  public,  and  the  pub- 
lic has,  therefore,  a  prima  facie  right  to  enjoy  them.  This  right  is 
subject  to  regulation  by  the  public  itself,  or  to  grants  from  the  public 
which  have  placed  the  title  to  the  beds  in  private  o%vner8hip.*  Pri- 
marily, the  title  to  oyster  and  clam  beds  and  the  shell  fish  therein  in 
tide  water  is  absolutely  in  the  people  of  the  state,  and  they  may  regu- 
late and  dispose  of  the  same  as  of  other  property.^  So  long  as  no 
regulations  have  been  made  for  the  enjoyment  of  the  right,  it  is  com- 
mon to  be  enjoyed  by  everyone  who  wishes  to  make  use  of  it^  This 
right  of  fishery  does  not  pass  to  the  grantee  of  the  tide  lands  imless 
it  is  expressly  mentioned  in  the  grant.^  The  public  right  is  not  lost 
-during  the  reflux  of  the  tide.'  The  shell  fisheries  may,  however,  be 
j^anted  to  private  individuals  so  as  to  exclude  the  public  right  of 
fishery  there.'  The  right  to  enjoy  the  fishery  as  one  of  the  public 
confers  no  private  right^  The  right  of  the  public  to  take  shell  fish 
from  the  shore  does  not  include  the  right  to  take  the  soil  or  dead  shell 
fish  imbedded  therein.* 

MSta.  Begulation  of  shell  fishery.— The  fact  that  the  right  to  take 
shell  fish  is  common  to  all  requires  some  regulations  of  the  fisheries 
to  prevent  their  obstruction  and  to  protect  them  for  the  public  wel- 
fare. Therefore,  the  legislature  has  a  right  to  make  such  regulations 
in  that  respect  as  may  be  necessary.*     The  rights  of  the  public  to 

"^Com.  ▼.  Elioi,  146  Mum.  6,  16  N.  E.  *Proctor  v.  Wells,  103  Mass.  216. 

-81.  *reck  V.  Lockicood,  5  Day,  28;  Moul- 

^Peck  ▼.  Lockwood,  5  Day,  22 ;  Martin  ton  v.  Libbey,  37  Me.  472,  50  Am.  Dea 

V.  Waddell,  16  Pet.  367,  10  L.  ed.  007 ;  57. 

Parker  v.   Cutler  Milldam   Co,  20  Mo.  *€om.  ▼.  Manimon,  136  Mass.  456. 

no3,  37  Am.  Dec.  56;  Bagott  ▼.  Orr,  2  ^Com,  v.  Manimon,  136  Mass.  456. 

Bw.  A  P.  472;  Paul  v.  HazUton,  37  N.  ^Porter  v.  BKehan,  7  Gray,  435. 

^}.  L.   106;    Moulton  v.  Lihbey,  37  Me.  ^Kenn  ▼.  Rice,  12  Serg.  k  R.  203;  Com. 

472,  59  Am.  Dec.  57;  Weaton  v.  Samp-  v.  Bailey,  13  Allen,  541;  Staie  y.  Con- 

jwn,  8  Gush.  347.  54  Am.  Dec  764;  Proc  ner,  107  N.  C.  031,  11  S.  C.  902;  8mith 

tor  V.  Wells,  103  Mass.  210.  v.  Letinus,  8  N.  Y.  472. 

^State  V.  Harrub,  95  Ala.  176,  15  L.  R.  The  act  entitled  "An  Act  for  the  Pres- 

A.  761,  4  Inters.  Com.  Rep.  99,  36  Am.  ervation   of   Oysters   and    Other    Shell 

"St.  Rep.  195,  10  So.  752:  Brown  v.  De-  Fish/'   which  provides  that  no  oysters 

Oroff,  50  N.  J.  L.  409,  7  Am.  St.  Rep.  shall  be  taken  from  the  common  fisher- 

704,  14  Atl.  219.  ies  between  specified  dates,  and  no  per- 

*Brotcn  v.  DeOroff,  50  X.  J.  L.  409,  son  shall  take  from  a  pid)lic  oyster  bed 

7  Am.  St.  Rep.  794,  14  Atl.  219;  Alien  more  than    3    bushels    in    twenty  four 

▼.  Allen,  19  R.  I.  114.  30  L.  R.  A.  497,  hours,  nor  shall  plant  on  a  private  hinX 

■61  Am.  St.  Rep.  738,  32  Atl.  166;  Cas-  oysters  taken   from   a  public  ImhI,   and 

well  v.  Johnson,  58  Me.   164:   Com.    v.  prohibits  the  use  of  dredges  in  taking 

Bailey,  13  Allen,  542 ;  Lakeman  v.  Bum-  oysters ;  and  which  also  proiides  for  th'> 

ham,  7  Gray,  437;  Paul  ▼.  Hazleton,  37  appointment   of  commissioners   for   t1w> 

J^.  J.  L.  106.  leasing  of  land  covered  by  public  waters 
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natural  oyster  beds  in  tidal  w-aters  cannot  be  destroyed  under  guis& 
of  regulating  and  encouraging  fisheries,  without  right  of  hearing  and 
appeal.^  The  power  to  make  regulations  may  be  conferred  by  the- 
h'^islature  upon  municipal  corporations,  with  respect  to  the  fisheries- 
lying  within  their  limits  or  adjacent  to  thcm.^  A  statute  protecting- 
the  rights  of  persons  who  have  planted  oysters  upon  state  land  be- 
tween certain  specified  dates  is  not  a  general  law.*  Oysters  taken  by 
one  in  the  exercise  of  his  common  right  of  free  fishery  thereby  become 
the  property  of  the  taker;  and  the  legislature  uses  a  reasonable  dis-^ 
cretion  when  it  grants  a  license  to  use  portions  of  the  state  lands  cov- 
ered by  navigable  waters  as  places  of  deposit,  where  the  title  and  pos- 
session of  the  property  thus  acquired  may  be  continued  and  protect^ 
ed,  the  public  right  of  fishery  suffering  no  derogation  thereby.' 

402b.  Licenses. —  The  public  interest  in  shell  fisheries  is  not  limited 
to  the  right  to  take  fish,  but  extends  to  the  maintenance  of  an  ample 
supply  to  meet  all  the  needs  of  the  citizens  of  the  state.  The  latter 
interest  is  paramount  to,  and  to  some  extent  in  conflict  with,  the  right 
to  take  the  fish  from  the  water.  Unlimited  fishing  on  the  part  of 
everyone  who  can  gain  access  to  the  fish  is,  of  necessity,  destructive,. 
while  the  public  interests  require  that  the  fish  shall  be  cultivated  and 


lor  private  oyster  beds^^is  notrepugDant 
to  a  constitutional  provision  that  "the 
people  shall  continue  to  enjoy  and  freely 
exercise  all  the  rights  of  fishery  and  the 
privileges  of  the  shore  to  which  they 
have  l^n  heretofore  entitled  under  the 
charter  and  the  usages  of  this  state." 
The  object  of  this  law  is  not  to  benefit 
the  lessees  of  oyster  beds,  but»  by  hold- 
ing out  motives  to  them  and  encoura- 
ging them  in  the  cultivation  of  oysters, 
to  secure  to  the  public  a  more  abundant 
supply.    State  v.  Coezens,  2  R.  I.  561. 

A  statute  prohibiting  persons  from 
wilfully  taking,  destroying,  or  sailing 
a  spawn,  fry,  or  brood  of  sea  fish  in  any 
weir  or  other  engine  or  device  whatso- 
ever, seems  not  to  comprehend  shell  fish ; 
and,  if  it  does,  it  means  a  taking  for 
destruction,  and  not  a  taking  of  oyster 
spawn  for  the  purpose  of  removing  it 
to  beds,  for  further  growth  and  matu- 
rity to  make  it  marketable.  Bridger  v. 
Richardson,  2  Maule  k  S.  668. 

In  State  v.  Insley,  64  Md.  28,  20  Atl. 
1031,  the  court,  in  refusing  to  pass  on 
the  constitutionality  of  a  statute  for  the 

Srotection  of  oysters,  said:  We  have  no 
oubt  whatever  of  the  right  and  power 
of  a  state  to  pass  a  law  that,  if  properly 
executed,  would  perfectly  protect  our 
oyster  interest.    In  framing  such  a  law. 


however,  eare  should  be  taken  that  no- 
part  of  it  interfere  with  the  paramount 
right  of  navigation  and  interstate  com- 
merce, as  control  over  those  subjects  has 
been  delegated  to  the  general  govern- 
ment. 

*Ai)eHll  V.  Hull,  87  Conn.  320. 

*  Where  a  statute  authorizing  a  town^ 
to  designate  places  within  its  limits  for 
oyster  planting  refers  to  a  line  between 
the  navigable  waters  of  two  towns  as  a. 
line  running  southerly,  it  is  to  be  taken 
as  meaning  due  south,  in  the  abaenoe  or 
word  or  monument  deflecting  the  line^ 
either  east  or  west.  Rowe  v.  Smith,  48* 
Conn.  444. 

Where  a  statute  gave  exclusive  oontror 
of  all  shell  fisheries  lying  south  of  high- 
water  mark  in  Long  Island  sound  to  the 
state  commissioners  of  shell  fisheries, 
another  section  of  the  same  statute  pro- 
viding for  the  appointment  of  a  com- 
mittee to  designate  natural  oyster  beds- 
in  a  town  did  not  empower  the  com- 
mittee to  desigfnate  beds  in  waters  lying 
south  of  high-water  mark.  Re  Darien 
Oyster  Oround  Committee^  62  Conn.  61.. 

^State  V.  Post,  66  N.  J.  L.  264,  26  Atl. 
683. 

""Phipps  V.  Btaie,  22  Md.  380,  86  Am.. 
Dec.  664. 
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the  productiveness  of  the  fishery  increased.  Experience  has  shown 
that  this  result  can  be  best  achieved  by  placing  some  parcels  of 
,ground  in  the  possession  of  individuals  who  shall  be  protected  in  the 
exclusive  enjoyment  of  them,  and  who  may  take  the  most  approved 
means  to  further  the  propagation  of  the  fish  and  remove  them  from 
the  water  only  in  the  manner  which  will  result  in  the  largest  return 
to  them,  and  therefore  in  the  largest  supply  to  the  public  Those 
considerations  empower  the  legislature  to  provide  for  the  leasing  of 
parcels  of  fishing  ground  to  individuals  or  to  grant  exclusive  licenses 
to  take  the  fish  from  certain  waters.  It  is  said  in  Phippa  v.  State^ 
that  a  statute  authorizing  the  location  and  appropriation  within  the 
ivaters  of  the  state  of  limited  areas  for  the  purpose  of  depositing  and 
bedding  oysters  is  a  mere  license  to  use  the  state  lands  covered  by 
navigable  waters  as  places  of  deposit  for  the  protection  of  private 
property  in  oysters  taken  in  the  exercise  of  the  common  right  of  free 
fishery;  and,  although  several  and  exclusive  privileges  are  thereby 
contemplated,  is  not  unconstitutional  as  conferring  such  privileges  in 
derogation  of  the  common  right  of  free  fishery.  Such  licenses  are 
^nerally  held  to  be  valid,  and  the  lessees  or  licensees  are  entitled  to 
the  protection  of  their  exclusive  rights.*  The  only  exception  to  the 
Tule  appears  to  be  in  tlie  state  of  Texas,  where  it  is  held  that  the  right 
to  take  shell  fish  belongs  to  all  citi^iens  and  the  legislature  cannot 
limit  their  rights.^  The  exclusive  rights,  however,  depend  entirely 
upon  the  provisions  of  the  statute,  and  they  must  be  followed  in  good 
faith;  and  no  attempt  to  evade  them  will  be  upheld  by  the  courts.* 

'  22  ^Id.  380,  85  Am.  Dec.  654.  trespassing  thereon  and  taking  oysters 

*ariffith  V.  Bavary,  181  Mass.  227,  68  therefrom.     Jones  v.   Oemler,    110  Ga. 

N.  E.  426.  202,  35  S.  E.  375. 

The  purpose  of  a  statute  which  pro-  ^Oustafson  r.   State,  40   Tex.   Crim. 

vides  that  the  oysters  planted  or  grow-  Rep.  67,  43  L.  R.  A.  615,  45  S.  W.  717, 

ing  on  any  private  oyster  grounds  un-  48  S.  W.  518. 

4er  lease  shall,  during  the  continuance  *H€8s  v.  J/uir,  65  Md.  586,  5  Atl.  540, 

of  the  lease,  be    the    private    personal  6  Atl.  673. 

property  of  the  lessee,  is  to  make  it  In  the  stntute  of  Texas,  passed  for 

<elear  that  the  oysters  are  personal  prop-  the  preservation  of  oysters  and  oyster 

«rty,  and  to  throw  over  them  the  pro-  beds,  and  for  protecting  the  rights  of 

teetion   which   is  appropriate    to    such  persons  to  the  same,  the  words  "stream 

property.     It  was  not  intended  to  re-  made  navigable  by  the  laws  of  the  state 

strict  the  right  of  disposing  of  them  by  or  of  the  United  States"  do  not  refer  to 

•contract  or  otherwise.    At  most  it  mere-  legislative  enactments  with  reference  to 

ly  confines  the  legal  title  in  the  oysters  particular  waters,  but  to  the  body  of  the 

lo  the  lessee  while    they    are    in    his  law  as  declared  both  by  statute  and  the 

■pounds.    It  does  not  prevent  his  dispos-  decisions  of  the  courts.    Jones  v.  John- 

ing  of  rights  which  can  be  protected  in  son,  6  Tox.  Civ.  A  pp.  262,  25  S.  W.  650. 

•equity.    New  England  Oyster  Co,  ▼.  Mc-  A  statute  providing  for  the  ascertain- 

Oarvey,  12  R.  I.  385.  ing  and  location  of  natural  oyster  bedia 

A  person  who  holds  a  valid  lease  from  by  a  committee  did  not  authorize  the 

the  state  to  lands  on  which  he  has  plant-  committee    to   include   beds    which    hnd 

^  oyster  beds  may  enjoin  others  from  previously  been  designated    to    individ- 
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A  Statute  regulating  the  proceedings  for  the  leasing  of  territory  upon 
which  to  plant  and  cultivate  oysters  does  not  confer  upon  any  private 
citizen  the  right  to  object  to  the  granting  of  a  lease  on  the  ground 
that  the  applicant  has  not  taken  the  proper  preliminary  steps  for  ob- 
taining the  sanie;  neither  does  it  confer  upon  the  board  of  commis- 
sioners who  are  given  the  power  to  lease  such  territory  any  jurisdic- 
tion over  questions  involving  title  thereto.'  A  mere  grant  of  the- 
right  to  use  a  parcel  of  land  so  long  as  certain  rent  shall  be  paid 
does  not  constitute  an  irrevocable  contract,  but  it  is  subject  to  altera- 
tion or  termination  at  the  pleasure  of  the  legislature.*  Implied  li- 
censes are  revoked  by  the  granting  of  licenses  to  others.*^  The  right 
of  planting  oysters  on  state  land  for  the  exclusive  use  of  the  one  plants 
ing  them  is  an  exclusive  privilege  within  the  meaning  of  a  constitu- 
tional provision  forbidding  the  granting  of  such  privileges  by  private 
or  special  laws.*  One  who  knowingly  takes  oysters  from  a  tract 
which  has  been  leased  from  the  state  is  guilty  of  a  misdemeanor,  eveni 
though  the  statute  declares  that  all  natural  oyster  beds  shall  remain 
open  to  the  public,  and  the  tract  was  a  natural  oyster  bed  in  fact^ 
where  the  statute  also  declares  that  the  designations  on  a  certain  map- 
as  to  which  tracts  ai-e  natural  oyster  l)eds  and  which  are  not  shall  be 
conclusive  evidence. •  Permitting  the  location  of  oyster  beds  gives 
no  title  to  the  soil,  and  the  licensee  loses  his  riglit  to  possession  when 
he  parts  with  the  ownership  of  the  oysters.*®  Under  a  statute  au- 
thorizing the  staking  out  of  oyster  grounds  wdth  the  consent  of  a  com- 
mittee appointed  for  that  purpose,  the  consent  of  a  ma- 
jority of  the  committee  is  sufficient;  and  where  the  licensee  is  a  mem- 
ber of  the  committee,  the  consent  of  a  majority  of  the  remaining 
members  is  sufficient*  *  The  question  whether  or  not  a  lease  can  be 
assigned  depends  upon  the  terms  of  the  statute  and  the  policy  of  the 
state.     In  Uess  v.  Muir^^  it  is  said  that  the  restricted  privilege  of 

ualfl  pursuant  to  the  provisions  of  prior  *Woonum  v.  Mills,  17  Va.  L.  J.  195. 

statutes.     Re   Clinton    Oyster    Ground  ^Lowndes  v.  Huntington,  153  U.  S.  1^ 

Committee,  52  Conn.  5.  38  L.  ed.  015,  14  Sup.  Ct.  Rep.  758. 

But  an  act  for  the  preservation    of  *8tate  v.  Post,  55  N.  J.  L.  264,  20  AtK 

oysters  and  other   shell  fish,   requiring  683. 

that  one  part  of  the  lease  executed  by  ^Fraser  v.  State,  112  Ga.  13,  37  S.  E. 

the  leHsee  and  the  commissioners  shall  114. 

be  transmitted  forthwith  to  the  general  ^Housm^in  v.  WHr,  15  Abb.  N.  C.  415. 
treasurer,  is  directory  to  the  commis-  *^Gallup  v.  Traoy^  25  Conn.  10. 
sioners,  and  a  compliance  therewith  need  It  is  not  necessary  that  the  oommit- 
not  be  proved  by  the  state  in  an  indict-  tee  be  actually  assembled  when  it  granta 
ment  foi*  stealing  oysters  from  a  private  the  license,  but  a  majority  of  the  com- 
bed granted  by  such  lease.  State  v.  Sut-  niittee  may  act  at  anv  time.  Jhid. 
ton,  2  R.  T.  434.  «  Co  Md.  586,  5  Atl.  540,  6  Atl.  67S. 

""Parsons  v.  Prci/,  115  Ga.  955,  42  S.  B. 
234. 
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locating  oyster  lots,  given  by  the  ilaryland  statute,  has  no  element  of 
a  grant  by  patent,  but  is  simply  a  license,  revocable  at  the  pleasure 
of  the  legislature,  and  not  inheritable ;  nor  is  it  assignable,  since  na 
power  of  assignment  is  given  by  statute,  and,  if  permitted,  it  would 
defeat  the  purpose  of  the  act  to  restrict  individual  holdings,  and 
M'ould  increase  the  facilities  of  nonresidents  to  get  possession  of  oys- 
ter lots  in  contravention  of  the  statute.  But  in  a  Rhode  Island  case 
it  was  held  that  the  assignment  of  a  lease  of  a  private  oyster  fishery 
in  the  public  waters  of  the  state,  given  by  the  commissioners  under 
the  "Act  for  the  Preservation  of  Oysters  and  Other  Shell  Fish  with- 
in This  State,"  if  made  with  the  assent  of  the  commissioners,  will 
pass  to  the  assignee  the  legal  title  of  such  fishery.**  The  legislature^ 
may  empower  committees  to  supenise  the  licensing  of  shell  fisheries^ 
within  the  bounds  of  a  municipal  corporation.**  One  who  has  plant; 
ed  oysters  in  tide  water  under  a  license  issued  under  provisions  of 
the  statute  has  no  right  to  remove  them  after  he  has  n^lected  to- 
obtain  a  senewal,  and  a  license  for  the  particular  bed  in  which  they 
lie  has  been  issued  to  another.** 

402c.  Natural  beds. —  It  may  seem  wise  to  the  legislature  to  confine- 
the  lease  of  oyster  land  to  ^hat  on  which  oysters  are  not  growing  nat- 
urally, for  the  purpose  of  enlarging  the  acreage  devoted  to  oyster  cul- 
ture and  to  preserve  to  the  people  a  portion  of  the  natural  fisheries. 
For  this  purpose  the  legislature  may  provide  that  provisions  for  the- 
leasing  of  oyster  grounds  shall  not  apply  to  places  on  which  oystcra 
are  growing  naturally.  A  natural,  as  distinguished  from  an  arti- 
ficial, oyster  bed,  is  one  not  planted  by  man,  and  is  any  shoal,  reef,, 
or  bottom  where  oysters  are  to  be  found,  growing,  not  sparsely  or  at 

**Sl0.te  V.  Sutton,  2  R.  I.  434.  torship  of  the  town,  which  esctends  onlj^ 
So,  a  constitutional  provision  that  the  to  high-water  mark,  except  in  case  of 
"people  shall  continue  to  enjoy  and  ex-  bays  and  harbors^  but  extends  to  th*' 
ercise  freely  all  the  rights  of  fishery  and  state  boundary  bv  meridional  lines  from 
the  privilege  of  the  shore  to  which  they  tlie  termini  of  the  lines  separating  the- 
have  been  heretofore  entitled  under  the  territorial  lines  of  the  towns.  R<noe  v. 
charter  and  usages  of  the  state"  does  not  Smith,  48  Conn.  444. 
confine  the  fisheries  so  exclusively  to  the  Where  a  committee  designated  ground 
people  of  the  state  that  lessees  of  pri-  for  oyster  cultivation  in  waters  which 
vale  oyster  beds  are  prohibited  from  giv-  were  not  included  in  a  statute  authoriz- 
ing persons  other  than  citizens  of  Rhode  ing  the  committee  to  designate  oyster 
Island  an  interest  in  the  oysters  taken  grounds  in  a  specified  portion  of  the- 
in  return  for  investment  of  capital.  Nao  navigable  waters  of  the  town,  such  des- 
Kngland  Oyster  Co,  ▼.  McOarvey,  12  R.  ignation  was  validated  by  a  subsequent 
I.  385.  statute  confirming  and  validating  all 
■*  Under  a  statute  giving  a  committee  designations  made  in  the  navigable  wa- 
power  to  designate  places  for  planting  ters  of  any  town  by  its  committee.  State^ 
oysters  within  the  navigable  waters  of  v.  Basaeti,  64  Conn.  217,  29  Atl.  471. 
a  town,  the  committee's  jurisdiction  is  ^^Keetie  v.  Qifford,  158  Mass.  120,  32 
not  limited  to  tlie  territorial   proprie-  N.  E.  940. 
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intervals,  but  in  a  mass^  or  stratum,  and  iu  sufficient  quantities  to  be 
valuable  to  the  public.*  When  there  is  no  provision  for  the  exclusive 
possession  of  natural  beds,  persons  planting  oysters  in  them  have  no 
right  to  protection  from  the  depredations  of  persons  attempting  to 
fish  in  such  beds.^  The  local  committee  has  no  power  to  lease  natu^ 
ral  beds  in  violation  of  statute.^  In  a  direct  attack  on  the  designa- 
tion of  land  for  oyster  culture,  it  may  be  shown  that  the  land  desig- 
nated was  a  natural  oyster  bed,  although  it  was  not  mentioned  in  the 
statute  determining  and  enumerating  the  natural  oyster  beds  of  the 
state,  such  statute  having  been  adopted  subsequent  to  the  designation 
of  the  land.*  But  this  cannot  be  done  by  a  collateral  attack.'  A 
statute  validating  and  confirming  all  previous  designations  of  places 
for  planting  oysters  made  by  authority  of  the  town  does  not  validate 
a  previous  designation  of  an  unauthorized  place,  such  as  a  natural 
oyster  bed.*     Though  planting  oysters  in  a  public  clam  fishery  eon- 


^Btaie  v.  Willis,  104  N.  C.  769,  10  S. 
£.  7($4. 

The  fact  that  oysters  grow  naturaUy 
at  the  mouth  of  a  stream  emptying  into 
tide  water,  and  upon  the  harder  portions 
of  the  bed  of  a  piond  formed  at  the  out- 
let, and  have  immemorially  existed  in 
^eat  abimdanoe  and  been  openly  and 
•constantly  taken  by  the  public,  furnishes 
very  high,  if  not  conclusive,  evidence  of 
ihe  existence  of  a  natural  oyster  bed,  and 
of  a  public  and  common  right  to  the  en- 
joyment of  it  as  such.  Gulf  Pond  Oys- 
4er  Co,  ▼.  Baldwin,  42  Conn.  255. 

Those  parts  of  bottoms  that  have  al- 
ways beeen  regarded  and  recognized  «as 
natural  rock,  and  have  been  used  by 
the  people  as  such,  will  continue  to  be 
«6  regarded  until  they  shall  become 
worthless  to  the  public,  or  shall  be  de- 
•clared  by  the  legislature  as  open  for 
planting.  M'oonum  v.  Mills,  17  Va.  L. 
J.  195;  Clark  v.  Providence,  16  R.  I. 
337,  1  L.  R.  A.  725,  15  Atl.  763. 

'Shepard'v,  Levcrson,  2  N.  J.  L.  391; 
Townsend  v.  Broken,  24  N.  J.  L.  80. 

One  digging  clams  from  a  natural 
•clam  bed  in  navigable  tide  waters  be- 
yond high-water  mark,  and  acting  in 
-good  faith,  who  incidentally  disturbs 
«nd  fatally  injures  oysters  planted  there 
by  another  who  has  no  state  grant  to 
the  bed,  is  not  liable  to  the  oyster  plant- 
•er  for  tlie  damage  suffered  by  him. 
iJroiwt  V.  DeGroff,  50  N.  J.  L.' 409,  7 
Am.  St.  Rep.  794,  14  Atl.  219. 

But  when  lessees  of  tracts  of  nav- 
ignble  tide  waters  duly  staked  off  to 
t^em  under  the  terms  of  n  statute  plant 


oysters  tlierein^  and  there  are  at  the 
time  a  few  other  oysters  naturally  grow- 
ing there,  a  trespasser  thereon  cannot 
escape  liability  upon  the  principle  that 
by  mixing  the  planted  with  the  natural 
oysters  there  was  an  abandonment  of 
property  in  them,  at  least  so  as  to  re- 
quire proof  that  those  taken  were  the 
planted  ones,  to  justify  a  recovery. 
Wooley  V.  Campbell,  37  N.  J.  L.  163. 

*Averill  v.  Hull,  37  CJonn.  320. 

But  where  the  natural  oyster  beds 
of  the  state  had  been  determined  and 
enumerated  in  a  statute  enacted  for  that 
purpose,  a  person  charged  with  having 
taken  oysters  from  a  bed  designated  for 
oyster  planting  cannot  defend  on  the 
ground  that  the  bed  was  a  natural  oys- 
ter bed,  and  that,  therefore,  the  desig- 
nation was  invalid,  unless  such  place 
was  one  of  those  mentioned  in  such 
statute  enumerating  the  natural  oyster 
l»eds.  State  v.  Nash,  62  Conn.  47,  25 
Atl.  151. 

*Cook  V.  Raymond,  68  Conn.  285,  33 
Atl.  1006. 

""State  V.  Nash,  62  Cwin.  47,  25  Atl. 
451. 

^Clinton  v.  Bacon,  56  Conn.  508,  16 
Atl.  548. 

But  a  statute  providing  that  the  des- 
ignation of  oyster  grounds  shall  be  valid, 
although  such  places  may  have  been  nat- 
ural oyster  beds,  if  in  other  respects 
valid,  applies  to  a  designation  made 
without  authority ,  where  such  unau- 
thorized designation  was  afterwards 
validated  by  legislative  enactment.  State 
V.  Bassett,  64  Conn.  217,  29  Atl.  471. 
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sdtutes  a  nuisance^  it  cannot  be  abated  summarily  by  one  injured 
thereby,  but  without  npecial  private  injuries.'' 

403.  Sights  of  riparian  owner.—  There  is  no  reason  to  doubt  that 
'^ripnally  the  ownership  of  fisheries  in  public  waters  followed  the 
•ownership  of  the  soil,  and  that  the  same  rule  applied  in  tidal  and 
nontidal  waters.  This  rule  made  the  title  to  shell  fisheries  depend  on 
rhe  ownership  of  the  soil,  and  it  has  been  stated  to  apply  even  in 
modem  times.^  But  under  the  influence  of  the  English  doctrine  that 
the  fishery  was  parcel  of  the  King's  prerogative  rights,  and  that  it 
wuld  not  be  granted  except  by  express  mention,  many  of  the  courts 
have  held  that  a  mere  grant  of  the  soil  did  not  carry  the  fishery  right 
aniess  the  right  was  mentioned ;  and  this  seems  to  be  the  logical  con- 
Hnsion  so  far  as  fisheries  in  public  waters  are  concerned.  The  right 
to  these  fisheries  being  public  and  common  to  all  inhabitants,  no  in- 
tention by  the  legislature  to  make  them  several  should  be  presumed, 
ind  therefore  they  should  be  expressly  mentioned  in  order  to  pass 
^0  a  grantee.'  But  the  riparian  owner  may  acquire  an  exclusive 
right  to  the  fishery,  either  by  grant  or  prescription.*     The  planting 


'Brotm  ▼.  DeGroff,  50  N.  J.  L.  409, 
:  Am.  St.  Rep.  794,  4  Atl.  210. 

*Z>^i»  ew  dem.  Russell  v.  Jersey  Co,  15 
Hov.  432,  14  U  ed.  760;  McKenzie  v. 
Hulet,  4  N.  C.  (Term.  Rep.)  ISl;  Le- 
i^tron^  ▼.  Rmoe,  4  Foet.  k  F.  1048; 
Moore  t.  Griffin,  22  Me.  950;  King  v. 
Y^ung,  7«  Me.  76.  40  Am.  Rep.  596;  Por- 
t^  ▼.  BuUivan^  7  Gray,  441 ;  Brookhaven 
r.  ffirwg,  60  N.  Y.  56. 

In  Rogers  ▼.  Allen,  I  Gampb.  309,  in 
iiwuraini^  the  daim  that  a  fisheiy  must 
be  entire,  and  that,  if  the  public  has  a 
ri^t  to  fish  for  aU  kinds  of  floating 
fi&,  the  lord  of  the  manor  cannot  claim 
the  right  of  an  oyster  fishery,  Heath,  J., 
^id:  *'Part  of  a  fisheiy  may  be  aban- 
doned, and  another  part  of  more  yalue 
msy  be  preserved.  The  public  may  be 
fntitled  to  catch  floating  fish  in  the 
river;  but  it  by  no  means  follows  that 
they  are  justified  in  dredging  for  oys- 
ters, which  may  still  remain  private 
property." 

^Ijakeman  v.  Bumham,  7  Gray,  437; 
IF^vfofi  T.  Sampson,  8  Gush.  347,  54  Am. 
IVt  764;  Proctor  v.  Wells,  103  Mass. 
216. 

The  public  has  a  right  to  take  shell 
fi»h  upon  the  land  of  a  private  individ- 
nsl  between  high  and  low  water  markfl, 
;tithouf;h  it  is  neceraary  to  dig  the  soil 
in  order  to  obtain  them.  Peck  v.  Lock- 
Kood.  5  Day,  28 ;  Parker  v.  Cutler  Mill- 
Vol.  IL— WATBia,  91. 


dam  Co.  20  Me.  353,  37  Am.  Dec.  56; 
Moulton  ▼.  Libbey,  37  Me.  493,  59  Am. 
Dec.  57. 

Since  it  is  now  well  settled  that  there 
is  a  public  right  to  take  shell  fish  on  the 
shore  and  flats  below  high-water  mark 
and  within  100  rods  of  the  upland,  until 
the  flats  are  inclosed  by  the  proprietors, 
a  fortiori  there  is  a  right  to  pass  over 
them  for  fishing  in  the  stricter  sense; 
and  there  is  no  trespass  chargeable 
against  one  who  enters  upon  the  said 
flats  from  tidal  waters,  walks  along 
them,  and  takes  trout,  in  the  exercise  of 
his  common  right.  Packard  v.  Ryder, 
144  Mass.  440,  59  Am.  Rep.  101,  11  N. 
E.  578. 

Disturbing  the  thatch  of  a  riparian 
owner  by  digging  clams  below  high- 
water  mark  is  not  a  trespass,  as  the 
public  right  of  fishery  is  paramount  to 
the  private  right  to  cut  grass  or  sedge. 
Allen  V.  Allen,  19  R.  I.  114,  30  L.  R.  A. 
497,  61  Am.  St.  Rep.  738,  32  Atl.  166. 

*Hayes  v.  Bridges,  Ridgeway  L.  k  S. 
390. 

Under  Texas  Act  March  8,  1879,  for 
the  preservation  of  oysters  and  oyster 
beds,  and  for  protecting  the  rights  of 
persons  to  the  same,  etc.,  the  owner  oi 
land  bordering  on  any  unnavigablo 
creek,  lake,  bayou,  or  cove  is  also  the 
true  and  legal  owner  of  the  oyster  beds 
along  the  entire  front  of  his  land,  from 
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of  oysters  is  not  within  the  provision  of  a  statute  giving  riparian 
owners  exclusive  right  to  make  improvements  in  front  of  their  land.* 
The  riparian  o\vner  has  an  equal  right  with  the  public  at  large  to 
take  oysters  in  front  of  his  property,  and  a  stranger  can  acquire  no 
exclusive  right  as  against  him  by  planting  them  in  front  of  his  shore.^ 
If  one  having  the  exclusive  right  to  the  oysters  in  front  of  his  shore 
azures  from  the  state  a  license  to  take  them,  he  cannot  afterwards 
insist  that  the  statute  requiring  the  license  is  unconstitutional.®  No 
rights  adverse  to  the  shore  owner  can  be  acquired  by  going  upon  the 
property  to  take  shell  fish  where  the  fishery  is  common.''  If  Ae  title 
to  the  soil  is  in  the  public  the  riparian  owner  can  acquire  no  exclusive 
rights  in  the  absence  of  statute  or  custom  by  staking  out  land  and 
planting  oysters  on  it.®     A  contract  to  sell  land  lying  on  the  side  of 


low- water  mark  to  the  center  of  such 
creek,  lake,  bayou,  or  cove;  or,  if  the 
lake,  bayou,  or  cove  upon  which  his  land 
borders  is  public,  navigable  water,  then 
the  owner  of  the  land  is  the  owner  of 
the  oyster  beds  along  the  entire  front 
of  the  land,  and  extending  out  from  low- 
water  mark  into  such  lake,  bayou,  or 
cove,  for  the  distance  of  100  yards.  Holt 
T.  Follett,  66  Tex.  550. 

So  long  as  the  owner  of  the  land 
along  a  navigable  stream  is  content  with 
what  the  law  gives  him  by  virtue  of  his 
riparian  ownership,  he  is  protected  by 
the  imaginary  line  running  at  a  distance 
of  100  yards  from  low- water  mark  along 
the  entire  front  of  his  shore;  and,  to 
constitute  one  a  trespasser  within  the 
meaning  of  the  law,  who,  without  'the 
consent  of  the  owner  of  the  land,  takes 
oysters  within  such  space,  it  is  not  nec- 
essary that  the  owner  shall  have  first 
designated  it  by  staking  it  off.  The  pro- 
vision of  such  act  which  requires  one's 
location  to  be  designated  by  stakes 
planted  at  its  four  corners  applies  only 
to  those  cases  where  the  riparian  owner, 
or  other  person,  wishes  to  secure  a  right 
beyond  these  limits.    Ibid. 

Riparian  owners  into  whose  land  a 
creek  makes  are  entitled  to  the  exclusive 
use  of  such  creek  for  oyster  beds  on  its 
becoming  less  than  100  yards  in  width 
at  its  mouth  at  low  water,  as  against  a 
locator  of  oyster  beds  therein  by  virtue 
of  the  general  statutory  right  of  citizens 
of  the  state  while  it  exceeded  that  width, 
under  a  provision  of  the  statute  giving 
an  exclusive  right  to  riparian  owners 
for  oyster-bed  purposes  in  case  of  a  creek 
making  into  their  land  of  less  than  that 
width  or  upon  its  becoming  less;  since 


the  prior  location  in  such  a  creek  is  sub- 
ject to  the  contingency  that  the  mouth 
of  the  creek  might  thereafter  become 
less  than  the  specified  width.  Potcell  v. 
WiUon,  85  Md.  347,  37  Atl.  216. 

A  riparian  owner  on  both  sides  of  a 
navigable  creek  cannot,  under  the  act 
of  March  9,  1855,  acquire  exclusive 
rights  in  the  bed  thereof  by  merely  stak- 
ing it  off ;  he  must  plant,  or  at  least  in- 
tend forthwith  to  plant,  oysters  or 
clams  therein.  Birdsall  v.  Rose,  46  N. 
J.  L.  361. 

In  Bagott  v.  Orr,  2  Bos.  &  P.  472, 
which  was  trespass  for  entering  upon 
plaintiff's  close  within  the  ebb  and  flow 
of  the  tide  and  taking  away  shell  fish, 
the  defendant  pleaded  that  the  place 
was  a  part  of  an  arm  of  the  sea  where 
all  the  subjects  of  the  realm  had  a  right 
to  take  fish,  without  denying  that  the 
title  to  the  loctis  in  quo  was  in  the  plain- 
tiff. But  the  court  held  that  if  the  plain- 
tiff had  it  in  his  power  to  abridge  the 
common-law  right  of  the  subject  to  take 
sea  fish  he  should  have  replied  that  mat- 
ter specially,  and  that  not  having  done 
so  the  defendant  must  succeed  upon  his 
plea  as  far  as  related  to  his  taking  of 
the  fish.  But  that  the  right  did  not  ex- 
tend to  the  taking  of  the  shells. 

*He8a  V.  3/titr,  65  Md.  586,  5  Atl.  640, 
6  Atl.  673. 

*Brinckerhoff  v.  Starkina,  11  Barb. 
248. 

•Purcell  V.  Conrad,  84  Va.  557,  5  S. 
E.  545. 

^Peck  V.  Lockirood,  6  Day,  28. 

*  Arnold  v.  Mundy,  6  N.  J.  L.  1,  10  Ani. 
Dec.  356;  Paul  v.  Haaleton,  37  N.  J.  L. 
106. 
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a  river  in  which  are  oyster  beds  must  be  subject  to  the  law  of  the 
state  as  to  the  ownership  of  the  beds ;  and  the  fact  that  they  are,  un- 
der the  law  of  the  state^  leased  by  the  state  to  third  persons,  will  not 
absolve  the  purchaser  from  complying  with  his  contract.®  A  ripa- 
rian owner  having  the  exclusive  right  of  fishery  may  grant  it  to  an- 
other. *<> 

404.  Bights  acquired  by  planting  and  cultivation. —  Oysters  are  a  pe- 
culiar kind  of  property.  As  said  in  State  v.  Taylor,^  they  are  not 
fcrcB  naturcB,  as  they  do  not  stray  away  nor  require  taming;  hence, 
private  ownership  in  them  may  be  acquired.  Therefore,  when  one 
places  a  certain  number  of  oysters  in  a  marked  place  under  water,  if 
no  one  interferes  with  them  he  may  be  reasonably  certain  that  he  can 
go  and  secure  them  again  at  his  pleasure.  Since  the  right  to  use  the 
bed  of  a  tidal  body  of  water  which  has  never  passed  into  private  own- 
ership is  common  to  all,  it  may  be  regarded  as  a  reasonable  use  for 
one  person  to  take  a  limited  quantity  of  oysters  and  place  them  in 
the  water  in  a  place  suitably  marked,  to  grow  and  multiply.  There- 
fore, a  custom  is  reasonable  which  permits  the  one  doing  so  to  assert 
and  protect  his  ownership  of  such  waters  against  the  claims  of  tres- 
passers or  persons  having  no  title  to  them.  Such  a  custom  is  not 
valid  if  opposed  to  the  statutes  or  if  not  sanctioned  by  ihe  legislatui*e, 
but  in  the  absence  of  any  controlling  rule  to  the  contrary  the  owner 
of  the  oysters  under  such  circumstances  should  be  protected  in  the 
enjoyment  of  his  property,  and  strangers  should  no  more  be  permit- 
ted to  appropriate  them  to  their  own  use  than  they  would  be  to  ap- 
propriate his  cattle  when  they  were  for  the  time  being  feeding  by  the 
roadside.  The  oidy  condition  to  his  preservation  of  his  property 
right  is  that  he  should  not  interfere  with  the  rights  of  others,  and 
should  mark  his  property  so  definitely  that  not  only  may  he  take  it 
again,  but  that  every  other  person  may  know  that  he  has  a  claim  to 
it.*  But  a  person  creating  a  private  oyster  bed  in  tidal  waters  can 
have  no  property  therein  if  located  upon  land  the  title  to  which  is  in 

^Bigler  v.  Morgan,  77  N.  T.  312.  cause  at  one  time  he  may  have  had  a 

^A  devise  of  a  privil^pe  of  "digging  right  thereto.     Riddell    v.    Brawn,    25 

10  barrels  of  clams  yearly  at  the  south-  Wash.  614.  65  Pac.  758. 
em  end  of  my  farm,  to  a  person,  his       ^27  N.  J.  L.  117,  72  Am.  Dec.  347. 
heirs  and  araigns/'  creates  an  assignable       'People  v.  Hazen,  121  N.  Y.  313,  24 

estate  of  inheritance.    Lakeman  v.  But-  N.   E.   484;    Lotundes  v.   Dickerson,   34 

ler,  17  Pick.  436,  28  Am.  Dec.  311.  Barb.  586;    McCarthy    v.    Holman,    22 

Where  one  relies  upon  an  implied  li-  Him,  53;  Decker  v.  Fisher,  4  Barb.  592. 
oense  to  plant  and  cultivate  oyster  beds       Such  oysters  are  the  subject  of  lar- 

to  the  exclusion  of  the  owner,  he  must  ceny,  and  one  indicted  for  stealing  them 

show  his  continued  occupation  of  such  cannot  justify  the  asportation   on    the 

lands,  and  cannot  abandon    them    and  ground   that  they  constituted   a   public 

afterwards  exclude  the  owner  simply  be-  nuisance  and    encroachment    upon    the 
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another.^  In  Texas,  one  claiming  oysters  as  his  property  because 
planted  by  him  must  have  complied  with  all  the  regulations  of  the 
statute  of  the  state  as  to  the  acquisition  of  private  right  to  oysters  in 
navigable  waters.  It  is  not  sufficient  for  him  merely  to  file  in  the 
record  of  deeds  a  notice  of  his  claim  to  the  body  of  water  where  the 
oysters  were  planted.*  The  owner  of  oysters  planted  in  an  oyster  lot 
in  a  creek  under  a  location  thereof  which  is  thereafter  defeated  by 
the  subsequent  narrowing  of  the  creek  so  as  to  give  riparian  owners 
the  exclusive  right  to  its  use  under  the  terms  of  the  statute  is  entitled 
to  remove  them  within  a  reasonable  tima*  Under  the  act  for  the 
preservation  of  oysters  and  other  shell  fish  in  the  state,  the  leasees  of 
oyster  fisheries  in  public  waters  are  obliged  to  set  up  stakes,  buoys, 
and  marks  only  in  case  the  commissioners  require  this  to  be  done.® 
A  person  in  possession  of  oyster  grounds  in  public  waters  under  daim 
of  right  cannot  be  ousted  therefrom  on  the  suit  of  one  who  can  show 
no  right  acquired  under  the  formalities  of  the  law  by  virtue  of  which 
he  could  have  acquired  such  right,  although  the  statutory  rental  to 
the  stnite  had  been  paid.'' 

405.  Prescriptive  rights.—  Where  the  legislature  has  authority  to 
grant  the  exclusive  right  of  fishery  in  a  public  water,  a  right  may  be 
acquired  by  long-continued  adverse  use  under  the  doctrine  of  pre- 
sumed grant  or  prescription,*  unless  by  the  policy  of  the  state  time 
cannot  run  against  it.^  But  if  the  legislature  cannot  make  a  sale  of  the 
oyster  beds,  no  title  to  them  can  be  acquired  by  prescription.*  To 
establish  a  prescriptive  right  the  exercise  of  it  must  be  exclusive,  and 
it  is  not  sufficient  that  the  claimant  has  been  accustomed  to  take  the 

common  rights.  State  v.  Taylor,  27  N.  ^Poioell  v.  Wilson,  86  Md.  347,  37  Atl. 

J.  L.  117,  72  Am.  Dec  347.  216. 

Oyster  fishermen  have  a  right,  as  in-  ^State  v.  Sutton,  2  R.  I.  434. 

cidental  to  the  right  of  fishing,  to  lay  ^We/it  v.  Adams,  2  Va.  Dec.  517,  27  S. 

oysters  dredged  in  impure  waters,  upon  E.  496. 

the  foreshore  in  another  part  of  the  fish-  ^  See  ante,  376. 

ery  where  the  water  is  pure,  for  the  pur-  The  presumption  of  a  grant  from  the 

pose  of  having  them  rendered  pure  and  Crown  of  a  several  oyster  fishery  in  a 

marketable.    Truro  ▼.  Rov^  [1901]  2  K.  tidal  river  arising  from  user  is  not  af- 

B.  S70.  fected  by  evidence  that  the  inhabitants 

One  who  sets  up  claim  to  an  exclusive  of  a  borough  had  from  time  immemorial 

oyster  bed  in  tidal  waters,  founded  upon  exercised  the  right  of  dredging  for  oys- 

staking  it  off,  planting,  and  sometimes  ters  in  the  river  during  Lent.  Saltash  ▼. 

taking  oysters  there,  does  not  prove  a  Goodman^  L.  R.  7  Q.  B.  Div.  106. 

possession  so  complete,  so  exclusive,  or  'Jones  v.  Johnson,  6  Tex.  Civ.  App. 

so   continued,    as    to   establish    a   right  262,  25  S.  W.  650 ;  Hurst  v.  Dulany,  84 

against  those  having  an  equal  claim  with  Va.  701,  5  S.  E.  802. 

himself.     Arnold  v.  Mundy,  6  N.  J.  L.  ^Louisiana  Land  d  Fisheries    Co.    ▼. 

4,  10  Am.  Dec.  356.  Gasquet,  45  La.  Ann.  759,  13  So.  17L 

^Loucndes  v.  Dickerson,  34  Barb.  586. 

*Jones  V.  Johnson,  6  Tex.  Civ.  App. 
262,  25  S.  W.  650. 
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oysters  at  his  free  will  and  pleasure.*  Where  a  committee  author- 
ized to  designate  for  oyster  planting  places  other  than  natural  oyster 
beds  designated  as  such  place  a  natural  oyster  bed,  the  grantee  tak- 
ing possession  thereunder  cannot  acquire  any  rights  therein  by  ad- 
verse possession,  when  the  title  to  the  natural  oyster  beds  is  in  the  state, 
against  which  title  by  adverse  possession  cannot  be  acquired.^  Rights, 
if  any,  acquired  by  a  citizen  of  the  state  of  New  York  under  the  com- 
mon law  by  long  possession  and  user  of  an  oyster  bed  in  any  of  the 
common  or  public  lands  of  the  state  are  yielded  up  by  removal  from 
the  state.*  A  custom  among  oyster  men  to  assert  or  acknowledge 
between  themselves  an  exclusive  right  to  the  possession  of  land  under 
public  waters  staked  out  for  the  planting  of  oysters  cannot,  in  the  ab- 
sence of  color  of  title,  give  rise  to  any  prescriptive  right  as  against 
the  state,  or  create  or  vest  any  title  in,  or  right  of  possession  to,  the 
land  in  any  person.'' 

406.  Bemedy  for  interference  with  shell  fishery.-  Trespass  is  an  ap- 
propriate remedy  for  interfering  with  an  exclusive  shell  fishery.^  Or 
an  action  may  be  maintained  for  the  value  of  the  oysters  in  case  they 
are  converted  by  a  stranger  to  his  own  use.*  Even  when  the  statutes 
prohibit  the  planting  of  oysters  in  tide  waters  without  the  consent  of 
the  legislature  a  stranger  is  not  entitled  to  confiscate  them,  and  may 
be  liable  for  so  doing.^  Interference  with  private  beds  may  be  made 
a  misdemeanor  by  statute,  and  subject  the  one  doing  so  to  prosecu- 
tion.* Wliile  one  who  plants  his  clams  on  a  bed  previously  leased 
to  another  might  have  been  compelled  to  remove  them,  and  the  lessee 
might  have  removed  them  himself,  the  fact  that  they  were  placed  on 
the  locus  by  one  who  neither  knew  of  the  lease  nor  was  chargeable 
with  any  knowledge  of  it  by  reason  of  absence  of  buoys  or  stakes  does 

*MovUon  V.  Libhey,  37   Me.  472,  69  the  oysters  were  taken  from  a  private 

Am.  Dec.  67.  bed,  that  the  place  from  which  the  oys- 

^Clinton  ▼.  Bacon,  66  Conn.  60S,   16  ters  were  taken  had  been  used  an  a  com- 

Atl.  648.  mon  and  public  fishery :  and  it  is  no  de- 

*Huntington  ▼.  LotDndes,  40  Fed.  626.  fense  that  the  place  where  the  private 

^Housman  v.  Weir,  16  Abb.  N.  C.  416.  bed  was   located  had  been    a    common 

^Decker  v.  Fisher,  4  Barb.  692 ;  Fleet  quahaug  fishery,  and  this  fishery  was  in- 

V.  Hegeman,  14  Wend.  42.  terrupted  and  destroyed  by  the  planting 

Uirace  v.  Willets,  60  N.  J.  L.  414,  14  of  the  ovster  bed.     State  v.  Cozzens,  2 

Atl.  .559;   Mctsffer  ▼.  Post^  44  N.  J.  L.  R.  I.  561. 

74.  43  Am.  Rep.  .341.  The  right  to  proceed  criminally  against 

'Suiter  T.  Van  Derveer,  47  Hun,  366.  one  taking  clams  from  a  private  clam 

*Com,  V.    Manimon,   136    Mass.    466;  bed  in  public  waters  under  a  section  of 

fit  ate  V.  Tayler,  13  R.  I.  641.  the  statute  forbidding  such  act  is  not 

Where  a  person  is  indicted  for  steal-  aflTected  by  the  alternate  emctment  and 

ing  oynters   from   a   private  oyster  bed  repeal  of  another  section  authorizing  the 

undrr   the   act   for  the  preservation  of  granting  of  licenses  to  make  oyster  and 

oysters  and  other  shell  fish  in  the  state,  clam  beds  in   the   waters  of  the  state, 

it  is  no  defense,  where  it  appears  that  when  the  latest  repealing  act  on  the  sub- 
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not  forfeit  his  property  in  the  shell  fish,  nor  justify  the  lessee  in  ap- 
propriating the  clams  to  his  own  use.*  A  right  of  action  against  a 
trespasser  for  taking  oysters  from  a  planting  ground  staked  out  by 
the  plaintiff  is  not  abated  by  the  repeal,  pending  the  action,  of  the 
statute  in  pursuance  of  which  the  planting  ground  was  staked  out." 
Equity  will  restrain  concerted  action  to  appropriate  the  benefits  of 
oyster  fields  during  the  pendency  of  a  suit  to  determine  whether  the 
public  have  a  right  of  fishery  upon  oyster  groimds  alleged  to  be  pri- 
vate property,  when  it  appears  that,  if  private  property  is  destroyed, 
no  adequate  remedy  can  be  obtained,  owing  to  the  pecuniary  irrespon- 
sibility of  the  defendants,  or  that  a  multiplicity  of  suits  would  have 
to  be  brought,  owing  to  the  large  number  of  defendants.''  The  joint 
lessees  of  adjoining  tracts  of  navigable  tide  waters,  who  have  by 
agreement  planted  them  in  common  with  oysters,  may  properly  join 
in  prosecuting  for  damages  a  trespasser  thereon.®  The  assignee, 
from  the  state,  of  oyster  beds  may  maintain  an  action  of  unlawful 
entry  and  detainer  against  one  depriving  him  thereof.^  A  witness 
cannot  give  his  opinion  ad  to  the  damages  caused  by  dredging  across 
a  bed  planted  with  young  oysters.^  ^ 

407.  Extinction  of  flahery  rights.—  The  common  rights  in  a  public 
fishery  are  at  all  times  subject  to  the  disposal  of  the  legislature,  and 
it  may  deprive  the  public  of  the  right  at  its  pleasure.  This  may  be 
done  by  granting  exclusive  rights  to  individuals,  or  by  dealing  with 
the  water  in  such  a  way  that  the  fishery  is  destroyed.*  But  the  leg- 
islature has  no  such  absolute  control  over  private  fisheries.  It  can 
regulate  such  fisheries,  but  it  cannot  prohibit  the  owner  from  en 
joying  them,  any  further  than  is  necessary  for  the  public  good.    Tho 

ject  applies  only  to  oyster  beds,  so  that  *GaUup  v.  Tracy,  25  Conn.  10. 

the  maintenance  of  private  clam  beds  ^Briiton  v.  Hill,  27  N.  J.  Eq.  3S9. 

may  be  regarded  as  lawful.     State    v.  But   the   lord   of   the  manor  cannot 

Qoulding,  131  N.  G.  715,  42  S.  E.  5(i3.  maintain  an  equitable  action  against  the 

An  indictment  for  wrongfully  taking  lord  of  another  manor  to  quiet  his  right 

oysters,  under  R.  I.  Pub.  Laws,  chap,  to  an   oyster  fishery   until   such  right 

71,  S  1,  is  sufficient  where  it  charges  the  shall  have  been  first  determined  at  law. 

offense  in  the  words  of  the  statute,  des-  as  he  is    not  entitled    to   an   equitable 

ignating  the  bed  as  the  bed  of  the  lessee  remedy  where  there  is    a    controversy 

who  is  named.    It  is  not  necessary  to  al-  with  but  one  person,  which  may  be  de- 

lege  the  ownership  of  the  oysters,  for  it  termined  in  a  single  action  at  law.  Tw- 

matters  not  whose  they  were,  so  long  ham  v.  Herbert,  2  Atk.  483. 

as  they  were  wrongfully  taken.    Nor  is  *Wooley  v.  CampheU,  37  N.  J.  U  163. 

it  material  that  another  was  proved  to  *Po\rer  v.  Tazeicell,  25  Gratt.  786. 

have  been  interested  with  the  lessee,  for,  ^^Neirton  v.  Fordham,  7  Hun.  58. 

n»   ownership  was    not    alleged,    there  ^Hoices  v.  Grush.  131  Ma^is.  207. 

could  be  no  variance  by  reason  of  such  The  rights  of  fishing  to  which  the  peo- 

proof.    State  v.  Tayler,  13  R.  I.  641.  pie  of  Rhode  Island  are  entitled,  under 

^Davis  v.  Davis,  72  App.  Div.  593,  76  the  Constitution  gtiarnnteeing    continu 

N.  Y.  Supp  539.  ance  of  the  rights   previously   existing, 
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question  whether  or  not  the  legislature  can  destroy  a  private  fishery 
by  dosing  the  water  course  against  the  passage  of  the  fish,  or  by  au- 
thorizing a  use  of  the  water  which  will  drive  the  fish  from  it,  has 
never  been  settled.  There  are  dicta  in  some  of  the  cases  already  cit^ed 
which  would  tend  to  uphold  such  rights.  But  they  are  not  founded 
on  sound  principle.  The  use  of  property  is  as  much  property  as  is 
the  land  itself,  and  the  legislature  can  no  more  take  the  use  of  prop- 
erty for  public  use  without  making  compensation  than  it  can  take  the 
property.  The  difiiculty  in  applying  this  rule  is  that  the  courts  are 
inclined  to  hold  that  a  mere  deprivation  of  the  private  owner  of  its 
use,  which  is  not  in  fact  applied  to  the  benefit  of  the  public,  is  not 
a  taking  of  property.  These  decisions,  it  is  believed,  are  made  by 
courts  which  are  not  yet  fully  free  from  the  old  idea  that  might  makes 
right  Strong  cases  are  sometimes  necessary  to  show  forth  a  prin- 
ciple. It  is  believed  that  no  one  would  contend  that  the  legislature 
could  take  for  a  public  park  a  strip  of  land  around  a  tract  belonging 
to  a  private  owner,  and  then  forbid  the  latter  to  make  any  use  of  his 
land  which  would  destroy  the  beauty  of  the  park,  without  making 
compensation  to  him  for  the  value  of  the  use  of  which  he  was  thereby 
deprived.  And  when  cases  shall  be  decided  solely  upon  principles 
of  right  and  justice,  it  will  not  be  held  that  for  the  public  good  a  use 
may  be  made  of  a  stream  of  water  which  will  absolutely  prevent  the 
fish  from  reaching  a  particular  fishery  without  compensating  the  own- 
er for  the  loss.  In  order  to  entitle  the  owner  to  compensation,  how- 
ever, it  must  be  shown  that  the  value  of  the  fishery  was  in  fact  de- 
stroyed solely  by  the  course  adopted  or  sanctioned  by  the  legislature. 
A  public  fishery  right  is  subject  to  the  right  of  the  riparian  owner  to 
improve  his  property,  so  that  when  his  improvements  are  such  as  to 
t'xclude  the  public  the  fishery  right  is  lost*  A  several  fishery  may  be 
abandoned  to  the  public,  or  it  may  be  forfeited  to  the  Crown.'  But 
the  fact  that  the  owner  of  a  several  fishery  and  his  predecessors  in 
title  have  for  a  long  period  of  years  permitted  the  public  without 
molestation  to  fish  there  does  not  raise  a  presumption  that  the  fishery 

are  not  violated  by  filling  a  cove  covered  upon  the  stream  under  authority  of  the 

by  tide  water  under  the  authority  of  a  state  for  the  improvement  of  navigation, 

state  statute,  if  the  fisheries  have  ceased  Shrunk  v.  Schuylkill  Nov,  Co,  14  Serg. 

to  have  a  substantial    value.    Clark    v.  &  R.  71. 

Providence,  16  R.  1.  337,  1  L.  R.  A.  726,  Upawich  ▼.  Herrick,  9  Gray,  629. 
16  Atl.  763.  ■  But  the  forfeiture  of  a  several  fishery 
Where  the  soil  and  water  of  a  river  is  not  nhown  by  evidence  that  the  ownern 
remain  vested  in  the  public  a  riparian  of  the  fishery  had  forfeited  their  liber- 
owner  cannot  complain  that  his  right  of  tie4  and  free'  usages,  as  thene  words  sre 
fishing  in  the  water  in  front  of  his  prop-  not  sufficient  to  include  a  several  fish- 
erty  it  invaded  by  the  erection  of  a  dam  ery.     hiorthumberlattd  v.  Houghion,  L. 
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has  been  abandoned  or  dedicated  to  the  public^  The  ri^t  to  fish  for 
certain  kinds  of  fish  maj  be  abandoned  to  the  public,  vhile  the  le- 
mainder  of  the  fishery  is  retained.*  There  can  be  no  im]died  dedica- 
tion of  a  private  fishery  to  the  public  use.*  In  order  Id  effect  the 
dedication  it  must  be  by  grant  or  prescription,  or  a  definite  intention 
to  make  the  dedication  must  be  shown.^  The  grant  by  the  ecdesiad- 
tical  oommission  of  lands  adjoining  a  river  in  idiidi  a  right  of  fish- 
ery had  previously  been  granted  by  its  predecessor,  without  any  reser^ 
vation  of  such  right,  does  not,  therefore,  extinguish  it.*  The  lord 
of  a  manor  extinguishes  his  right  of  fishery  by  granting  to  the  copy* 
holder  the  fee  of  his  riparian  land,  with  the  appurtenant  fishery,  with 
privil^e  to  enjoy  it  by  going  along  the  bank  of  the  stream.* 

406.  Trefpau  lies  for  injury  to  a  fishery. —  A  fisheo'  is  property 
and  is  classified  as  real  estate,  and  therefore  trespass  may  be  main- 
tained for  unlawfully  interfering  with  it.^  Even  one  having  a  mere 
free  fishery  may  maintain  trespass  against  one  fishing  there  without 
right.*  And  the  action  lies  against  the  owner  of  the  soil  if  he  has  no 
right  to  enjoy  die  fishery.'  The  pollution  of  the  stream  is  a  suflhaent 
interference  with  the  fishery  to  give  a  right  of  action.^  So,  trespass 
quare  clausum  lies  against  one  who  breaks  down  weirs  on  his  own 
land,  causing  the  water  to  overflow  another's  fishery  on  adjoining 
land ;  and  the  fact  that  the  fish  thereby  escape  is  but  an  aggravation 
of  damages,  and  does  not  changie  the  nature  of  the  action.'  Hie  pos- 
it 5  Exeh.  127,  99  L.  J.  Exdi.  N.  8.  66,  4.^  DL  447,  92  Am.  Dec  146:  Re  Water 
22  Ix  T.  N.  8.  491,  IS  Week.  Rep.  495.   Riekis.  5   Dd.  L.   K.  Nol  14;  CkOd  ▼. 

*8mith  T.  Andretcs  [1891]  2  Ch.  678,   OieenkiU,  Cra.  Cmr.  55X. 
65  L.  T.  N.  &  175.  A  writ  of  trespass  ^mod  cepit  pUeem 

*Roger9  ▼.  Allen,  1  Cmmpb.  909.  is  good  ftltlioii^  tlie  clisiige  is  for  tak- 

*Cobb  ▼.  Davenport^  33  N.  J.  L.  223,  ing  diners  fishes  from  dhvrs  plaeea.  4 
97  Am-  Dec  718.  Hen.  VL,  11,  pL  7. 

Where  the  owoer  of  a  fishery  does  not  *8mith  t.  Kemp,  Cartk.  2S3,  Holt,  322, 
himself  work  it  for  profit,  but  sufiTeTS  2  Salk.  637 ;  Aojiorf  t.  Orr,  2  Bos.  &  P. 
the  public  to  fish  in  it  without  objection,  472.  5  Revised  Rep.  668 :  dipp*  t.  Wool- 
X  user  by  an  indlvidaal  which  Is  not  dis-  Itoof,  Holt^  323,  Skinner.  677,  Comb.  433, 
tinguished  from  that  of  the  public  will   464. 

be  eoDsidered  permissive,  unless  there  is  But  in  an  actioB  for  trespass  for  tak- 
evidence  that  it  was  under  a  claim  of  ing  fish  from  ^aintiff^s  free  fishery, 
light  in  himself,  and  that  the  owner,  judgmmt  was  rendered  for  defendant 
knowing  of  such  right  aeqnieseed  in  it.  because  the  declaration  did  not  allege 
Cohh  v.  Davenport,  32  N.  J.  L.  369.  that  the  defendant  took  mlmamea  mos. 

Ujembeek  ▼.  Xye,  47  Ohio  St.  337,  8    Gihbs  t.  Woolliaooft,  3  Salk.  291.  360. 
L.  R.  A.  578,  24  X.  E.  686.  ^Tnrmer  t.  ffrfrnM^  61  Conn.  175.  187, 

•Hamilton  ▼.  Mlu*grot>e,  Ir.  Rep.  6  C.    14  U  R.  A.  386,  22  AtL  951. 
L.  12ft,  19  Week.  Rep.  443.  ^FilzoertU^  v.  Firhmmk   11897]   2  Ch. 

•Tilbury  T.  ^'liro,  Lt  R.  45  Ch.  Div.  !»6,  76  L  T.  X.  &  584,  66  L.  J,  Ch.  N.  S. 
98,  63  L.  T.  X.  S.  141.  529. 

*Hart  T.  HilL  1  WharL  131:  Holford  VowrfiK^  ▼.  CoOef,  1  Ld.  RaTm.  272, 
▼.  BofVv,  8  Q.  B-  1000.  Affirmed  in  13    12  Mod.  164. 

Q.  B.  42t>:  Bristour  v.  Cormican,  L.  R.  But  it  has  been  hdd  that  a  grantee  of 
3  App.  Caa.  641 ;  Beckmam  ▼.  Kreamer,  a  right  of  fishery  on  grantor's  flats  can 
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8e88ory  title  of  one  occupying  land  containing  a  trout  stream  under 
an  unrecorded,  but  valid,  lease  is  sufficient  to  enable  him  to  maintain 
trespass  against  one  fishing  in  the  stream  under  no  better  title.^  The 
lessee  of  lands  occupied  by  him  for  fishing  purposes  may  maintain 
trespass  against  one  who  unlawfully  enters  and  fishes  upon  them.*^ 
In  trespass  for  fishing  in  plaintiff's  several  fishery  it  is  no  defense 
that  defendant  caught  no  fish,  for  the  act  of  fishing  was  not  only  an 
infringement  of  plaintiff's  right,  but  would  afterwards  be  evidence 
of  a  using  and  exercising  of  the  right  by  the  defendant  if  such  an  act 
were  overlooked.^  But  case,  and  not  trespass  vi  et  armis,  is  the  rem- 
edy to  be  pursued  by  the  owner  of  a  sole  and  separate  fishery  against 
a  lower  owner  of  a  similar  fishery  who,  by  the  construction  of  fish 
traps  and  weirs,  preventa  the  passage  of  fish  up  the  stream  to  plain- 
tiff's fishery.® 

409.  Other  remedies. —  Ejectment  will  not  lie  to  recover  a  fishery.* 
But  if  the  ordinary  remedy  at  law  is  not  sufficient,  the  owner  of  the 
fishery  will  be  protected  in  his  property  by  the  extraordinary  remedies 
available  in  equity.^  A  claim  of  sole  fishery  rights  under  grant  from 
the  Crown  may  be  tested  by  quo  warranto.^  Injunction  will  lie  to  re- 
strain interference  with  exclusive  fishery  rights,  where  there  is  no 
adequate  remedy  at  law.^  A  man  in  actual  possession  of  a  sole  right 
of  fishery  may  maintain  a  bill  against  one  threatening  to  disturb  him 
in  his  right,  for  a  commission  to  examine  his  witnesses  and  perpetu- 
ate their  testimony,  without  first  bringing  an  action  at  law;  though 
it  would  be  otherwise  had  he  been  actually  disturbed  in  his  fishing, 
thereby  giving  him  a  remedy  at  law.*^     Apprehended  injury  may  be 

maintain  cape,  and  not  trespass  quare  damages  against  a  person  who,  by  dis- 

clausum,  for  an  injury  to  his  easement,  charging  water  poHuted  with  sand  and 

Maithetcs  v.  Treaty  75  Me.  594.  gravel  into  the  river,  has  driven  away 

*Bwch  ▼.  Morgan,  67  N.  H.  529,  68  the  fish  and  injured  the  spawning  beds. 

Am.  St.  Rep.  692,  41  Atl.  349.  Fitzgerald  v.  Pirbank,  66  L.  J.  Ch.  N. 

^Solomon  v.  Qroabeck,  66  Mich.  540,  S.  529  [1897]  2  Ch.  96,  76  U  T.  N.  S. 

36  N.  W.  163.  584. 

^Patrick  v.  Oreentcay,  cited  in  Mellor  Making  the   unlawful   destruction  of 

v.  Bpateman,  1  Wms.  Saund.  3466.  fish  a  misdemeanor  and    punishable   as 

*Hamiltim   ▼.  Donegall,    3    Ridgcway,  such  does  not  preclude  a  civil  proceeding 

267,  324.  to  enjoin  it  as   a    nuisance.     People   v. 

^Waddy  v.  Netcton,  8  Mod.  275;  Her-  Truckee  Lumber  Co.  116  Cal.  397,  39  L. 

hert  V.  Jjaughluyn,  Cro.  Car.  492.  R.  A.  581,  58  Am.  St.  Rep.  183,  48  Pac. 

•Pery  v.  Thornton,  Ir.  L.  R.  23  Eq.  374. 

402.  Equity  will  not  restrain  the  removal 

*Warren  v.  Maithexca,  1  Salk.  357.  of  stakes  from  a   fishing  ground   when 

*Wihon  v.  Hill,  46  N.  J.  Eq.  367,  19  they  will  not  be  needed  for  immediate 

Atl.  1097 ;.  Allen  v.  Donnelly^  5  Ir.  Ch.  use,  and  can  be  easily  replaced  in  ample 

Rep.  229.  time  for  use,  and  at  a  price  easily  ascer- 

The  grantee  of  an  exclusive  right  of  tained  and  measurable  in  damages.  Met- 

fishing  in    a    non-navigable    river    may  trick  v.  Page,  82  N.  C.  65. 

maintain  an  action  for  injunction  and  ^Dorset  v.  Oirdler,  Prec  in  Ch.  531. 
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enjoined.®  The  owner  of  premises  used  for  fish  culture,  whose  pond 
is  supplied  by  water  from  an  undergi-ound  channel  of  a  stream,  and 
not  merely  by  percolation,  is  entitled  to  an  injunction  requiring  the 
erection  of  a  barrier  or  dam  on  the  premises  of  an  adjoining  owner, 
so  as  to  restore  to  a  spring  on  his  premises  the  water  diverted  from 
the  pond  supplied  thereby  and  from  a  natural  water  course  which 
is  the  outlet  thereof,  by  the  digging  of  a  well  on  such  other  premises." 
One  who  has  been  in  possession  of  a  sole  fishery  for  a  considerable 
length  of  time  may  bring  a  bill  to  be  quieted  in  possession,  although 
he  has  not  established  his  right  at  law ;  and  it  is  no  objection  to  such 
relief  that  the  different  defendants  have  separate  defenses,  as  the 
question  whether  the  plaintiff  has  a  general  right  to  the  sole  fishery 
extends  to  all  the  defendants.*  One  not  occupying,  or  intending  to 
occupy,  his  alleged  private  fishery  cannot  be  so  injured  in  respect 
thereto  as  to  give  him  any  claim  to  protection  by  an  injunction  against 
an  interference  with  any  technical  right  he  may  have.®  Injunction 
will  not  lie  to  restrain  interference  with  a  public  fishery,  upon  the 
suit  of  one  who  shows  no  special  injuries  arising  from  the  violation 
of  private  right^^  An  injunction  restraining  the  drawing  of  nets 
in  a  public  fishery  adjoining  private  lands  in  violation  of  statutory 
rights  cannot  be  broader  than  is  justified  by  the  statute. ^^  Interrup- 
tion of  a  fishery  in  such  a  way  as  to  constitute  a  public  nuisance  may 
be  abated  by  any  citizen  who  is  injured  thereby,  in  case  it  can  be  done 
without  breach  of  the  peace.**  The  owner  of  a  several  fishery  may 
detain  the  nets  and  oars  of  persons  unlawfully  fishing  as  security  for 
his  damages ;  but,  if  he  destroys  them,  he  is  liable  in  trespass.^'  Any 
act  which  interferes  with  the  enjoyment  of  the  right  of  fishery  in 
Lake  Michigan  in  any  particular  locality,  if  it  affects  all  alike  who 
fish  in  that  locality,  is  a  public,  and  not  a  private,  nuisance ;  and  no 

•Bathurat  v.  Burden,  2  Bro.  Ch.  64.  "Day/  v.  Day,  4  Md.  262. 

^Castalia  Trout  Club  Co.  v.    Caatalia  A  right  to  remove  engines  placed  in 

Sporting  Club,  S  Ohio  C.  C.  194.  a  tidal  river  for  catching  salmon  is  not 

*York  V.  Pilkington,  1  Atk.  282.  limited  to  the  conservators  or  overseers 

^8tannard  v.  Hubbard,  34  Conn.  375.  under  a  statute  providing  that  any  en- 

^''Delaware  rf  3/.  R.  Co,  v.  Stump,  8  gine  placed  or  used  in  contravention  of 

Gill  &  J.  479,  29  Am.  Dec.  .561 ;  Reyburn  the  statute  may  be  taken  possession  of 

V.  Sawyer,  128  N.  C.  8,  37  S.  E.  954.  or  destroyed.    Williams  v.  Blackball,  32 

But    equity   will    restrain    the   main-  L.  J.  Exch.  N.  S.  174,  2  Hurlst.  &  C.  33, 

tenance  of  a  fishing  trap  in  violation  of  9  Jur.  N.  S.  579,  8  L.  T.  N.  S.  262,  11 

law  upon  the  suit  of  one  who    suffers  Week.  Rep.  621. 

special  damage  thereby.     Cherry  Point  ^^ReyneU   v.  Champemoon   Cro.    Owr. 

Fish  Co,  v.  'Nelson,  25    Wash.    568,   66  228. 
Pac.  55. 

'^Heckman  V.  Swett,  107  Gal.  276,  40 
Pac  420. 
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private  individual  may  maintain  an  action  in  equity  to  enjoin  its  con- 
tinuance.^^ 

410.  Penalties. — For  the  preservation  of  the  public  peace  as  well 
as  for  the  conservation  of  the  fishery  the  legislature  may  protect  fish- 
eries by  the  enactment  of  penal  statutes,  and  such  statutes  are  vio- 
lated by  the  mere  performance  of  the  forbidden  act,  without  the  ne- 
cessity of  a  specific  criminal  intent^  Such  statutes  will  be  construed 
so  as  to  effect  the  legislative  intent.^  If  the  statute  provides  for  the 
punishment  of  one  fishing  without  consent  the  indictment  must  n^a- 
tive  consent  by  all  named  in  the  statute  as  capable  of  giving  it.^  One 
who  paddles  a  boat  in  which  another  is  illegally  fishing  may  be  con- 
victed for  participating  in  the  offense.^  To  maintain  au  action  for 
the  penalty,  one  must  bring  himself  within  the  terms  of  the  statute.' 
lender  a  statute  against  killing  fish  in  a  private  river  without  the 
consent  of  the  owner,  such  killing  must  have  occurred  in  inclosed 
ground**  At  common  law  an  indictment  will  lie  for  fishing  in  an- 
other's pond  and  carrying  away  the  fish,  they  being  the  goods  and 

^*Kuehn  V.  Milwaukee,  83  Wis.  683,  is  not  entitled  to  maintain  a  proceeding 
18  L.  R.  A.  663,  63  N.  W.  912.  under  N.  Y.  Laws  1887,  chap.  623,  to  re- 

^Btate  ▼.  Turner,  60  Conn.  222,  22  Atl.  corer  the  prescribed  penalties  for  tak- 
542.  ing  fish  from  a  pond  laid  out  as  a  pri- 

'Under  the  English  act  of  1878,  for-  vate  park  for  propagating  and  protect- 
bidding  the  fishing  for  trout  with  rod  ing  fish,  since  he  has  no  such  exclusive 
and  line  without  a  license,  a  person  li-  ownership  or  control  over  the  waters 
censed  to  fish  with  rod  and  line  will  be  or  the  land  underneath  as  is  required  by 
subject  to  the  penalty  if  he  attempts  the  act.  Hill  v.  Bishop,  43  N.  Y.  S.  K. 
to  use  three  rods  and  lines  at  the  same  736,  17  N.  Y.  8upp.  297. 
time  while  having  only  one  license.  The  fish  committee  cannot  maintain 
Comhridpe  r,  ffarrtson,  64  L.  J.  M.  C.  an  action  for  the  penalty  provided  by 
N.  S.  175,  16  Reports,  327,  72  L.  T.  N.  the  act  of  1826,  unless  they  have  taken 
S.  502.  59  J.  P.  198.  the  oath  required  by  the  act.     Faesett 

*Boltzgraft  ▼.  State,  23  Tex.  App.  404,  v.  Qeyer,  56  Me.  160. 
.1  8.  W.  117.  Under  a  penal  statute  prohibiting  the 

*Com.  V.  Richardson,  142  Mass.  71,  7  erection  of  a  fish  weir  in  tide  waters  be- 
N.  E.  26.  low  low-water  mark  in  front  of  the  shore 

If  two  or  more  persons  Join  in  draw-  or  flats  of  another,  without  the  owner's 
ing  a  bush  seine  in  a  river  where  the  act  consent,  if  "the  rights  of  others"  would 
is  prohibited,  it  is  a  several  offense  in  thereby  be  interfered  with,  it  was  held 
each,  and  each  is  separately  liable  to  the  that  the  owner  has  acquired  no  such  fish- 
penalty.  Ourtie  ▼.  Hurlburt,  2  Conn,  ing  right  as  to  be  protected  by  equity, 
309.  unless  he  actually  uses  such  privilege. 

*  One  not  the  owner  or  lessee  of  all  the  Perry  v.  Carleton,  91  Me.  349,  40  Atl. 
land  under  or  around  and  adjoining  a   134. 

pond  is  not  entitled  to  maintain  an  ac-       *Rew  ▼.  Badler,  2  Chitty,  619. 
tion  to  reoover  the  penalty  prescribed  by       So,  a  statute  protecting  the  fishery  of 
N.  H.  Gen,  Laws,   chap.  *  179,  i    1,    for  the  owner  of  a  "private"  stream,  spring, 
catching  fish  in   the   pond    of   another,  or  pond  relates  only  to  a  stream,  spring, 
(*hase  V.  Baker,  69  N.  H.  347.  or  pond  the  ^vaters'of  which  are  entirely 

One  who  owns  the  land  on  but  two  controlled  in  every  part  by  the  person 
sides  of  a  pond  of  water,  the  other  sides  claiming  the  fishery.    Benscoter  v.  Long, 
of  which  are  owned    by    other    persons    167  Pa.  208,  27  Atl.  674. 
whose  title  extends  to  low- water  mark^ 
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chattels  of  the  prosecutor.^  That  a  weir  is  placed  on  land  from  which 
the  tide  wholly  ebbs  does  not  prevent  its  being  within  the  terms  of  a 
statute  forbidding  the  placing  of  a  weir  below  low-water  mark  in 
front  of  the  shore  of  a  third  person  without  his  consent*  It  is  suffi- 
cient if  the  weir  is  erected  beyond  or  nearer  the  middle  of  the  chan- 
nel than  the  low-water  line  of  the  flats  intended  to  be  protected.® 

411.  Procedure. —  A  vessel  cannot  be  seized  and  condemned  for  in- 
terfering with  a  private  fishery,  without  giving  the  owner  a  jury 
trial.^  A  statutory  provision  that  any  person  taking  fish  in  violatioD 
of  its  terms  shall  forfeit  his  vessel  does  not  authorize  the  forfeiture 
and  sale  of  the  vessel  of  another  of  which  the  offender  had  possession 
at  the  time.^  A  cause  of  action  for  wrongfully  entering  upon  plain- 
tiff's lands  under  water  and  taking  and  carrying  away  fish  therefrom 
may  be  united  with  a  cause  of  action  for  an  entry  upon  the  same 
land  at  another  time  and  catching  and  killing  muskrats  there.'  Claim- 
ants of  rights  in  a  fishing  privilege  may  be  joined  as  defendants  in 
an  action  to  quiet  title  thereto  by  the  owner  of  the  land  to  which  such 
right  is  by  statute  appurtenant,  although  claiming  and  exercising  such 
rights  severally  and  separately,  each  at  a  distinct  part  of  the  shore, 
where  their  claims,  though  under  different  patents,  were  from  the 
same  source,  and  the  injury  to  die  plaintiff,  as  well  as  their  defenses 
to  the  action,  depend  as  to  each  upon  the  same  facts.*  One  claiming 
an  exclusive  fisliery  in  tide  water  must  establish  his  right  by  satis- 
factory proof.'  To  entitle  plaintiff  to  a  verdict  he  must  show  his 
possession  or  right.®    It  is  not  necessary  to  show  that  one's  own  weir 

^Reg.  V.  Hteer,  6  Mod.  183.  Me.  284  ;  Paley  v.  Birch,  8  Best  &  S.  336, 

But  an  indictment  at  common  law  for  10  L.  T.  N.  S.  410. 

a  nuisance  does  not  lie  for  obntructing  No  right  to  an  exclusive  fishing  privi- 

the  passage  oi'  fish  by  a  dam  built  across  lege  in  a  navigable  river  is  established 

a   river  not  navigable.     Recourse  must  without  proving  a  compliance  with  the 

be  had  to  the  remedy  provided  by  stat-  statutory  requirements.     Tinieum  Fish- 

ute..  where  the  statute  has  changed  the  ing  Co.  v.  Carter,  61    Pa.   21,  100    Am. 

common    law    on  the    subject.     Com.  v.  Doc.  597;   Benscoter  v.  Long,    157    Pa. 

Chapin,  5  Pick.  199,  16  Am.  Dec.  .386.  208,  27  Atl.  674;  Reynolds  v.  Com.  93 

•Donnell  v.  Joy,  85  Me.  118,  20  Atl.  Pa.  458. 

1017.  One  claiming  a  right  to  abridge  the 

^Colon  V.  lAsk,  153  N.  Y.  188,  60  Am.  conm'on-law  right  of  any  subject  to  take 

St.  Rep.  609,  47  N.  E.  302.  Affirming  13  sea  fish  must  plead  that  matter  special- 

App.  Div.  195,  43  N.  Y.  Supp.  304;  The  ly;    it    cannot    be    presumed.     Baggott 

J.  W.  French,  13  Fed.  910.  v.  Orr,  2  Bos.  &  P.  472,  3  Revised  Rep. 

*Th€  J.  W.  French.  13  Fed.  916.  668. 

*Whailing  v.  Nash,  41  Hun,  570.  And  so,  one  claiming  the  right  to  fish 

*Hcckman  V.   Streit,  99   Cal.   303,   33  in  private  water  must  show  the  founda- 

Pac.   1099.  tion  of  his  right.     Fitzivalter's  Case,  1 

^Oould  y.  James,  6  Cow.  369;  Yard  v.  Mod.  105. 

Carman,  3  N.    J.    L.    937 ;    Fitzwalfer's  ^Rirhanlson  v.  Orford,  2  H.  Bl.   182, 

Case,   1  Mod.   105;   Crichton  v.   CoUery,  4  T.  R.  437,  1  Anstr.  231. 
19  Week.  Rep.  107;  Frcble  v.  Brown,  47 
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is  within  his  defined  limits  to  maintain  an  action  for  infringing  his 
exclusive  right  of  fishing  on  certain  flats,  although  its  position  might 
have  a  material  effect  upon  the  amount  of  damages  to  be  recovered.'' 
An  inhabitant  of  a  place  is  not  a  compet>ent  witness  to  prove  a  pre- 
scriptive fishery  in  all  the  inhabitants.^  Prospective  profits  of  a  fish- 
ing business  are  of  too  speculative  a  nature  to  be  allowed  in  an  action 
for  damages  for  negligent  injury  to  nets.® 

^Matthews  v.  Treat,  75  Me.  594.  town  is  admissible  as  a  witness  on  be- 

Hlould  V.  Jamts,  6  Cow.  369 ;  Jacob-  half  of  another  inhabitant  sued  for  tres- 

•son  V.  Fountain,  2  Johns.  175.  passing   on    a  private    shell    fishery    to 

But,  upon  the  question  of  the   right  prove  a  free  fishery  in  the  locus  in  quo 

of  the  proprietor  of  a  certain    neck    of  on  behalf  of  all  the  inhabitants  of  the 

land  to  an  exclusive  shell  fishery  upon  state,  even  though  he  is  liable  to  prose- 

the  shore,  a  neighboring  proprietor  simi-  cution  for  a  similar  trespass  in  case  the 

larly  situated  is  a  competent  witness  to  right  does  not  exist.    Ibul, 

establish  the  right.     Qould  v.  James,  6  *  Wright  v.  Mulvaney,  78  Wis.  89,  9  L. 

Cow.  369.  R.  A.  807,  23  Am.  St.  Bep.  393,  46  N. 

And  an  inhabitant  of  an  adjoining  W.  1045. 
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CHAPTER  XV. 

BOUNDARY  OF  PUBLIC  GRANTa 

412.  Introduction. 

413.  Grants  bordering  on  non-navigable  streams. 

414.  Grants  bounded  by  tide  water. 

415.  Grants  bounded  by  nontidal  navigable  stream. 

416.  Boundaries  of  grants  by  United  States  governments 

417.  Definitions. 

418.  Meander  lines. 

419.  Moniuiients. 

420.  Running  boundary  along  stream. 

421.  What  wiU  reserve  title  in  grantor. 

422.  Effect  of  form  of  grant  by  United  States  Land  Department. 

423.  Construction  and  location  of  grants. 

424.  Boundaries  on  lakes. 

425.  County  and  district  boundaries. 

426.  Boundaries  of  municipal  corporation. 

412.  Introduction. —  It  being  established  that  the  sovereign  owning 
land  which  borders  on  a  body  of  water  may  grant  not  only  ihe  up- 
land, but  the  land  under  the  water  as  well,^  the  question  to  deter- 
mine in  any  particular  case  is  as  to  whether  or  not  he  has  granted 
the  land  imder  the  water.  In  grants  made  by  the  early  English 
kings  which  may  be  regarded  as  establishing  the  common  law  on  the 
subject,  there  was  no  attempt  to  retain  title  to  the  land  under  the 
water.  All  grants  either  expressly  mentioned  waters  in  the  grant- 
ing clause,  or  it  was  taken  for  granted  that  the  land  under  the  water 
would  pass,  so  that  the  grantee  took  possession  and  asserted  his  title 
to  such  property.  With  respect  to  the  land  under  nontidal  waters  this 
custom  has  continued  and  the  rule  with  reference  to  it  has  become  so 
firmly  fixed  that  in  every  case  the  presumption  is  so  strong  that  there 
was  no  intention  to  reserve  title  to  the  water  that  tiie  grant  bounded 
by  a  water  course  will  carry  titie  to  the  point  of  contact  with  the 
grant  on  the  opposite  side  of  the  stream.  With  reference  to  estuaries 
and  arms  of  the  sea,  there  seems  to  be  no  definite  evidence  as  to 
what  was  the  custom  any  further  than  that  grants  on  the  borders 
of  such  waters  where  the  tide  ebbed  and  flowed  were  treated,  at  least 

*  See  ante,  I  46. 
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SO  far  as  the  title  to  the  shore  was  concerned,  as  were  grants  which 
bordered  on  the  sea,  and  the  boundary  of  the  grant  went  to  low-wa- 
ter mark.  When  Mr.  Digges  promulgated  his  theory  as  to  the  pre- 
rogative rights  of  the  Crown,^  which  asserted  its  title  to  the  sea  so 
far  as  high-water  mark,  he  created  a  class  of  property  which  had  not 
before  been  recognized,  which  consisted  of  the  seashore.  The  dis- 
cussion which  arose  out  of  the  attempted  adoption  of  his  theory 
brought  into  prominence  this  class  of  property  so  that  it  was  accorded 
a  place  by  itself,  and  distinct  rules  for  the  interpretation  of  grants 
relating  to  it  were  promulgated.  This  discussion  was  going  on  at 
about  the  time  the  American  colonies  were  established;  and,  losing 
sight  of  the  fact  that  the  CroAvn  was  not  able  to  establish  the  rights 
claimed  for  it,  and  that  the  law  was  in  fact  established  to  be  the  re- 
verse of  Mr.  Digges's  contention,  his  assertion  of  the  law  was,  with- 
out investigation,  adopted  and  carried  into  the  law  of  the  colonies 
m  that  the  shore  between  high  and  low  water  mark  on  tidal  waters 
was  treated  as  a  distinct  class  of  property,  which  would  not  pass  by 
a  public  grant  imless  it  was  expressly  mentioned.  Carrying  the  law 
as  it  was  at  first  administered  to  its  logical  conclusion,  the  rule  should 
be  that  with  reference  to  all  waters  which  are  of  such  a  character  that 
there  are  private  owners  on  opposite  banks  which  are  within  a  rea- 
sonable distance  of  each  other,  the  title  of  the  opposite  owners  should 
touch  each  other;  and  that  on  other  waters  which  are  in  fact  bays 
or  arms  of  the  sea  and  are  so  broad  that  the  opposite  owners  oould 
not  in  fact  take  possession  of,  or  exercise  control  over,  them,  the  title 
should  go  to  low-water  mark.  This  rule  is  subject  to  the  modification 
which  has  arisen  out  of  the  great  regard  which  has  always  been  pos- 
sessed for  the  sea,  which  regards  everything  as  sea  where  the  tide 
ebbs  and  flows,  so  that  the  rule  which  applies  to  the  sea  applies  to  ev- 
ery water  where  there  is  tide,  no  matter  how  narrow  the  water  may 
be  at  that  place.  The  rule  that  the  title  of  the  upland  owner  should 
go  to  low-water  mark  was  modified  in  theory  by  the  contentions  of 
Mr.  Digges,  who  effected  a  needless  departure  from  the  oonmion  law, 
and  it  has  also  to  some  extent  been  modified  by  the  contentions  of 
some  jurists  in  the  United  States,  who,  losing  sight  of  the  basis  upon 
which  Mr.  Digges's  contention  rested,  expanded  the  theory  so  as  to  in- 
clude not  merely  tidal  waters,  but  those  which  were  in  fact  navigable 
for  sea-going  vessels.  This  departure  is  entirely  unsupported  by  prin- 
ciple, and  should  not  be  followed  any  further  than  the  rule  of  stare 
decisis  requires  it  to  be  followed.    Several  rules  have  been  adopted  for 

*Ante,  i  aoa. 
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the  interpretation  of  grants  bordering  on  water  courses,  which  will  be 
taken  up  in  their  order. 

413.  Orants  bordering  on  non*navlgable  streams. —  As  stated  in  the 
preceding  section,  no  attempt  was  made  in  the  early  English  grants 
to  reserve  to  the  Crown  title  to  the  water  courses  which  flowed  through 
or  bordered  on  real  property  which  became  the  subject  of  Crown 
grants.  They  passed  to  the  grantee  under  the  general  term  "waters," 
or  were  regarded  as  included  in  the  wider  term  "lands,''  and  passed 
into  private  possession.  Therefore,  when  a  stream  formed  the  bound- 
ary between  two  grants,  the  boundary  was  regarded  as  in  the  middle 
of  the  stream.  And  this  rule  is  in  force  at  the  present  time.*  With 
respect  to  private  grants,  the  thread  of  the  stream  is  the  line  midway 
between  the  banks  at  the  ordinary  stage  of  the  water,  without  re- 
gard to  the  channel  or  lowest  and  deepest  part  of  the  stream.^  The 
reason  for  this  rule  has  been  suggested  to  be  that  the  stream  is  to  be 
r^arded  as  a  line,  so  that  when  the  stream  is  mentioned  it  must  be 
regarded  as  having  only  the  dimensions  of  a  line,  and  the  boundary 
is  placed  at  this  line.  There  is  another  reason,  however,  which  is 
more  satisfactory.*  Land  covered  with  water  will  pass  by  the  grant 
of  land.*  If  the  sovereign  does  not,  in  granting  land  bounding  on  a 
stream,  reserve  any  title  to  himself,  the  presumption  is  that  the 
boundary  is  upon  the  next  adjoining  owner,  and  his  holding  be- 
ing on  the  opposite  side  of  the  stream,  each  tract  being  regarded  as 
the  boundary  of  the  other,  the  point  of  contact  is  necessarily  carried 
to  the  center  of  the  stream.     If  the  sovereign  making  ike  grant  has 

^Atiy,  Gen.  v.  Delaware  d  B.  B.  R,  Co.  line  between  the  shores,  irrespective  of 

27  N.  J.  Eq.  631 ;  Kentucky  Lumber  Co,  the  depth  of  the  channel,  taking  it  at 

V.  Gre^en,  87  Ky.  257,  8  S.  W.  439 ;  Wil-  the  ordinary  stage  of  the  water  at  its 

liamahurg  Boom  Co.  v.  Smith,  84  Ky.  medium     height,    neither    swollen     by 

372,  1  S.  W.  765;  Coovert  v.  O'Conner,  freshets  nor  shrunk  by  drought.    Bran- 

8  Watts,  477 ;  Ball  v.  Slack,  2  V7hart.  ham  v.  Bledsoe  Creek  Tump,  Co.  1  Lea. 

638,  30  Am.  Dec.  278 ;  Benner  v.  Platter,  704,  27  Am.  Rep.  789. 

6  Ohio,  605.     ( In  that  case  it  was  stated  •  The  lines  of  a  survey  do  not  always 

that  the  court  did  not  intend  to  decide  have  a  mathematical  definition, — ^length 

in  MoCullock  v.  Aten,  2  Ohio,  307,  that  without  breadth;  they  are  as  broad  as 

a  boundary  on  an  non-navigable  stream  the  rivers  and  pass-ways  which  are  ap- 

would  only  go  to  the  edge  at  low  water. )  propriated  as  monuments  for  public  as 

Williams  v.  Buchanan,  23  N.  C.  (1  Ired.  well    as  for    private   convenience,    and, 

L.)  536,  36  Am.  Dec.  760 ;  £^0^  par(c  </en-  when  so    used    in   adjusting   the    legal 


nings,  6  Cow.    518,   16   Am.   Dec.   447 ;  rights  of  parties  by  them,  the  center  or 

Ex  parte  Tibhits,  6  Cow.  651 ;  People  t.  middle  of  them,  whether  a  river,  a  creek, 

Seymour,  6  Cow.  679 ;  Jackson  ex  dem.  a  spring,  or  a  pass- way,  fixes  the  limita- 

Kingston  v.  Louw,  12  Johns.  252.  tion  ot  the  rights  of  parties,  unless  oth- 

*8tale  V.  Buriwi,  106  La.  732,  31  So.  erwise  expressly    provided    for    in    the 

291 ;  Willey  v.  Lewis,  28  Ohio  L.  J.  104,  feoffment.     Afuller    v.    Landa,    31    Tex. 

1 1    Ohio    Dec.   Reprint,    607 ;    Hopkins  266,  98  Am.  Dec.  529. 

Academy  v.  Dickinson,  9  Cush.  544.  *Ross  v.  Portsmouth,  17  U.  C.  0.  ?, 

The  thread  of  a  stream  is  the  middle  196.  • 
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title  to  the  opposite  shore,  his  grant  will  carry  to  that  point.^  If  it 
18  shown  that  the  actual  line  used  by  the  government  surveyors  was 
the  middle  of  the  stream,  that  line  will  be  the  boundary  of  the  grant.^ 
414.  Grants  bounded  by  tide  water.-—  As  stated  in  a  preceding  sec- 
tion,^ when  Mr.  Digges  promulgated  the  theory  that  the  shore  around 
the  Kingdom  of  England  should  belong  to  the  Crown  by  its  preroga- 
tive right,  because  it  partook  of  the  nature  of  the  sea,  and  that  the 
sea  being  his,  the  shore  should  be  his  also,  he  gave  the  shore  a  dis- 
tinct character  which  it  had  never  before  possessed,  and  raised  it 
into  a  class  by  itself,  to  which  the  rule  could  be  applied  that  noth- 
ing passed  by  a  Crown  grant  except  what  was  expressly  mentioned. 
Prior  to  that  time,  it  had  been  regarded  as  part  of  the  upland,  and 
would  pass  by  a  grant  of  the  upland,  without  question.  After  that 
time  the  ancient  rule  was  ignored,  and  in  order  for  the  shore  to  pass 
by  a  grant,  it  must  be  mentioned.  Otherwise  the  title  would  go  only 
to  high-water  mark.  This  application  of  the  rule  ignored  a  fact  and 
the  rule  which  grew  out  of  it.  The  fact  was  that  the  shore  had  al- 
ways been  regarded  as  parcel  to  the  upland,  and  the  rule  was  that  as 
parcel  of  the  upland,  it  would  pass  with  it  without  express  mention. 
The  strict  rule  of  construction  of  Crown  grants  did  not  apply  as  much 
to  real  estate  as  to  prerogative  rights,  franchises,  monopolies,  etc., 
which  deprived  the  public  of  a  portion  of  their  common  rights.  In 
such  cases  it  was  necessary  to  express  everything  that  was  intended 
to  pass  or  the  grantee  would  acquire  no  title  to  it  In  case  of  a  grant 
of  real  property,  however,  woods,  streams,  houses,  and  other  things 
which  were  always  regarded  as  parcel  of  the  estate  would  pass  with- 
out express  mention,  and  the  same  rule  applied  to  the  shore.  How- 
ever, after  the  shore  was  given  a  distinct  character  of  its  own,  the 
rule  of  strict  construction  was,  as  it  would  seem,  erroneously,  though 
generally,  applied  to  grants  affecting  it,  and  in  most  instances  this  is 
a  rule  of  property,  so  that  it  must  be  upheld  on  the  principle  of  stare 
decisis.  Under  this  rule  a  grant  of  land  bounded  by  tide  water 
passes  title  only  to  high-water  mark.*    This  line  is  the  line  of  ordi- 

Vofiet  T.  Water  hoi  Co,  IS  Ga.  530.  Bosw.  254 ;    StUhnan    v.    Burfeind,    21 

•Wei9$  V.  Oregon  Iron  d  Steel  Co.  13  App.    Div.    13,    47    N.    Y.    Supp.    280; 

Or.  496,  11  Pac.  255.  Arnold  v.  Mundy,  6  N.  J.  L.  1,  10  Am. 

^Ante  f  412.  Dec.  356;   Com,  v.   Alger,  7   Gush.  63; 

^United  Hiatee  t.  Paeheeo,  2  Wall.  587,  State  v.  Pinckney,  22  S.  C.  484;  Forest 
17  L.  ed.  865;  Sage  v.  Vew  York,  154  River  Lead  Co,  v.  Salem,  165  Mass.  200, 
N.  Y.  61,  38  L.  R.  A.  606,  61  Am.  St.  43  N.  E.  802;  Litchfield  v.  Ferguson, 
Rep.  592,  47  N.  E.  1096;  Em  parte  Jen-  141  Mass.  97,  6  N.  E.  721;  Lufkin  v. 
nimge,  6  Cow.  518.  16  Am.  Dee.  447 ;  Vetc  Haskell,  3  Pick.  356 ;  Lowndes  v.  Dick- 
York  ▼.  Hart,  96  N.  Y.  443,  Reversing  erson,  34  Barb.  586 ;  CoJ>um  v.  San  Ma- 
16  Hun,  380;  McFarlane  ▼.  Kerr^  10  teo  Cowity,  75  Fed.  520;  Qalveston  ▼. 
Vol.  n.— Watebs,  92. 
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nary  high  tide,  and  not  of  the  highest  spring  tide.'  So  strictly  is 
this  rule  adhered  to  in  some  instances  that  even  though  the  calls  of 
the  grant  would  extend  into  the  water,  and  convey  the  shore  and  a 
portion  of  the  soil  below  low-water  mark,  they  will  be  restricted  to 
high-water  mark.*  Pennsylvania,  while  refusing  to  follow  the  com- 
mon-law rule  with  reference  to  the  title  to  the  soil  imder  nontidal 
navigable  rivers,  has  followed  it  with  reference  to  the  title  to  the 
shore,  so  that  in  that  state  a  grant  bounded  by  tide  water  is  pre- 
sumed to  go  to  low-water  mark.^ 

418.  Grants  bounded  by  nontidal  navigable  stream. — At  common 
law  a  grant  of  land  on  a  nontidal  navigable  river  carried  the  title  to 
the  thread  of  the  stream  and  the  discussion  which  effected  the  change 
in  the  presumption  as  to  title  to  the  seashore  did  not  affect  the  title 
to  the  land  under  such  streams.^  In  this  country  some  of  the  states 
have  directly  assimied  title  to  the  soil  under  the  navigable  rivers  and 
in  others  the  courts  have  thought  that  they  ought  to  do  so,  and  so  have 
proceeded  upon  the  theory  that  title  should  have  been  retained.  If 
the  title  was  in  fact  retained,  then,  of  course,  the  grant  bounded  by 
the  river  will  not  pass  title  to  the  bed.  In  order  to  determine  the  rule 
which  is  in  force  in  any  particular  state,  attention  is  called  to  the 


Menard,  23  Tex.  349,  398;  Wright  r. 
Seymour,  69  Cal.  122,  10  Pac.  323. 

A  grant  of  land  described  as  ''the  is- 
land called  Cheney's  island  containing 
two  hundred  twelve  acres,"  conveys  to 
high -water  mark  only.  Clieney  v.  (/up- 
tilh  13  N.  B.  379. 

Mobile  Tranap.  Co,  v.  Mobile,  128  Ala. 
335.  8«  Am.  St.  Rep.  143.  30  So.  646. 

*Mann  v.  Tacoma  Land  Co.  44  Fed. 
27:  Jones  v.  Martin,  13  Saw>'.  314,  36 
Fed.  US;  Cortelyou  ▼.  Van  Brundt,  2 
Johns.  357,  3  Am.  Dec.  439. 

llie  upland  boundary  of  tide  and 
shore  lands  is  the  line  of  ordinary  high- 
water  mark,  and  such  line  is  not  neces- 
sarily determined  by  a  meander  line,  so 
the  title  to  tide  and  shore  lands  received 
by  the  state  from  the  United  States, 
paRses  the  land  lying  between  high  and 
low  water  mark,  and  not  the  land  be- 
tween the  meander  line  and  low-water 
mark.  Washoitgal  d  L.  Transp.  Co.  v. 
Dalian,  P.  d  A.  Nav.  Co.  27  Wash.  490, 
68  Pac.  74. 

*More  V.  Masmni,  37  Cal.  432;  Galves- 
ton City  Surf  Bathing  Co.  v.  Heiden- 
heimer,  63  Tex.  559;  East  Hampton  v. 
Kirk,  68  X.  Y.  450,  6  Hun,  257. 

But  the  limiting  of  the  grant  by  the 
shore  will  not  exclude  the  shore  if  the 


grants  exercises  dominion  over  it.  Re 
Belfast  Dock  Act,  Jr.  Rep.  1  Eq.  128. 

The  act  of  Congress  of  the  republic 
of  Texas  of  Dec.  9,  1876,  relinquishing 
to  Menard  ''one  league  and  one  labor  of 
land,  lying  and  situate  on,  and  includ- 
ing the  east  end  of  Galveston  island''  if 
viewed  as  an  ordinary  grant  would  not, 
it  seems,  include  the  shore  and  flats  ly- 
ing south  of  the  bay,  but  such  act  did 
grant  the  flats  and  shore,  as  it  was 
clearly  shown  that  the  legislature  in- 
tended to  include  them  in  the  grant  for 
the  purpose  of  furthering  the  erection 
of  a  city  with  streets  and  lots  running 
to  and  bordering  on  the  channel.  Gal- 
veston v.  Menard,  23  Tex.  349,  398. 

^Palmer  v.  Farrell.  129  Pa.  162,  15 
Am.  St.  Rep.  708,  18  Atl.  761. 

In  Virginia  a  grant  of  land  on  the 
seashore  will  extend  to  low-water  mark. 
French  v.  Bankhead,  11  Gratt.  130. 

^Varick  v.  Smith,  9  Paige,  547.  5 
Paige,  151,  28  Am.  Dec,  417;  Kentucky 
Ijumber  Co.  v.  (}reen,  87  Ky.  267,  8  S. 
W.  439;  Berry  v.  Snyder,  3  Bush,  266, 
96  Am.  Dec.  219 ',Middl€ton  v.  Pritchard. 
4  111.  510,  38  Am.  Dec.  112;  Houck  v. 
Yates.  82  111.  179;  Cobh  v.  Lavalle,  89 
III.  334,  31  Am.  Rep.  91. 
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discussion  of  the  question  as  to  title  to  beds  of  water  ways.^  Among 
the  earliest  cases  in  which  the  question  was  discussed  in  this  coun- 
try was  Canal  Comrs.  v.  Peopled  In  that  case  the  wording  of  the 
grant  was  such  as  to  indicate  an  intention  to  reserve  the  bed  of  the 
stream  from  the  grant  and  there  was  evidence  that  the  stream  was 
tidaly  80  that  the  discussion  as  to  the  rule  that  should  apply  in  regard 
to  nontidal  navigable  streams  was  mere  dicta.  But  the  decision  in 
its  final  form  seems  to  have  denied  the  claim  of  the  riparian  owner 
as  much  upon  the  ground  that  the  rule  that  the  title  of  the  shore  own- 
er went  to  the  center  of  the  stream  should  not  apply  to  the  large 
rivers  in  this  country  as  upon  any  other/  This  doctrine  was  sub- 
sequently repudiated  in  New  York.^  But  it  has  had  an  effect  upon 
shaping  decisions  in  other  states.  In  Tennesse-e  a  grant  bounded  by 
a  stream  which  is  navigable  for  sea-going  vessels  will  not  carry  title 
beyond  tiie  shore.^  In  Missouri  the  boundary  stops  at  the  shore/ 
so,  in  North  Carolina.®  And  in  Iowa  it  goes  only  to  high-water 
marL*  Some  courts  which  have  not  found  it  necessary  to  decide 
whether  or  not  title  went  to  the  center  of  the  stream  have  held  that 
it  went  at  least  to  low-water  mark.^®  Pennsylvania  and  Montana 
have  adopted  the  rule  that  the  boundary  was  low-water  mark.^*  A 
distinction  has  been  made  by  some  courts  in  favor  of  rivers  which 
form  international  boundaries,  the  courts  holding  that  in  case  of  such 
rivers,  a  state  grant  will  carry  title  only  to  tibe  shore.  *^ 


'Ante  §1  48  et  aeq. 

Abbot  V.  Doe  ex  dem,  Kettncdy,  5  Ala. 
303;  Widdicovtbe  v.  Roaemiller,  118 
Fed.  295. 

•5  Wend.  423. 

*Canal  Appraisers  ▼.  People,  17  Wend. 
571. 

•Smith  V.  Rochester,  92  N.  Y.  463,  44 
Am.  Rep.  393. 

•Stuart  V.  Clark,  2  Swan,  9,  68  Am. 
I>c.  49;  Martin  v.  Kance,  3  Head,  660. 

The  title  only  goes  to  low-water  mark. 
Posev  V.  Jame-8,  7  Lea,  98. 

^Cooley  V.  Golden,  117  Mo.  43,  21  L. 
R.  A.  300,  23  S.  W.  100. 

'  The  grant  of  land  covered  by  the  wa- 
ter of  a  navigable  river,  not  being  sub- 
ject to  entry,  is  void,  and  may  therefore 
be  collaterally  attacked.  Hollcy  v. 
Smith,  130  N.  C.  86,  40  S.  E.  847;  WO- 
son  v.  Forbes,  13  N.  C.  (2  Dev.  L.)  30; 
fnffram  v.  Threadgill,  14  N.  C.  (3  Dev. 
L.)  69;  Smith  v.  Ingram,  29  N.  C.  (7 
Tred.  L.)   179. 

•Bennett  v.  'SationaX  Starch  Mfg.  Co. 
103  la.  207,  72  N.  W.  607. 


^•Louisville  ▼.  Bank  of  United  States, 
3  B.  Mon.  138. 

In  Schurmeier  v.  St.  Paul  d  P.  R.  Co. 
10  Minn.  82,  88  Am.  Dec.  59,  Gil.  59,  the 
court  inclined  toward  the  opinion  that 
a  grant  of  land  on  the  bank  carried  title 
to  the  middle  of  the  stream,  and  it  was 
decided  that  the  title  went  at  least  to 
low-water  mark,  which  was  sufficient  to 
determine  the  controversy  in  that  case. 
•  ^Freeland  v.  Pennsylvania  R.  Co.  197 
Pa.  529,  58  L.  R.  A.  529,  80  Am.  St. 
Rep.  850,  47  Atl.  745;  Gibson  v.  Kelly, 
15  Mont.  417,  39  Pac.  617;  Poor  v.  Mc- 
Clure,  77  Pa.  214. 

"Re  State  Reservation,  16  Abb.  N.  C. 
191,  Affirmed  in  Re  State  Reservation, 
37  Hun,  537;  Hensler  v.  Hartman,  16 
Abb.  X.  C.  176,  note. 

The  rule  that  bounding  a  grant  on  a 
stream  will  convey  title  to  the  center 
has  no  application  to  the  case  of  a 
stream  forming  the  boundary  between 
nations,  and  in  case  of  a  grant  upon 
such  a  stream,  running  the  side  line  to 
the  waters  of  said  stream  and  thence 
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416.  Boundaries  of  grants  by  United  States  government. —  When  the 
Federal  government  acquires  title  to  land  which  is  not  yet  organized 
into  a  state,  it  has  the  absolute  ownership, — ^both  the  jtis  publicum  and 
the  jus  privatum;  and  it  may  make  such  grants  of  the  land,  either 
above  or  below  the  water,  as  it  chooses  to  make.  But  the  land  is  al- 
ways held  under  the  possibility  that  the  territory  will  eventually  be 
organized  into  a  state,  which  will  have  a  right  to  make  its  own  rule 
as  to  what  shall  be  the  extent  of  riparian  rights,  and  where  shall  rest 
the  title  to  the  beds  of  navigable  waters.  Under  these  circumstances, 
while  Congress  may,  if  it  chooses  to  do  so,  grant  the  title  to  the  soil 
under  the  waters,  the  Federal  courts  have,  for  the  purpose  of  avoid- 
ing embarrassment  to  the  future  state,  adopted  the  rule  of  holding 
that  Congress  will  not  be  presumed  to  have  intended  to  grant  title  to 
the  land  under  the  water  in  such  a  way  as  to  effect  such  embarrass- 
ment, unless  it  has  done  so  in  express  terms.  As  said  by  Mr.  Justice 
Field  in  Packer  v.  Bird^  while  the  courts  of  the  United  States  must 
construe  the  grants  of  the  Federal  government,  without  reference  to  the 
rules  of  construction  adopted  by  the  states  for  their  grants,  yet  "what- 
ever incidents  or  rights  attach  to  the  ownership  of  property  conveyed 
by  the  government  will  be  determined  by  the  states,  subject  to  the 
condition  that  their  rules  do  not  impair  the  efficacy  of  the  grants  of 
the  use  and  enjoyment  of  the  property  by  the  grantee."  Continuing, 
his  thought  was  to  the  effect  that,  since  the  rule  of  the  state  would 
determine  whether  the  riparian  rights  of  the  grantee  would  extend 
to  the  center  or  only  to  the  margin  of  the  stream,  for  the  sake  of  uni- 
formity it  was  better  to  let  that  question  be  determined  by  the  pol- 
icy of  the  state  than  to  hold  absolutely  that  the  congressional  grant 
fixed  the  rights  for  all  time,  and  thereby  embarrass  the  state  in  the 
development  of  its  policy,  unless  the  terms  of  the  congressional  grant 
required  the  court  to  hold  that  the  title  went  to  the  center.  This 
rule  is  consistent  and  is  well  adapted  to  leave  the  states  free  to  deal 
with  the  whole  matter  when  it  arises.  At  the  same  time  the  mere 
holding  by  the  Federal  court  that  congressional  grants  will  not,  for 
the  express  purpose  of  leaving  the  matter  to  the  determination  of 
the  states,  be  held  to  extend  to  the  center  of  the  stream  does  not  fix 
the  rule  that  at  conmion  law  the  title  should  not  extend  to  that  point ; 
nor  does  it  furnish  a  reason  why  the  state  should  not  extend  it  in  ac- 
cordance with  the  common-law  rule  and  with  the  better  policy  ex- 

ftlong  the  stream  wiU  not  convey  the  soil       '  137  U.  S.  661,  34  L.  ed.  821,  11  Sup. 
of  the  stream.    Kingman  ▼.  Bpairrow,  12   Ct.  Kep.  210. 
Barb.  201. 
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pressed  by  that  rule,  when  it  obtains  the  power  to  do  so.  Under  the 
policy  adopted  by  the  Federal  eonrt^  no  congressional  grant  will  be 
held  to  extend  to  the  center  of  the  stream,  unless  the  intent  to  ex- 
tend it  to  that  point  is  expressed.  But  the  question  as  to  what  the 
extent  is  will  be  determined  by  the  local  law  of  the  state  where  the 
land  lies.^  Some  of  the  state  courts,  losing  sight  of  the  reason  for 
this  ruling,  have  held  that,  because  the  Federal  courts  held  that  con- 
gressional grants  did  not  of  their  own  force  carry  title  to  the  bed  of 
the  stream,  therefore  such  title  should  not  be  recognized,  holding  that 
the  rule  adopted  for  the  mere  accommodation  of  the  states  should  be 
regarded  as  a  rule  preventing  the  states  from  recognizing  the  title  of 
the  riparian  owner  according  to  the  rule  of  the  common  law,  which 
had  been  adopted  by  the  states,  either  by  their  constitutions  or  stat- 
utes.* But  the  true  rule  is  stated  in  Lamprey  v.  State,^  where  it  is 
said  it  is  well  settled  that  grants  by  the  United  States  of  its  public 
lands  bounded  on  streams  or  other  waters,  made  without  reservation 
or  restriction,  are  to  be  construed  according  to  the  law  of  the  state  in 
which  the  lands  lie,  and  consequently  whether  the  land  forming  the 
beds  of  these  waters  belongs  to  the  state  or  to  the  owners  of  riparian 
lands  is  a  question  of  Minnesota  law,  in  a  controversy  involving  the 
right  of  the  United  States  to  convey  it  after  the  recession  of  the  wa- 
ters. And  therefore,  in  states  where  private  ownership  is  recognized, 
Federal  grants  will  carry  title  to  the  beds  of  the  streams,  unless  they 
are  expressly  reserved  from  the  grant^  The  erroneous  effect  which 
the  rulings  of  the  United  States  Supreme  Court  has  been  given  by 
some  of  the  state  courts  is  well  illustrated  by  some  decisions  in  Wis- 

*Bhiveljf  ▼.  Bowlby,  162  U.  8.  I,  38  L.  R.  Co.  v.  First  Div.  of  8t.  Paul  d  P.  R. 

ed.  331,  14  Sup.  Ct.  Rep.  648;  Hardin  Co.  26  Minn.  31,  40  K.  W.  303;  MorriU 

V.  Jordan.  140  U.  8.  381,  36  L.  ed.  433,  v.  St,  Anthony  FaUs  Water-Power  Co. 

11  Sup.  Ct.  Rev.  808,   838;   Hagan  v.  26  Minn.  222,  37  Am.  Rep.  399,  2  N.  W. 

CampUn,  8  Port.  (Ala.)  9,  33  Am.  Dec.  842. 

267 ;  Hurgeit  v.  Lapioe,  8  How.  69,  12  L.       In  an  action  to  recover  the  value  of 

ed,  991.  ice  taken  from  a  river  at  a  place  where 

The  local  law  of  the  state  wherein  the  the  complainant  owned  the  land  upon 
land  lies  ia  the  guide  for  all  courta  when  the  adjoining  hanks,  where  the  United 
called  upon  to  adjudge  the  extent  or  States  government,  at  the  time  the  land 
limits  of  the  title  of  premises  abutting  was  patented  and  for  a  long  time  there- 
on rivers,  lakes,  or  other  waters.  There-  after,  regarded  the  river  as  navigable, 
fore,  in  accordance  with  the  rule  in  Iowa,  it  was  held  that,  although  bv  a  subse- 
the  deiA  to  land  adjacent  to  a  non-nav-  quent  statute  the  river  was  declared  to 
igable  body  of  water,  consisting  of  lots  be  not  navigable,  the  plaintiff  owned 
kwunded  by  a  meander  line  along  said  only  to  the  meandered  line  of  survey  on 
body  of  water,  conveys  also  the  land  ly-  the  bank  of  the  stream.  Serrin  v.  Qrefe, 
ing  between  said  meander  line  and  the  67  Iowa,  196,  26  N.  W.  227. 
high-water  line  of  said  lake.  B^  Valley,  «52  Minn.  181,  18  L.  R.  A.  670,  88 
116  Fed.  983.  Am.  St.  Rep.  541,  63  N.  W.  1139. 
.  ^CooUy  ▼.  Golden,  117  Mo.  33,  21 L.  R.  •Lum  ▼.  Hoggin,  69  Cal.  256,  10  Pae. 
A.  300,  23  S.  W.  100;  Shoemaker  v.  674. 
ffalefc,  13  Nev.  261 :  St.  Paml,  8.  d  T.  F. 
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consin.  In  that  state  the  rule  was  early  adopted  that  the  title  of 
the  riparian  owner  went  to  the  center  of  the  stream,®  But  after  the 
decision  by  the  Supreme  Court  of  the  United  States  of  the  case  of 
St.  Pavl  &  P.  R,  Co.  V.  Schurvieiri^  the  court  in  Wright  v.  Day^  in 
determining  the  title  to  a  strip  of  land  between  the  meander  line  and 
the  stream,  held  that  the  patent  conveyed  title  to  the  high-water  mark 
of  the  stream,  apparently  relying  upon  the  rulings  in  the  Schurrneir 
Case;  and  in  Wisconsin  River  Improv.  Co.  v.  Lyons J^  there  is  a  sug- 
gestion that  the  Wisconsin  doctrine  was  overruled  by  the  Schurrneir 
Case.  The  court  thereby  overlooked  the  fact  that  the  question  was 
one  for  the  Wisconsin  court  to  settle  for  itself,  and  that  its  conclusion 
cannot  be  affected  in  any  way  by  a  rule  that  the  governmental  grant 
does  not  extend  the  title  to  the  center  of  the  stream ;  and,  further,  in 
the  Schurrneir  Case,  the  locus  in  quo  was  a  part  of  a  flat  or  low  land 
which  was  between  the  meander  line  and  the  river ;  and  it  was  held 
that  the  patentee's  title  went  to  the  river,  so  that  what  was  said  about 
going  to  the  thread  of  the  stream  was  mere  dictum.  The  effect  of  the 
extreme  application  of  the  doctrine  with  respect  to  congressional 
grants  is  seen  in  Hinman  v.  Warren,^^  where  it  is  held  that  a  patent 
from  the  government  of  land  in  a  territory,  the  description  of  which 
carries  it  beyond  the  line  of  ordinary  high  tide,  vests  in  him  no  es- 
tate in  the  land  beyond  such  line,  as,  under  the  rule  adopted  by  the 
government,  that  a  grant  of  land  adjacent  to  a  navigable  river,  below 
the  farthest  point  to  which  the  neap  tide  flows,  extends  only  to  the 
meander  line  of  high  tide,  the  act  of  the  officers  in  so  describing  the 
land  is  unautliorized.  It  would  seem  that  the  question  of  the  author- 
ity of  the  officers  of  the  Federal  government  is  for  the  Federal  gov- 
ernment to  settle,  and  not  for  the  state  courts.  Under  the  system  of 
land  surveys  the  practice  has  been  not  to  carry  the  lines  of  the  sur^ 
veys  across  navigable  waters,  but  to  make  such  waters  one  of  the 
boundaries  of  the  survey,  and  therefore  of  tlie  grant.  A  navigable 
river  or  lake,  in  order  to  form  a  boundary  to  a  fractional  section  un- 
der the  act  of  Congress  of  1796,  need  not  be  actually  navigable  at  ev- 
ery point,  or  at  the  point  where  it  acts  as  a  boundary.**  One  who 
purchases  a  lot  in  a  section  which  is  intersected  by  a  river,  when  by 
the  map  of  the  section  the  river  crosses  a  part  of  the  lot,  may  not 
have  title  beyond  the  river  if  it  actually  bound  or  enter  the  lot;  and 

•Jones  V.  Pettihone,  2  Wis.  319.  •  30  Wis.  65. 

'  7  Wall  272,  19  T^  ed.  74.  "  6  Or.  408. 

•  33  Wis.  260.  ^Jamea  v,  Howell,  41  Ohio  St  696. 
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if  it  does  not,  they  may  not  go  beyond  the  first  eighth  line  in  that  di- 
rection.** 

417.  Definitions. —  Before  proceeding  to  consider  the  various  rules 
which  have  been  adopted  to  determine  the  construction  of  grants 
l)ounded  upon  water  courses,  it  is  necessary  to  ascertain  the  meaning 
of  the  terms  used.  With  respect  to  grants  on  tide  water  where  the  high- 
water  mark  is  comparatively  constant,  that  term  refers  to  the  ordinary 
height  which  the  tide  reaches  and  not  to  the  highest  spring  tides. 
With  reference  to  rivers  which  are  not  affected  by  the  tide,  the  mean- 
ing of  the  term  is  somewhat  more  difficult  to  determine.  But  the  def- 
inition which  best  meets  all  requirements  of  the  case  and  which  has  in 
effect  been  adopted  by  the  weight  of  authority  is  that  high-water  mark 
is  the  point  below  which  the  presence  and  action  of  the  water  are 
so  common  and  usual  and  so  long  continued  in  all  ordinary  years  as 
to  mark  upon  the  soil  a  character  distinct  from  that  of  the  banks  with 
respect  to  vegetation  as  well  as  with  respect  to  the  soil  itself.  This 
definition  applies  both  to  navigable,*  and  to  non-navigable  streams.* 
Courts  have  attempted  to  define  the  high-water  mark  in  other  terms 
as  that  the  term  means  the  point  reached  by  the  water  when  the  river 
is  ordinarily  full  and  the  water  ordinarily  high,*  or  as  the  average 
height  of  the  water  after  the  great  flow  of  the  spring  has  abated  and 
the  river  is  in  its  ordinary  state.*  But  these  defiilitions  are  not  so 
satisfactory  as  that  which  marks  high-water  mark  by  the  physical 
point  of  division  between  the  bank  and  bed.  In  Howard  v.  Ingersoll,^ 
it  is  said  that  the  terms  "ordinary  low  water  and  low  water"  are  only 
predicable  of  those  parts  of  rivers  within  the  ebb  and  flow  of  the 
tides,  to  distinguish  the  water  line  at  spring  and  neap  tides.     But 

^Lally  V.  Ros9man,  82  Wis.  147,  51  the  donation  law,  as  to  land  below  which 

N.  W.  1132.  no  title  passes  to  tlie  patentee. 

^8t.  Louis,  L  M.  rf  8.  R.  Co.  v.  Ramsey,  ^Plumh  v.  McQannon,  32  U.  C.  Q.  B.  8. 

53  Ark.  314,  8  L.  R.  A.  559,  22  Am.  St  ■  13  How.  381,  14  L.  ed.  189. 

Rep.  196,  13  S.  W.  931.  "Low  water"  means  low  water  at  ordi- 

*Welch  V.  Broicning,   115  Iowa,  690,  nary  tides,  when  used  in  a  grant  of  an 

87   N.  W.    430:    Paine    Lumber   Co,   v.  island     together     with     all    contiguous 

Vnittd  States,  55  Fed.  954;    Houghton  small  islands  that  are  joined  to  or  con- 

V.  Chicago,  D.  d  M,  R,  Co.  4^1  Iowa,  370 ;  nected  with  the  said  island  by  the  beach 

Re  Minnetonka  Lake  Improv.  66  Minn,  or    shoal,   dry   at    low   water.    Doe   ear 

513,  46  Am.  St.  Rep.  494,  68  N.  W.  295;  dem.  Fry  v.  Hill.  7  N.  B.  587. 

Dow  V.  Electric   Co.  69    N.  H.  408,    76  And  therefore  by  a  grant  of  an  island 

Am.  St.  Rep.  190,  46  Atl.  360.  "with  all  contiguous  small  islands  that 

'Morrison  ▼.  First  "Nat.  Bank,  88  Me.  are  joined  to  or  connected  with  the  said 

155,  33  Atl.  782.  island  or  shoal  which  is  only  dry  at  low 

The  point    to    which    water    usually  water,"  an  island  that  is  connected  with 

rines  in  an  ordinary  season  of  high  wa-  the  principal  one  by  the  shoal  which  is 

ter  is  said  in.  Johnson  v.  Knott,  13  Or.  only  dry  at  extraordinary  tides  will  not 

308,  10  Pac.  418,  to  be  high-water  mark  pass,  as  low  water  means  low  water  at 

conHtituting  the  true  meander  line  which  ordinarA'  tides.    Doe  ex  dem.  Fry  ▼.  fftU, 

is  the  boundary  of  the  land  claim  under  7  N.  B.  587. 
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the  term  has  been  applied  to  streams  above  the  influence  of  the  tide 
and  it  is  held  that  tiie  term  does  not  refer  to  the  lowest  stage  of  the 
water  in  seasons  of  great  drought,  but  the  height  of  the  water  at  ordi- 
nary stages  of  low  water.^  One  case  held  that  it  was  the  point  to 
which  the  water  receded  at  its  lowest  stage.^  This  definition  is  more 
satisfactory  than  one  which  leaves  a  strip  of  land  between  the  riparian 
owner  and  the  water.  All  the  advantages  of  riparian  ownership  de- 
pend upon  access  to  the  water  and  the  boundary  of  the  riparian  owner 
should  be  fixed  at  the  point  which  will  preserve  such  access  under  all 
circumstances^  and  therefore  his  title  should  follow  the  receding 
water  to  the  farthest  point  of  its  withdrawal.  In  yfare  v.  Htmk^  it 
is  said  that  the  question  what  is  low-water  mark  of  a  river  is  for  the 
jury.  It  cannot  be  said  that  it  is  the  lowest  point  to  which  the  river 
has  ever  been  known  to  recede,  nor  can  it  be  said  as  a  matter  of  law 
that  it  is  the  average  point  to  which  the  river  has  receded  each  year 
for  the  last  thirty  years,  as  shown  by  waterworks  records.  But  the 
jury  may  take  these  records  into  consideration  in  determining  what 
line  may  reasonably  be  considered  low-water  mark.  When  the  state 
erects  a  dam  in  a  public  stream  the  surface  of  the  water  thus  raised 
becomes  low-water  mark  for  the  riparian  owner.*  A  river  is  composed 
of  bed,  banks,  and  stream,^^  and  is  to  be  distinguished  from  a  lake 
by  the  fact  that  it  is  characterized  by  confining  channel  banks  whidi 
give  it  a  substantial  single  course  throughout,  while  a  lake  occupies 
a  basin  of  greater  or  less  depth  and  may  or  may  not  have  a  single 
prevailing  direction.**  The  fact  that  the  lake  has  a  current  will  not 
destroy  its  character  as  lake  if  its  other  characteristics  make  it  such.*' 
The  bed  of  a  river  is  a  definite  and  commonly  a  permanent  channel 
and  consists  of  the  soil  which  is  permanently  submerged  by  the 
water.*^  The  banks  of  the  stream  are  the  elevations  of  land  which 
confine  the  waters  to  their  natural  channel  when  they  rise  to  the 
highest  point  at  which  they  are  still  confined  to  a  definite  course  and 

^Kentucky    Lumber    Co.  v.  Kitig,    23  "Jane$  v.  Lee,  77  Mich.  35,  48  N.  W. 

Ky.  L.  Rep.  1422,  66  S.  W.  166.  855. 

Stover  V.  Jack,  60  Pa.  339,  100  Am.  "State  v.  Oilmanton,  14  N.  H.  467. 
Dec.  556;  Sinitson  v.  Goodrich  Transp,  A  proTision  in  the  charter  of  a  rail- 
Co.  94  Wis.  642,  69  N.  W.  990.  road    company    granting    it    "all    such 

''Paine  Lumber  Co,  y.  United  States,  lands,  streams  and  materials,  belonging 

55  Fed.  964.  to  the  state"  for  railroad  purposes,  aoes 

*  10  Ohio  Dec  Reprint,  724.  not  include  lands  covered  by  the  waters 

^O'Conftor  y.  Bigler,  2  Pearson  (Pa.)  of  lake  Michigan.     Illinois  C.  R.  Co.  y. 

219,  Affirmed  in  32  Phila.  I.^.  Int.  355.  Chicago,  173  111.  471,  53  L.  R.  A.  408, 

^^Eastman  v.  St.  Anthony  Falls  Wa-  50  N.  E.  1104. 

ter-Power  Co.  43   Minn.  60,   44  N.  W.  "Paine  Lumber  Co.  ▼.  United  Stotet, 

882.  65  Fed.  854. 
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channel.  ^^  The  channel  is  the  passageway  between  the  banks  through 
which  the  water  of  the  stream  flows.^'  Ship  channel^  in  a  grant  of 
lands  between  high  tide  and  ship  channel^  is  the  line  of  low  tide,  where 
no  artificial  boundary  has  been  established  by  competent  authority.*  • 
A  description  to  or  down  the  channel  of  a  stream  refers  to  the  thread 
or  central  line  of  the  channel.*^  The  mouth  of  a  stream  emptying 
into  a  tidal  river  is  where  it  flows  into  it  when  the  tide  permits  it  to 
flow  and  is  the  same  at  high  water  as  at  low  water.*^  In  a  statute 
which  requires  measurement  from  the  coast^  the  coast  is  the  point  of 
contact  of  the  main  land  with  the  main  sea;  and  when  a  bay  inter- 
venes the  point  of  contact  of  the  bay  with  the  main  land  is  to  be 
considered  as  the  coast*^  The  term  ^^creek"  properly  imports  a  re- 
ceesy  cove,  bay,  or  inlet  in  the  shore  of  a  river,  and  not  a  separate  or 
independent  stream,  although  sometimes  used  in  the  latter  sense.'^ 
But  in  popular  usage  and  therefore  in  a  usage  which  will  be  recog- 
nized by  the  courts  it  means  a  small  stream  of  flowing  water.'*  The 
head  of  a  creek  means  the  source  of  the  longest  branch,  unless  general 
reputation  has  fixed  upon  an  inferior  branch,  which  reputation  must 


^So  where  a  grant  limits  the  boun- 
darj  to  land  to  the  bonk  of  a  stream, 
the  high-water  mark  and  not  low-water 
mark  will  determine  its  location.  People 
ete  rd.  Eighusay  Camra.  v.  Madiaon 
County,  125  111.  9,  17  N.  E.  147. 

**Benfamin  Y.  Manistee  River  Improv, 
Co.  42  Mich.  628,  4  N.  W.  483. 

In  Dayton  y.  Robert,  8  Ohio  C.  C.  649, 
1  Ohio  Dec.  385,  it  is  said  that  the  chan- 
nel of  a  stream  within  the  rule  that  a 
riparian  proprietor  is  without  right  to 
interrupt  the  natural  flow  of  water  in 
its  appropriate  channel  to  the  injury  of 
another  riparian  proprietor  embraces 
the  ground  covered  by  the  current  of  the 
stream,  not  only  at  its  usual  stage  but 
all  that  may  be  occupied  by  it  at  any 
stage  which  it  may  reasonably  be  ex- 
pected to  reach. 

The  term  "natural  channel"  includes 
not  only  all  channels  through  which  in 
the  existing  conditions  of  the  country 
water  naturally  flows,  but  new  channels 
through  which  by  changes  in  the  con- 
formation of  the  country  occurring  in 
the  building  of  a  city  the  water  is,  under 
natural  laws,  discharged.  Larrahee  y. 
Cloverdale,  181  Cal.  96,  63  Pac.  143. 

*^akland  y.  Oakland  Water  Front  Co, 
118  Gal.  160,  60  Pac  277. 

In  that  case  in  determining  the  limits 
of  a  town  bounded  in  its  creatiYe  acts 
by  ship  diannel,  it  is  said  that  the  chan- 


nel of  a  river,  strait,  or  bay  in  the 
technical  sense  of  the  word,  means  the 
deeper  part  which  can  be  most  safely 
navigated,  but  in  this  sense  it  cannot 
imply  any  flxed  depth  of  water,  for  it  is 
entirely  relative  to  the  particular  river, 
strait  or  bay  to  which  reference  is 
made,  and  the  deepest  portion  of  one 
body  of  water  may  be  shallow  compared 
to  the  channel  of  another.  And  in  the 
same  body  of  water  the  channel  for  ves- 
sels of  lighter  draft  would  generally  be 
more  extensive  than  the  channel  for  ves- 
sels of  heavier  draft. 

"Warren  v.  Thomaston,  75  Me.  329, 
46  Am.  Rep.  397. 

^Ball  V.  SkLok,  2  Whart.  608,  30  Am. 
Dec.  278. 

The  mouth  and  the  inlet  of  a  river 
are  convertible  terms  when  used  to  lo- 
cate objects  generally.  Ocean  Beaeh 
Aaeo,  v.  yard,  48  N.  J.  Eq.  72,  20  AU. 
763. 

^Hamilton  v.  Menifee,  11  Tex.  718. 

^Bchemnerhom  v.  Hudson  River  R. 
Co.  38  N.  Y.  103. 

"^A  call  for  a  certain  credc  as  the 
boundary  of  land  is  a  call  for  the  main 
stream,  not  a  mere  branch  of  the  creek, 
and  the  boundary  being  the  main  chan- 
nel or  center  of  the  creek,  islands  will 
belong  to  the  proprietor  of  that  side  of 
the  channel  where  they  are  found.  Ben^ 
ner  v.  Platter,  6  Ohio,  504. 
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be  conclusively  established.^^    In  small  streams  the  left  hand  fork  is 
to  be  ascertained  by  ascending  the  stream.^® 

418.  Meander  lines. —  In  approaching  the  question  of  what  actually 
passes  under  a  particular  grant,  it  is  necessary  to  determine  the  effect 
of  meander  lines.  The  Federal  government,  in  surveying  the  public 
lands  and  preparing  them  for  settlers,  ran  meander  lines  along  the 
shores  of  lakes  and  water  courses  which  were  of  such  size  that  tliey 
could  not  conveniently  be  included  in  the  measurement  of  the  land. 
The  various  fractional  sections  were  described  with  reference  to  these 
meander  lines,  and  the  question  arises  whether  these  lines  were  in- 
tended to  be  boundaries  or  not  The  rule  is  settled  that  meander  lines 
are  not  intended  as  boundaries,  but  that  the  body  of  water  will  be 
regarded  as  the  true  boundary.^    As  stated  in  St  Paul  &  P.  R.  Co.  v. 


*'Davi8  V.  Bryant,  2  Bibb,  110. 

^8mith  V.  Crow,  3  A.  K.  Marsh.  603. 

\Jefferis  v.  East  Omaha  Land  Go.  134 
U.  S.  178,  33  L.  ed.  872,  10  Sup.  Ct.  Rep. 
618;  Mitchell  v.  Smale,  140  U.  S.  406, 
35  L.  cd.  442,  11  Sup.  Ct.  Rep.  819,  840; 
fit.  Paul  d  P.  R.  Co.  V.  fichurmeir,  7 
Wall.  286,  19  L.  ed.  78;  Hardin  v.  Jor- 
dan, 140  U.  S.  371,  36  L.  ed.  428,  11  Sup. 
Ct.  Rep.  808,  838;  Forsyth  v.  Smale,  7 
Bias.  201,  P>d.  Caa.  No.  4,960;  Clute  v. 
Fisher,  65  Mich.  48,  31  N.  W.  614;  Pere 
Jdarquette  Boom  Co.  v.  Adams,  44  Mich. 
403,  6  N.  W.  857 ;  Rice  v.  Ruddiman,  10 
Mich.  125;  Boorman  v.  Sunnuchs,  42 
Wis.  233;  Stoner  v.  Rice,  121  Ind.  61,  6 
L.  R.  A.  387,  22  N.  E.  908 ;  Hardin  v.  Jor- 
dan, 16  Fed.  823;  Pratsch  v.  Aberdeen 
Packing  Co.  7  Wash.  340,  35  Pac.  123; 
Poynter  v.  Chipmany  8  Utah,  442,  32  Pac. 
eQb;Knud8cn  v.  Omanson,  10  Utah,  124, 
37  Pac.  260;  Maynard  v.  Pudget  Sound 
Nat.  Bank,  24  Wash.  455,  64  Pac.  754; 
Underwood  v.  Smith,  109  Wis.  334,  85 
N.  W.  384 ;  Olson  v.  Thorndike,  76  Minn. 
399,  79  N.  W.  399 ;  Com.  v.  Hippie,  7  Pa. 
Diat.  R.  399;  Wood  v.  Appal,  63  Pa. 
210;  Hill  V.  Bowers,  1  Mich.  N.  P.  51; 
June  V.  Purcell,  36  Ohio  St.  396;  Lam- 
prey V.  State,  52  IMnn.  181,  18  L.  R.  A. 
670,  38  Am.  St.  Rep.  541,  53  N.  W. 
1139;  St.  Paul,  S.  d  T.  F.  R.  Co.  v. 
First  Div.  of  St.  Paul  d  P.  R.  Co.  28 
Minn.  31,  49  N.  W.  303 :  Everson  v.  Wa- 
Acra,  44  Minn.  247.  46  N.  W.  405;  Peu- 
ker  V.  Canter,  62  Kan.  363,  03  Pac.  617 ; 
Olson  V.  Uuntamer,  6  S.  D.  364,  61  N. 
W.  479;  Shelton  v.  Maupin,  16  Mo.  124; 
Bphuvq  V.  Moore,  120  Ind.  352,  22  N.  E. 
819;  foUesion  Club  v.  State,  141  Ind. 
197,  38  N.  £,  214;  Sizar  v.  Loganaport, 


151  Ind.  626,  44  L.  R.  A.  814,  50  N.  E. 
377;  French-Glenn  Live  Stock  Co.  v. 
Springer,  35  Or.  312,  58  Pac.  102;  Uouck 
V.  Yates,  82  111.  181 ;  Fuller  v.  Dauphiti. 
124  111.  542,  7  Am.  St.  Rep.  388,  16  N. 
E.  917;  Ross  v.  Faust,  54  Ind.  471,  23 
Am.  Rep.  655;  Kraut  v.  Crawford,  18 
Iowa,  649,  87  Am.  Dec.  414;  Ladd  v. 
Osborne,  79  Iowa,  93,  44  N.  W.  2:1.") : 
Schurmeier  v.  St.  Paul  d  P.  R.  Co.  10 
Minn.  82,  88  Am.  Dec.  69,  Gil.  59: 
Minto  V.  Dclaney,  7  Or.  337 ;  Moore  v. 
Willamette  Transp.  d  Locks  Co.  7  Or. 
355;  Wright  v.  Day,  33  Wis.  260;  i/e»i- 
asha  Wooden  Ware  Co.  v.  Law  son,  7u 
Wis.  000,  36  N.  W.  412:  Turner  v. 
Parker,  14  Or.  .340,  12  Pac.  495:  St. 
Clair  County  v.  Lomngston,  23  Wall.  64, 
23  L.  ed.  62:  Provins  y.  Lovi,  6  Okla. 
941,  50  Pac.  81;  Johnson  v.  Tomlinson, 
41  Or.  198,  68  Pac.  406;  Washougal  d 
L.  Transp.  Co.  v.  Dalles,  P.  d  A.  Nav. 
Co.  27  Wash.  490,  68  Pac.  74. 

The  rule  that  the  water  itself  and 
not  the  meander  line  is  the  bouudary 
applies  to  grants  on  the  sea  shore.  Jones 
r.  Martin,  35  Fed.  348;  Cobum  v.  San 
Mateo  County,  75  Fed.  520. 

Ledges  or  spits  or  tongues  or  points 
of  land  projecting  out  beyond  the  mean- 
der line  of  a  bay  are  included  as  part 
of  the  fractions  of  sections  shown  on  a 
government  survey,  and  are  conveyed  by 
government  title.  Ex  parte  Davidson, 
57  Fed.  883;  Mitchell  v.  Smale,  140  U. 
S.  406,  36  L.  ed.  442,  11  Sup.  Ct.  Rep. 
819,  840. 

The  boundary  of  a  lot  in  a  section 
aur\'eyed  r\nd  sold  in  lots  instead  of  regu- 
lar subdivisions  extends  to  the  next  8th 
line,  and  not  merely  to    the    meander 
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Schurmeir,*  meander  lines  are  run  in  surveying  fractional  portions 
of  the  public  land  bordering  upon  navigable  waters,  not  as  boundaries 
of  the  tract,  but  for  the  purpose  of  defining  the  sinuosities  of  the 
stream,  and  as  a  means  of  ascertaining  the  quantity  of  land  in  the 
fraction  subject  to  sale,  and  which  is  to  be  paid  for  by  the  purchaser. 
The  fact  that  by  carrying  boundaries  to  the  water  the  grantee  will 
receive  more  land  than  he  paid  for  will  not  alter  the  rule.*  But  the 
quantities  of  land  between  the  meander  line  and  the  water  may  be  so 
great  as  to  indicate  that  there  was  no  intention  of  making  the  stream 
the  boundary,  or  the  facts  of  the  case  may  be  such  as  to  show  that  the 
stream  was  not  regarded  as  the  boundary,  and  in  such  cases  the 
boundary  will  not  go  beyond  the  line.  Thus,  where  the  meander  line 
of  the  government  survey  was  really  a  mile  or  more  from  the  main 
waters  of  the  river,  and  the  water  line  of  a  bayou  opening  into  the 
river  v^as  evidently  intended  as  the  real  boundary,  the  patent  will 
not  convey  a  strip  of  unsurveyed  land  between  the  bayou  and  the 
river.*  Conceding  that  a  meander  line  bordering  on  the  bank  of  a 
stream  is  not  to  be  considered  as  the  boundary  of  the  tract,  but 
simply  as  defining  the  sinuosities  of  the  banks  of  the  stream,  as  a 
means  of  ascertaining  the  amount  of  land  subject  to  sale,  nevertheless 
the  question  whether  such  line  does  define  the  sinuosities  of  the  bank 
of  the  stream  or  not  is  one  which  may  be  determined  by  evidence 
aliunde.  The  mere  fact  that  it  is  run  and  designated  as  the  meander 
line  upon  the  plats  is  not  conclusive.'  Therefore,  where  the  line  is 
not  in  fact  run  on  the  banks  of  the  water,  and  waa  apparently  not  in- 
tended to  be  run  on  the  bank,  the  line,  and  not  the  water,  will  be  the 
boundary.'  As  stated  in  Fuller  v.  Shedd  ^  a  grant  of  land  by  the  gov- 

line  of  a  river  constituting  such  boon-  sell  v.  Fletoher,  19  Neb.  725,  28  N.  W. 

dary  on  a  government  plat,  where  the  303;  Harrison  v.  Stipes,  34    Neb.    431, 

actual  location  of  the  river  differs  from  51  N.  W.  976. 

the  meander   line:    unless   the  river  is       A  patentee  of  lands    bounded    by    a 

reached  without  extending  the  boundary  meandered  line  run  under  the  mistaken 

to  that  line.    Lolly  v.  Roaaman,  82  Wis.  supposition  that  it  adjoined  a  body  of 

147,  51  N.  W.  1132.  water  is  not  entitled  to  land  beyond  the 

•  7  Wall.  272,  19  L.  ed.  74.  meandered  line  if    no    body    of    water 

*8chlo88€r   V.    Cruickshanky   06   Iowa,  would  have  been  within    the  boundaries 

414,  66  N.  W.  344;  Kirtcan  v.  Murphy,  of  the   section   had  the  sectional    lines 

28  C.  C.  A.  348,  49  U.  S.  App.  658,  83  been  run  at  their  proper  places.     Grant 

Fed.  275;   ifeald  v.   Yumiako,  7   N.  D.  v.  ffewpfciH,  92  Iowa,  218,  69  N.  W.  263. 

422,  75  N.  W.  806.  60  N.  W.  618 ;  Olenn  v.  Jeffrey,  75  Iowa, 

*}fnme  v.  Smith,  159  U.  S.  40,  40  L.  20,  30  N.  W.  160. 
ed.  68,  16  Sup.  Ct.  Rep.  988:  Security       If  the  government  surveyor  omits  to 

Ijand   d   Exploration    Co.   v.  uurns,  87  include  large  tracts  of  land  between  the 

Minn.  97,   91  N.  W.  304.  meander  line  and  the  stream,  the  grant 

'Lammera  v.    Niaaen,    4    Neb.    246;  will   extend  only  to  the  meander  line, 

Biasell  v.  Fletcher,  19  Neb.  725,  28  N.  and  not    to    the    stream.     Barnhart   v. 

W.  303.  Ehrhart,  33  Or.  274,  54  Pac.  195;  Little 

^Lammera  v  yiaaen,  4  Neb.  245;  Bis-  ▼.  Pheraon,  35  Or.  51,  56  Pac.  807;  Lam- 
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emment  will  be  oonfitrued  as  bordering  upon  a  stream  or  other  natanl 
body  of  water,  although  a  narrow  strip  of  land  lies  between  the 
meander  line  as  surveyed  and  the  natural  boundary,  but  much  smaller 
in  proportion  than  the  land  granted;  but  where  the  land  outnde  the 
meander  line  is  so  grossly  in  excess  of  that  sold  that  it  is  apparent 
there  is  fraud  or  mistake  in  the  survey,  the  meander  line  will  be  the 
boundary.  If  the  grant  is  made  with  reference  to  the  lines,  and  only 
the  land  which  is  duly  surveyed  is  intended  to  be  conveyed,  the  lines 
will  be  the  boundaries.*  So,  a  line  meandered  along  the  water  line 
of  a  marsh  forms  the  boundary  line  of  the  fractional  sections  border 
ing  on  the  marsh  and  will  not  be  considered  as  merely  indicating  the 
quantity  of  upland  to  be  paid  for,  where  the  patents  convey  only  the 
lands  surveyed  and  make  the  meander  line  the  boundary.*  The  gov- 
ernment may  subsequently  survey  such  lands  and  grant  them  to  an- 
other person.^*  The  rule  is  well  settled  that^  in  surveying  or  mean- 
dering  a  navigable  stream  or  lake  by  the  government^  unless  an  in- 
tent is  plainly  shown  to  make  the  ^^meander  line"  the  actual  boondarv 
of  the  fractional  section  surveyed,  it  must  be  considered  as  run  for 
the  purpose  of  ascertaining  the  quantity  of  land  to  be  paid  for  by 
the  purchaser,  and  not  as  a  boundary  line,  and  the  section  lines  will 
extend  beyond  such  meandered  line  to  the  actual  stream  or  lake;  but 
when  the  intent  of  the  surveyors  was  plainly  to  make  the  meandered 
line  the  boundary  of  the  fractional  section,  such  meandered  line  will 
govern  as  the  boimdary,  and  not  include  marsh  land,  in  whidi  are 
islands  of  dry  land,  betweoi  it  and  the  navigable  water.^  The  policy 
of  such  a  construction  is  well  shown  in  Kryadsen  v.  OmofMon,^  where 
the  court  said  the  owners  of  lands  bordering  on  small  inland  lakes 
have  often  bought  with  reference  to  access  to  the  water,  which  usuallj 
constitutes  an  important  element  in  the  value  and  desirabili^  of  the 
land.  If  they  are  limited  to  the  meander  or  high-water  line  it  would 
open  the  door  for  prowling  speculators  to  step  in  and  acquire  tide 

mer»  y.  V\S9en,  4  Neb.  246;    BUsell  V.  It  10   incumbent  npon   one  Aiming 

Fletcher,  19  Neb.  726,  28  N.  W.  303.  land  as  embraced  within  a  donaticm  land 

^  101  III.  462,  33  L.  R.  A.  146,  52  Am.  grant,  the  boundary    of    whidi   ia  th« 

St.  Rep.  380,  44  N.  E.  286.  meander  line,  to  ahow  that  the  land  so 

*  Under  a  grant  by  Congress  of  swamp  claimed  is  above  sudi  line.    Jokmrnm  t. 

lands    which    grants  all  l^^al  subdivf.  Knott,  13  Or.  308,  10  Pae.  418. 

sions,  land  lying  between  the  meander  ^'SiUa  v.  Cedar  Pewt  CUth,  29  G.  C 

line  of  lands  bordering  on  the  bank  of  a  A.  5,  54  U.  S.  App.  668,  85  Fed.  45. 

slough  and  the  slough  as    it    actually  ^8m%th  y.  Miller,  105  Iowa,  688,  70 

exists,  which  has  never  been  surveyed  or  N.  W.  123,  75  N.  W.  499. 

platted,  will  not  pass,  since  the  land,  ^James  v.  Ho^cell,  41  Ohio  St  691 

not  being   a  legal    subdivision,    is    not  » 10  Utah,  124,  37  Pae.  250. 
mthin  the  terms  of  the  grant.    Boynton 
v.  MiUer,  22  Iowa,  579. 
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from  the  state  to  any  relictions  produced  in  course  of  time  by  the 
reopsi^iou  of  the  water,  and  thus  deprive  the  owner  of  the  original 
^hore  estate  of  all  riparian  rights,  including  that  of  access  to  the 
water.  The  endless  litigation  over  the  location  of  the  original  water 
lines  and  practical  injustice  to  the  owner  of  the  original  riparian  es- 
rate  which  would  follow  would  of  themselves  be  sufficient  reasons  for 
refusing  to  adopt  any  such  doctrine.  After  the  government  has  sold 
lands  as  bounded  upon  a  navigable  lake  in  accordance  with  its  survey, 
•he  land  department  has  not  authority,  on  a  claim  that  the  meander 
line  as  shown  by  the  plat  is  incorrect  and  is  in  fact  at  some  distance 
from  the  lake,  to  survey  and  sell  the  land  between  such  meander  line 
and  the  actual  boundary  of  the  lake,  as  against  purchasers  in  good 
faith  of  the  fractional  lots,  who  bought  them  largely  because  of  the 
riparian  rights,  where  the  only  monument  or  boundary  visible  was 
the  bank  of  the  lake,  with  reference  to  which  they  formed  their  judg- 
ment as  to  the  location,  character,  and  value  of  the  land.^'  High  and 
IiT  land  between  a  meander  line  and  the  shore  of  a  lake,  whether  nav- 
igable or  not,  belongs  to  the  abutting  owners  as  though  it  came  from 
accretion  or  reliction,  the  side  lines  of  such  land  being  conveyed 
'oward  a  point  at  the  center  of  the  lake.^^  The  title  of  the  grantee 
<nll  extend  to  the  point  allowed  by  the  local  laws,  so  that,  in  case 
they  regard  his  title  as  going  to  the  thread  of  the  stream,  it  will  ex- 
■^  to  that  point^'  If  the  meander  in  fact  attempts  to  run  along  the 
bank  of  the  stream,  the  line  is  conclusive  that  the  stream  is  the  boun- 
•iary,  and  that  no  unsurveyed  land  was  left  between  the  meander  line 
&nd  the  stream,  in  any  action  between  individuals.*^  The  rule  as  to 
rhe  meander  line  not  being  a  boundary  applies  equally  when  the  line 
is  nm  in  the  water.  So  that,  in  case,  by  the  local  law,  the  title  stops 
*'ith  the  shore,  it  will  not  go  to  the  line  but  will  stop  at  the  shore. *^ 
Some  courts  have  held  that  the  meander  line,  if  it  can  be  found,  con- 
^'titutes  the  true  boundary,  and  that  the  grantee  cannot  daim  the 
water  as  his  boundary.** 

4W.  Konnmentt. —  Many  of  the  original  government  grants  in  this 
(Xftmttj  were  made  with  reference  to  lines  which  were  run  through 

"tfurpfty  Y.  Kirwan,  103  Fed.  104.  of  the  stream,  including  islands  left  on- 

'^ffoNMM  Y.  Bice  (Minn.)   92    N.  W.  surveyed  by  the  Federal  government,  un- 

^  less  the  terms  of  the  grant  clearly  indi- 

"fRinoit  d   M,  Canal   ▼.    Haven,   10  cate  the  intention  to  stop  at  the  margin 

ni.  54S;  Middleton  v.  Friiohard,  4  111.  of    the    river.    McBride    v.     Whitaker 

510,  38  Am.  Dec  112;    Jonee  v.  P««i-  (Neb.)  90  N.  W.  966. 

*«w,2  Wis.  308.  ^•McBride  v.  Whitaker  (Neb.)    90  N. 

A  gnnt  of  land  bounded  by  the  mean-  W.  96»). 

w  line  of  a  non-navigable  river  car-  "Jf««»cr  v.  Herehey,  42  Iowa,  356. 

^  vitli  it  title  to  the  soU  to  the  oentar  '•Fulian  y.  Frandolig,  63  Tex.  330. 
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a  wilderness,  under  circumstances  which  made  accuracy  of  measure 
and  the  running  of  true  magnetic  courses  very  difficult  Under  such 
circumstances  it  was  held  that  if  actual  monuments  could  be  found, 
with  reference  to  which  the  grant  was  made,  they  would  control  the 
courses  and  distances.  Within  this  rule  streams,  rivers,  springs,  lakes, 
the  seashore,  and  other  natural  bodies  of  water  are  regarded  as  monu- 
ments.^ A  swamp  may  also  constitute  a  natural  monument  But  in 
order  to  make  the  rule  applicable,  the  call  for  the  natural  object  must 
be  of  a  kind  which  makes  it  controlling.^  Calls  are  divided  into  two 
classes, — descriptive  or  directory,  and  special  locative  calls.  The 
former,  though  consisting  of  lakes,  rivers,  and  creeks,  must  yield  to 
special  locative  calls,  for  the  reason  that  the  latter,  consisting  of  the 
particular  objects  upon  the  lines  or  corners  of  the  land,  are  intended 
to  indicate  the  precise  boundary  of  the  land,  while  the  former  arc 
called  for  without  any  care  for  exactness,  and  merely  intended  to 
point  out  or  lead  a  person  into  the  region  or  neighborhood  of  the  tract 
sun-eyed.^  The  call  in  a  grant  for  land  lying  on  both  sides  of  a  creek 
is  general  and  directory,  and  must  yield  to  a  call  for  special  and 
locative  courses  and  distances,  even  though  such  courses  and  distances, 
when  run  out,  throw  said  land  entirely  on  one  side  of  said  creek.^ 
But  when  a  call  for  a  water  course  is  locative  and  there  are  no  cir- 
cumstances to  control  the  application  of  the  rule,  it  must  govern  the 
location  of  the  grant,  and  both  course  and  distance  must  yield  to  it"' 

^Norton   v.   Chevington  d   Bun    Coal  ly,  6  T.  B.  Mon.  159,  17  Am.  Dec.  50: 

Co,  2  Pennyp.  25;  Den  ex    dem.  Pollock  Simms  v.  Baker,  1  Cooke  (Tenn.)    146: 

V.  Harris  2  N.  C.  (1  Hayw.)  252;  Broicn  Bush  v.  Todd,  1  Bibb,  64;  Weiss  v.  Orr- 

V.  Milliman,  119  Mich.  606,    78    N.    W.  gon  Iron  d  Steel  Co,  13  Or.  496,  11  Pac. 

785;  Robertson  v.  Mosfton,  26  Tex.  249;  255;  Xeivson  v.  Pryor,  7  Wheat  7,  5  L. 

Phillips  V.  Ayi-es,  45  Tex.  601 ;  Stafford  ed.  382. 
V.  King,  30  Tex.  258,  94  Am.  Dec.  304.       A    boundary    described    as  alonp    a 

*Hartseld  v.  Westhrook,   2    N.    C.    (1  stream  in  a  certain  ma^etic  direction 

Hayw.)  258.  will  convey  along  the  stream  when  the 

'^Stafford  v.  King,  30  Tex.  258,  94  Am.  two  descriptions  are  variant.     The  "nat- 

Dec.    304 ;    Phillips   v.    Ayres,   45    Tex.  nral"  boundary  governs  rather  than  the 

601 ;   Roberts  v.   Cunningham,  Mart.  &  "mathematical."     Den   ew   dem.    Becton 

Y.  67.  v.  Chestnut,  20  N.  C.  (4  Dev.  &  B.  L.) 

*Wright  v.  Mahry,  9  Yerg.  55.  335. 

^M'lver  v.  Walker,  9   Cranch,  173,  3       Where  the  call  in  a  grant  describes  a 

L.  ed.  694;   Elliot  v.  Mitchell,  28  Tex.  line  as  crossing  a  river,  it  will  prevail 

106;  Watkins  v.  King,  55  C.  C.  A.  290,  over  a  call  for  a  distance  by  such  line 

118  Fed.  536;  Hollister  v.  Hunt,  9  Ohio,  falling  short  of  such  river;  and  the  fact 

8;  Ray  field  v.  Dixon,  38  Md.  81;  How-  that  a  surveyor,  in  making  a  procession- 

ard  V.   Moalc,  2  Harr.  &  J.  249,  269;  al  survey  of  such  lands,  refused  to  fix 

Doc  ex  dem.  Haughton  v.  Rascoe,  10  N.  the     boundary     beyond      the      distance 

0.   (3  Hawks.)   21;  Swaine  v.  Bell,  3  N.  called  for,  and  unlawfully  surveyed  such 

C.    (2  ITayw.)    139,  3  N.  C.   (2  Hayw.)  line  accordingly,  thereby  depriving  the 

179;    Whiteside  v.   Singleton,    1   Meigs,  owner  of  a  part  of  the  land  legally  hi«* 

207 ;  Disney  v.  Coal  Creek  Min.  d  Mfg.  under  said  grant,  would  not  be  binding 

Co.  11  T^a.  607  :  Doe  ex  dem.  Madison  v.  upon  such  owner,  in  the  absence  of  proof 

Hildreth,  2  Ind.  274 ;  Alexander  v.  Live-  that  he  had  authorized  such  line  to  be 

Digitized  by  VjOOQIC 


1419] 


BOUNDARY  OF  PUBLIC  GRANTS. 


14G9 


And  this  is  true  even  though  the  length  of  the  line  is  increased  as 
much  as  four  times  the  distance  called  for.®  And  the  converse  of  the 
rule  is  true,  so  that  the  line  will  be  shortened  if  the  monument  is 
reached  before  the  distance  is  run.''  A  call  for  a  lake  will  carry  title 
•o  the  water.®  So,  with  respect  to  a  sound,^  and  the  seashore, ^^  and  a 
kyou."  There  are  cases  where  the  general  rule  cannot  be  applied. 
For  instance,  if,  in  locating  the  lines,  the  surveyor  did  not  in  fact  run 
them  upon  the  ground,  but  platted  them,  assuming  that  they  reached 
a  bo<ly  of  water  which  he  did  not  in  fact  find,  such  call  will  not  con- 
*n>l  the  distance  which  is  marked  on  the  plaL^*    So,  where  there  is  a 


-o  run.  and  that  he  had  afterwards  rec- 
'<'jn  174^1  and  adopted  it  as  the  true 
■Mindary  of  his  tract.  Overton  v.  Can- 
non, 2  Humph.  264. 

'Fuhrood  T.  Graham,  1  Rich.  L.  491 ; 
'VithrrsfMon  V.  BUmk$,  3  N.  C.  (2 
Iij-w.)  75;  Witherspoon  v.  Blanks,  1 
N.C.  il  Tavlor)  110;  Fowler  v.  Nixon, 
:  Heisk.  719. 

The  fourth  boundary  line  of  a  tract 
••f  bind  will  be  a  river  with  its  mean- 
!«>r>i.  where  the  point  of  beginning  is  on 
*he  river  and  the  call  for  the  third  line 
i^  a  given  distance  from  a  stake  to  an- 
'  rhpF  stake  on  the  river,  thence  down 
'he  river  binding  thereon  a  given  course 
md  dij^tanoe  to  the  point  of  beginning, 
although  the  distance  called  for  as  the 
'Mrd  line  will  fall  short  of  the  river  by 
a  long  distance,  and  the  course  and  dis- 
untv  called  for  between  the  two  points 
'D  the  river  do  not  correspond  with  the 
■«Kir<e  and  distance  necessary  to  follow 
"hr  river,  and  the  quantity  embraced 
••♦•reby  is  considerably  more  than  the 
vrant  called  for.  Pitman  v.  'Sunnelly, 
IT  Ky.  L.  Rep.  793,  32  S.  W.  606. 

'bin  ex  dem,  Carrouray  v.  Withering- 
")it,  4  N.  C.  (Term.  Rep.)  275. 

*liooth  V.  Strippleman,  26  Tex.  436; 
/.'frrarjf  Fund  v.  Clark,  31  N.  C.  (» 
IrM.  L.)  58. 

*Rlade  V.  Neal,  19  N.  C.  (2  Dev.  &  B. 
U  61. 

'yorthem  R.  Co.  v.  Jordan,  87  Cal. 
23.  25  Pac.  273. 

Boundaries  by  courses  and  distances 
vhioh  include  land  between  the  lines  of 
fTtraordinary  and  ordinary  high  tides, 
i*  frivcn  in  a  survey  nnd  patent  based 
upon  a  confirmatory  dooree  of  a  Mexican 
land  grant  calling  for  the  *'Rhore"  of  the 
Hay  of  San  FranoiMCO  as  the  boundary 
♦hfTMif,  which  under  the  law  of  Mexico 
wajs  the  line  of  extniordinary  high  tide, 
will  control  the  latter  call, — especially 
where  such  shore  is  not  shown  to  be  a 


feasible  and  obviously  natural  boundary 
or  monument.  Valentine  v.  Sloss,  103 
Cal.  215,  37  Pac.  226,  410. 

"Where  a  Spanish  grant  describes 
property  which  lies  on  the  Mississippi 
and  extends  back  to  the  sea  marsh  as 
''about  2  leagues"  from  one  bayou,  the 
name  of  which  is  given,  to  another 
bayou,  the  name  of  which  is  also  given, 
the  grant  is  per  aversionem,  and  the 
boundaries  thus  named  control  the  su- 
perficial and  lineal  measurement.  Booth 
v.  Bnraa,  104  La.  614,  29  So.  260. 

"Xew  York  d  T,  Land  Co.  v.  Thorn- 
son,  83  Tex.  169,  17  S.  W.  920;  Sanborn 
V.  Gunter,  84  Tex.  273,  17  S.  W.  117,  20 
S.  W.  72;  Colclough  v.  Richardson,  1 
M'Cord,  L.  168. 

Where  on  a  plat  annexed  to  an  orig- 
inal grant  a  river  was  represented  as 
running  in  nearly  a  straight  line  within 
and  immediately  along  the  southern 
boundary,  which  was  shown  as  a 
straight  line,  the  southwest  corner  being 
5  chains  south  of  the  river,  and  the 
southeast  corner  10  chains  south;  and 
on  a  resurvey  the  lines  on  the  north 
side  of  the  river  were  found  to  be  dis- 
tinctly marked,  while  those  on  the  south 
had  never  been  run,  and  were  open  lines, 
and  that,  by  a  southerly  and  consider- 
able l)end  in  the  river,  considerable  land 
lying  north  of  it  would  be  cut  off  if  a 
straight  line  was  drawn  from  the  south- 
westerly to  the  southeasterly  corners, — 
it  was  held  that,  as  course  and  distance 
must  determine  the  lociition  in  the  ab- 
sence of  actual  marks,  the  eastern  and 
western  lines  should  not  be  extended  be- 
yond the  southeastern  and  southwestern 
comers  as  shown  on  the  plat,  so  as  to 
take  in  the  entire  bend  of  the  river,  but 
a  straight  line  should  be  drawn  from 
one  comer  towards  the  other  until  it  in- 
tercepts the  bend  in  the  river,  when  it 
should  yield  to  that  as  a  natural  innrk 
and  follow  it  until  it  arrives  at  a  point 
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conflict  of  monuments,  that  should  be  taken  which  is  best  estab- 
lished.*' If,  at  the  time  of  the  survey,  the  water  of  the  river  is  so 
high  that  the  true  location  of  the  river  cannot  be  ascertained,  it  will 
not  control  distance.*^  And  in  case  of  evident  mistake  in  the  name 
of  the  stream  called  for,  the  stream  intended,  and  not  the  one  called 
for,  will  control.*'  And  if  it  is  evident  that  the  course  and  distance 
most  nearly  indicate  the  intent  of  the  grantor,  the  call  for  the  natural 
object  will  not  control.*^  Thus,  where  the  courses  and  distances  seem 
to  be  accurately  run  and  marked,  and  to  indicate  truly,  what  was  in- 
tended to  be  conveyed,  they  will  control  the  call  for  a  natural  object^ ' 


where  such  straight  line  would  have 
croesed  the  river  had  it  continued,  and 
then  continue  in  a  straight  line  to  the 
opposite  comer.  Coais  v.  Maihewa,  2 
Nott  &  M'C.  99. 

"^Heckman  v.  Stoeii,  99  Cal.  303,  33 
Pae.  1099;  Uknan  y.  Clark,  100  Fed. 
ISO;  Graham  y.  Dudley,  1  Cooke,  363. 

Where  a  description  in  a  grant,  after 
describing  the  third  line  as  extending 
east  and  terminating  at  a  tree,  continues 
"thence  southwardly  al<mg  the  various 
courses  of  the  river,"  the  third  line  will 
not  be  extended  to  the  river  but  will  ter- 
minate at  the  tree,  where  it  is  apparent 
that  such  was  the  intention  when  the 
original  survey  was  made;  and  the 
fourth  line  will  commence  at  the  tree 
and  run  southwardly  until  it  strikes  the 
river,  and  continue  along  the  river  in 
the  same  direction.  Perkier  v.  Coor,  3 
N.  C.  (2  Hayw.)  183. 

But  a  river  constitutes  a  boundary 
under  a  description  in  a  patent  which, 
after  calling  for  the  lines  leading  to  a 
white  oak,  reads  "thence  along  the  river 
to  the  place  of  beginning,"  although  the 
white  oak  is  situated  one  half  mile  from 
the  river.  Den  ex  detn,  Sandifer  v.  Foe- 
«cr,  2  N.C.  (1  Hayw.)  237. 

^*  A  water  highway  constituting  one  of 
the  boundaries  of  a  grant  of  land  will 
not  control  the  courses,  distance,  and 
quantity,  where  at  the  time  of  the  gnuit 
the  line  of  the  highway  was  not  desig- 
nated on  the  surface,  and  it  had  no  defi- 
nite dimensions  or  boundaries,  but  all 
the  country  thereabouts  was  a  waste  of 
waters.  Payne  v.  Englieh,  79  Cal.  540, 
21  Pac.  962. 

Calls  for  courses  and  distances  in  a 
patent  will  control  and  determine  the  lo- 
cation of  the  thread  of  a  changeable 
creek  called  for  as  one  of  the  bounda- 
ries, in  case  of  doubt  as  to  the  looati(m 


thereof  at  the  time  of  the  survey,  if  the 
other  calls  lead  to  a  place  where  sudi 
thread  might  naturally  have  been;  and 
to  locate  it  at  a  different  place  where  it 
is  claimed  to  have  been  would  require 
not  only  a  variance  of  the  courses  and 
distances,  but  the  disregarding  of  cer- 
tain fixed  points.  Taylor  ▼.  McConigle, 
120  Cal.  123,  62  Pac.  139. 

^Jonea  v.  Burgett,  46  Tex.  285. 

Where  an  original  grant  called  fw  a 
certain  creek  as  a  £>undary,  and  re- 
ferred to  a  plat  which  represented  the 
creek  as  a  boundary,  and  also  certain 
bluffs  as  situate  on  the  creek,  when  ir 
fact  the  bluffs  were  situated  on  a  muo 
flat  or  creek  which  had  probably  been 
mistaken  for  the  creek  mentioned  in  the 
grant  and  plat,  and  which  was  as  far  as 
the  surveyor  had  gone,  such  mud  flat  or 
creek  will  be  considered  the  boundary. 
Schoolbred  v.  Vanderhorat,  1  Brev.  315. 

It  being  in  issue  whether  the  east  lino 
of  a  survey  was  a  river  or  was  a  slough 
taken  by  mistake  for  the  river,  it  is 
competent  to  show  that,  although  call- 
ing for  the  river,  the  meanders  given 
did  not  conform  to  the  bed  of  the  river. 
but  did  very  nearly  foUbw  the  coarse  of 
the  slough;  and  upon  such  evidence, 
tending  to.  show  the  footsteps  of  the  sur- 
veyor, it  was  proper  to  submit  to  the 
jury  the  question  as  to  the  locality  of 
the  east  line  as  made  by  the  surveyor, — 
that  is,  whether  the  slough  or  the  river 
was  the  original  line  as  made  by  him. 
Allen  V.  Koepsel,  77  Tex.  506,  14  S.  W. 
151. 

^•Linney  v.  Wood,  66  Tex.  22,  17  S.  W. 
244. 

"Buckley  V.  CMmore,  12  Ohio  63; 
Ulman  v.  Clark,  100  Fed.  180;  Wright 
V.  Mahry,  9  Yerg.  65;  Roberta  v.  Cun- 
ningham, Mart.  &  Y.  67;  Yodw  t. 
8u>ope,  3  Bibb,  20i» 
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80y  where  tEe  call  for  the  natural  object  is  plainly  a  mistake."  Where 
the  grantee  accepts  a  location  according  to  course  and  distance,  he 
cannot  afterwards  claim  according  to  the  call  for  natural  objects.*^ 
If  the  grant  calls  for  two  monuments  and  the  river  is  the  only  one 
found,  that  will  control.'^  The  fact  that  the  call  for  the  body  of 
water  is  in  the  course  of  the  line,  and  not  its  terminus,  does  not  change 
the  application  of  the  rule.*^ 

420.  Burning  bonndary  along  stream. — If  a  stream  is  made  a  boun- 
dary of  a  grant,  the  boundary  will  follow  the  course  of  the  stream  in 
its  meanderings ;  and  the  fact  that  lines  are  attempted  to  be  run  along 
the  bank  which  do  not  in  fact  correspond  with  the  course  of  the  stream 
is  immaterial, — at  least  where  the  comers  of  the  courses  designated 
are  not  specified.^  Wliere  the  call  for  a  line  to  run  down  a  stream 
does  not  call  for  its  meanders,  and  the  call  for  the  stream  conflicts 
with  the  call  for  courses  and  distances,  the  line  of  the  survey  will  be 


^Bvana  y.  Corley,  9  Rich.  L.  143; 
Martin  v.  Carlin,  19  Wis.  454,  S8  Am. 
Dec.  696. 

'^Singleton  v.  Whiteside,  6  Yerg.  18. 
But  this  case  was  decided  differently  on 
•different  evidence  in  1  MeigH,  207. 

^Vinacheid  v.  Bcholz,  84  Tex.  265,  16 
8.  W.  1065. 

*^yew9on  V.  Pryor,  7  Wheat,  7,  5  K 
«d.  382. 

A  boundary  line  proved  to  have  been 
actually  run  between  two  given  points, 
so  as  to  go  through  the  middle  of  a 
spring,  will  control  calls  in  a  deed  to 
run  from  comer  to  corner  without  men- 
tioning any  intervening  objects,  al- 
though such  spring  is  entirely  on  one 
side  of  a  straight  line  run  between  the 
given  comers.  Lyon  v.  Rosb,  1  Bibb, 
466. 

But  the  nile  that  a  water  course  or 
other  natural  boundary  will  control 
course  and  distance  is  not  so  closely  ad- 
hered to  where  the  water  course  is  rep- 
resented as  running  through  the  tract 
•close  to  the  boundary,  as  it  is  where  the 
water  course  is  called  for  as  a  bound- 
ary; in  the  latter  case  the  course  and 
distance  are  laid  down  with  more  at- 
tention to  rule  while  in  the  former  they 
are  often  laid  down  by  mere  conjecture. 
Colclough  Y.  Bichardsonp  I  M'Cord,  L. 
168. 

*Co€kreU  t.  M'Quinn,  4  T.  B.  Mon. 
62;  Bruce  v.  Taylor,  2  J.  J.  Marsh,  160; 
Broum  v.  liuger,  21  How.  306,  16  L.  ed. 
126;  Freeman  v.  Bellegarde,  108  Gal. 
179,  49  Am.  St.  Rep.  76,  41  Pac.  289; 
Muekley  t.  Blackicell,  10  Ohio,  608; 
Vol.  II.— Waters,  93. 


Maasengill  v.  Boyles,  4  Humph.  205; 
Bruce  v.  Morgan,  1  B.  Mon.  26;  Bailey 
V.  McConneU,  12  Ky.  L.  Rep.  473,  14  S. 
W.  337 ;  EiokB  v.  Coleman,  25  Cal.  143, 
85  Am.  Dec.  103;  Smalltoood  v.  Hatton, 
4  Md.  Gh.  95;  Oalveaton  Co.  v.  Tankere- 
ley,  39  Tex.  652;  Webb  v.  Bedford,  2 
Bibb,  354;  Weakly  v.  Legrand,  1  Overt. 
265 ;  Poeey  v.  Jame8,  7  I^ea,  98. 

Where  a  grant  described  the  boundary 
as  beginning  at  a  hickory  standing  not 
far  from  the  river,  thence  down  the  river 
a  certain  course  and  distance,  which 
course  ran  obliquely  from  the  river,  it 
will  be  disregarded  and  the  call  for  tha 
river  will  control.  Hctrromond  v. 
M'Qlaughon,  3  N.  G.  (2  Hayw.)  67. 

A  call  for  a  boundary  down  the  line 
of  a  certain  creek  or  slough  to  its  mouth 
in  a  bay  requires  the  following  of  such 
creek  to  its  mouth,  and  does  not  author- 
ize a  tuming  aside  at  an  intermediate 
point  where  another  branch  flows  in,  to 
follow  lip  the  latter  and  include  a  wide- 
ly detached  basin  in  which  it  has  its 
source.  Oakland  v.  Oakland  Water 
Front  Co.  118  Gal.  160,  60  Pac  277. 

A  call  for  a  line  aa  baginning  at  a 
marked  white  oak  on  a  certain  creek  and 
running  up  the  creek  a  specified  distance 
to  a  marked  oak  requires  such  line  to 
bind  on  the  creek  only  because  of  a  sub- 
sequent statement  in  the  description 
that  the  tract  was  bounded  on  that  side 
by  such  creek,  since  the  expression  "run- 
ning up  the  creek**  is  not  a  binding  call, 
but  merely  indicates  the  general  direc- 
tion of  the  line  referred  to,  and,  but  for 
the  other  atatement,  would  require  the 
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controlled  by  the  magnetic  line  called  for.^  In  measuring  distance 
along  a  navigable  stream  for  the  purpose  of  locating  the  beginning 
comer  of  a  grant,  the  meanders  of  the  stream  will  be  followed.'  It  is- 
said  in  White  v.  Wilson*  there  seems  to  be  a  diversity  of  opinion  as 
to  the  most  rational  construction  of  a  locative  call  in  an  entry  where 
a  given  distance  up  or  down  a  water  course  is  specified, — whether  it 
should  be  on  the  meanders  of  the  stream  or  in  a  direct  line.  But  thi^ 
difference  of  opinion  is  merely  in  the  application  of  the  rule  to  classes 
of  streams.  While  the  rule  stated  above  is  correct  so  far  as  large 
streams  are  concerned,  it  is  not  applicable  to  branches  and  small 
streams.  The  usual  mode  of  traveling  along  the  latter  class  of  streams 
is  not  upon  the  water  but  on  land,  and  usually  in  a  straight  line,  cross- 
ing and  recrossing  the  stream  as  may  be  required;  so  that^  in  going 
a  certain  distance  upon  the  course  of  such  a  stream,  the  presumption 
is  that  the  distance  is  measured  in  a  straight  line ;  and  that  method 
will  be  followed  in  looking  for  a  locative  point,  unless  it  is  evident 
that  a  different  method  was  pursued  in  marking  it^  But,  as  said  in 
Thurston  v.  Masterson^^  the  rule  that  a  call  for  distance  from  one 
object  to  another  on  a  small  stream  is  to  be  construed  in  a  straight 
line  has  exceptions,  one  of  which  is  when  there  are  insuperable  ob- 
stacles to  running  a  straight  line.  There  can  be  no  fixed  rule  appli- 
cable to  all  cases.  The  intention  of  the  locator  must  be  arrived  at  by 
construction,  from  the  calls  of  his  entrj^,  compared  with  the  objects 
and  obstacles  found  on  the  ground.  So  that,  in  locating  a  point  of 
beginning  on  a  stream  a  given  distance  from  another  point  thereon,, 
the  distance  will  be  measured  with  the  meanders  of  such  stream,  and" 
not  in  a  direct  line,  where  such  stream  is  difficult  to  cross,  which  would! 
be  necessary  if  the  measurements  were  to  be  taken  in  a  direct  line^. 
and  no  course  or  direction  is  given  other  than  the  creek  itself;  that 
being  the  more  reasonable  construction,  under  the  circumstances  of 
the  case,  of  the  intention  of  the  locator.^    When  surveying  an  entry 

running  af  a  straight  line  between  the  Johnson   v.    Broum,   Sneed    (Ky.)    49; 

designated  points.     Budd  v.   Brooke,   3  Morrison  v.  CoghiU,  4  Bibb,  379;  Car- 

Gill,  198,  43  Am.  Dec.  321.  land  v.  Rotdand,  3  Bibb,  125;  Boicman- 

*Ulmnn  ▼.  Clark,  100  Fed.  180.  v.  Melton,  2  Bibb,  151;  Sanders  v.  Mw- 

*Littlepage  v.  Fowler,  11  Wheat.  215,  rison,  2  T.  B.  Mon.   109,   15  Am.  Dec. 

6    L.    ed.    468;    Johnson   v.    Pannel,    2  140;  Landrum  v.  Eite,  1  A.  K.  Marsh., 

Wheat.  206,  4  L.  ed.  221 ;  People  ▼.  Hen-  419;  Finlay  v.  Granger,  2  A.  K.  Marsh., 

derson,  40  Cal.  29;   Burns  v.   Chreaves,  175;    Theobalds    v.    Fowler,    3    A.     K. 

Cooke    (Tenn.)    75;  Roberts  v.  Huff,   1  Marsh.  578;  Banta  v.  Calhoon,  2  A.  K. 

Hardin   (Ky.)    379;  Bite  ▼.  Qraham,.  2  Marsh.  160. 

Bibb,    141;    Thurston    v.    Masterson,    9  '9  Dana,  228. 

Dana,  228;  M'Clung  v.  Overton,  1  Litt.  ^Thurston  v.  Masterson^  9  Dana,  228.. 

(Ky.)  186.  The  boundary  lines  of  land  described 

.    *  3  Bibb,  539.  as  being  on  the  Kentudcy  river,  begin- 

^Stephens    v.    Hedden,   4  Bibb,    107;  ning  thereon  at  the  upper  side  of  the% 
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the  meanders  of  the  stream  are  always  reduced  to  a  straight  line.' 
Therefore,  when  an  entry  is  run  down  a  stream  a  certain  distance 
and  then  away  from  the  stream  for  quantity,  the  distance  on  the 
stream  will  be  a  straight  line.® 

481.  What  will  reserve  title  in  grantor. —  In  order  to  have  the  rule 
that  a  grant  bounded  by  a  water  course  will  extend  to  the  thread  of 
the  stream  apply,  the  grant  must  be  in  fact  bounded  by  the  water 
course.^  In  addition  to  this  there  must  be  nothing  to  indicate  an  in- 
tention on  the  part  of  the  grantor  to  reserve  the  title  to  the  bed  of 
the  water  course.  Therefore,  to  pass  the  title  to  the  thread  of  the 
stream,  the  grant  must  be  made  unreservedly  with  the  water  course 
as  a  boundary.  Under  this  rule,  if  the  form  of  the  grant  is  such  as 
to  indicate  an  intention  on  the  part  of  the  government  to  reserve  the 
title,  it  will  not  pass.  A  good  illustration  of  this  rule  is  foimd  in 
Canal  Comrs.  v.  People.^  In  that  case  the  grant  was  of  all  that  tract 
lying  and  being  in  and  upon  the  banks  of  the  river  and  extending 
along  both  sides  of  said  river.  Subsequently  the  state  granted  the 
islands  in  the  river  to  other  persons,  thereby  showing  that  the  inten- 
tion was  not  to  pass  the  title  to  the  bed  to  the  original  gi'antee.  There 
was  enough  in  this  to  prevent  the  title  from  passing  to  the  grantee  of 
the  banks;  but,  while  the  court  decided  against  the  grantee  of  the 
banks,  the  judges  were  not  agreed  upon  the  ground  of  the  decision, 

rnotith  of  a  creek  and  running  down  the  each  other  and  at  right  angles  to  the 
river  a  certain  distance,  thence  out  general  course  of  the  first  line  for  the 
from  the  river,  including  the  lower  part  required  distance,  and  the  third  line  to 
of  the  next  creek  below,  and  extending  be  run  between  such  side  lines,  follow- 
along  near  that  creek  far  enough  so  that  ing  the  river  in  all  its  meanderings  and 
a  line  parallel  to  the  river  over  from  not  parallel  with  its  general  course, 
that  line  to  and  across  the  upper  creek,  where  it  is  called  for  as  parallel  to  the 
and  from  thence  to  include  such  creek  river.  Hioka  v.  Coleman,  25  Cal.  142, 
to  its  mouth  at  the  point  of  beginning,  85  Am.  Dec  109. 

— ^will  be  the  Kentucky  river  with  its  trustees  of  SohooU  v.  Sohroll,  120 
meanders,  and  both  creeks,  just  indud-  HI.  609,  60  Am.  Rep.  575,  12  N.  £.  243. 
ing  the  same  with  the  meanders  thereof,  The  purchaser  of  a  fractional  lot  in 
although  the  distance  called  for  to  run  the  northeast  quarter  of  a  quarter  sec- 
down  the  Kentucky  river  would  extend  tion,  bounded  on  the  survey  and  map  b}' 
somewhat  below  the  mouth  of  the  next  the  meander  line  of  a  lake,  which  in  fact 
creek,  as  called  for.  Holder  v.  Jouitt,  does  not  touch  the  east  half  of  such 
Litt.  Sel.  Cases,  381.  quarter    section,    takes    only   the    full 

^lAUlepage  ▼.  Fowler,  11  Wheat.  215,  northeast  one  quari^r  of  that  quarter 
6  L.  ed.  458.  section,   and   not   the  whole  east  half 

*Oraig  t.  Hawkins,  1  Bibb,  53 ;  Oreen  thereof.  Whitney  v.  Detroit  Lumber  Co. 
T.  Watson,  1  Bibb,  105.  78  Wis.  240,  47  N.  W.  425. 

A  grant  of  a  square  league  of  land  I^nd  which  lay  under  the  waters  of  a 
bounded  on  a  non-navigable  stream  is  to  bay  at  the  time  a  surv^  was  made 
be  measured  by  a  line  on  such  stream  which  only  ran  to  a  marsh  (ordering  the 
following  the  meanderings  thereof  until  bay  is  not  within  the  limits  of  the  sur- 
a  point  is  reached  one  league  distant,  vey.  Bwras  v.  O'Brien^  42  La.  Ann. 
then  reduced  to  a  straight  line,  from  the  527,  7  So.  632. 
point  of  beginning;  the  second  and  '5  Wend.  423. 
fourth  lines  to  be  extended  parallel  to 
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and  it  is  difficult  to  determine  what  the  actual  decision  in  that  case 
was.*  A  grant  of  land  upon  the  banks  of  a  navigable  river,  extending 
from  the  west  side  of  the  river  westward  and  from  the  east  side  of  the 
river  eastward,  does  not  include  what  lies  between  the  east  and  west 
banks  of  the  river.^  And  if  the  banning  point  is  on  the  bank  of  a 
river  and  the  calls  immediately  run  away  from  it^  the  bed  of  the  river 
will  not  pass.®  A  patent  running  to  a  river,  thence  "down  along  said 
river,"  will  not  carry  title  to  the  center  where  it  appears  that  the 
government  intended  to  convey  only  a  certain  number  of  acres  of 
land  to  each  patentee,  and,  when  there  was  not  enough  land  on  the 
bank  to  make  up  such  amount,  it  used  the  islands  in  the  river  to  fill 
the  quota.^  Anything  which  indicates  the  intention  of  the  state  to  re- 
serve  title  to  itself  will  prevent  its  passing  to  the  grantee.^  And  the 
subsequent  conduct  of  the  government  may  be  looked  at  in  arriving  at 
its  interpretation  of  the  grant.  For,  while  the  government  cannot 
defeat  its  grant  by  subsequent  acts,  if  it  shows  by  its  conduct  that  it 
understood  the  grant  in  a  certain  way,  the  courts  may  consider  such 
understanding  in  arriving  at  the  true  construction  of  the  grant^ 


*Canal  Comrs.  v.  People,  5  V^end.  423. 
The  decision  was  put  upon  many  differ- 
ent grounds,  some  of  which  were  that  a 
portion  of  the  grant  was  upon  tide  wa- 
ter, that  the  grant  was  to  be  construed 
by  the  civil,  and  not  by  the  common, 
law,  that  it  must  be  construed  strictly 
in  favor  of  the  state,  and  that  the  gran- 
tee could  claim  nothing  which  did  not 
pass  by  the  express  terms  of  the  grant. 

In  a  later  case  it  was  held  that  grants 
by  the  state  of  islands  in  a  river  do  not 
show  the  intention  to  abrogate  the  com- 
mon-law principle  that  grants  bounded 
by  a  river  carry  title  to  the  center.  Peo- 
ple ex  rel.  Tibhita  v.  Canal  AppraiserM, 
13  Wend.  355.  The  decision  in  that 
<»Lse  in  favor  of  the  riparian  claimant 
was,  however,  reversed  in  17  Wend.  697, 
and  the  decision  in  6  Wend,  was  af- 
firmed upon  the  ground,  so  far  as  it  can 
be  derived  from  the  opinions,  that  the 
common-law  rule  of  riparian  ownership 
should  not  apply  in  cases  of  the  large 
rivers  of  this  country. 

*Pcopl€  V.  Pagcj  .39  App.  Div.  110,  56 
N.  Y.  Supp.  834,  Affirming  39  App.  Div. 
115,  note,  58  N.  Y.  Supp.  239. 

In  Doncyal  v.  Templemoret  12  Ir.  L. 
Rep.  175,  a  patent  from  the  Crown  for 
land  the  boundaries  of  which  were  de- 
scribed as  beginning  on  a  river  which 
**runs  between  the  lands  and  other  ter- 
ritories and  parcels  called"  a  certain 
name,  was  held  to  exclude  the  river. 


*The  upper  bank  of  a  creek,  not  in- 
cluding any  part  of  the  bed  of  the 
stream,  will  form  the  boundary  line  to  a 
tract  of  land  described  in  the  entry  as 
beginning  at  the  mouth  of  a  creek  where 
it  empties  into  a  river,  and  to  run  up 
the  creek  and  up  the  river  for  quantity. 
Oreenup  v.  Sneed,  2  Bibb,  627.  Converse- 
ly, a  river  and  creek,  including  the  bed 
of  the  creek,  will  form  two  of  the  bound- 
ary lines  to  land  described  in  the  entry 
as  beginning  at  the  mouth  of  a  creek 
where  it  empties  into  a  river  on  the  up- 

Ser  side  of  such  creek,  thoice  running 
own  the  river  a  given  distance,  thence 
from  the  beginning  ixp  the  creek  for 
quantity.    Ibid. 

•Orcndorff  v.  Steele,  2  Barb.  126. 

^People  ex  rel.  Loomis  v.  Canal  Ap- 
praisers, 33  N.  Y.  491. 

•Where  the  Federal  government  sur- 
veyed wet  and  marshy  land  adjacent  to 
Lake  Erie,  and  afterwards  conveyed  it 
to  the  state  as  swamp  land,  the  bounda- 
ries of  the  lake  are  thereby  conclusively 
established;  and  in  an  action  by  a  pri- 
vBte  purchaser  of  the  lands  from  the 
state,  to  enjoin  parties  from  hunting 
and  fishing  on  the  land,  such  privilege 
cannot  be  insisted  on  on  the  ground  that 
such  land  is  a  part  of  the  bed  of  the 
lake.  Brotcn  v.  Parker,  127  Mich.  390. 
86  N.  W.  989. 

After  a  secretary  of  the  interior  has 
directed  a  survey  to  be  made  upon  the 
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If  the  grant  is  bounded  by  a  well-marked  line  on  the  bank  which  is 
not  coincident  with  the  water,  the  title  will  extend  only  so  far  as  the 
line,  and  the  grantee  will  acquire  no  riparian  rights.*  So,  if  the  line 
along  the  river  is  described  as  a  direct  line,  the  line,  and  not  the  river, 
is  the  true  boundary.*^  In  order  to  have  this  rule  apply,  however, 
the  line  must  be  described  so  distinctly  as  to  indicate  an  intention  that 
the  stream  shall  not  be  the  boundary.**    A  description  of  boundaries 

basis  of  the  boundary  of  a  lake  as  it  elaimcd  in  the  original  survey,  and  but 
existed  in  17(S0,  at  the  time  of  the  grant,  slight  changes  in  the  condition  having 
a  survey  ordered  by  a  succeeding  secre-  taken  place  since  the  original  survey,  is 
tary  of  the  interior  to  be  made  along  unauthorixed ;  and  patents  for  the  land 
the  line  as  it  existed  in  1888,  at  the  time  thus  surveyed  are  void  as  attempting  to 
the  survey  was  first  ordered,  will  not  be  destroy  the  vested  riparian  rights  of 
enjoined  on  the  ground  that  the  rights  those  holding  under  the  original  grants 
of  the  owners  of  the  grant  were  condu-  to  accretions  forming  on  their  shores, 
aively  fixed  imder  the  first  decision,  and  Fuller  v.  Shedd,  161  111.  462,  33  L.  IL  A. 
that  under  the  guise  of  interpreting  146,  52  Am.  St.  Rep.  380,  44  N.  E.  286. 
that  decision  their  rights  are  to  be  to-  •McCortnicJc  v.  Huse,  78  111.  363;  Ful- 
tally  taken  away.  New  Orleans  v.  ton  v.  Frandolig,  63  Tex.  330;  Moseley 
Paine,  49  Fed.  12.  v.  Jamison,  1  A.  K.  Marsh.  606. 

Continuous  adverse  possession  of  an  Where  a  surveyor  runs  a  division  line 
island  in  a  stream  for  more  than  twenty  till  it  strikes  the  bend  of  a  river,  there 
years  under  a  purchase  from  the  govern-  is  no  law  to  prevent  him  from  going 
ment  according  to  a  survey  thereof  around  the  bend  and  running  his  survey 
made  by  tJie  government  after  the  mak-  from  a  point  on  the  river  directly  in  the 
ing  of  the  original  survey,  under  which  course  he  was  running,  so  as  to  give  to 
the  adjacent  lands  were  sold,  is  suffi-  the  tract  on  each  side  of  the  line  its 
cient  to  vest  a  ^^ood  title  thereof  in  the  proper  quantity  of  land.  Tucker  T. 
claimant  as  against  a  riparian  owner  on  Smith,  68  Tex.  473,  3  S.  W.  671. 
one  side  of  the  stream  claiming  the  A  description  of  boundaries  beginning 
same  as  an  accretion  to  his  land  by  rea-  at  three  bounded  white  oaks  standing 
son  of  the  formation  of  a  bar  in  the  by  a  river,  and  running  and  bounding  on 
channel  of  the  stream  on  that  side,  par-  the  said  river  a  specified  distance  and 
tially  filling  it  up  until  there  was  no  then  by  several  courses  and  distances  in 
current  except  in  high  water,  but  who  varying  directions,  running  in  the  first 
never  has  had  possession  of  the  island  instance  almost  directly  from  the  river, 
nor  exercised  any  acts  of  ownership  over  and  the  last  line  running  to  a  bounded 
♦he  same.  BancwiU  v.  Wygant,  75  Ind.  white  oak  by  the  river, — ^requires  the 
41.  running  of  tne  lines  subsequent  to  the 

A  purchaser  from  the  United  States  first  by  courses  and  distances,  and  not  as 
of  land  which  appears  by  the  survey  bounding  on  the  river,  which  would  re- 
thereof  to  abut  on  a  non-navigable  lake  quire  the  rejection  of  all  the  courses 
does  not  take  to  such  lake,  where,  prior  subsequent  to  the  first,  as  the  expression 
to  his  purehase,  a  second  survey  had  "bounding  on  the  river,"  placed  in  the 
been  made  which  meandered  the  margin  first  clause  of  the  description,  cannot  be 
thereof  at  some  distance  from  the  orig-  supplied  as  a  necessary  implication  in 
insl  survey,  as  he  must  be  deemed  to  the  subsequent  clauses.  Hammond  v. 
have  taken  with  knowledge  that  the  Ridgely,  5  Harr.  &  J.  246,  9  Am.  Dec 
government  had  resurveyed  the  upland   622. 

between  the  first  survey  and  the  margin  ^^Thomaa  t.  Godfrey,  3  Gill  ft  J.  142. 
of  the  lake ;  and  he  is  therefore  estopped  ^Jefferson  Seminary  v.  Wagnon,  1  A. 
to  claim  beyond  the  boundary  of  the  K.  Marsh.  243 ;  Turner  v.  Parker,  14  Or. 
survey  under  which  he  purchased.    War-   340,  12  Pac.  405. 

ner  Stock  Co,  T.  Oalderwood,  36  Or.  228,  Where  the  calls  in  a  conveyance  of 
60  Pae.  115.  land  are  for  two  comers  at,  in,  or  on  a 

But  a  resurvey  of  lands,  mostly  cov-  stream,  or  its  banks,  and  there  is  an  in- 
ured with  water,  between  the  meander  termediate  line  extending  from  one  such 
line  of  a  lake  as  originally  surveyed  and  comer  to  the  other,  the  stream  is  the 
the   lake,   no   fraud   or   mistake   being  boundary    unless    there    is    something 
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beginning  at  a  bounded  red  oak  standing  by  a  branch  of  a  river,  and 
running  around  the  land  to  the  river,  then  running  by  the  river  a  cer- 
tain distance  to  a  tree,  then  by  a  straight  line  to  the  point  of  begin- 
ning, will  prevent  the  land  from  going  to  the  river  between  the  two 
latter  points,  and  wiU  bound  it  by  a  straight  line.*'  Where  the  ques- 
tion whether  or  not  a  line  is  to  run  by  the  river  or  to  be  run  straight 
is  ambiguous  on  the  face  of  the  deed,  it  is  to  be  determined  by  the 
jury.*^  If  the  boundary  is  expressly  made  as  beginning  on  the  bank 
of  the  stream,  and  running  thence  by  its  margin,  the  title  will  go  no 
farther.**  And  a  boundary  on  the  bank  or  edge  of  the  stream  may 
prevent  the  title  from  extending  to  the  center.*'  As  said  in  Penrod 
v.  Bruce^^  notwithstanding  the  general  rule  of  construction  of  calls 
in  a  deed  or  patent,  that  where  the  meander  of  a  stream  is  designated 
as  a  line,  the  boundary  is  at  the  thread  or  center  of  the  stream,  still 
this  rule  will  not  prevail  where  it  is  clear  that  the  line  is  intended  to 
be  on  the  bank,  and  the  whole  bed  of  the  stream  is  to  belong  to  the 


which  excludes  the  operation  of  this 
rule  by  showing  that  the  intention  of 
the  parties  was  otherwise.  8t,  Clair 
County  Y.  Lavingstan,  23  Wall.  63,  23  L. 
ed.  62. 

If  the  lines  are  run  around  the  grant 
from  a  beginning  comer  on  the  side  of 
a  stream  to^the  third  corner  on  an  is- 
land in  the  stream,  thence  to  the  begin- 
ning, the  last  line  will  be  a  straight  line 
and  not  follow  the  meanders  of  the 
stream,  although  it  is  stated  in  the 
grant  that  the  grant  bounds  on  the 
stream.     Yoder  v.  Swope,  3  Bibb,  204. 

A  peremptory  call  for  a  line  as  bind- 
ing on  a  creek  controls  the  running  of 
the  line  by  courses  and  distances  which 
would  be  otherwise  necessary  by  reason 
of  inability  to  find  either  a  tree  called 
for  as  the  termination  of  the  line  or  to 
locate  a  point  of  land  on  the  mouth  of 
the  creek  on  which  it  stood,  under  the 
rule  that  a  line  calling  for  a  lost  bound- 
ary must  be  run  by  courses  and  dis- 
tances; and  the  line  should  be  run  to  a 
point  on  the  creek  where  its  specified 
length,  expended  on  the  meanders  there- 
of, terminates.  Budd  v.  Brooke,  3  Gill, 
198,  43  Am.  Dec.  321. 

^*Hafnmond  v.  Ridgely,  5  Harr.  &,  J. 
256,  9  Am.  Dec.  522. 

"Doraey  v.  Hammond,  1  Harr.  ft  J. 
190.  201 ;  Dcma  t.  Baity,  1  Harr.  ft  J. 
264. 

^'Packer  v.  BWd,  137  U.  S.  661.  34  L. 
ed.  819.  11  Sup.  Ct.  Rep.  210;  Biason  v. 
Cumminga,  35  Hun,  22. 


"Barthel  v.  Sootten,  24  Can.  S.  C.  367. 

Where  a  grant  from  the  Crown  is  de- 
scribed as  beginning  at  a  stake  standing 
on  the  ''bank  or  ^ge"  of  %  lake,  and 
(after  describing  oUier  courses)  then 
south  to  a  stake  standing  on  the  wester- 
ly bank  or  edge  of  said  lake,  and  thence 
following  the  several  courses  of  the  said 
"bank  or  edge"  to  the  place  of  beginning, 
i^  was  held  that  the  words  "bank  or 
edge"  were  intended  to  express  the  mar- 
gin, and  make  the  waters  edge  the 
boundary  of  the  grant.  Burke  v.  Niles, 
13  N.  B.  166. 

A  grant  of  land  bounded  by  the  wa- 
ter's edge  at  low- water  mark  on  a  lake 
will  not  extend  the  title  to  the  center  of 
the  lake,  although  it  is  navigable  only  in 
the  ordinary  sense,  so  that  the  title  to 
the  bed  might  vest  in  private  owners. 
Webster  v.  Harris  (Tenn.)  59  L.  R.  A. 
324,  69  S.  W.  782. 

The  Kentucky  court  has  made  a  strict 
application  of  this  rule  by  holding  that 
where  the  boundary  lines  are  described 
as  beginning  on  the  bank  of  a  creek, 
thence  up  the  creek  with  its  meanders, 
the  boundary  will  be  on  the  bank,  and 
the  grant  will  not  include  any  portion 
of  the  stream, — at  least  where  the  grant- 
or owns  the  land  on  both  sides  of  the 
stream,  and  there  is  nothing  to  show 
that  he  intends  to  convey  any  part  of 
the  water.  Fleming  v.  Kenney,  4  J.  J. 
Marsh.  155. 

»  22  Ky.  L.  Rep.  1697,  61  S.  W.  !• 
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land  on  one  side.  But  something  moTO  than  a  mere  bounding  on  the 
water's  edge  is  necessary  to  prevent  the  grant  from  passing  title  to 
the  center,  for,  under  ordinary  circumstances,  a  boundary  on  the 
water^s  edge  means  no  more  than  a  boundary  on  the  water.^^  So, 
bounding  the  grant  on  the  shore  will  reserve  title  to  the  soil  under 
water.^^  But  a  grant  described  as  extending  to  the  bank  of  the  river 
and  thence  along  the  river  does  not  indicate  an  intention  to  depart 
from  the  general  rule,  and  title  will  pass  to  the  center.  ^^  Where  the 
law  prohibits  the  crossing  of  navigable  streams  by  the  lines  of  survey, 
this  may  be  sufficient  of  itself  to  indicate  an  intention  that  the  beds 
of  the  stream  shall  not  pass  ;^^  although  it  is  not  conclusive,  because 
the  intention  may  be  merely  to  permit  as  many  persons  as  possible  to 
obtain  access  to  the  water ;  and,  in  order  to  effectuate  this,  to  prevent 
one  grantee  from  obtaining  land  on  both  sides  of  the  stream.  If, 
after  the  survey  is  made,  the  river  changes  its  channel  so  that  the 
land  is  no  longer  riparian,  the  title  of  the  grantee,  when  it  is  clear, 
will  not  follow  the  river  to  its  new  bed.**  A  public  grant  pf  land  on 
a  highway  leading  to  a  river  will  carry  title  to  the  center ;  so  that,  in 
case  they  border  on  the  stream,  the  title  to  the  soil  beneath  the  stream 
to  the  center  opposite  the  end  of  the  highway  will  vest  in  the  grantee.^* 
If  there  is  a  highway  upon  the  bank  of  a  stream,  the  title  to  the  bed  of 
which  is  in  the  public,  a  grant  bounded  on  the  highway  will  carry 
title  only  to  it,  and  the  grantee  will  have  no  riparian  rights.**  And  in 
one  case  it  was  held  that  the  mere  presence  of  a  highway  on  the  bank 
would  prevent  the  grantee  from  obtaining  riparian  rights,  because 
his  title  would  go  only  to  the  center  of  the  highway.**  This  decision 
can  hardly  be  regarded  as  sound,  because  the  extension  of  the  titles  is 
limited  only  by  tiie  private  rights  of  opposite  owners.  And  where  the 
only  private  title  on  the  opposite  highway  was  on  the  opposite  side 
of  the  stream,  it  extended  only  to  the  center  of  the  stream;  and  a 

"KaiM  v.  Turville,  32  U.  C.  Q.  B.  17.  ^'Sicisher  v.  GrumhUs,  IS  Tex.  164. 

"Locfc    V.    Cleveland,    6    N.    B.    390;  «ftw»c«  v.  Fletcher,  19  Neb.  725,  28 

Smith  V.  State,  13  Jur.  713.  N.  W.  303;  Heckman  v.  Swett,  99  Cal. 

Where  a  grant  of  land  descri1>e8  it  as  303,  33  Pac.  1099. 

extending  "to  the  Gulf  of  Mexico,  thenoe  '^Boston  v.  Richardson,  13  Allen,  146. 

with  meanders  of  the  gulf  to  the  south-  "  Where  the  survey  of  the  confirma- 

east  corner,''  etc,  the  land  is  described  tion  of  a  Spanish  concession  bounded  it 

as  extending  to  the  shore  of  the  gulf  by  a   street   in   an   incorporated   town, 

and    bound^    by    it.     Galveston    City  running  along  the  bank  of  a  river,  the 

Surf  Bathing  Co,  t.  Heidenheimer,  63  confirmee  will   not  be  entitled  to  land 

Tex.  559.  subsequently   formed   by   accretion,    al- 

But  the  limiting  of  the  grant  by  the  though  his  original  concession  may  have 

fthore  will  not  exclude  the  shore  if  the  called    for   the    river   as    a    boundary, 

grantee  exercises  dominion  over  it.     Re  Smith  y.  St.  Louis,  21  Mo.  36. 

Belfast  Dock  Act,  Jr.  Rep.  1  £q.  128.  '*niinois  A  M,  Canal  Trustees  y.  Ha- 

"•Varick  y.  Smith,  9  Paige,  547.  veti,  11  111.  554. 
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private  grant  on  the  side  on  which  the  highway  ivas  located  would  go 
to  that  point,  including  the  whole  of  the  highway. 

422.  Effect  of  form  of  grant  by  United  States  Land  Department. — 
The  method  of  surveying  and  disposing  of  the  public  lands  adopted 
by  the  Land  Department  of  the  United  States  government  may  have 
some  effect  in  modifying  the  ordinary  doctrine  with  respect  to  exten- 
sion of  boundaries  into  the  water.  If  the  lines  of  a  section  of  land 
are  run  into  a  lake  for  the  purpose  of  completing  the  section,  and  then 
a  grant  is  made  of  the  entire  section,  the  grantee  will  take  all,  and 
only,  what  is  included  within  his  section  lines ;  and  it  is  immaterial 
that  the  shore  line  is  meandered.'  A  grant  having  been  of  a  definite 
section  of  land,  there  is  no  room  for  presumption  or  construction  as  to 
what  the  government  intended.  It  granted  a  section  of  land  and 
nothing  else.  So,  if  a  quarter  section  of  land  is  made  fractional  by 
a  navigable  water  course,  and  a  person  receives  a  patent  for  a  part  of 
it  on  one  side  of  the  course  where  the  area  sold  to  him  is  noted  on  the 
plat  and  the  contents  calculated,  his  enti'y  and  purchase  will  not  ex- 
tend across  the  stream.^  On  the  otlier  hand,  if  the  water  course  is 
included  in  the  plat  and  sold,  there  is  no  question  but  that  the  grantee 
acquired  title  to  the  bed.^    One  claiming  under  a  patent  of  a  subdi- 


^Kean  v.  Calumet  Canal  d  Improv.  Co. 
190  U.  8.  462,  47  L.  ed.  1134,  23  Sup. 
Ct.  Rep.  661;  Stoner  v.  Rice,  121  Ind. 
51,  6  L.  R.  A.  387,  22  N.  E.  968. 

A  purchaser  from  the  government  of 
a  certain  fraction  of  a  section  according 
to  a  resurvey  of  the  section,  which  speci- 
fies the  number  of  acres  and  describes 
the  tract  by  metes  and  bounds,  corres- 
ponding on  one  side  to  the  meanders  of 
the  shore  of  a  non-navigable  pond  cov- 
ering a  portion  of  the  section  and  includ- 
ed in  the  survey,  is  confined  to  the  bound- 
aries defined  in  that  survey;  and  his 
title  does  not,  by  virtue  of  his  riparian 
rights  as  a  shore  owner,  extend  to  the 
middle  of  the  pond,  where  by  the  origi- 
nal survey  the  pond,  as  well  as  its  mar- 
gins, was  surveyed  as  though  dry  land. 
According  to  such  survey  the  govern- 
ment subsequently  sold  to  another  the 
whole  quarter  section,  of  which  the 
above-described  tract  was  a  part,  and 
the  effect  of  extending  the  boundary  of 
the  first  grant  to  the  middle  of  the  pond 
would  be  to  over-lap  the  sectional  lines 
as  originally  surveyed,  and  absorb  a 
part  or  all  of  the  land  conveyed  by  the 
subsequent  grant.  Edwards  v.  Ogle,  76 
Tnd.  302. 

So,  one  purchasing  public  land  border- 


ing on  non -navigable  water,  aa  a  given 
subdivision,  according  to  a  resurvey 
which  meandered  the  water  and  de- 
scribed the  land  by  metes  and  bounds, 
cannot  maintain  a  claim  of  title  to  the 
center  of  the  water,  where  such  a  claim 
would  over-lap  the  section  lines  as  orig- 
inally surveyed  as  though  no  water  ex- 
isted.   Ibid, 

'McCormick  v.  Huae,  78  111.  363. 

Where  a  public  survey  runs  the  lines 
of  a  section  directly  across  the  stream, 
and  a  grant  is  made  of  a  triangle  of 
land  formed  by  the  stream  and  two  of 
the  section  lines,  giving  the  length  of 
the  lines  and  the  number  of  acres,  and  it 
appears  that  the  requisite  length  and 
acres  will  be  satisfied  by  stopping  the 
lines  at  the  top  of  a  bluff  bordering  the 
river  and  nmning  a  straight  line  be- 
tween the  ends  of  those  lines,  such 
straight  line  will  be  the  boundary  of  the 
tract,  and  not  the  meander  line  of  the 
river,  and  the  grant  will  not  convey 
anything  below  the  top  of  the  bluff. 
Hosteiter  v.  Los  Angeles  Terminal  R. 
Co.  108  Cal.  38,  41  Pac.  330. 

'  A  patent  to  land  on  both  sides  of  a 
navigable  river  above  tide  water,  mak- 
ing no  reservation  or  restriction  as  to 
the  ownership  of  the  bed  of  the  stream. 
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vision  of  a  fractional  quarter  section  described  as  lying  north  of  a 
certain  creek  takes  all  the  land  in  such  subdivision  to  the  creek/ 
Where  a  patent  issues  for  a  fractional  lot,  appearing  by  the  plat  of  the 
United  States  survey  to  be  bounded  on  one  side  by  a  meandered  lake, 
the  patent  is  not  void  so  far  as  it  purports  to  convey  the  land  under 
the  water,  though  it  was  error  in  the  survey  to  treat  the  tract  covered 
by  water  as  lake  to  be  meandered^  instead  of  land  to  be  surveyed. 
Conceding  the  patent  to  that  extent  to  be  voidable,  it  can  be  avoided 
only  by  the  United  States  in  a  suit  to  which  the  patentee  is  a  party. 
The  land  passes  and  a  private  individual  cannot  complain.' 

423.  Conttmotion  and  location  of  grants. — If  the  one  attempting  to 
make  the  grant  has  authority  to  make  it,  he  must  follow  the  statutory 
directions,  if  any,  as  to  the  manner  in  which  the  lines  shall  be  run.^ 
And  the  validity  of  the  grant  will  be  determined  by  the  common  law 

but  on  the  other  hand  calling  for  a  given  ^iMmprey  t.  Mead,  64  Minn.  290,  55 
number  of  acres  which  necessitates  that   N.  W.  1132. 

the  bed  of  the  stream  should  be  included  *  Under  the  New  York  acts  limiting 
to  make  that  quantity,  passes  to  the  the  right  to  grants  of  land  under  water 
grantee  title  to  the  whole  of  the  bed  of  to  the  riparian  owner,  the  lines  must 
the  stream  to  the  extent  of  the  length  of  run  perpendicularly  to  the  general  course* 
his  lands  upon  it.  Washington  loe  Co,  of  the  shore.  People  v.  Hchermerhom, 
T.  Shoriall,  101  111.  46,  40  Am.  Rep.  196;  19  Barb.  540;  United  States  v.  Rugglee, 
Hunt  y.  Roxttley,  87  111.  491.  5  Blatchf.  35,  Fed.  Cas.  No.  16,204. 

lAnd  described  in  a  patent  as  the  As  the  object  of  the  grant  of  the  re- 
northwest  fracticm  of  tae  southwest  public  of  Texas  of  December  19,  1836, 
fractional  quarter  will  embrace  all  the  granting  one  league  and  one  labor  of 
land  in  the  quarter  lying  between  a  nay-  laud  on  the  east  end  of  Galveston  island,, 
igable  lake  and  a  river,  without  resard  was  to  include  the  flats  so  that  a  city 
to  an  outlet  connecting  the  lake  and  the  could  be  built  on  the  island,  with  streetn 
river  and  dividing  such  tract  into  two  and  lots  running  up  to,  and  bordering 
nearly  equal  parts,  where  the  original  on,  the  channel  of  the  bay,  it  was  held 
survey  as  shown  by  the  plat  and  field  that  the  call  in  the  title,  to  run  from 
notes  embraced  all  such  land  in  one  en-  the  beginning  corner  as  therein  de- 
tire  tract,  and  the  number  of  acres  scribed  '^due  north  150  varas  to  a  stake ; 
marked  on  the  plat  included  the  land  thence  easterly  to  the  harbor  in  the  bay 
on  each  side  of  the  outlet  and  corres-  of  Galveston  and  with  the  general 
ponded  with  the  precise  quantity  en-  course  of  the  island,  at  the  distance  of 
tered  by  the  grantee,  whose  entry  num-  at  least  150  varas  from  the  shore,  to  a 
ber  was  marked  but  once  on  the  tract  stake  150  varas  from  the  extreme  east- 
and  that  across  the  outlet,  althouffh  em  point  of  the  island,"  should  be  con- 
technically  the  northwest  fraction  would  strued  so  that  the  line  shall  run  from 
only  include  that  portion  lying  north  of  the  beginning  point  easterly,  keeping  at 
the  outlet,  and  the  part  lying  south  least  150  varas  from  the  shore,  to  the 
would  be  the  southwest  fraction.  Hunt  channel,  and  not  in  a  direct  line  to  the 
y.  Rowley^  87  III.  491.  nearest  part  of  it;  and  then  along  the- 

Where,  in  a  patent,  the  lines  cross  an  channel,  as  long  as  its  direction  corre- 
inJand  lake  without  taking  any  notice  of  spends  with  the  general  course  of  the  is- 
it,  the  portion  of  the  IsSce  within  the  land;  and  when  it  does  not,  then  at 
lines  will  pass  to  the  grantee.  Ledyard  least  150  varas  from  the  shore,  to  be- 
y.  Ten  Eyck,  36  Barb.  102.  continued  with  the  course  of  the  island. 

*Btein  v.  Ashhy,  24  Ala.  521,  30  AU.    Qalvestim  y.  Jfenard,  23  Tex.  349,  398. 
863. 
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in  the  absence  of  a  statutory  or  constitutional  nile  changing  such  law.* 
The  strict  rule  of  construction  of  grants  by  the  sovereign  should  not 
be  applied  to  grants  of  land  made  for  a  valuable  and  ade- 
quate consideration  paid  by  the  grantee.*  A  conveyance  by 
the  state  of  riparian  rights  vests  all  rights  which  the  grantee 
•could  acquire  against  any  grantor.*  A  patent  for  land  cov- 
ered with  water,  by  the  description  of  a  certain  inland  com- 
monly known  as  Green  Flats,  is  sufficient  to  pass  the  land,  al- 
though it  is  not  in  fact  an  island,  but  flats  covered  with  water.'  The 
grantee  under  a  confirmatory  Spanish  grant  of  land  covered  by  a 
former  English  grant,  and  conveying,  in  addition,  soil  "from  the  river 
to  the  limits''  of  the  former  grant,  necessarily  takes  all  l^e  land  from 
a  high-water  mark  to  the  channel  of  the  river,  together  with  any  grad- 
ual increase  of  soil  by  the  receding  of  the  river,  where  the  limit  of 
the  former  grant  was  high-water  mark,  and  additional  soil  so  con- 
veyed had  previously  been,  and  was  at  the  time  of  the  grant,  partly 
below  low-water  mark;  and  in  order  to  embrace  all  such  land  the 
boundary  lines  of  the  original  tract  must  run  without  variation  of 
•course  from  high-water  mark  to  the  margin  of  the  channel.*  A  mean- 
der line  as  shown  on  a  plat  controls  the  field  notes  of  the  surveyor." 
But  it  does  not  conclusively  show  the  character  of  land  adjoining  it — 
whether  it  is  river,  lake,  marsh,  or  unsurveyed  land.®  The  purchaser 
of  land  according  to  a  plat  showing  it  to  be  bounded  by  a  lake  cannot 

*Canal  Appraisers  v.  People^  17  Wend,  permitted  to  show  that  the  river  is  in  a 

571,  Lockw.  Rev.  Cas.  61.  place  diflferent  from  that  which  the  field- 

^Langdon  v.  New  York,  93  N.  Y.  129.  hooks   designate,   and   the   river   consti- 

*8mith  V.  Rochester,  92  N.  Y.  463,  44  tutes  the  boundary  of  one  side  of  the 

Am.  Rep.  393.  lot.     Hchurmeier  v.  St,  Paul  d  P.  R,  Co, 

"Brink  v.  Richtmyer,  14  Johns.  255.  10  Minn.  82,  88  Am.  Dec.  59,  Gil.  59. 

•Hagan  v.   Camphell,  8  Port.    (Ala.)  "Carr  v.  Moore  (Iowa)  93  N.  W.  52; 

D,  33  Am.  Dec.  267;  Hallett  v.  Doe  ex  Niles  v.   Cedar  Point   Club,   175   U.  S. 

^em.  Hunt,  7  Ala.  882;  Mobile  v.  Eman-  300,  44  L.  ed.  171,  20  Sup.  Ct.  Rep.  124; 

uel,  0  Port.  (Ala.)  403.  Western   Invest.   Co.   v.    Farmers*   Nat. 

^Hanson  v.  Rice    (Minn.)    92   N.  W.  Bank,  35  Or.  298,  57  Pac.  912;  French- 

982.  Glenn  Live  Stock  Co,  v.  Springer,  35  Or. 

But  when  the  statute  under  which  312,  58  Pac.  102. 
land  is  surveyed  requires  that  the  lines  Whether  a  lake  ever  existed  in  front 
rim  to  a  river,  and  the  entries  in  the  of,  or  bordering  on,  land  patented  to  the 
field-books  show  that  one  boundary  of  a  state  of  Oregon  under  the  swamp-land 
tract  runs  until  it  intersects  the  left  grant,  the  recession  of  whose  waters 
bank  of  the  river,  at  which  point  a  me-  would  leave  the  bed  of  the  lake  thus  laid 
ander  corner  post  is  set,  and  that  an-  bare  to  accrue  to  the  owner  of  such 
■other  boundary  line  runs  until  it  also  land,  is  a  question  of  fact  which  is  not 
intersects  the  river,  which  point  is  also  concluded  by  a  mere  call  in  the  official 
marked,  and  then  the  meander  line  com-  survey,  pla^,  and  maps  for  a  meander 
mences  at  one  post  and  runs  thence  up  line  along  the  side  of  a  lake  as  a  bound- 
stream  (the  courses  and  distances  being  ary  of  such  land.  French-Olenn  Live 
given)  until  the  other  post  is  reached.  Stock  Co.  v.  Springer,  185  U.  S.  47,  46 
— neither  party  in  a  suit  in  which  the  L.  ed.  800,  22  Sup.  Ct  Rep.  563. 
grant  is  called,  in   question   should  be 
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be  deprived  of  his  littoral  rights  when  the  government  discovers  its 
mistake  in  granting  those  rights  which  it  intended  to  reserve.^  Where, 
owing  to  meandered  takes,  but  one  quarter  comer  post  was  established 
iipon  the  ground  on  the  boundary  lines  of  a  certain  section,  which 
post  was  in  the  south  line  thereof,  the  division  line  between  the  south- 
east and  southwest  quarters  of  said  section  must  be  ascertained  by 
running  a  line  due  north  from  the  quarter  post  to  the  meandered  lake 
upon  the  north  side  of  the  section.^^  If  one  branch  of  a  small  river 
has  by  consent  retained  the  name  of  the  main  river  in  exclusion  of  the 
others,  that  branch  must  be  considered,  in  the  absence  of  other  cir- 
cumstances, as  the  boundary  intended  in  a  deed  calling  for  the  stream 
by  its  name.'  ^  Swamp  and  boggy  land  is  to  be  treated  as  land,  and  not 
as  water,  for  the  purpose  of  determining  the  rights  of  proprietors 
bordering  on  it^'  A  call  in  a  deed  of  land  for  one  boundary  line  to 
run  "with  the  meanders  of  a  river  binding  thereon"  will  vest  in  the 
grantee  title  to  the  thread  of  the  stream,  including  an  island  lying 
between  such  line  and  his  shore.  ^'  In  a  grant  of  land  under  water 
the  term  "sound,"  named  as  a  boundary,  means  the  body  of  water 
known  by  such  name,  and  does  not  include  water  opening  into  or  con- 
nected with  it** 

424.  Boundaries  on  lakes. — The  same  rules  apply  with  reference  to 
the  boundaries  on  the  Great  Lakes  as  are  applied  to  boundaries  on  the 
t?ea,*  As  said  in  Seaman  v.  Smithy^  these  great  bodies  of  water,  hav- 
ing no  currents  like  rivers  and  other  running  streams,  cannot  present 
the  same  reasons  why  the  boundary  should  be  extended  beyond  the 
water's  edge,  where  it  is  ordinarily  found,  that  apply  to  running 
bodies  of  water.  Where  such  streams  are  called  for  as  a  boundary, 
the  thread  of  the  current  is  to  be  held  the  line,  from  each  side.  And 
such  a  rule,  for  want  of  a  current,  could  not  be  adopted  in  case 
of  the  lakes.    It  would  not  be  sanctioned  either  by  analogy  to  the  rule, 

•Kincan  v.  Murphy,  48  G.  G.  A.  399,        In  tieaman  v.  Smithy  24  111.  521,  the 

100  Fed.  354.  line  of  land  bounded  on  Lake  Michigan 

^Beardslcy  v.  Crane,  52  Minn.  537,  54  is  held  to  be  that  at  which  the  water 

K.  W.  740.  usually  stands  when  undisturbed. 

"^Reynolds  v.  M' Arthur,  2  Pet.  417,  7        A  grant  "to  the  lake"  or  "to  the  bank 

L.  ed.  470.  of  the  lake"  will  convey  title  only  to 

myites  V.  Cedar  Point  Cluh,  175  U.  S.  high-water  mark.     The  judge  says:     "1 

300,  44  L.  ed.  171,  20  Sup.  Gt  Rep.  124.  think  that  in  grants  of  land  having  a 

^Aaher  Lumber  Co,  v.  Lunsford,   17  river  or  lake  boundary,  the  grant  ex- 

Ky.  I/.  Rep.  245,  30  S.  W.  968.    Contra,  tends  to  the  water,  and  there  is  no  place 

Jackson  ex  dem.   Teed  y.   Halstead,  5  between  the  land  conceded  and  the  wa- 

Gow.  216.  ter  on  which  to  place  a  highway.    Park' 

**Loumde8  v.  Huntington,  153  U.  S.  1,  er  v.  Elliott,  1  U.  G.  G.  P.  470. 
38  L.  ed.  615;  14  Sup.  Gt.  Rep.  758.  '24  111.  521. 

^People  e»  rel.  Moloney  v.  Kirk,  162 
in.  138,  53  Am.  St  Rep.  277,  45  N.  E. 
830;  Nash  y.  Newton,  30  N.  B.  610. 
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or  by  reason.  And  if  the  outer  edge  of  the  water  is  passed  owing  to 
the  approximation  of  these  bodies  to  a  circular  shape,  it  would  be 
found  exceedingly  difiScult,  if  not  impossible,  to  ascertain  where  the 
boundary  should  be  fixed  or  the  shape  it  should  assume.  But  in  case 
of  boundaries  on  small  lakes  and  ponds,  the  boundary  will  go  to  the 
center  the  same  as  in  case  of  non-navigable  streams.  Whether  land 
described  in  a  grant  from  the  government  is  located  in  a  navigable 
lake,  and  hence  not  subject  to  entry  and  sale,  is  a  matter  of  which 
the  courts  will  not  take  judicial  notice  unless  it  is  established  by  the 
record.^ 

42S.  County  and  district  boundaries. —  In  the  absence  of  constitu- 
tional limitations  the  question  of  boundaries  of  counties  and  local  dis 
tricts  situated  on  the  shores  of  a  body  of  water  is  exclusively  within 
the  jurisdiction  of  the  legislature.  It  may  fix  the  boundary  between 
the  two  counties  in  the  center  of  the  stream,  or  it  may  give  the  county 
on  one  side  an  exclusive  jurisdiction  so  far  as  the  opposite  shore.*  In 
the  absence  of  any  statutory  provision  the  presumption  will  be  that  the 
cx)imty  boundaries  follow  the  rules  with  respect  to  boundaries  between 
private  individuals  on  a  nontidal  river, — that  the  county  or  parish  oit 
e^ich  side  of  the  stream  extends  to  the  thread.^  The  terms  of  the 
statute  creating  the  county  may  be  such  as  to  exclude  the  water  from 
its  jurisdiction.*  If  the  boundary  is  fixed  at  high-water  mark,  the 
district  has  no  authority  to  tax  the  half  of  a  bridge  adjoining  its  terri- 
tory.*   For  the  purpose  of  charging  a  county  with  its  share  of  the  cost 

'Wilcox  v.  Jackson,  109  111.  261.  which,  therefore,  has  sole  jurisdiction  to 

*Thc  county  of  New  York  extends  to  establish  a  ferry  over  it.    Robinson  v. 

low-water    mark    on    the    Long    Island  Lamb,  131  N.  C.  229,  42  S.  E.  701. 

shore  and  to  the  bulkhead  line  of  the  city  A  county  boundary  running  to«  and' 

of    Brooklyn.    KeUey    v.    Murray,    49  thence  up,  a  navigable  river  runs  by  the- 

Barb.  241.  bank,   as  the   common-law   principle  of 

The  county  of  Niagara  extends  wcs-  usque  ad  filum  aqucp  is  not  applicable- 
terly  to  the  middle  of  the  Niagara  riv-  to  navigable  waters  in  Pennsylvania,  t be- 
er. "  People  V.  Babcocky  11  Wend.  586.  title  to  which  is  in  the  state,    Johns  v. 

From  the  fact  that  the  boundaries  of  Davidson,  16  Pa.  512. 
the  counties  bordering  upon  Long  Island  A  county  boundary  designated  as  run> 
sound  were  not  extended  over  the  waters  ning  by  the  main  stream  of  a  river,  so 
of  the  sound,  it  would  seem  that  the  as  to  include  the  whole  of  every  island' 
state  of  New  York  does  not  claim  any  any  part  whereof  is  nearer  to  the  north- 
jurisdiction  over  such  water.  Mahler  v.  east  shore  than  to  the  opposite  shore,  in- 
yoricich  d  A\  Y.  Transp.  Co.  45  Barb,  tends  that  the  middle  of  the  main* 
226.  stream  shall  be  followed  with  sufficient 

^McCannon  v.  Sinclair,  2  El.  &,  EI.  53,  variation  so  as  not  to  divide  an  island 

28  L.  J.  M.  C.  N.  S.  247,  5  Jur.  N.  S.  therein,  but  to  leave  it  on  that  side  of 

1302,  7   Week.  Rep.  543;   Rex  v.  ban-  the  shore  to  which  it  is  nearer,  and  does 

dulphj  1  Moody  &  R.  393.  not  justify  the  taking  of  the  line  out  of 

•  Where  the  boundaries   of  a  county  the  main  stream.    Re  Sjner,  20  N.  Y.  S. 

are  described  as  including  "all  that  part  R.  389,  3  N.  Y.  Supp.  438. 

of    Pasquotank    county    lying    on   the  ^Chicago,  B.  d  Q.  R.  Co.  v.  Cass  Coun-^ 

northeast  side  of  said  river,"  all  of  the  iy,  51  Neb.  369,  70  N.  W.  955. 
river  is  included  in  the  opposite  county. 
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of  a  bridge  upon  its  boundary,  it  is  immaterial  whether  its  title  goes 
to  tlie  baiik  or  to  the  thread  of  the  stream.'  That  branch  of  the  stream 
which  is  known  as  the  main  branch  will  be  the  boundary  when  the 
stream  is  named  as  such.^  When  the  county  is  given  title  to  the  va- 
<cant  lands  within  its  borders,  it  cannot  claim  lands  beyond  the  center 
-of  the  stream,  where  its  boundary  goes  only  to  the  thread  J  The  legis- 
lature cannot^  without  the  consent  of  the  electors,  establish  a  dis- 
puted line  between  two  counties,  where  the  Constitution  prohibits  the 
division  of  a  county  without  their  consent®  Where  the  language 
fixing  the  boundary  is  ambiguous,  that  line  will  be  chosen  which  is 
most  conformable  to  the  legislative  intent.®  If  the  boundary  river 
^adually  and  imperceptibly  changes  its  course,  the  boundary  will 
-change  with  it.*® 

426.  Boundaries  of  municipal  corporation. — As  in  the  case  of  coun- 
ties, so  the  extent  of  boundaries  of  a  municipal  corporation  may  be 
fixed  by  the  legislature  at  any  point  where  it  pleases.  It  may  give  a 
municipal  corporation  jurisdiction  over  the  whole  of  the  stream  flow- 

^Keiser  v.  Union  County,  156  Pa.  315,  the  time  of  the  passage  of  the  act  of  leg- 

'26  Atl.  106G,  Affirming  8.  0.  12  Pa.  Go.  islature  establishing  such  counties  and 

Ct.  17.  fixing  the  boundaries  thereof.    Rock  Is- 

*  Where  a  certain  branch  of  a  river  land  County  y.  iSfa^e,  88  III.  582. 
has  always  been  regarded  as  the  princi-       Although  a  literal  construction  of  an 

pal  channel  of  a  stream,  and  therefore  act  of  legislature  changing  the  county 

the  boundary  between  two  counties,  leg-  line  of  a  county  will  make  a  river,  with 

islation   in   reference  to  the  establish-  its  meanders,  the  boundary  line  along 

ment  of  ferries  upon  the  boundary  can-  the  whole  distance  of  one  side,  such  act 

not  be  applied  to  a  cut-off  which  is  much  will  be  construed  as  making  the  river  a 

narrower  than  the  other  channel,  on  the  boundary  line  of  only  so  much  of  that 

irround    tliat   the   cut-off   is   the   main  side    as    abuts    upon    another    county, 

channel,  without  an  act  of  legislature  where  the  title  to  the  act  indicates  that 

•clearly     so     indicating.      Rohinaon    y.  it  was  the  intention  to  change  only  the 

Lamh,  131  N.  C.  229,  42  S.  E.  701.  county  line  between  those  counties,  and 

^Hari  v.  Rogers,  9  B.  Mon.  418.  the  act  expressly  grants  to  each  all  the 

^Rock  Island  County  v.  Sage,  88  111.  land  formerly  belonging  to  the  other  on 

582.  their  respective  sides  of  the  river;  and 

'  In    locating   the   boundary   line   be-  the  effect  of  changing  the  boundary  line 

tween  two  counties,  described  as  being  for  the  entire  distance  would  be  to  take 

a  certain  slough  connecting  two  rivers,  away  a  portion  of  land  belonging  to  a 

where,  owing  to  a  divide  or  strip  of  high  third  county,  also  abutting  on  that  line, 

land  about  midway  between  the  two  riv-  and  adding  to  the  seccmd  county  a  tract 

crs,    there   appear   to  be  two   distinct  of  land  lying  between  the  river  and  the 

sloughs,  one  from  each  river  to  the  di-  third  county,  entirely  detached  from  the 

vide,  with  no  well-defined  connection  be-  second  county  and  upwards  of  3  miles 

tween  them;  and  there  is  also  doubt  as  therefrom,   and  which   should  properly 

to  which   of  two  forks  thereof  is  the  form  a  part  of  the  third  county.    Perry 

main  channel^ — ^the  line  across  the  di-  County  v.  Jefferson  County,  94  III.  214. 
ride  will  be  a  direct  line  between  the       '"^So,  made  land  or  accretions  lying 

nearest    points    known    to    be    in  the  north  of  the  river  are  in  the  northern 

thread  on  each  side,  unless  there  is  a  pal-  county,  although  the  land  on  which  they 

pable  difference  in  levels,  in  which  case  formed  originally  lay  south  of  the  cen- 

the  lowest  ground  must  be  sought:  and  ter  of  the  channel.     MoBaine  v.  John- 

that  branch  will  be  followed  which  ap-  son,  155  Mo.  191,  56  8.  W.  1081. 
pears  to  have  been  the  main  channel  at 
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ing  along  its  boundaries,  or  over  a  portion  of  it;  or  it  may  fix  the- 
limits  of  its  jurisdiction  at  high-water  mark.  This  is  well  illustratedl 
in  tlie  case  of  individual  municipalities,  whose  jurisdiction  has  been. 
held  to  extend  all  the  way  from  high-water  mark  on  its  own  side  of  the- 
stream  to  high-water  mark  on  the  opposite  side.^     And  the  power  to- 


*  In  LouisviUe  Bridge  Co,  v.  Louisville, 
81  Ky,  180,  the  corporate  limits  of  the 
city  of  Louisville  are  held  to  extend  to 
the  state  boundary  at  low-water  mark 
on  the  opposite  shore  of  the  Ohio  river. 

And  the  same  is  true  of  the  city  of 
Henderson.  Henderson  Bridge  Co.  v. 
Henderson,  90  Ky.  498,  14  S.  W.  493. 

The  city  and  county  of  New  York  un- 
der the  statutes  includes  the  whole  of 
the  rivers  and  harbor  to  actual  low-wa- 
ter mark  on  the  opposite  shores,  and 
therefore  a  floating  vessel  made  fast  to 
the  end  of  a  wharf  or  dock  on  the  East 
river  on  the  Brooklyn  or  Long  Island 
shore  is  within  the  city  of  New  York  so 
as  to  be  outside  the  jurisdiction  of  a  li- 
censed measurer  of  grain  for  the  village 
of  Brooklyn.  Stryker  v.  New  York,  19 
Johns.  179. 

A  floating  elevator  lying  inside  the 
piers  on  the  Brook]}^!  side  of  the  East 
river  below  the  low-water  mark  is  not  in 
Brooklyn  so  as  to  charge  that  city  with 
liability  for  its  destruction  by  a  mob. 
Orr  V.  Brooklyn,  36  N.  Y.  665. 

But  the  jurisdiction  of  Brooklyn  fol- 
lows the  shore  as  it  advances  by  natural 
or  artificial  means.  Udall  v.  Brooklyn, 
19  Johns.  176;  Luke  v.  Brooklyn,  43 
Barb.  64;  Re  Brooklyn,  73  N.  Y.  179. 

Whatever  rights  of  property  the  cor- 
poration of  New  York  may  have  in  the 
made  land  on  the  Long  Island  shore  of 
the  river,  such  territory  is,  for  all  pur- 
poses of  police  regulation  at  least,  with- 
in the  city  of  Brooklyn.  Re  Furman 
Street,  17  Wend.  649. 

So,  a  pier  oa  piles,  although  below  the 
original  line  of  low-water  mark  on  the 
Brooklyn  side  of  the  East  river,  is  in 
Brooklyn,  and  the  city  may  be  held  lia- 
ble for  its  destruction  by  a  mob.  Atlan- 
tic Dock  Co.  V.  Brooklyn,  3  Keyes,  445, 
1  Abb.  App.  Dec.  24. 

In  Tcbo  V.  Brooklyn,  134  N.  Y.  341, 
31  N.  E.  984,  it  was  said  that,  the  bound- 
ariet)  of  Brooklyn  having  been  changed, 
it  is  claimed  that  they  extend  now  be- 
low low- water  mark;  but  this  question 
was  not  decided.  AflSrming  32  N.  Y.  S. 
R.  726,  10  N.  Y.  Supp.  749.  where  it  was 
held  that  the  land  was  within  the  city 
limits. 

Albany  extends  to  the  middle  of  the 


Hudson  river.    Hart  v.  Albany,  9  Wend. 
602,  24  Am.  Dec  166. 

The  description  in  the  charter  of  the- 
village  of  Edgewater  of  its  boundary 
"along  the  lower  and  upper  Bay  of  New 
York"  is  not  intended  to  give  an  abso- 
lute and  hxfid  boundary  to  the  shore  as-- 
it  then  existed,  but  to  give  a  boundary 
which  will  shift  with  the  change  of  the 
shore  by  natural  causes,  or  by  the  erec- 
tion of  artificial  structures  for  the  pur- 
pose of  commerce.  Bechtel  v.  Edgewoh 
ter,  45  Hun,  240. 

Brooklyn,  Illinois,  extends  to  the  cen- 
ter of  the  Mississippi  river.  Brooklyn- 
V.  Smith,  104  111.  429,  44  Am.  Rep.  90. 

East  St.  Louis  extends  to  the  state- 
line  of  Illinois  in  the  middle  of  the  Mis> 
sissippi  river.  Buttenuth  v.  St.  Louis- 
Bridge  Co.  123  HI.  535,  17  N.  E.  439; 
St.  Louis  Bridge  Co.  v.  People,  126  111.. 
226,  17  N.  E.  468;  St.  Louis  Bridge  Co^ 
V.  East  St.  Louis,  121  111.  238,  12  N.  E. 
723. 

So,  the  eastern  boundary  of  the  city 
of  St.  Louis,  is,  like  the  eastern  bound- 
ary of  the  state,  the  middle  of  the  Mis- 
sissippi river  under  its  charter,  by 
whicm  its  boundary  begins  at  a  mill  on^ 
the  bank  of  the  Mississippi,  then  follow- 
ing several  calls  returns  ''to  the  Missis* 
sippi"  and  ''from  thence  by  the  Missis^ 
sippi  to  the  place  first  mentioned.''^ 
Jones  V.  Sou  lard,  24  How.  41,  16  L.  ed. 
604;  St.  Louis  Puh.  Schools  v.  Risley^ 
10  Wall.  91,  19  L.  ed.  850. 

The  state  of  California  by  the  act  of 
March  26,  1851,  conveyed  to  the  city  of* 
San  Francisco  the  beach  and  water  lot 
property  in  the  bay  of  San  Francisco. 
Pai/ne  v.  English,  79  Cal.  540,  21  Pac. 
962. 

The  eastern  boundary  of  the  tract  or 
land  confirmed  to  the  city  of  San  Fran- 
cisco is  the  bay  of  San  Francisco  on  the- 
line  of  ordinary  high-water  mark  as  it 
existed    in    1846.     Tripp  v.   Spring,    5- 
Sawy.  200,  Fed.  Cas.  No.  14,180. 

Mission  creek  constitutes  no  part  of 
the  bay  of  San  Francisco.    The  bound- 
ary line  of  the  tract  confirmed  to  the- 
city  crosses  the  mouth  of  all  creeks  run- 
ning into  the  bay.    Ibid. 

The  municipal  jurisdiction  of  the  city^ 
of  San  Diego  extends,  by  the  act  of  re- 
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fix  includes  the  power  to  reduce  the  boundaries  of  a  municipality  so 
as  to  exclude  portions  of  the  soil  under  water  which  had  formerly  been 
within  its  boundaries.*  In  the  absence  of  specific  directions  as  to  the 
point  to  which  the  boundary  of  a  municipality  will  extend,  the  same 
rules  of  construction  will  be  applied  as  in  case  of  grants  to  private 
individuals.^  However,  unless  the  title  to  the  soil  is  included  in  the 
grant  of  corporate  authority,  the  mere  establishment  of  the  municipal 
boundaries  so  as  to  include  a  portion  of  the  body  of  water  gives  no- 
title  to  the  soil  under  the  water  as  against  the  state  or  private  owners.^ 
A  grant  by  the  Crown  to  several  freeholders  and  inhabitants  of  a 
town,  of  land  which  they  bought  from  the  Indians,  confirming  the 
purchase  to  certein  persons  named,  "as  patentees  for  and  in  behalf  of 
themselves  and  their  associates,  the  freeholders  and  inhabitants  of  the 
town,  their  heirs,  successors,  and  assigns,"  conveys  to  the  inhabitants, 
of  the  town,  and  not  to  the  individuals,  so  that  titles  must  be  derived 
from  the  town,  to  be  valid.'  Applying  the  rules  applicable  in  case 
of    private    grants,    which,    as    has    already    been    indicated,    are 


incorporation  of  1876,  over  the  waters 
of  the  bay  and  into  the  ocean  to  the  ex- 
tent of  one  marine  league  from  the 
shore.  San  Diego  v.  Orami88,  77  Cal. 
Wl,  19  Pac.  876;  Fi»her  v.  San  Diego 
Police  Oi.  86  Cal.  168,  24  Pac  1000. 

The  limits  of  the  city  of  New  Orleans 
extend  to  the  Mississippi  riyer,  and  do 
not  include  the  river.  The  city  termi- 
nates at  the  outer  edge  of  the  levee, 
which  is  by  law  the  bank  of  the  river. 
Munioipality  }fo.  ft  v.  Municipality  2fo, 
1,  17  La.  57.3. 

Meadows,  pastures,  and  marshes  be- 
low high- water  mark  did  not  pass  as  ap- 
pnrtenant  to  the  grant  by  Governor  Nich- 
ols of  October  11,  1667,  to  the  village  of 
New  Harlem,  of  lands  bounded  on  one 
side  by  the  Harlem  river,  together  with 
all  the  soils,  creeks,  quarries,  woods, 
meadows,  pastures,  marshes,  waters, 
and  other  profits,  conunodities,  emolu- 
ments, and  hereditaments  belonging  to 
the  lands  "within  the  said  bounds  and 
limits  set  forth."  Sage  v.  New  York, 
154  N.  Y.  61,  38  L.  R.  A.  606,  61  Am. 
St.  P.cp.  592,  47  N.  E.  1096;  Jarvis  v. 
Lynch,  157  N.  Y.  445,  52  N.  E.  657. 

Land  below  the  high- water  line  of  a 
oreek  flowing  into  the  Harlem  river  and 
covered  by  tide  water  was  within  the 
terms  of  the  grant  to  the  freeholders  of 
Harlem  of  land  bounded  on  one  side  by 
the  Harlem  river,  including  creeks,  wa- 
ters, etc.,  thereunto  belonging.  Breen 
T.  Locke,  46  Hun,  291. 


The  center  of  the  Congaree  river  is 
the  boundary  of  the  city  of  Columbia. 
State  ex  rel,  Columbia  Bridge  Co.  y- 
Columhia,  27  S.  C.  137,  3  S.  E.  65. 

■  It  is  considered  in  People  v.  Oakland 
Watf^  Fiofit  Co,  118  Cal.  234,  50  Pac 
305,  that  the  construction  of  the  bound- 
ary of  a  municipality  by  subsequent 
legislation,  so  as  to  exclude  from  ita 
limits  submerged  lands  granted  it  by  its 
creative  act  to  facilitate  the  construc- 
tion of  wharves,  docks,  and  piers  for  the- 
improvement  of  its  commercial  facilities, 
amounts  to  a  renunciation  on  the  part 
of  the  municipality  and  resumption  by 
the  state  of  the  control  of  so  much  of 
the  grant  as  may  have  been  covered  by 
such  excluded  ^rtion  of  the  municipal- 
ity. 

*Ft.  Smith  d  V.  B.  Bridge  Co.  v.  Haw- 
kins, 54  Ark.  509,  12  L.  R.  A.  487,  16  S. 
W.  565. 

A  street  bounded  on  a  navigable^ 
stream  above  tide  water  will  extend  to 
the  center  of  the  stream  unless  the  con- 
trary intention  is  clearly  shown.  Brook- 
lyn V.  Smith,  104  HI.  429,  44  Am.  Rep. 
90. 

*Bliss  V.  Ward,  198  HI.  104,  64  N.  E. 
706;  Kean  v.  Stetson,  5  Pick.  492;  Russ^ 
V.  Boston,  167  Mass.  60,  31  N.  E.  708;. 
Palmer  v.  Hicks,  6  Johns.  133. 

*  Atkinson  v.  Bowman,  42  Hun,  404. 


Digitized  by  VjOOQIC 


1486  RIGHTS  BETWEEN  PUBLIC  AND  INDIVIDUAL.  [§  426 

the  ones  applicable  in  case  of  bounding  a  municipal  cor- 
poration generally  upon  a  water  course,  to  cases  in  which 
the  extent  of  such  boundaries  has  been  brought  in  question,  a 
boundary  on  a  meander  line  will  not  limit  the  municipality  to 
that  line,  but  its  jurisdiction  will  extend  to  the  water.®  And, 
if  the  water  is  of  such  a  character  that  under  the  law  of  the  state  a 
grant  to  a  private  individual  would  carry  title  to  the  center,  the 
boundary  of  the  municipality,  which  is  stated  to  be  the  water,  wiU 
go  to  the  thread  of  the  stream.'^  It  has  been  held  that  the  ^^center  of 
the  river,"  as  forming  the  boundary  line  between  two  towns  situated 
on  opposite  banks  of  it,  has  reference  to  the  center  of  a  surface  meas- 
urement of  it  from  bank  to  bank,  and  not  to  a  line  dividing  the  water 
running  in  the  stream  into  equal  quantities.®  But  analogy  to  the 
rule  of  division  between  independent  governments  requires  a  holding 
that  the  line  shall  be  fixed  at  the  middle  of  the  navigable  channel. 
This  rule  is  more  equitable,  and  better  serves  the  interests  of  the 
municipality,  because  it  gives  each  an  interest  in  the  navigabld  chan- 
nel, so  that  tlie  other  cannot  interfere  with  its  use.*  In  one  case  it  was 
held  that  a  boundary  will  run  by  the  thread  of  a  stream,  under  an 
act  incorporating  so  much  of  a  town  as  lies  southwest  of  the  outlet  of 
a  pond  into  a  new  town,  etc.,  as  there  is  no  reason  for  adopting  u 
•different  rule  than  prevails  in  the  construction  of  deeds  and  grants.'*^ 

•  The  margin  of  the  river,  and  not  the  Canterbury,  28  N.  H.   195 ;   Perkins  v. 

meander  line  run  by  the  surveyor,  con-  Oxford,  66  Me.  645;  Hall  v.  Benton,  69 

trols  in  a  government  plat  of  a   frac-  Me.  346. 

tional  township    bounded    by    a    river.  When  the  grant  of  a  town  makes  its 

Hendricks  v.  Feather  River  Canal  Co.  boundaries  run  to,  and  then    upon,    a 

138  Cal.  423^  71  Pac.  406.  river,  the  grant  will  be  construed  as  ex- 

But  a  mimicipal  corporation  is  bound-  tending  to  the  thread  of  the  river ;  but 
«d  by  the  meandered  line  of  the  govern-  when  such  boundaries  extend  to,  and 
ment  subdivision  of  the  included  land,  run  upon,  any  large  body  of  standing 
and  not  by  the  low-water  line  or  thread  water,  whether  called  river  or  lake,  in 
of  a  public  stream,  when  located  accord-  the  absence  of  anything  to  show  a  con- 
ing to  that  subdivision,  the  government  trary  intention  the  boundaries  of  the 
survey  of  which  followed  the  meander-  town  will  go  only  to  the  water's  edge, 
ings  of  the  shore.  Sioux  City  Bridge  State  v.  Gilmanton,  9  N.  H.  461. 
Co,  v.  Dakota  County,  61  Neb.  76,  84  N.  Where  the  boundary  of  a  town  is  fixed 
W.  607.  **by  a  river"  to  a  wall,  the  course  will 

^Cold  Spring  Iron  Works  v.  Tolland,  be  through  the  center  of  the  stream  un- 

"9  Cush.  402 ;  Re  IpswioH,  13  Pick.  431 ;  til  the  point  opposite  the  wall  is  reached, 

Marseilles  v.  Kiner,  34  111.  App.  355 ;  although  the  wall  endft  a  few  rods  from 

Marseilles  v.  Uotcland,  23  111.  App.  101,  the   river   bank;    and   it   will   not   run 

Affirmed  in  124  111.  647,  16  N.  E.  883;  diagonally  from  the  end  of  the  wall  to 

Re  iVDonough,  30  U.  G.  Q.  B.  288 ;  Reg.  the  other  comer   located  in   the  river. 

V.  Carleion,  1  Ont.  Rep.  277;   G^ranger  Re  Ipswich,  13  Pick.  431. 

T.  Avery,  64  Me.  292;  Albany  R.  Bridge  ^Bosoawen  v.   Canterbury,  23    N.  H. 

Co.  V.  PeopU,  197  111.  199,  64  N.  E.  350;  189. 

People  eof  rel.  Highvay  Comrs.  v.  Madi-  *Roice  v.  Smith,  51  Conn.  266,  50  Am. 

son  County,  125  111.  9,  17  N.  E.   147;  Rep.  16. 

State  ex  rel.  Pankonin  v.  Cass  County,  ^Perkins  ▼.  Oxford,  M  Me.  545. 
^  Neb.  244,  78  N.  W.  494;    State  ▼. 
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This  is  somewhat  contrary  to  the  rule  which  makes  the  boundary  be- 
gin at  the  river  when  the  bank  is  made  the  beginning  monument  and 
the  grant  runs  away  from  the  river  for  quantity.  If  the  boundary  is 
made  a  particular  line,  which  does  not  coincide  with  the  water,  the 
municipality  will  have  no  jurisdiction  over  any  portion  of  the  water 
except  what  may  be  included  within  the  line.**  If,  under  the  rule  of 
the  state,  private  grants  extend  only  to  high-water  mark,  the  munici- 
pal boundaries  will  extend  only  to  that  point;  and  they  may  be  ex* 
pressly  limited  to  that  point  by  the  statute.*^  And,  in  case  the  sea 
is  made  the  boundary,  the  jurisdiction  of  the  municipality  will  not 
extend  beyond  high-water  mark  unless  it  is  expressly  granted  J  ^ 
Where  the  title  of  the  private  owner  extends  to  low-water  mark,  the 
jurisdiction  of  the  municipality  will  extend  to  the  same  point"  If 
the  boundary  is  described  as  running  to  the  bank,  no  jurisdiction  will 
be  acquired  over  the  water.**  A  call  for  the  opposite  shore  of  a  navi- 
gable creek  or  estuary  as  the  boundary  of  a  town  in  the  act  creating  it, 
which  contains  a  gratuitous  donation  of  lands  to  it,  must  be  strictly 
construed  so  as  to  carry  the  boundary  only  to  low-water  mark  on  that 
f^ide,  and  not  to  high-water  mark, — especially  where  there  are  oom- 

"  Where  the  boundary  of  a  dty  be-  where  grants  under  which  a  city  claims 

^ns  on  a  donation  meander  line,  along  describe  the  land  as  extending  to  the 

the  shore  of  a  bay,  which  does  not  coin-  seashore  and  bounded  by  it,   the  city 

oide  with  either  the  high  or  low  water  may  have  the  right  to  exercise  jurisdic- 

mark,  and  the  last  call    is  along    the  tion  over  the  shore  and  surf  for  police 

flhore  of  the  bay  ''to  the  place  of  begin-  and  sanitary  purposes,  but  it  has    no 

ning/'  the  donation  meander  line,  and  power  to  grant  to  certain  persons  a  right 

not  the  high  and  low  water  marks  of  to  the  exclusive  use  of  any  portion  of 

the  bay,  is  the  boundary,  as  that  is  the  the  shore  and  surf  for  the  purpose  of 

only  line  that  will  close  at  the  place  of  constructing  public  bath  houses.     Any 

l>eginning.     Pacific  Sheet  Metal  Worke  citizen  has  the  right  to  ereot    a   bath 

V.  Roeder,  20  Wash.  183,  66  Pae.  428.  house  in  the  surf  providing  it  is  not 

"F<.  Bmith  A  V,  B.  Bridge  Co.  v.  Haw-  made  a  nuisance,  or  so  constructed  or 

kins,  54  Ark.  600,  12  L.  R.  A.  487,  16  S.  used  as  to  materially  interfere  with  the 

W.  565.  rights  of  the  public  to  the  enjoyment  of 

Under  the  proclamation    fixing    the  the  waters  and  the  shores  of  the  sea. 

western  boundary  of  a  town  in  Fiji  as  Qalveston  City    Surf    Bathing    Co.    v. 

the  seacoast  at  high-water  mark,  and  the  Hemdenheimer,  63  Tex.   559. 

eastern  boundary  at  a  specified  distance  **Gilohriei'f    Appeal,    109    Pa.    600 ; 

therefrom,   the   northern   and   southern  State  v.  Eaeon,  114  N.  C.  787,  26  L.  R. 

boundaries  to  connect  the  eastern,   all  A.  520,  41  Am.  St.  Rep.  811,  19  S.  E.  88; 

lines  of  specified   lengths  with   certain  Thompson  v.  Blacktoell,  5  La.  465;  Neio 

points  on    the    high-water    mark,    the  York  v.  Hart,  16  Hun,  380;  Perrott  r. 

western  boundary  varies  from  time  to  Bryant,  2  Younge  &  C.  Exch.  61,  6  L. 

time  as  the  high- water  mark  shifts,  but  J.  Exch.  N.  S.  26. 

the  eastern  boundary  is  absolutely  fixed.  The  boundary  of  a  ward  of  a  city  ''on 

Smnrt  v.  fifiii?a  Town  Board  [1893]  A.  C.  the  river,"  which  is  a  broad  tidal  river 

301,  68  L.  T.  N.  8.  774.  or  arm  of  the  sea,  will  not  extend  its 

^Bridpeicater    v.    Bootle-cum-Linacre  limits  beyond  low- water  mark.    Trull  v. 

Ttrp.  36  L.  J.  Q.  B.  N.  8.  41,  L.  R.  2  Q.  Wheeler,  19  Pick.  240. 

B.  4,  15  L.  T.  N.  8.  351,  15  Week.  Rep.  *»People   ex  rel.   Highway  Comrs.   v. 

169.  Jtadison  County,  125  111.  9,  17  N.  E.  147. 

In  Texas,  however,  it  was  held  that.  The  channel  of  the  Connecticut  river 
Vol.  II.— Waters,  94. 
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nninities  on  the  opposite  side  thereof  having  a  natural  right  to  the 
common  use  of  such  body  of  water,  to  unrestricted  access  to  its  shores, 
and  to  the  privil^e  of  constructing  wharves,  docks,  piers,  and  other 
aids  to  commerce,  fully  equal  to  that  of  the  inhabitants  of  such 
town.**  The  bounding  of  a  town  on  one  of  the  Great  Lakes  does  not 
extend  its  jurisdiction  over  the  water  of  the  lake.*^  Of  course,  the 
municipality  may  be  given  jurisdiction  over  the  water  adjacent  to  it 
by  express  legislation,*®  The  state  may  grant  to  the  municipal  cor- 
poration, not  only  jurisdiction  over  the  water,  but  the  title  to  the  soil 
under  the  water.  But  a  grant  by  the  state  to  a  municipal  corporation, 
of  land  bounded  by  tide  water  will  not  convey  the  title  below  high- 
water  mark  except  by  the  use  of  words  so  unequivocal  as  to  leave  no 
reasonable  doubt  concerning  the  meaning;  and  the  use  of  the  words 
"waters,  water  course,  ports,  havens,  rivers,  and  fishings"  are  not  suf- 
ficient to  convey  the  soil.**  And  a  grant  of  land  with  certain  bound- 
aries will  include  the  land  under  water  within  such  boundaries.*^ 
But  water  not  expressly  included  within  the  bounds  of  the  grant  will 
not  pass.**  The  Mexican  grant  to  the  pueblo  of  San  Francisco  con- 
ferred no  title,  but  merely  jurisdiction  over  the  water,  and  therefore  it 
did  not,  by  the  confirmation  of  its  grant,  acquire  the  title  to  the  soil 


between  Lyme  and  Saybrook  Is  not  with- 
in the  patented  limits  of  either  town,  the 
former  of  which  is  bounded  by  the 
"channel  of  the  Connecticut  river^'  and 
the  otlier  is  bounded  *'by"  or  "on"  the 
Connecticut  river;  but  by  virtue  of  an- 
cient, infallible,  and  undisputed  uses  the 
towns  bordering  on  the  river  have  juris- 
diction to  the  center  of  the  channel,  and 
constables  may  serve  process  to  that 
line.    Pratt  v.  State,  6  Conn.  388. 

Oakland  v.  Oakla/nd  Water  Front 
Co,  118  Cal.  160,  60  Pac.  277. 

^''People  V.  Bouchard,  82  Mich.  156, 
9  L.  R.  A.  106.  46  N.  W.  233. 

^•Smith  V.  Skagit  County,  45  Fed.  725. 

When  the  legislature  induded  an 
island  as  a  part  of  a  municipality,  it 
undoubtedly  intended,  in  the  absence  of 
express  reservation,  to  include  the 
water  in  a  narrow  passageway  between 
the  island  and  mainland.  Adams  v.  Ul- 
mer,  91  Me.  47,  39  Atl.  347. 

The  boundary  of  a  town  on  a  sound, 
including  therein  the  harbors,  havens, 
etc.,  will  include  a  tidal  bay  inclosed  by 
nedcs  of  land  lying  between  the  inhab- 
ited part  of  the  town  and  the  sound. 
Robine  t.  Aokerly,  91  N.  Y.  98. 

^Eaat  Haven  v.  Hemingway,  7  Conn. 
186. 


'^Robins  v.  Aokerly,  24  Hun,  499,  Af- 
firmed in  91  N.  Y.  98. 

The  practical  interpretation  of  a 
patent  to  certain  named  persons  of  land 
forming  a  town  including  land  under 
water,  as  vesting  the  title  in  the  town,, 
and  not  in  the  grantees  as  tenants  in 
common,  and  acquiescence  therein  for  a 
long  series  of  years,  is  the  most  import- 
ant evidence  in  the  determination  of  the 
rights  existing  thereunder.  Southamp- 
ton v.  Meoow  Bay  Oyeter  Co,  116  N.  Y. 
1,  22  N.  E.  387. 

''East  Hampton  v.  Vail,  161  N.  Y. 
463,  45  N.  E.  1030,  Affirming  71  Hun, 
94,  24  N.  Y.  Supp.  583. 

A  line  indicating  high-water  mark  on 
a  map  required,  by  an  act  of  legislature 
granting  to  a  city  certain  water-lot 
property,  to  be  filed  with  the  secretary 
of  state,  clearly  delineating  such  prop- 
erty, is  not  conclusive  as  to  the  extent 
of  such  property,  the  boundaries  of 
which  were  specified  in  the  act,  and  aa 
to  what  was  the  water  line  of  the  city 
at  the  date  of  the  act;  but  such  ques- 
tion is  one  of  fact.  Cook  r.  Bonnet,  4 
Cal.  397. 
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as  against  the  state.^^  A  grant  by  the  state  to  a  municipal  corpora- 
tion of  land  under  tide  water  for  a  particular  purpose  does  not  de- 
vest the  state  of  its  obligation  to  protect  the  public  against  encroach- 
ments upon  such  land,  other  than  those  authorized  by  the  grant.^^ 
If  the  boundaries  are  fixed  at  a  particular  pointy  they  wiU  not  be 
changed  by  the  change  of  the  channel  of  the  stream.^^ 

"United  Land  Asso,  v.  Knight,  86  Cal.  towns,  which  hag  been  continued  in  force 

448,  24  Pac.  930,  Overruling  People  y.  by    re-enactment    without    change    of 

San  Francisco,  75  Cal.  388,  17  Pac.  522.  phraseology,  as  a  portion  of  successive 

**Peopl€  V.  Vanderbilt,  26  N.  Y.  287.  DigesU,  from  1759  to  1822,  is  to  be  con- 

^The  power  to  change  the  boundary  strued  as  fixing  the  boundaries  as  es- 

linc  between  two  towns  resides  only  in  tablished  by  the  statute  when  originally 

the  ffeneral  assembly,  and  such  bound-  enacted  according  to  its  original  mean- 

ary  line,  having  csusted  in  the  center  ing,  notwithstanding  that  the  course  of 

line  of  a  stream^  is  not  changed  even  a  river,  named  therein  as  tbe  dividing 

though  the  stream  be  diverted  into  a  line    between    two    towns,    has    been 

new  channel  by  artificial  means  by  a  changed  in  its  course  since  the  statute 

riparian  owner,    tie  Boundary  Line,  21  was  originally  enacted.    Kent  ▼•  Atlan- 

R.  I.  581,  42  Atl.  870.  tio  DoLaine  00.  8  R.  L  305. 

A  statute  fixing   the  boundaries    of  ■ 
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ARTIFICIAL  BODIES  OF  WATER;  TAXATIONS. 

427.  Effect  of  ereating  artificial  water  course. 

428.  Duty  to  care  for. 

429.  Conflict  with  highway. 

430.  Artificial  lake. 

431.  Wells  and  reservoirs. 

432.  Taxation  of  water  rights. 

433.  Place  and  manner  of  taxation.  ^ 

ASH.  EfFeot  of  creating  artificial  water  course. — During  the  consid- 
eration of  the  question  of  the  effect  of  the  alteration  of  a  water  course/ 
it  was  seen  that  in  case  the  navigation  of  a  river  was  improved  by 
the  removal  of  obstructions  from  it^  or  the  raising  of  the  level  of  the 
water,  the  public  had  a  right  to  use  the  river  in  its  improved  condition 
upon  making  a  reasonable  compensation  for  the  advantages  offered 
by  the  improvements.  Likewise,  if,  for  any  reason,  it  became  neces- 
sary to  create  an  artificial  channel  for  a  water  course,  the  public  rights 
of  navigation  would  attach  to  the  artificial  channel  the  same  as  they 
had  to  the  natural  one.  It  cannot  be  deprived  of  its  right  to  navigate 
a  water  course  by  the  mere  fact  that  it  has  been  found  necessary  or 
convenient  to  make  the  water  flow  in  a  new  bed.  This  rule  applies  to 
cuts  made  by  the  government  to  straighten  the  channel  of  the  river.* 
So,  if,  for  his  own  purposes,  a  riparian  owner  changes  the  channel  of 
a  stream  where  it  flows  through  his  property,  the  public  right  to  use 
the  stream  follows  the  new  channel.^  In  order  to  permit  the  ex- 
clusion of  the  public  from  the  use  of  the  new  channel  the  facilities 
furnished  by  the  old  one  must  be  left  in  as  good  condition  as  formerly. 
And  in  case  the  new  channel  is  merely  additional  to  the  old  one,  if  the 

^  See  ante,  |  81.  during  that  time  for  the   purposes  of 

*Queen  v.  Betta,  16  Q.  B.  1022,  4  Cox  navigation,  the  latter  acquire  the  right 
C.  G.  213;  22  Eng.  L.  &  Eq.  Rep.  240,  by  dedication  to  the  free  use  and  nav- 
note,  19  L.  Q.  B.  N.  S.  531.  igation  of  the  canal,  of  which  the  pro- 

•  If  a  man  cute  a  canal  and  diverts  a  prietor  cannot  deprive  them,  without 
water  course  through  his  own  land  by  legislative  grant,  by  building  a  mill 
damming  up  the  ancient  bed  of  the  across  the  canal  and  restoring  the  waters 
fitrenm  so  that  the  water  course  flows  to  their  ancient  bed,  although  he  owns 
through  the  canal  for  a  period  of  more  all  the  lands  through  which  the  canal  is 
than  twenty  years  by  his  permission  and  cut.  Delaney  v.  Boston,  2  Harr.  (Del.) 
direction,  and  the  public  use  the  oanal   489.  ~   ** 
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public  is  permitted  to  use  the  new  one  without  objection  the  owner 
may  be  held  to  have  dedicated  it  to  the  use  of  the  public*  But  the 
right  to  use  the  land  of  a  riparian  owner  cannot  be  obtained  by  the 
mere  fact  that  improvements  attempted  by  a  stranger  have  caused  the 
water  to  cut  a  new  channel  over  his  property.^  If  the  new  channel 
creat-ed  by  the  riparian  owner  becomes  obstructed,  the  public  has  a 
right  to  force  a  way  along  the  old  one,  causing  no  unnecessary  in- 
jury.*  The  same  rule  does  not  apply  in  case  of  a  mere  improvement 
of  the  natural  channel  so  as  to  render  it  navigable  when  it  was  not  so 
before.  The  public  has  no  right  to  use  a  stream  which  is  not  navi- 
gable in  its  natural  condition ;  and,  in  case  the  riparian  owner  makes 
it  navigable  for  his  own  purpose,  he  may  exclude  the  public  from  the 
use  of  it  in  its  improved  condition.^  But  if  one  erects  a  dam  across 
a  navigable  stream  in  such  a  way  as  to  render  it  navigable  by  larger 
rafts  than  it  would  otherwise  have  been,  he  will  not  be  exempt  from 
liability  for  injuries  to  such  rafts  from  the  improper  condition  of  his 
<lam,  or  from  other  obstructions  in  the  stream,  by  the  fact  that  such 
rafts  could  not  have  been  floated  in  the  stream  in  its  natural  condition, 
where  the  statute  requires  those  building  dams  to  provide  for  the  pas- 
sage of  such  rafts,  crafts,  and  boats  as  may  navigate  the  river.^  The 
riparian  owner  not  having  a  right  to  take  toll  without  a  franchise 
t'annot  demand  a  toll  for  the  use  of  the  improvements  furnished  by 
him.*  But  if  he  excludes  the  public  from  the  use  of  his  improvement 
he  may  permit  individuals  to  use  it  for  compensation.    The  exaction 

*Weathcrby  v.  Meiklejohn,  66  Wis.  76,  Olcott  Falls  Co,  65  N.  H.  290,  13  L.  R. 

13  N.  W.  697;  DiMfiel  v.  Barnard,  28  A.  826,  21   Atl.   1090;    Whelan  v.  Me- 

Me.  554,  48  Am.  Dec.  507.  Laohlan,  16  U.  G.  C.  P.   102;  Boale  v. 

So,  where  the  owner  of  a  dam  suffers  Dickson,  13  U.  C.  C.  P.  337 ;  Wadstcorth 

a  break  to  remain  in  it,  the  effect  of  v.  Smith,  11  Me.  278,  26  Am.  Dec.  528: 

which  is  to  make  the  floating  of  loss  TenEyok  v.  Wanoick,  75  Hun,  562,  27 

over  the  dam  difficult,  one  wishing  to  N.  Y.  Supp.  536  ;DeC'amp  v.  Thomson, 

use  the  stream  for  floating  logs  may  16  App.  Div.  528,  44  N.  Y.  Supp.  1014; 

use  the  break  and  the  stream  flowing  Bourke  v.  Da/vis,  L.  R.  44  Ch.  Div.  110, 

therefrom,  doing  no  unnecessary  dam-  62  L.  T.  N.  S.  34,  38  Week.  Rep.  167. 

age.    Whisler  v.  Wilkinson,  22  Wis.  572.  *Volk  v.  Eldred,  23  Wis.  410. 

'Dtoinel  v.  Barnard,  28  Me.  554,  48  *The  right  to  take  toll  being  a  fran- 

Am.  Dec.  507.  chise  which  can  be  acquired  only  by  a 

And  if  a  person  without  right  opens  grant  from  the  legislature,  the  owners 

a  cut  or  sluice  on  his  own  land,  ana  di-  of  a  dam  and  canal  constructed  oa  their 

verts  the  waters  of  a  stream  from  their  own  land  for  the  improvement  of  i^e 

natural  course  without  any  obstruction  navigation  of  a  public  navigable  stream 

elsewhere,   the   public  will  thereby  aC'  cannot  counterclaim  for  the  use  thereof 

quire  no  right  to  the  use  of  the  water  in  an  action  for  damages  from  the  ob- 

as  it  flows  over  his  land.    Ibid.  structionof  navigation, — especially  where 

^Dioinel  v.  Veaeie,  44  Me.  167,  69  Am.  constructed  without  authority    of    the 

Dee.  04.  legislature.    Weatherhy  v.    Metklejohn, 

molden  V.  Bohinson  Mfg.  Co,  65  Me.  56  Wis.  73,  13  N.  W.  697. 
216;  Oon/neetieut  River  Lumber  Co,   v. 
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of  toll  does  not  begin  until  he  permits  the  public  to  make  such  use  of 
the  improvement  as  they  desire  for  a  fee  levied  upon  all  alike.*^ 

428.  Duty  to  care  for. — The  establishment  of  an  artificial  water 
course  imposes  upon  the  one  responsible  for  it  an  added  responsibility 
for  keeping  it  in  a  safe  condition.  While  the  stream  is  left  in  its 
natural  condition  no  one  has  a  right  to  insist  that  it  shall  be  kept  in 
a  condition  different  from  that  in  which  nature  left  it  But  if,  for 
his  own  convenience,  a  person  imdertakes  to  maintain  it  in  a  new 
direction,  or  in  a  more  confined  space,  he  must  take  due  care  that  it 
shall  do  no  injury.  Thus,  one  who  purchases  land  and  improves  the 
same  on  the  line  of  an  artificial  waterway  constructed  by  a  municipal 
corporation  has  a  right  to  rely  upon  that  corporation  to  perform  its 
duty  of  keeping  such  artificial  water  way  in  repair  and  condition  to 
carry  all  the  waters  that  may  flow  therein  from  usual  and  ordinary 
causes,  and  may  recover  damages  received  by  the  negligent  flooding 
of  his  land  by  waters  from  such  waterway.^  But  the  state  does  not, 
by  changing  the  course  of  a  stream  to  accommodate  the  route  of  a 
canal,  undertake  to  keep  the  banks  effecting  the  diversion  in  repair, 
so  as  to  be  liable  in  case  they  are  permitted  to  become  weak  so  that 
flood  water  following  the  old  channel  injures  property  along  its 
banks,  if  no  more  injury  was  done  than  would  have  been  done  if  the 
channel  had  not  been  changed.*  The  creation,  by  people  in  a  neigh- 
borhood, of  an  artificial  channel  to  conduct  water  for  drainage  pur- 
poses may  impose  upon  them  the  same  obligations  with  respect  to  its 
obstruction  that  would  have  existed  in  case  of  a  natural  stream.^ 
So,  where  the  founder  of  a  village  procures  a  right  to  take  water  for 
its  use  from  a  neighboring  stream,  and  the  water  is  taken  through  the 
village  in  an  artificial  trough,  owners  of  land  along  its  course  are 
bound  to  keep  their  respective  portions  of  it  in  such  condition  of  re- 
pair that  the  usual  amount  shall  be  transmitted  to  the  other  proprie- 
tors below,  and  in  its  usual  state  of  purity.*  Prescriptive  rights  may 
be  acquired  in  an  artificial  condition  of  the  water.^ 

429.  Conflict  with  highway. — The  laying  out  of  a  highway  througli 

^'^Dwinel  y.  Barnard,  28  Me.  554,  48  ^Fleming's  Appeal,  65  Pa.  444. 

Am.  Dec.  507.  "A  permanent  change  in  the  channel 

^Willson  y.  Boise  City    (Idaho)     55  at  the  outlet  of  a  lake,  made  hj  deepen- 

Pac.  887.  ing  it  2%  feet,  will,  after  the  lapse  of 

*Sione  y.  Btate,  138  N.  Y.  124,  33  N.  twenty-four  years  and  the  erection  of 

E.  733.     The  court  says  the  state  was  mills  and  factories  thereon  at  large  ex- 

under    no    obligation    to   maintain    the  pense,  be  regarded  as  the  natural  chan- 

guard  bank  in  repair  to  protect  lands  nel ;  and  the  state,  as  an  upper  riparian 

which  would  have  been  flooded  to  the  owner,  has  no  right  to  obstruct  or  pre- 

same  extent  if  the  improvement  had  not  vent  the  flow  of  water  through  it.  Lake- 

been  made.  aide  Paper  Co.  v.  Htatey   15  App.  Div. 

'See  ante,  \  282.  169,  44  N.  Y.  Supp.  281. 
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the  country  cannot  be  permitted  to  interfere  with  the  industry  of  the 
people  any  more  than  is  necessary;  and  therefore  a  citizen  having 
occasion  to  carry  an  artificial  water  course  across  a  highway  must  be 
permitted  to  do  so  provided  it  can  be  done  without  unduly  interfering 
with  the  rights  of  the  public,  and  provided  also  that  he  keeps  the 
highway  safe  for  travel.  If  the  street  is  laid  out  over  the  artificial 
water  course  the  public  must  treat  the  same  as  a  natural  course  and 
bridge  it,  and  are  not  entitled  to  obstruct  or  otherwise  deprive  the 
owner  of  the  use  of  it^  But  he  cannot  prevent  the  laying  of  a  road 
across  it'  And,  in  case  it  is  maintained  on  public  land,  he  may  be 
required  to  bridge  it  and  otherwise  fit  it  for  public  use  when  the  road 
is  laid  across  it^  If  a  citizen  undertakes  to  construct  an  artificial 
channel  across  a  highway,  he  must  bridge  and  keep  it  in  safe  condi- 
tion for  public  travel.^  After  a  road  has  once  acquired  the  legal 
character  of  a  highway  it  is  not  in  the  power  of  the  Crown,  by  grant 
of  the  soil  and  freehold  thereof  for  a  mill  site,  to  a  private  persou, 
who  undertakes  to  construct  a  ditch  or  raceway  across  the  highway, 
thus  to  deprive  the  public  of  the  use  thereof.'  The  citizen  has  no 
absolute  right  to  maintain  an  artificial  waterway  across  a  highway. 
It  is  a  matter  of  grace,  and  the  permission  must  be  exercised  in  such 
a  way  as  to  do  the  least  harm  to  the  public.  Since  it  is  a  mere  per- 
missive right  it  cannot  ripen  into  an  absolute  one  by  prescription,^ 


^Orotan  v.  Haines,  36  N.  H.  388. 

A  ditch  lawfully  constructed  in  a  city 
for  the  conveyance  of  water  for  milling 
purpofiea  is  not  a  nuisance  merely  be- 
cause the  growth  of  the  city  has  ren- 
dered it  necessary  that  the  same  be 
bridged  at  the  street  crossings,  where, 
by  reason  of  the  acceptance  by  the  city 
of  the  dedication  of  its  streets  subject 
to  the  right  of  way  for  the  ditch,  it  is 
the  duty  of  the  city,  and  not  the  pro- 
prietors of  the  ditch,  to  construct  such 
'bridges.  Denver  ▼.  Mullen^  7  Colo.  345, 
3  Pac  693. 

An  injunction  will  be  granted  re- 
straining a  city  from  summarily  abating 
«  ditch  lawfully  constructed  in  the  city 
for  the  conveyance  of  water  for  milling 
purposes  by  a  mere  reaolution  declaring 
the  same  to  be  a  nuisance  because  of  the 
absence  of  bridges  thereover  at  street 
-crossings,  without  first  lawfully  ascer- 
taining by  judicial  proceedings  that  the 
same  was  in  fact  a  nuisance.    Ihid. 

'A  ditch  or  canal  by  which  water  Is 
conducted  to  a  mill  is  not  a  building, 
fixture,  or  erection,  within  the  meaning 
•of  a  statute  declaring  that  no  public 
road  shall  be  laid    out    through    any 


building,  fixture,  or  erection  for  the  pur- 
pose of  trade  or  manufacture;  but  the 
road  must  be  constructed  in  such  a  man- 
ner as  not  to  obstruct  the  flow  of  the 
water.  People  ex  vel,  Williama  v.  King' 
man,  24  N.  Y.  559. 

*Boise  City  v.  Boise  Rapid-Transit  Oo. 
(Idaho)  59  Pac.  716. 

*8tatc  V.  Moore,  23  Ark.  550;  Lewis- 
ton  V.  Booth  (Idaho)   34  Pac.  809. 

As  to  the  Duty  to  Maintain  Bridges 
over  Races,  see  §  323,  ante. 

Breach  of  the  condition  in  an  order 
permitting  the  damming  of  a  creek  on 
condition  that  a  good  and  substantial 
bridge  across  the  creek  shall  be  built 
and  kept  up,  by  the  mere  failure  of  a 
transferee  of  the  property  to  keep  the 
bridge  in  repair,  is  not  the  subject  of 
^n  indictment  as  an  obstruction  of  the 
highway,  as  the  condition,  at  most,  only 
imposes  a  liability  on  the  licensee,  fail- 
ure to  perform  which  is  not  the  subject 
of  indictment.  Malone  ▼.  State,  51  Ala. 
56. 

•Reg.  ▼.  Hunt,  16  U.  C.  C.  P.  145. 

*Pierso7i  v.  Elgar,  4  Granch  C.  C.  464, 
Fed.  Cas.  No.  11,157;  Terre  Haute  d  I. 
B,  Co,  T.  Zehner,  15  Ind.  App.  273;  42 
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even  as  against  abutting  owners.^  But  if  the  right  to  maintain  the 
water  course  has  been  acquired  bj  its  existence  before  the  laying  out 
of  the  highway,  or  otherwise,  and  the  culvert  has  become  stopped  up,, 
the  owner  may,  upon  the  refusal  of  the  surveyor  of  the  district  to 
clear  it  for  him,  do  it  himself,  causing  no  unnecessary  damage  to  the 
road;  and  he  is  not  liable  for  leaving  the  culvert  open,  when  there  was 
no  proper  material  at  hand,  belonging  to  the  town,  to  cover  it,  he  being, 
imder  no  obligation  to  supply  new  material.®  On  the  other  hand,  a 
highway  commissioner  may,  when  necessary,  shut  off  the  water  from 
a  mill  for  the  purpose  of  repairing  a  culvert  through  which  the  water,, 
after  lea\'ing  the  wheel,  passes  in  an  artificial  channel  under  the 
highway,  without  incurring  liability  to  the  mill  owner  for  any  loss 
sustained  by  him  because  of  want  of  power.*  As  the  duty  imposeJ 
upon  the  county  court  to  construct  and  repair  highways  is  not  im- 
posed upon  it  as  the  agent  of  the  county,  its  action  in  filling  a  mill- 
race  for  the  purpose  of  protecting  a  county  road  does  not  render  the 
county  liable.^^ 

Mill  ponds: — An  artificial  condition  of  a  water  course  which  very 
frequently  interferes  with  a  highway  is  a  pond  created  for  furnishing 
power  to  a  mill.  According  to  the  principles  developed  in  the  succeed- 
ing chapter,  a  mill  owner  has  no  right  to  raise  a  pond  in*  such  a  way  as 
to  render  the  highway  unsafe,  or  to  make  the  water  stand  upon  it  If 
he  attempts  to  use  a  highway  embankment  as  a  part  of  his  dam,  he 
will  be  liable  for  the  cost  of  making  repairs  on  the  highway  rendereiT 
necessary  by  his  neglect  to  maintain  the  dam  in  a  safe  condition.^' 
But  a  corporation  compelled  to  make  compensation  to  private  individ- 
uals for  lands  taken,  before  taking  possession,  by  a  provision  in  it? 
charter  conferring  upon  it  the  exclusive  privilege  of  locking  the  fall? 
of  a  river  is  not  also  compelled  thereby  to  ascertain  the  extent  of,  and 
pay  for  the  damages  to,  the  roads  and  land  overflowed,  before  con- 
structing its  dams.^*  If  a  dam  is  so  negligently  constructed  that  it 
bursts  and  washes  out  the  highway,  the  ovmer  will  be  liable  to  the 
township  for  the  injury  thereby  inflicted  on  it.^'     On  the  other  hand, 

N.  E.  756 ;  Warfel  v.  Cochran,  34  Pa.  prescription  or  contract,  he  cannot  com- 

381;   Waterloo  v.  Union    Mill    Co.    72  plain  if  it  is  closed  by  the  proper  an 

Iowa,  437,  34  N.  W.  107.  thorities  in  the  exercise  of  proper  and 

^Taylor  v.  Chicago,  M.  d  8t.  P,  R,  Co.  suitable  means  of  repairing  the  high- 

83  Wis.  630,  63  N.  W.  853.  way.    Drew  v.  WesifUld,  124  Mass.  461. 

*Groton  v.  Haines,  36  N.  H.  388.  ^'^Swineford   v.    Franklin   County,    7 J 

•Kerr  v.  Joelin,  49  N.  Y.  S.  R.  267,  Mo.  279,  Afflmiing  6  Mo.  App.  39. 

20  N.  Y.  Supp.  929.  "^Brookfield  v.  Walker,  100  Mass.  94. 

And  unless  a  mill  owner  has  acquired  ^Lebanon  v.  Olcott,  1  N.  H.  339. 

a  right  in  an  artificial  outlet  from  his  "The  fact  that  it  will  cost  more  to 

millpond  which  runs  over  a  highway,  by  maintain  a  new  road  than  it  did  an  old 
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ho\vevery  a  public  body  specially  constituted  to  lay  out'  and  widen 
roads  and  highways,  which  in  discharge  of  its  functions  widens .  a 
turnpike^  and  in  so  doing  necessarily  destroys  a  milldam ;  and  then,  of 
its  own  volition,  without  obligation  or  legal  power,  builds  another  in 
place  of  it>  which,  proving  insufficient,  gives  way  under  a  freshet,  to 
the  consequent  injury  of  the  mill  owner  by  suspending  the  operations^ 
of  his  mill, — ^is  not  liable  in  damages  for  such  injuries.^^  In  case  the 
pond  is  rightfully  maintained,  it  cannot  be  destroyed  for  the  purpose 
of  widening  the  highway,  without  making  compensation  to  the 
owner.^'  But  if,  for  the  public  safety,  it  becomes  necessary  to  de- 
stroy the  pond,  the  officials  performing  the  work  are  not  personally 
liable.  Compensation  must  be  sought  under  the  statutes  authorizing 
the  exercise  of  eminent  domain,  if  at  all.^*  The  destruction  of  a 
milldam  by  public  officers  in  a  time  of  freshet,  to  avert  imminent  in- 
jury to  a  highway  and  other  property,  is  an  act  public  and  govern- 
mental in  its  nature,  an  exercise  of  the  police  power  of  the  state,  not 
a  taking  of  private  property  under  the  right  of  eminent  domain ;  and 
the  owner  is  therefore  neither  entitled  to  ccxnpensation  for  his  de- 
stroyed property,  nor,  in  the  absence  of  a  statute  imposing  liability, 
to  recover  of  the  municipality  damages  for  his  loss.^''  A  town  will 
not  be  enjoined  from  opening  sluiceways  into  a  mill  pond  to  prevent 
the  water  overflowing  a  highway,  where  the  remedy  at  law  if^ 
adequate.^^ 

480.  Artiflcial  lake. —  The  same  rights  may  be  created  by  a  sale  of 
property  with  reference  to  an  artificial  lake  as  in  case  of  a  sale  with 
reference  to  a  platted  highway.^     So,  the  raising  of  the  level  of  a  lake 

road  washed  away  by  the  bursting  of  a  sonal  interest  therein.    Bayre  ▼.  North- 

dam  18  a  proper  element  of  damage  in  Western  Tump.  Road,  10  Leigh,  454. 

an  action  on  the  ease  by  a  town  against  It  is  a  good  answer  of  accord  and  sat- 

the  owners  of  the  dam.    Monroe  v.  Con-  isfaction  by  a  public  body  to  an  applica- 

neotioui  River  Lumber  Co.  68  K.  H.  89,  tion  to  compel  the  appointment  of  ap- 

39  Atl.  1019.  praisers  to  assess  damages  for  invading- 

**Wheeler  ▼.  Essea  Public  Road  Board,  mill  rights  by  destroying  a  dam,  that 

.39  N.  J.  L.  291.  the  mill  owner  accepted  as  full  compen- 

"  It  is  no  defense  to  a  mill  owner's  sation  a  new  dam  built  by  such  body  in- 

claim  for  a  ccmdemnation  award  against  stead  of  the    destroyed    one,    although 

a  public  body  which  has  taken  and  de-  their  power  to  make  such  new  construc- 

stroyed  a  dam  in  the  public  interest  to  tion  did  not  legally  exist.    State  ex  rel. 

widen  a  road,  that  it  did  so  by  license  Wheeler  v.  Essew  Public  Road  Board,. 

of  the  mill  owner.    State  ex  rel.  Wheeler  40  N.  J.  L.  138. 

▼.  Emcx  Public  Road  Board,  40  N.  J.  L.  "Aitken  v.  Welle  River,  70  Vt.  306, 

138.  41  L.  R.  A.  566,  67  Am.  St.  Rep.  672,  40 

**The  owner  of  a  milldam  and  privi-  Atl.  829. 

lege  cannot  sue  a  turnpike  company  al-  **Wing  ▼.  Fairhaven,  8  Cush.  363. 

leged  to  be  responsible  for  the  destruc-  ^Thc  sale  of  lots  with  reference  to  an 

tion  thereof,  when  the  company  is  com-  artificial  lake,  representing  that  it  is  to 

posed  exclusively  of  officers  of  the  gov-  be  the    property    of  the    public,    will 

emment  ex  officio  and  having  no  per-  amount  to  a  dedication  of  it  to  the  pub- 
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for  the  private  benefit  of  the  riparian  owner  will  extend  the  public 
right  of  boating  to  the  limits  established  bj  the  higher  level  of  the 
water.^  The  identity  of  a  great  pond  is  not  lost  by  the  raising  of  its 
level  by  a  mill  owner  by  means  of  a  dam,  under  contract  with  the 
riparian  owners.®  The  Wisconsin  court  has  held  that  a  person  who 
floods  his  own  land  by  artificially  raising  the  level  of  the  waters  of  a 
navigable  lake  so  that  such  waters  at  their  new  level  meet  the  line  of 
a  public  highway,  thereby  vests  in  the  public  the  title  to  the  land  sub- 
merged by  such  artificial  condition,  where  it  is  so  maintained  by  him 
for  more  than  twenty  years  and  the  public  uses  and  enjoys  the  lake  in 
such  new  condition,  there  being  in  such  situation  no  zone  of  private 
right  between  the  street  and  the  lake ;  but  the  public  right  is  continu- 
ous from  the  street  to  the  waters  thereof,  and  from  the  waters  to  the 
street  for  wharfing  and  other  privileges  incident  to  such  street  as  the 
shore  of  the  lake.*  The  reason  for  that  decision  is  not  very  apparent. 
The  court  seems  to  place  its  decision  upon  prescription.  But  there 
seems  to  be  no  prescriptive  right  in  the  case.  In  order  to  establish 
such  a  title  the  use  must  be  not  only  adverse  but  as  matter  of  right. 
The  use  of  the  water  to  its  increased  level  does  not  involve  the  use  of 
the  soil  under  the  water,  which  was  the  thing  to  which  the  court  held 
that  the  public  had  acquired  the  title.  The  navigation  right  was  at- 
tached to  the  water  and  belonged  to  the  public  as  matter  of  right,  and 
its  enjoyment  of  its  right  was  not  adverse  to  the  title  of  the  owner  of 
the  soil.  The  same  reasoning  which  was  adopted  by  the  court. would 
lead  to  the  conclusion  that  after  the  public  had  exercised  their  abso- 
lute rights  upon  a  navigable  water  course  for  a  period  of  twenty  years, 
they  had  acquired  title  to  the  soil,  which  is,  of  course,  absurd.  There 
can  be  no  conclusion  of  dedication  in  the  case,  because  the  condition 
of  the  water  course  was  established  for  the  benefit  of  the  riparian 
owner,  and  not  for  any  purpose  connected  with  the  public  use;  and 
the  mens  fact  that  he  permitted  the  public  to  enjoy  the  increased  fa- 
cilities so  long  as  they  did  not  interfere  with  his  rights  cannot  be  held 
to  have  deprived  him  of  his  rights  when  he  chose  to  exercise  them. 

431.  Wells  and  reservoirs. —  The  same  rule  applies  to  the  creation 
of  reservoirs  by  the  public  that  applies  between  individuals.     Water 

lie.  Gillean  v.  Frost,  25  Tex.  Civ.  App.  of  trespass  in  going  in  boats  over  such 
371,  61  S.  W.  345.  land  for  the  purpose  of  fishing  or  fowl- 

*Mcndota  Club  v.  Anderson,  101  Wis.    ing.    Ibid. 
479,  78  N.  W.  185.  *Tyler  v.  Hudson,  147  Mass.  609,  18 

So,  where  the  waters  of  a  navigable  N.  £.  682. 
lake  and  stream  have  been  raised  by  a       *Pewaukee  v.  8a^?oy,  103  Wis.  271,  50 
dam  so  as  to  overflow  land  of  a  riparian   L.  R.  A.  836^  74  Am.  St.  Rep.  859,  79 
proprietor,  the  public  will  not  be  guilty  N.  W.  436. 
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collected  in  large  quantities  in  an  artificial  reservoir  above  the  gen- 
eral level  of  the  surrounding  country,  as  it  is  collected  for  the  purpose 
of  furnishing  a  municipal  water  supply,  is  a  dangerous  agency,  so 
that  a  high  degree  of  care  is  imposed  upon  the  public  to  prevent  in- 
jury by  it  The  question  of  the  duty  to  care  for  water  in  reservoirs 
constructed  for  such  supply  is  discussed,  to  some  extent,  in  the  section 
dealing  with  such  reservoirs.^  But  it  may  be  stated  in  this  place  that 
a  municipal  corporation  is  liable  for  damage  resulting  from  water 
which  it  negligently  permits  to  escape  from  its  waterworks.^  A 
water  company  constructing  a  water  tower  for  the  storage  of  water 
is  bound  so  to  construct  the  same  that  water  shall  not  escape  so  as  to 
injure  the  property  of  others.*  The  public  may  acquire  prescriptive 
rights  in  a  reservoir  or  well  which  they  have  used  as  a  common  water- 
ing place  for  the  prescriptive  period.^  And  the  public  authorities 
may  acquire  a  right  to  control  a  well  under  authority  of  a  public  stat- 
ute by  the  fact  that  the  public  has  acquired  a  servitude  in  its  use,  al- 
though the  soil  and  freehold  is  owned  by  a  private  individual.^  A 
trough  or  cistern  receiving  the  overflow  from  a  spring  which  has  been 
used  by  the  public  gratuitously  for  watering  cattle  and  for  the  supply 
of  water  for  domestic  purposes  for  a  period  of  over  fifty  years  is  a 
public  well  or  work  used  for  the  gratuitous  supply  of  water  to  the  in- 
kabitants  of  the  district  within  which  it  is  situated,  within  the  mean- 
ing of  a  statute  declaring  that  the  local  authority  may  cause  all  exist- 
ing public  cisterns,  wells,  and  works  used  for  the  gratuitous  supply  of 
water  to  the  inhabitants  to  be  continued,  maintained,  and  plentifully 
supplied  with  water.*  A  municipal  corporation  may  regulate  or  ap- 
propriate to  the  public  use  a  private  well  sunk  in  its  highway,  with 
or  without  its  permission.*^  There  is  no  private  right  to  a  watering 
place  on  a  public  highway  and  within  the  boundaries  of  another's 
land,  which  is  enjoyed  in  common  by  the  public,  for  which  compensa- 

» See  ante,  |  157.  ^Barter  v.  Com,  3  Penr.  k  W.  253. 

'Kane  v.  Philadelphia,  196  Pa.  502,  The  owner  of  a  prescriptive  right  to 
46  Atl.  803.  use  water  in  a  well  situated  in  a  public 

*Kankakee  Water  Co.  y.  Reeves,  45  highway  and  who  also  claims  a  pre- 
lU.  App.  285.  scriptive  right  to  a  private  way  therein, 

*The  inhabitants  of  a  locality,  who  when  he  is  excluded  from  such  road  and 
liave  used  the  water  of  a  well  located  on  access  to  the  well  by  a  fence  placed  by 
private  property  for  the  prescriptive  one  who  claims  both  as  his  property,  in 
period,  have  a  right  to  go  upon  the  land  specially  and  peculiarly  injured  by  such 
for  the  purpose  of  protecting  and  main-  nuisance  and  he  can,  for  that  reason, 
taining  such  well.  Smith  v.  Archibald,  maintain  a  private  action  for  damages 
^  App.  Cas.  489.  and  for  the  abatement  of  the  nuisance, 

Wungarvan  Union  t.  Mansfield  [1897]  in  spite  of  an  objection  that  he  can 
1  Tr.  Rep.  420.  have  no  prescriptive  right  to  a  private 

^Holmfirih  Local  Bd,  v.  Shore,  59  J.  way  in  such  highway.  Smith  t.  Put* 
P.  344.  nam,  62  N.  H.  369. 
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lion  Jcan  be  reoovered  for  the  impairment  of  its  oonvenient  use  by  the 
construction  of  a  railroad.®  A  mere  grant  of  a  right  to  maintain  a 
railroad  in  a  street  gives  no  authority  to  erect  and  maintain  a  water 
tank  therein.^  In  an  Oregon  case  it  was  held  that  water  tanks, 
erected  in  streets  for  street  sprinkling  purposes  by  a  private  individ- 
ual under  a  license  from  a  city,  which  were  not  and  have  not  by  use- 
become  an  actual  nuisance  cannot  be  removed  by  the  city  without  ren- 
dering it  liable  for  damages  therefor,  as  such  license,  having  been 
acted  upon,  and  money  expended  on  the  faith  thereof,  cannot  be  re- 
voked without  compensation  unless  the  structures  constitute  a  nui- 
sance.^® The  soundness  of  that  decision  may  well  be  doubted.  A. 
municipal  corporation  holds  its  streets  in  trust  for  the  public  use  and 
it  has  no  authority  to  devote  a  portion  of  them  which  may  be  needed 
for  public  travel  to  the  exclusive  use  of  a  private  individual  and  au- 
thorize him  to  erect  permanent  structures  therein  which  will  inter- 
fere with  the  public  enjoyment  Such  being  the  fact,  one  who 
undertakes  to  act  upon  its  license  to  place  a  structure  there,  acts  at  his^ 
peril  and  has  no  ground  of  complaint  if  he  is  required  to  remove  hi» 
structure  as  soon  as  it  is  completed.  His  expenditures  of  money  can- 
not give  him  a  right  which  the  cily  had  no  authority  to  confer. 

432.  Taxation  of  water  rights. — There  is  an  element  of  value  in  tho^ 
right  to  make  use  of  water,  which  is  subject  to  taxation.  The  only 
question  is  as  to  how  to  ascertain  the  value  which  is  subject  to  taxa- 
tion and  the  method  by  which  the  tax  shall  be  imposed.  The  ques^ 
tion  of  the  taxation  of  water  which  has  been  acquired  for  a  municipal 
water  supply  and  the  works  by  which  it  is  made  available  is  a  com- 
paratively easy  matter,  and  is  considered  in  the  chapter  devoted  to  the- 
question  of  municipal  water  supply.^  The  mere  right  to  flow  land 
for  a  reservoir  does  not  constitute  an  easement  liable  to  taxation.^ 

^Ocrgaa  v.  Philadelphia^  H,  d  P.  R.       As  to  the  riflrht  of  a  municipal  cor- 
Co.  144  Pa.  1,  22  Atl.  715.  poration    to    place    standpipes    in    the- 

•Chieaqo  G,  W.  R.  Co,  v.  First  Jf.  E.  street,  see  ante,  §  165. 
Church,  60  L.  R.  A.  488,  42  C.  C.  A.       ^•Savage  v.  Salem,  23  Or.  381,  24  L. 
178,  102  Fed.  86.  R.  A.  787,  37  Am.  St.  Rep.  688,  31  Pac. 

So  the  erection  of  a  water  tank  in  a  832. 
public  street  35  feet  from  a  church  and       ^  See  ante,  §  169. 
of  a  passenger  railroad  station  60  feet       'Fall  River  v.    Bristol    County,    125- 
therefrom,      thereby      enveloping      the  Mass.  567 ;  Cheshire  v.  Berkshire  Conn- 
church  in  smoke  and  filling  it  with  of-   tp,  118  Mass.  386. 
fensive  odors  and  more  or  less  smoke       A  mill  owner  maintaining  a  dam  and 
and  cinders  and  disturbing  the  oongre-  pond  and  owning  the  right  to  flow  other 
gation  by  the  incessant  noises  caused  by  lands  should  not  be  separately  taxed  for 
the  blowing  off  of  steam,  the  ringing  of  the  bed  of  the  pond  or  the  lands  flowed, 
bells  and  sounding  of  whistles  and  the  where  the  entire  property  is  available 
backing  of  trains,  constitutes  a  private  chiefly  as  a  water  power  and  ia  included 
nuisance  for  which  compensation  must 
be  made  or  the  nuisance  removed.    IhidL 
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But  where  a  water  oompany  acquires  title  to,  and  takes  possession  of, 
•the  waters  of  a  pond  and  a  permanent  dam  and  sluiceway  connected 
therewith,  it  is  properly  taxable  upon  the  dam  and  sluiceway  as  for 
Teal  estate,  where  real  estate  for  purposes  of  taxation  includes  all  land 
^nd  all  buildings  and  other  things  erected  on  or  a£Sxed  to  the  same. 
If  the  interest  is  merely  an  easement,  one  who  is  entitled  to  an  ease- 
ment of  this  character,  including  the  right  to  maintain  a  permanent 
dam  and  sluiceway,  and  who  is  in  enjoyment  of  these  rights,  is  to  be 
•deemed  as  in  possession  of  the  real  estate  for  the  purpose  of  taxation.^ 
The  distinction  seems  to  be  that  the  mere  possibility  of  creating  a 
water  power  is  not  a  species  of  property  which  can  be  taxed ;  but  when 
this  possibility  has  been  made  a  reality,  and  has,  for  the  purposes  of 
use,  been  connected  with  some  definite  parcel  of  real  property,  it  has 
given  such  property  an  added  value  which  may  be  considered  in  fixing 
the  value  of  the  property  for  taxation  and  made  an  element  in  the 
total  valuation  which  shall  be  given  to  the  properly.  So,  since  ripar- 
ian rights  are  incident  to,  and  part  of,  the  abutting  shore  property, 
and  inseparable  therefrom  except  at  the  instance  and  by  the  act  of  the 
owner,  they  are  not  subject  to  taxation  independent  from  the  shore 
property  to  which  they  belong.*  Therefore,  the  right  of  a  riparian 
^wner  on  a  navigable  river  to  erect  a  dam  on  the  bed  of  the  stream  and 
to  use  the  power  of  its  waters  is,  for  purposes  of  taxation,  real  and 
not  personal  property.*  Since  water  which  has  been  stored  in  a  res- 
ervoir for  the  purpose  of  use  in  seasons  of  drought  gives  an  added 
value  to  the  mills  which  are  to  be  operated  by  it,  it  may  be  included 
in  the  appraised  value  of  the  land  on  which  it  is  located.®  A  water 
power  company  which  furnishes  water  to  manufacturers  who  are 
taxed  upon  its  value  is  itself  taxed  upon  the  value  of  the  surplus 
which  it  is  enabled  to  sell  to  third  persons  during  a  period  of  the  year, 
in  the  shape  of  a  tax  on  the  productive  value  of  the  land  employed  to 
■create  the  water  power.'' 

433.  Place  and  manner  of  taxation. —  Since  the  water  has  no  value 
except  as  it  is  capable  of  use,  and  the  value  arises  only  as  it  is  put  to 
use  and  in  connection  with  the  machinery  by  which  it  is  turned  info 
power,  the  question  of  the  place  and  manner  of  taxing  the  power  has 

In  the  general  appraisal  as  such.     He  *8tate  v.   8t,  Paul  d  D.  R.  Co,   81 

may  be  taxed  for  land  owned  by  him  Minn.  422,  84  N.  W.  302. 

in  fee,  although  used  only  for  the  pur-  *8tate  v.    Minneapolis    Mill    Co.    26 

pofle  of  flowing,  provided  the  valuation  Minn.  229,  2  N.  W.  839. 

is  so  made  as  to  avoid  a  double  assess-  *Cocheoo  Mfg.  Co.  v.  Strafford,  51  N. 

ment.     Cocheco  Mfg,  Co.  t.  Strafford,  H.  465. 

51  N.  H.  455.  'lAHceU  r.  MiddUaew  County,  6  Allen, 

*Plaw  Pond  Water  Co.  v.  Lynn,  147  181. 
31.  16  N.  B.  742. 
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caused  some  difficulty.  In  many  instances  the  water  may  be  stored 
in  one  jurisdiction  and  used  in  another,  or  the  reservoir  may  lie  in 
two  jurisdictions  and  the  water  may  be  used  in  only  one ;  and  the 
question  arises  whether  they  shall  share  the  benefit  of  the  tax  col- 
lected, or  whether  it  belongs  only  to  the  jurisdiction  in  which  the 
power  is  used.  The  Maine  court  held  that  water  power  cannot  be 
taxed  where  the  dam  is  situated  if  the  power  is  used  elsewhere,  since, 
until  it  is  applied,  it  is  potential,  and  not  actual  such  as  to  be  prop- 
erly subject  to  taxation.^  And  to  like  effect  the  Massachusetts  court 
has  held  that  a  water  power  created  by  a  dam  across  a  stream  which 
divides  two  towns,  which  is  used  exclusively  in  one  of  them,  is  not 
subject  to  taxation  by  the  other.*  But  the  New  Hampshire  court 
holds  that  water  power  or  rights  in  a  reservoir  are  an  interest  in  the 
land  upon  or  by  which  they  are  created,  and,  whether  appurtenant  to 
the  land  or  owned  apart  therefrom,  are  properly  valued  and  taxed 
where  such  land  is  situated.^  And  that  the  place  where  water  power 
is  created  and  kept,  and  not  the  place  where  it  is  used,  determines  the 
sitiLS  for  the  purpose  of  taxation.*  Under  this  rule,  water  power  ac- 
cumulated in  a  reservoir  by  artificial  means,  and  let  into  a  stream  for 
the  use  of  mills  20  miles  below,  is  taxable  at  its  fair  value  as  part  of 
the  real  estate  at  the  outlet,  although  the  mills,  with  the  water  power 
attached,  may  be  taxed  in  the  separate  township  in  which  they  are  sit- 
uated.' So,  the  owner  of  a  water  power  which  is  capable  of  being 
used  in  either  of  two  towns  cannot,  by  his  election  to  use  the  power 
in  one  or  other  of  the  towns,  or  by  any  disposition  of  title  or  use  of 
the  water,  alter  the  statutory  provision  that  real  estate,  including  land 
and  all  rights  thereto  and  interests  therein,  shall  be  taxed  in  the  town 
in  which  it  is  situated.^  Connecticut  has  adopted  this  rule,  and  holds 
that  water  power  created  by  a  dam  is  taxable  as  real  estate  in  the  state 
where  the  dam  exists,  although  it  is  transmitted  to  a  use  in  an  adjoin- 
ing state.^     Both  these  rules  cannot  be  enforced  without,  in  some  in- 

Wnion  Water  Pou>er  Co.  v.  Auhum,  which  is  taxable,  and  does  not  result  in 

90  Me.  60^  37  L.  R.  A.  651,  37  Atl.  331.  double  taxation  when  the  mills,  which 

^Boston  Mfg,  Co,  v.  Newton,  22  Pick,  have  risen  in  value  because  of  their  im- 

22.  proved  water  power,  are  also  appraised 

*Winnipiaeog€e  Lake  Cotton  d  Woolen  and  taxed   at  their   augmented   value. 

Mfg.  Co,  v.  Gilford,  64  N.  H.  337, 10  Atl.  Ibid, 

840.  *Aino8ke€tg   Mfg,  Co.  v.   Concord,  66 

In  an  appraisal  of  water  power,  the  N.  H.  562,  32  L.  R.  A.  621,  34  Atl.  241. 

capacity  of  one  mill  to    benefit    other  *Cocheoo  Mfg.  Co.  v.  Strafford,  61  N. 

mills  of  the  same  owner,  although  situ-  H.  455. 

ated  in  another  town,  through  its  more  ^Amoskeag  Mfg,  Co,  v.  Concord,  66  N- 

advantageous  position,  in  regulating  the  H.  562,  32  L.  R.  A.  621,  34  Atl.  241. 

flow  of  water  for  them  and  thereby  add-  ^Quinebaug    Reservoir    Co.  v.  Union, 

ing  to  their  value,  is  an  dement  of  value  73  Conn.  204,  47  Atl.  328. 
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stancefl,  enforcing  double  taxation,  and  one  should  be  chosen  and 
made  uniform.  The  value  of  the  land  on  which  the  reservoir  is  lo- 
cated because  of  its  natural  adaptability  to  such  use  may  have  an 
added  value,  and,  when  the  use  has  been  made  of  it^  that  added  value 
may  be  made  the  subject  of  taxation.  But  the  stored  water  has  no 
value  until  it  is  actually  put  to  use,  and  it  is  of  value  then  only  as  it 
enhances  the  value  of  the  property  where  it  is  used ;  so  that  true  prin- 
ciple would  seem  to  indicate  that  the  rule  of  the  Massachusetts  and 
Maine  courts  was  the  better  one.  Unused  water  power  is  merely  a 
capacity  of  the  land  for  improvement,  and  is  not  subject  to  taxation 
separate  from  the  land  f  and  should  be  taxed  by  adding  its  value  to 
the  value  of  the  real  estate  where  it  is  used.^  But  the  land  and  the 
value  added  to  it  by  the  fact  that  it  has  been  devoted  to  the  use  of  the 
reservoir  do  not  cease  to  be  taxable  as  real  estate  where  located,  by  the 
fact  that  they  have  been  devoted  to  the  use  of  supplying  water  power 
for  mills.^^  In  determining  the  value  of  the  power  the  cost  of  main- 
taining, repairing,  and  managing  the  reservoir  should  be  deducted.^' 
Water  power  is  included  in  an  exemption  of  the  owner  from  taxa- 
tion.*^ A  river  is  a  body  of  water  within  the  meaning  of  N.  H.  Law* 
1878,  chap.  48,  §  1,  authorizing  the  taxation  of  logs  lying  in  any  body 
of  water.** 

•Boston  Mfg.  Co.  y.  Vetoion,  22  Pick.  ^oeheco  Mfg.  Co.  r.  Strafford,  61  N. 

22.  H.  455. 

•Lowell    V.    Middlesew    Countg,     152  '•Stater.  Blundett,  2iJif.  J.  h.  492. 
Mass.  372,  0  L.  R.  A.  356^  25  N.  E.  469.  But  a  corporation  owning  mills  and 
^Pingree   t.    Berkshire    County,    102  water  privileges,  exempt  by  its  charter 
Mass.  76.  from  local  taxation  upon  all  its  prop- 
But  a  statute  making  storage  reser-  erty,  is  nevertheless  taxable  on  property 
voirs  assessable  for  taxation  in  the  town  owned  by  it  not  used  for  or  applicable- 
where  situated,  at  a  valuation  not  ex-  to  any  of  the  purposes  of  its  incorpora- 
reeding  the  fair  valuation    of    land    of  tion ;  but  in  estimating  for  taxation  the 
like  quality  in  the  immediate  vicinity,  value  of  such  property,  the  proximity  of 
thereby  excluding  all  increase  of  value  it  to  the  water  power  may  be  considered,, 
by  reason  ot  the  improvements  or  addi-  but  not  the  water  rents.    State  v.  /'Na- 
tions   made    for  the    construction    and  vell^  24  N.  J.  L.  370. 
maintenance  of  the  reservoir. — i'^  n^nnnyx-  ^Berlin     Mills    Co.    v.    Wenttcorth*^ 
:<titutional.    Cheshire  t.  Berkshire  Coun-  Location,  60  N.  H.  156. 
ly  Comrs.  118  Jdass.  386. 
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CHAPTER  XVn. 

UNSAFE  STREETS  AND  PREJ^flSES. 

434.  Liability  for  injury  because  of  water  in  street. 

435.  Liability  of  municipal  corporation  for  accumulation  of  ice  in  street. 

436.  Accumulation  of  ice  on  sidewalk. 

436a.  Effect  of  fixing  grade  so  as  to  attract  water  from  abutting  property. 
436b.  Ice  from  water  cast  into  street  from  abutting  building. 
436c.  Ice  from  temporary  causes. 
436d.  Act  of  private  citizen. 

437.  Liability  of  abutting  owner  for  causing  ice  to  form  on  walk. 

437a.  Water  from  roof. 

438.  Water  flowing  across  highway. 

4S8a.  Mill  race. 

439.  Unsafe  condition  in  street. 

439a.  Adjoining  street. 

439b.  Prescriptive  right  to  maintain  unsafe  condition  in  street. 

440.  Unsafe  premises. 

441.  N^ligent  use  of  water. 

442.  Highway  on  ice. 

434.  Liability  for  injury  because  of  water  in  street. —  The  duty  to 
keep  its  highways  free  from  the  accumulation  of  water  in  such  a  man- 
ner as  to  render  them  unsafe  is  within  the  duty  imposed  upon  a  mu- 
nicipal corporation  with  respect  to  its  highways  in  general.  If  tiie 
municipal  corporation  digs  pits  in  the  highway,  and  permits  them  to 
be  filled  with  water  in  such  a  way  as  to  be  dangerous  to  children  or 
imimals,  it  may  be  held  liable  for  deaths  caused  by  drowning  in 
them.*  But  in  order  to  render  the  municipality  liable  it  must  be 
responsible  for  the  creation  of  the  unsafe  condition,*  or  it  must  have 

^  A  municipal  corporation  is  liable  for  out  fault  on  the  part  of  it  or  its  parents, 

the  drowning  of  a  5-year  old  child  in  a  they  not  being  aware  of  the  existence  of 

pit  which  it  had  excavated,  while  con-  the   pit, — especially    as   the   work   was 

structing  a  bridge,  in  a  shallow  stream,  done  in  July,  at  a  time  when  children 

at  a  street  crossing,  and  to  which  it  had  would  naturally    be    attracted    to    the 

•constructed  a  levee  from  the  bank,  thus  brook  to  play.    Indianapolia  v.  Emmel- 

affording  an  easy  approach  to  the  pit,  man,  108  Ind.  630,  9  N.  E.  155. 
which  it  left  unguarded  in  the  absence       'A  municipal  corporation  is  not  liable 

of  the  workmen,  although  knowing  that  for  the  death  of  a  child  drowned  in  an 

•children   resided  near  and   were  accus-  uncovered  hole  or  well  of  water  dug  by 

tomed  to  play  in  that  vicinity;  and  into  some  unauthorized  person  in  an  unused 

which  the  child  fell  while  at  play  with-  part  of  a  highway  across  a  ravine  be- 

1502 
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permitted  it  to  exist  for  such  a  length  of  time  as  to  charge  it  with  neg- 
ligence. Therefore,  a  municipality  is  not  liable  for  the  death  of  a 
child  drowned  in  a  hole  which  had  been  dug  in  an  untraveled  ravine, 
which  it  had  not  accepted  or  opened  as  a  public  street,  although  a  plat 
of  the  surrounding  property  had  been  filed  by  the  owner  designating 
it  as  a  street'  At  least,  if  it  does  not  appear  that  it  has  received  no- 
tice of  the  existence  of  the  hole,  or  that  it  has  existed  for  such  a  length 
of  time  as  would  justify  the  presumption  of  notice.  A  municipal 
corporation  is  liable  for  damage  resulting  from  its  negligence  in  per- 
mitting water  to  accumulate  and  to  extend  to  and  over  a  sidewalk  and 
a  portion  of  a  highway,  and  so  to  remain  without  proper  safeguard 
against  being  entered  directly  from  the  street  by  a  child.*  But  the 
liability  of  a  city  for  the  deatli  of  a  child  is  not  shown  by  the  fact 
that  the  city  maintained  a  well  in  its  streets,  with  an  opening  level 
with  the  sidewalks,  covered  with  a  lid  on  leather  hinges;  and  that 
the  child,  who  was  of  tender  age,  was  found  in  the  well.*^  The  lia- 
bility extends  to  permitting  the  accimiulation  of  surface  water  on  or 
near  the  highway  in  such  a  way  as  to  render  it  unsafe.®  A  municipal 
corporation  may  be  found  negligent  in  case  its  street  commissioner, 
upon  finding  a  gutter  stopped  and  standing  full  of  water,  merely 
cleans  out  the  gutter  without  removing  the  obstruction  which 
prevents  the  flow  of  the  water,  so  tliat  the  gutter  again  fills,  obscuring 
the  location  of  the  curb,  so  that  one  attempting  to  cross  the  street 
falls  in  the  gutter  and  is  injured.^  So,  a  city  which  permits 
rubbish,  washed  upon  the  surface  of  a  street  by  reason  of  the  insuffi- 
ciency of  a  culvert,  to  remain  for  such  length  of  time  that  its  presence 
must  have  come  to  the  knowledge  of  the  officers  of  the  city,  will  be 
responsible  for  injuries  to  travelers  caused  by  such  obstruction.^ 
A  village  is  chargeable  with  negligence  where  it  permits  a  water  com- 
pany to  obstruct  a  drain  for  over  five  years  by  means  of  a  water  pipe, 
whereby  a  street  comer  is  frequently  flooded  and  the  crosswalk,  which 
runs   in  a  diagonal   direction,  is   covered   by  muddy  surface  water, 

tween  a  roadway  and  sidewalk  properly  *Carle  v.  De  Soto,  156  Mo.  443,  57  S. 

maintained  for  travel,  where  the  child,  W.  113. 

for  his  own  amusement  or  other  purpose,  *BoKman  t.  Omaha,  50  Neb.  84,  80  N. 

left   the    prepared    traveled   track    and  W.  250. 

went  upon  such  unused  portion  of  the  ^Lehman  v.  Brooklyn,  20  Barb.  234. 

highway.     Qoeltz  v.  Ashland,   76    Wis.  Hfurphy  v.  Indianapolis,  83  Ind.  76; 

642,  44  N.  W.  770.  Decker  v.  Soranton  City,  151    Pa.   241, 

Ilie  fact  of  the  existence  of  a  private  25  Atl.  36. 

cesspool  within  the  limits  of  a  highway  'Bly  v.  Whitehall,  120  N.  T.  506,  24  N. 

is  not  decisive  of  negligence  on  the  part  E.  043. 

of  the  town.    Hoey  v.  Natiek,  153  Mass.  *  Hazard  v.  CouncU  Bluff  a,  87  X»wa, 

688,  27  N.  B.  606.  61,  53  N.  W.  1083. 
Vol.  IL— Waxkbs.  06. 
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which  renders  the  crossing  dangerous.*  But  a  city  is  not  rendered 
liable  to  one  sustaining  personal  injuries  because  of  the  neglect  of  an 
independent  contractor,  in  grading  a  street^  to  remove  surface  water 
and  sewage,  by  its  failure  to  include  in  the  contract  for  the  improve- 
ment a  provision  that  the  contractor  care  for  and  remove  all  surface 
water,  di'ainage,  and  sewage  interfered  with  or  impeded  by  reason  of 
the  grading  of  the  street^^  The  same  principle  which  renders  a  mu- 
nicipality liable  for  permitting  the  highway  to  be  unsafe  through  the 
action  of  water  renders  a  citizen  liable  who  casts  the  water  into  the 
street  in  such  a  way  as  to  render  it  unsafe."  The  question  of  liabil- 
ity for  the  erection  of  embankments  in  the  street  so  as  to  interfere 
with  drainage  has  already  been  considered.^* 

438.  Liability  of  municipal  corporation  for  accnmulation  of  ice  in 
street. —  The  attempt  to  travel  by  ordinary  means  of  locomotion  over 
ice  is  always  attended  with  more  or  less  danger,  and  ice  never  forms  a 
safe  surface  for  a  highway.  Therefore,  if  the  municipality  permits 
water  to  accumulate  in  such  a  way  as  to  form  ice  and  render  the  sur- 
face of  the  street  unsafe,  it  will  be  liable  for  the  resulting  injury. 
By  reason  of  the  fact  that  the  bed  of  the  street  is  mostly  used  for 
horses  and  vehicles,  the  risk  of  ice  is  not  so  great  as  upon  the  side- 
walk, and  the  defect  must  be  greater  to  cause  an  injury.  But  if  the 
mimicipality  permits  such  a  use  of  the  street  as  to  render  it  unsafe 
by  an  accumulation  of  ice  upon  it,  it  will  be  liable  for  the  resulting 
injury.^     And  a  private  individual  is  also  liable  in  case  his  acts  cause 

*Lloyd  y.  Walton,  67  App.  Div.  288,  alleged  nor  proved  that  defendant  is  the 

67  N.  Y.  Supp.  929.  owner  or  in  control  of  the  pond  or  reser- 

^^White  V.  New  York,    15   App.    Div.  voir  from  which  the  water  hacked   up 

440,  44  N.  Y.  Supp.  464.  and  covered  the  highway,  an  order  abat- 

'^An  indictment    would    lie    for    the  ing  such  reservoir  as  a  nuisance  is  er- 

owner's  failure  to  remove  water  collect-  roneous.     Eaton  v.  People    (Colo.)     70 

ed  upon  the  highway;   or  he  might  be  Pac.  426. 

liable  in  a  civil   action    for    an    injury       The  common-law  remedy  in  the  nature 

done  to    the  embankment  by    his    mill  of  a  criminal  proceeding  for  obstructing 

pond.     Reg,  v.  Fitzgerald,  39  U.  C.  Q.  a  highway  by  turning  waste  water  in 

B.  297.  and  upon  it    is    supplanted    by    Mills's 
A  conviction  of  one  for  the  overflow  Anno.  Stat.  §  3963,  providing  that  all 

of  a  highway  by  means  of  a  milldam  penalties  therefor  are  to  be  recovered  in 

maintained   by  him   is   right,  although  an  action  in  the  nature  of  debt.    Ibid. 

the  road  overflowed  is  in  some  places  in-  ^Ante  |  191. 

closed  and  cultivated,  where  it  appears  ^A  municipality  is  liable  for  injuries 

that  the  overflow  is  at  other  parts  than  sustained  by  falling  upon  ice  in  a  street, 

those  inclosed ;  and  those  who  inclosed  it  caused  by  a  saloon  keeper's  being  per- 

were  anxious  that  it  should  be  opened  mitted  to  empty  water  through  a  pipe 

and  traveled,  which  was  impossible  ow-  in  large  quantities,  which  froze  over  a 

ing  to  the  overflow.    Reg,  v.  Lees,  29  U.  large  surface,    creating    a    nuisance    of 

C.  Q.  B.  221.  which  the  city  had  notice  and  whicli  it 
In  an  action  for  unlawfully  obstruct-  was  its  duty  to  abate.     Magaha  ▼.  Hag- 

ing  a  highway  by  allowing  waste  water  eratown,  96  Md.  62,  51  Atl.  832. 
to  flow  in  upon  it,  where  it  is  neither 
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the  defect*  A  water  company  which  continues  to  use  a  pipe  or  tun- 
nel conduit  after  it  has  become  leaky  so  as  to  allow  water  to  escape 
upon  the  highway  to  the  danger  of  the  traveling  public  does  so  at  its 
own  hazard;  and  if  it  permits  the  water  to  flow  upon  the  highway 
at  the  seasons  of  the  year  when  the  natural  and  probable  result  will 
be  the  formation  of  ice  and  the  creation  of  a  condition  dangerous  to 
travelers,  it  will  be  liable  for  injuries  resulting  therefrom.*  A  pre- 
scriptive right  to  take  water  from  a  natural  stream,  crossed  by  a  log 
dam  of  a  given  height,  in  a  raceway  alongside  and  culvert  athwart  a 
public  street,  to  mills  not  operated  in  extreme  cold  weather,  is  not 
broad  enough  to  sustain  a  defense  against  the  town  owning  the  high- 
way and  complaining,  that  by  replacing  the  wooden  dam  with  a  stone 
one,  higher  and  more  impervious  to  water,  and  running  the  mills  all 
through  the  winter,  more  water  and  ice  obstructed  the  sluiceway  and 
overflowed  the  road.* 

436.  Aocumnlation  of  ioe  on  sidewalk. — The  question  of  the  liability 
of  a  municipal  corporation  for  the  unsafe  condition  of  its  streets  be- 
cause of  snow  or  mere  slipperiness  from  sleet  or  other  causes  is  not 
within  the  scope  of  the  present  discussion ;  but  there  are  many  condi- 
tions which  arise  from  the  use  of  water,  or  the  failure  to  provide 
against  its  finding  its  way  upon  the  city  walks,  which  may  properly 
be  considered  here.  A  municipal  corporation  is  liable  for 
the  accumulation  of  ice  upon  a  sidewalk  through  its  own 
negligence,  in  such  a  way  as  to  render  the  walk  unsafe;  and  in 
such  cases  the  fact  that  the  ice  is  smooth  is  no  defense.^ 
And  this  rule  renders  the  municipality  liable  in  case  it  con- 
dtructs  the  walk  in  a  defective  manner,  so  as  to  cause  injury; 
and  a  sidewalk  constructed  or  permitted  to  remain  in  such  a 
condition  as  to  accumulate  water  which,  in  freezing  weather,  will 
cause  dangerous  ice,  is  usually  regarded  as  defective,  so  that  the  mu- 
nicipality will  be  liable  for  injuries  caused  by  it  As  said  in  Stanton 
V.  Springfield,^  a  way  may  be  defective  by  being  so  improperly  con- 
structed as  to  induce  a  special  or  constant  deposit  of  ice  in  a  particular 
locality.  It  may  be  built  at  such  an  angle,  and  so  exposed  to  the  for- 
mation of  ice,  as  to  make  passing  over  it  in  winter  especially  and  un- 
usually dangerous.  In  all  of  these  cases  it  will  be  for  the  jury,  im- 
der  proper  instructions,  to  decide,  as  a  question  of  fact,  whether  the 
way  is  properly  made  and  kept  in  proper  repair.     Depressions  in  the 

*Buri  ▼.  Utah  Light  d  P.  Co.  (Utah)  *Shreic8hury  v.  Brown,  26  Vt.  197. 

72    Pac.    497:    Benard    v.    Woonaocket  ^Magaha  v.  Hageratown,  95  Md.  62, 

Bobbin  Co,  23  R.  I.  581,  51  Atl.  209.  51  Ail  832. 

'Burt  V.  Utah  Light  d  P,  Co,  (Utah)  *  12  Allen,  566. 
72  Pae.  497. 
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walk,  into  which  water  flows  and  freezes  into  rough  and  uneven  sur- 
faces, may  constitute  a  defect.^  And  this  rule  has  been  extended  to 
permit  a  recovery  where  the  ice  was  smooth  and  slippery,  where  the 
condition  was  plainly  such  as  to  constitute  a  defect.*  In  Chamber- 
lain V.  Oshhosh?  it  was  held  that  a  hole  or  depression  in  a  walk,  into 
which  the  water  flows  and  freezes,  is  not  the  proximate  cause  of  in- 
jury from  slipping  and  falling  upon  the  smooth  ice.  That  decision 
seems  hardly  to  be  warranted  by  true  principle.  The  proximate 
cause  is  the  one  which  is  the  efficient  cause  of  the  injury ;  and  if  the 
depression  in  the  walk  was,  in  view  of  the  liability  of  water  to  freeze 
in  it,  such  as  to  constitute  a  defect,  it  would  seem  that  the  only  thing 
connected  with  the  accident  which  could  be  regarded  as  the  eflScient 
cause  was  the  defective  condition  of  the  walk,  and  for  this  the  munici- 
pality should  be  held  liable.  If  the  improper  construction  of  the* 
walk  causes  the  ice  to  form  there  in  such  a  way  as  to  make  the  walk 
dangerous  the  municipality  is  liable.®  To  hold  the  city  liable,  it 
must  have  had  notice  of  the  defective  condition,  if  notice  is  a  statu- 
tory prerequisite  to  its  liability.''^ 

436a.  Effect  of  fixing  grade  so  as  to  attract  water  from  abutting  prop- 
erty.—  If  the  grade  of  the  street  is  so  fixed  with  relation  to  adjoining 
property  that  the  water  will  naturally  flow  from  such  property  onto 
the  street,  and  accumulate  in  the  form  of  ice,  the  municipality  may  be 
liable  for  injuries  thereby  caused  to  travelers,  as  for  a  defective^ 
street.^  Thus,  a  town  may  be  liable  for  injuries  caused  by  ice  on  a 
highway,  where,  by  reason  of  the  relation  of  the  road  to  a  springy  hill- 
side and  the  direction  of  the  slope  of  the  road,  the  situation  is  such  a:^ 

*lJpham  V.  Salem,  162  Mass.  483,  39  forming  in  a  gutter  cut  into  the  walk  to 

N.  E.  178.  carry  off   water  flowing  from  the  roof 

^McDonnell  v.   Philadelphia,    12    Pa.  of  an    adjoining    building,    where    the 

Co.  Ct.  672.  jyutter  stone  has  become  raised  and  the 

•84  Wis.  289,  19  L.  R.  A.  513,  64  N.  dinnnel  broken,  so  that  it  permits  the 

W.  618.  flow  of  water  dammed  back  by  the  raised 

*A<j!am8  v.   ChicopeCt   147   Mass.   440,  gutter   stone    to    the    walk,   where    it 

18  N.  E.  231;    Conklin    v.    Elmira,    11  ifreezes.     Gillrie  v.  Lockport,  122  N.  Y. 

App.  Div.  402,  42  N.  Y.  Supp.  518.  403,  25  N.  E,  357. 

An  action  will  lie  against  a  munici-  On  a  Rimilnr  principle,  it  has    been 

pality  for  injuries  sustained  by  slipping  hold   that  a  city  imdertaking  to  build 

upon  ice,  where  the  sidewalk,  from  age  and  maintain  sidewalks  is  liable  for  in- 

and  long  use  or  improper  construction,  juries  caused  by  the  cutting  of  a  ditch 

had  sunken  down  so  as  to  allow  water  through  ice  and  snow  across  a  sidewalk 

to  accumulate  upon  it,  in  consequence  for  the  purpose  of  conveying  watet  into 

of  which  the  ice  which  caused  the  acci-  the  gutter.     Hall  v.  Manohestery  40  N. 

dent  was  formed.    Cornwall  v.  Derochie,  H.  410. 

24  Can.  S.  C.  301.  'Allen  v.  Cook,  21  R.  I.  525,  45  Atl. 

A  municipal  corporation  will  be  lia-  148. 

ble  for  the  injuries  cuised  by  a  fall  on  ^^for!ie  v.  Boston,  109  Mass.  446:  Ney 

one  of  its  sidewalks   by   resLson   of  ice  v.  Troy,  50  Hun,  604,  3  N.  Y.  Supp.  679. 
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to  render  the  highway  unsafe.*  A  municipal  corporation  is  liable  for 
injuries  caused  by  a  fall  on  ice  which  is  caused  by  the  flow  of  water 
from  an  alley  across  a  sidewalk,  which  freezes  in  such  form  and  pro- 
jK)rtion  as  to  become  dangerous  to  travelers,  if  it  permits  the  forma- 
tion to  remain  on  the  sidewalk  for  an  unreasonable  length  of  time." 
But  a  municipal  corporation  is  not  bound  to  drain  the  surface  water 
from  a  vacant  lot  under  a  sidewalk,  or  dam  the  water  back  to  prevent 
its  flowing  over  the  walk,  under  penalty  of  being  liable  for  injuries 
caused  by  a  fall  on  ice  formed  from  the  water  as  it  flows  across  the 
walk.*  Whether  the  circumstances  are  such  as  to  render  the  street 
defective  and  the  municipality  liable  is  a  question  for  the  jury.^  The 
municipality  is  not  liable  if  the  ice  was  caused  by  the  freezing  of  wa- 
ter flowing  upon  the  walk  by  reason  of  the  defective  drainage  of  ad- 
joining property,  where  it  had  not  existed  for  any  length  of  time  and 
was  so  thin  and  smooth  as  not  to  cause  an  obstruction  to  travel.® 

436b.  Ice  from  water  cast  into  street  from  abutting  building. — 
If  a  leader  is  constructed  from  the  eaves  trough  of  an  adjoining  build- 
ing in  such  a  way  as  to  cast  the  watxir  upon  the  walk,  this  may  render 
the  municipality  liable  for  a  defective  street,  or  for  ice  resulting  from 
an  artificial  cause.  As  said  in  Olson  v.  Worcester,'^  sl  ridge  of  ice  on 
a  sidewalk,  caused  by  water  flowing  from  a  conductor  pipe  on  an  ad- 
joining building,  may  be  found  to  be  a  defect  in  the  highway,  for  in- 
jury caused  by  which  the  municipality  ^vill  be  liable.*  And  this  is 
especially  true  where  a  depression  or  gutter  was  constructed  in  the 
walk,  so  as  to  indicate  that  the  abutting  owner  intended  to  drain  the 
water  from  his  roof  across  the  walk  permanently.^     It  has  been  held 

^Pinkham  v.  Topsfield,  104  Mass.  78.  vate  way  over  which   the  city  had  no 

^Scott  V.  Scranton,  5  Lack.  L.  News,  control.    Blakelcy  v.  Troy,  18  Hun,  167. 

73.  '"Shumuay  v.  Burlington,    108    Iowa, 

A  municipal  corporation  will  be  lia-  424,  79  N.  VV.  123. 

ble  for  injuries  to  a  traveler  on  a  high-  *Lafidolt  v.  Kortpich,  37  Conn.  615.  ' 

way,   caused    by   falling    upon    ice    per-  *  142  Ma^s.  .530,  8  N.  E.  441. 

mitted  to  form  from  water  leaking  from  ^Scoville  v.  ISalt  Lake  City,  11  ITtah, 

a  race  adjoining  the  highway,  and  con-  60,  3ft   Pac.  481 :  Dean   v.  T^^civ    Castlr, 

cealed  by  a  light  fall  of  snow,  where  the  201  Pa.  51,  50  Atl.  310;  Hall  v.  Loirr//, 

municipality   was   n.^Mgent   in   permit-  10  Cush.  2G0;  Mosey  v.  Troy,  61  Barb, 

ting  the   conditions  to   exist.     Clark   v.  680. 

Lockport,  40  Barb.  580.  If  ice  on  a  sidewalk  is  not  only  smooth 

*Tracey  v.  Poughkeepsie,  46  Hun,  569.  and  slippery  but  has  remained  for  some 

A  city  is  not  liable    for    an    injury  time,  and    by  the    dripping    of    water 

caused  by  a  fall  on  ice  which  formed  on  from   the  caves   of  an   adjoining  house 

a  sidewalk  during  the  night,  and  was  has  been  rounded  up  and  made  uneven, 

not  removed  at  the  time  of  the  accident,  so  that  a  person  cannot  walk  over  it  us- 

about    1    o'clock  i».  M.  of  the  following  ing  due  care  without  being  in  danger  of 

day,   although    the    water    came    from  falling,   the  jury   will   be  warranted   in 

springs  and  melting    snow    which    was  finding    the    highway    to    be    defective, 

permitted   to   flow  along   an   alley   onto  Hutching  v.  Boston,  97  Mass.  272  note, 

the  sidewalk,  where  the  alley  was  a  pri-  *  Hughes  v.  Laxorcnce,  160  Mass.  474, 
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that  a  municipal  corporation  is  not  responsible  for  injuries  caused  by 
water  dripping  from  a  building  adjoining  a  sidewalk,  in  such  a  way 
as  to  freeze  and  render  the  walk  unsafe.^  And  where  an  abutting 
owner  maintained  an  awning  across  a  sidewalk  in  such  a  way  that 
water  dripped  from  it  and  froze  upon  the  walk  in  a  ridge,  the  court 
held  that  he,  and  not  the  municipal  corporation,  should  be  liable  for 
an  injury  resulting  from  a  fall  upon  it.*^  There  is  no  doubt  that  in 
either  of  these  cases  the  abutting  owner  is  liable  for  the  condition  he 
has  caused.  But  how  can  the  municipality  escape  liability  for  an 
unsafe  condition  of  the  street  which  it  is  under  obligation  to  keep 
safe,  merely  because  the  unsafe  condition  was  created  by  the  abutting 
owner,  where  the  condition  was  a  permanent  one  and  it  had  the  abso- 
lute power  to  compel  its  removal?  There  can  be  no  question  that 
the  municipality  would  be  liable  if  it  permitted  the  abutting  owner 
to  pile  earth  in  the  street  in  such  a  way  as  to  render  it  unsafe,  and 
there  is  no  ground  of  distinction  between  such  a  case  and  permitting 
him  to  dispose  of  water  which  it  was  his  duty  to  care  for,  by  abandon- 
ing it  in  such  a  way  as  to  render  the  highway  unsafe.  Whether  or 
not  the  municipality  is  negligent  in  its  dealing  with  conditions  which 
confront  it  is  for  the  jury.®  Some  courts  have  made  a  distinction 
between  ice  resulting  from  such  a  cause,  which  was  smooth,  and  that 
which  was  uneven  or  broken  into  ridges,  holding  that  there  was  no 
liability  in  the  former  case.^  This  distinction  is  an  attempted  appli- 
cation of  the  rule  that  there  is  no  liability  for  a  mere  slippery  condi- 
tion of  the  streets  due  to  sleet  or  freezing  rain.     But  that  rule  is  not 

36  N.  E.  485;    Fitzgerald   v.    Wohum,  matter  of  law,  free  from  negligence,  al- 

109  Mass.  204.  though   during  such   time  no  thaw  oc- 

*Kavenp  v.  Troy,  108  N.  Y.  571,   15  curred  to  make  the  ice  readily  reniov 

N.  E.  726;  Hausmann   v.    Madison,    85  able.     Thompson  v.   Saratoga    Springs. 

Wis.  190,  21  L.  R.  A.  263,  39  Am.  St.  22  Apo.  Div.  186,  47  N.  Y.  Supp.  1032. 

Rep.  834,  55  N.  W.  167.  "Hanson    v.     Warren,     2     Monaghan 

A  charge  that  if  the  accumulation  of  (Pa.)  695,  14  Atl.  405. 

ice  on  which  the  plaintiff  fell  resulted  *Todd  v.  Troy.  61  N.  Y.  506;  Darling 

from  the  dripping  from  the  eaves,  plain-  v.  New  York,  18  Him,  340. 

tiflf  cannot  recover  against  the  city,  but  Whether   reasonable   care  required   a 

can  if  it  resulted  from  an  accumulation  municipality  to  remove  from   its   aide- 

of  snow  on  the  walk,  sufficiently  covers  walk  ice  upon  which  the  plaintiff  fell 

a  requested  charge  that,  if  the  jury  are  and  was  injured  is  a  question  for  the 

unable  to  determine  whether  the  ridge  jury,  where  the  ice  was  formed  by  wa- 

of  ice  causing  the  accident  complained  ter  dripping  from  the  eaves  and  through 

of  was  due  to  dripping  from  the  eaves  the  cornice  of  a  building,  and  frozen  up- 

or  to  snow  on  the  walk,  plaintiff  cannot  on  the  sidewalk,  upon  which  a  ridge  had 

recover.     Kean^  v.  Wat  erf  or  d,  20  N.  Y.  existed  for  ten  days  before  the  accident. 

8.  R.  340,  8  N.  Y.  Supp.  790.  5f orris  v.   Saratoga  Springs,    55    App. 

But  a  village  which  permits  the  water  Div.  263,  66  N.  Y.  Supp.  821. 

dripping  from  the  eaves  of  a  bay  window  ^Billings  v.  Worcester,  102  Mass.  329, 

adjacent  to  the  walk,  where  it  freezes.  3  Am.  Rep.  460;  Oavett  v.  Jackson,  109 

to  accumulate  a    ridge    of    ice    several  Mich.  408,  32  L.  R,  A.  861,  C7    N.  W. 

inches  thick  and  2  or  3  feet  broad,  and  517. 
to  so  remain  for  ten  days,  is  not,  as 
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applicable  to  the  case  of  water  thrown  across  the  walk  from  a  con- 
ductor pipe.  Such  a  pipe  will  cause  ice  to  freeze  at  its  outlet  at  every 
time  of  alternate  freezing  and  thawing  weather,  and  the  very  fact  that 
there  is  not  a  general  icy  condition  of  the  walks  may  make  the  local 
condition  all  the  more  dangerous^  because  the  traveler  is  not  on  his 
guard.  If  the  ice  has  a  pitch  to  it,  either  because  of  the  slope  of  the 
walk,  or  because  it  forms  more  tliickly  at  one  side  than  at  the  other, 
the  very  smoothness  may  constitute  its  most  dangerous  character.  The 
liability  should  depend,  not  upon  the  question  whether  the  ice  was 
smooth  or  rough,  but  upon  whether,  under  all  the  circumstances  of 
the  case,  the  existing  condition  should  be  regarded  as  a  defect  which 
the  municipal  corporation  was  under  obligation  to  correct.  The  true 
rule  was  applied  in  Ayres  v.  HammoiidspoH,^  where  it  was  held  that 
a  village  which  permits  a  walk  to  remain  in  an  uneven  and  slanting 
condition,  so  that  water  dropping  from  the  eaves  trough  of  a  building 
causes  an  accumulation  of  ice  thereon  at  times  when  the  rest  of  the 
walk  is  dry,  is  liable  to  one  not  aware  of  the  dangerous  condition  of 
the  walk,  who  is  injured  by  falling  thereon.  The  mere  fact  that  the 
ice  was  smooth  will  not  absolve  the  municipality  from  liability  if  it 
is  found  to  be  an  obstruction  to  travel.®  If  an  obstruction  caused  by 
a  discharge  of  water  from  a  leader  pipe  on  to  the  sidewalk,  where  it 
froze,  has  existed  for  a  sufficient  time  to  charge  the  city  with  notice 
of  the  defect^  its  liability  is  not  affected  by  the  allowance  of  a  reason- 
able time  for  the  owner  to  clean  the  walk  or  by  the  fact  that  he  has, 
theretofore,  promptly  cleaned  the  walk.*® 

486c.  Ice  from  temporary  oanses.—  The  question  of  the  liability  of 
a  municipal  corporation  for  injuries  caused  by  ice  which  has  been 
formed  on  the  walk  by  temporary  causes  will  depend  upon  its  connec- 
tion with  the  formation  of  the  ice,  or  its  method  of  dealing  with  it 
after  notice  of  its  formation,  or  with  the  thing  which  caused  its  for- 
mation after  receiving  notice  of  the  fact  that  it  is  likely  to  cause  it. 
If  the  municipality  or  its  agent  is  guilty  of  negligence  in  creating 
conditions  which  cause  the  water  to  flow  onto  the  walk  and  freeze,  the 
municipality  is  liable.*  But  one  injured  by  falling  on  an  icy  side- 
walk at  a  point  where  the  gutter  overflowed  cannot  recover  against  the 
city  where  no  negligence  is  charged  other  than  that  the  slope  of  the 

*  11  K  Y.  S.  R.  706,  7  N.  Y.  Supp.  found  negligent  if  its  servants,  in  dean- 

174.  ing  the  snow  from  a  crosswalk,  pile  it 

*fitone  y.  HubhardsiKnif  100  Mass.  49.  upon  a  sower  grating  in  such  a  way  that 

^'Relch  V.  Neto  York,  12  Daly,  72.  in  a  aubftequeiit  storm  the  water  cannot 

'A    municipal    corporation   may   be  flow  into  the  sewer,  but  spreads  over 
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sidewalk  was  too  great^  And  a  city  is  not  liable  for  an  injury  re- 
sulting from  the  accumulation  of  ice  on  a  sidewalk,  caused  by  water 
being  splashed  over  or  escaping  from  a  drinking  fountain,  when  it  has 
not  been  negligent  in  the  construction  or  operation  of  such  fountain, 
and  there  is  no  evidence  that  it  permitted  the  ice  to  remain  where  it 
endangered  passersby  after  receiving  notice  thereof.^  So,  the  mere 
fact  that  a  gutter  or  catch  basin  is  temporarily  obstructed  so  as  to  cause 
the  water  to  flow  onto  the  walk  and  freeze  will  not  render  the  munic- 
ipality liable  if  it  is  not  negligent  in  failing  to  remove  the  condition 
after  receiving  notice  of  it.*  But  the  municipality  must  be  diligent 
in  removing  the  condition  after  receiving  notice  of  it*  And  a  village 
which  collects  water  in  a  surface  drain,  and  fails  to  provide  a  proper 
outlet  for  it,  so  that  it  forms  a  coating  of  ice  on  which  a  passerby  is 
injured,  is  liable  therefor ;  and  it  is  a  question  for  the  jury  whether 
the  ice  was  produced  by  the  overflow  from  the  drain,  or  by  some  other 
agency.*  The  municipality  may  be  liable  for  the  negligent  use  of 
the  hydrants  connected  with  its  water-supply  system,  by  which  ice  is 
caused  to  form  upon  the  walk  and  render  it  unsafeJ 

436d.  Act  of  private  citizen. — The  municipality  cannot  absolve  it- 
self from  liability  by  the  fact  that  the  ice  was  formed  by  the  act  of  a 
private  citizen,  if  it  permitted  the  act  to  be  done  with  knowledge  that 
it  would  create  a  defect  in  the  highway.*  But  the  municipality  is 
not  responsible  for  injuries  caused  by  acts  of  citizens  of  which  it  has 

the   sidewalk   and   freezes,   raalcing  the  E.  270,  AfRrminff  84  Hun,  236,  32  N.  Y. 

walk  unsafe.     Bishop    v.   Qoshen,    120  Supp.  543;  Gaylord  v.  Netc  Britain,  58 

N.  Y.  337,  24  N.  E.  720.  Conn.  308,  8  L.  R.  A.  752,  20  Atl.  305; 

A  municipal  corporation  is  negligent  Manrnss  v.  Oil  Giiy,  178    Pa.    276,    35 

in   permitting  a    catch    basin      to    be  Atl.  069;  Lynchburg  ▼.  WaUaoe,  05  Va. 

clogged,  and  then  flushing  a  hydrant  in  040,  2l»  S.  E.  675. 

such  a   way  that  the  water  runs   into  'Woolsey  v.  EHenvUle,  61  Hun,   136, 

the  street  and  onto  crossings,  freezing  15  N.  Y.  Supp.  647. 

and  rendering  them  unsafe.     Chicago  v.  ^ Corbet t  v.  Troy,  53  Hun,  228,  6  N. 

Bmith,  48  III.  107.  Y.  Supp.  381;  Powers    v.    Chicago,    20 

In  Kenyon  v.  Mondovi,  98  Wis.  50,  73  111.  App.  178. 

N.  W.  314,  it  seems  to  be  assumed  that  It  is  for  the  jury  to  say  whether  a 

it  is  negligence  for  which  the  city  may  municipal    corporation    had    reasonable 

be  liable,  to  permit  ice  to  form  aroimd  notice  of  the  flowing  of  water  from  a  fire 

a  pump  in  a  highway.  plug  in  extremely  cold  weather,  form- 

*Rehrey  v.  Vewburgh,  60  N.  Y.  S.  R,  ing  ridges  of  ice  so   as    to   render   the 

250,  28  N.  Y.  Supp.  916.  street  extremely  dangerous,   where  the 

'"^Metzger  v.  Chicago^  103  111.  App.  605.  e\idence  showed  that  the  city  agent  vis- 

^Kanmnberg  v.  Alpena,  96  Mich.  53,  ited  this  fire  plug  every  day  during  cold 

55  N.  W.  (U4;   (iram  v.  Greenbush,  20  weather,  and  the  street  had  been  in  that 

N.  Y.    S.    R.  370,    3    N.    Y.   Supp.    76;  condition  for  36  hours  prior  to  the  acci- 

fiianke  v.  Ht.  Paul,  71  Minn.  51,  73  N.  dent.     Powers  v.  Chicago,  20  111.  App. 

VV.  629.  178. 

^Decker  V.  Scrattton  City,  151  Pa.  241,  ^Magaha  v.  Hagerstown,  96  Md.  62,61 

31  Am.  St.  Rep.  7.'S7,  25  Atl    36;  Wool-  Atl.  832, 
sey  V.  EUenville,  155  N.  Y.  573,  50  N. 
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no  notice.*  It  may,  however,  be  liable  in  case,  after  notice,  it  does  not 
require  the  condition  to  be  removed  within  a  reasonable  time.' 
Whether  or  not  a  city  performs  its  duty  by  seeing  that  slippery  ice  on 
the  sidewalk  is  covered  w^ith  malt  sprouts  is  a  question  of  fact  for  the 
jury.^ 

437.  Liability  of  abutting  owner  for  cansing  ioe  to  form  on  walk. — 
One  o^^^ling  land  abutting  on  a  street  is  liable  in  case  he  constructs 
gutters  or  leaders  in  such  a  way  as  to  cast  water  on  the  walk  where  it 
M'ill  freeze  and  render  the  walk  unsafe.^  And  the  liability  is  not 
modified  by  the  fact  that  it  is  customary  in  the  municipality  to  drain 

'A  city  is  not  liable  for  injuries  sus-  A  municipal  corporation  will  not  be 

taincd  by  one  who  slipped  upon  a  walk  liable  for  the  slippery  condition  of  ite 

covered  with  ice  due  to  the  fall  of  water  walks  caused  by  the  freezing  of  water 

from  a  h}'drant  in  the  yard  of  a  citizen,  overflowing  a  gutter  in   which   it  had 

where  the  walk  had  been  in  such  condi-  been  pumped  by  a  fire  engine  which  was 

lion  but  three  days,  and  the  city  had  in  use  for  a  proper  purpose  and  in  a 

no  notice  of  the  defect,  which  was  cov-  lawful  manner.    C^ooA;  v.  Miltcaukee,  27 

cred  by  a  recent  fall  of  snow.  Corey  v.  Wis.  191. 

Ann  Arbor,   124  Mich.   134,  82  N.   W.  *Reedy  v.  St,  Louis  Bracing  Aaao,  161 

804.  Mo.  523,  53  L.  R.  A.  805,  61  S.  W.  859. 

A  municipality  may  not  be  held  re-  A  municipality  is  liable  for  negligent- 

sponsible  for  the  consequences  of  such  ly  permitting  ice  formed  by  the  freez- 

an    extraordinary    occurrence    as    the  ing  of  water  discharged  from  a  hydrant 

pumping  of  water  on  a  street  in  large  by  a  water  company  to    remain    on    a 

quantities  by  the  wrongful  use  of  one  crosswalk,  although  the  water  may  have 

of  its  fire  engines,  because  of  which  a  been  lawfully  discharged  thereon  by  the 

gutter  overflows  and  ice  is  formed  on  a  water  company.    Waltemeyer  t.  Ktmsaa 

crosswalk,  if  the  gutter    is    sufiiciently  Ci/y*  71  Mo.  App.  354. 

free  from  obstructions    to    carry   away  *Rcedy  v.  8t,  Lotiis  Brewing  Asao,  161 

such  water  as  accumulates  from  natural  Mo.  523,  53  L.  R.  A.  805,  61  S.  W.  859. 

causes,  unless  gtiilty  of    negligence    in  Although  the  question  of  notice  to  the 

failing  to  remedy  the  dangerous  condi-  city  of  dangerous  ioe  on  the  sidewalk 

tion  of  the   walk.    Cook   v.  Milwaukee,  is  for  the  jury,  where  it  froze  during 

24  Wis.  270,  1  Am.  Rep.  183.  the  night  and  in  the  morning  was  cov- 

A  municipal  corporation  is  not  liable  ered  by  the  abutting  owner  with  malt 
for  the  unsnfe  condition  of  a  street  by  sprouts,  which  were  swept  off  by  boys 
reason  of  water  which  has  frozen  there,  about  dark  on  the  evening  of  the  acci- 
through  the  act  of  a  member  of  its  fire  dent,  yet,  if  the  jury  is  not  from  the 
department  in  thawing  out  a  hydrant  vicinage,  it  should  not  be  permitted  to 
with  its  acquiescence.  The  act  is  one  draw  the  inference  of  notice  from  con- 
governmental  and  political  in  its  charac-  sideration  of  the  care  that  would  be 
ter,  and  solely  for  the  public  benefit,  exercised  by  the  city's  "proper  ofiioers 
and  therefore*  is  within  the  rule  that  having  charge  of  keeping  its  streets  in 
the  municipality  cannot  be  made  liable,  repair."    Ibid. 

The  court  says  the  fire  department  and  ^ Davis  v.  Rich,  180  Mass.  235,  62  N. 

its  service  are  of  no  benefit  or  profit  to  E.  375. 

the  village  in    its    corporate    capacity.  In  an  action  to  recover  for  personal 

The  case  is  rested  upon  the  ground  that  injuries  sustained  by  a  fall  upon  an  icy 

the  doctrine  of  respondeat  superior  does  walk,  a  nonsuit  was  improperly  granted, 

not  apply,  the  court  saying  the  case  is  in  the  absence  of    contributory    negli- 

grounded  solely  upon  the  application  of  genoe,  where  the  evidence  showed  that 

the  doctrine  of  respondeat  superior^  and  the  water  had  flowed  over  the  walk  for 

can  be  maintained  only  by  establishing  several  days  until    it    froze    in    ri^jges 

the  rule  of  master  and  servant.     Welsh  %vith  a  rough  uneven  surface.    Loois  t. 

▼.  Rutland,  56  Vt  228,   48   Jim.   Rep.  Eureka  Club,  66  N.  Y.  Supp.  66. 
76& 
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water  from  roofs  and  waste  pipes  across  the  pavement  to  the  gutter.- 
This  liability  will  attach  to  anyone  who  attempts  to  deal  with  water 
in  such  a  way  as  to  cause  it  to  flow  onto  the  walk  and  render  the  walk 
unsafe.*  There  is  a  New  Jersey  case  which  is  out  of  harmony  with 
the  decisions  elsewhere.  In  it  the  owner  of  a  lot  sloping  towards  a 
street  erected  a  building  thereon  upon  a  wall,  through  which  holes 
were  left  to  allow  the  water  to  escape.  The  result  was  that  water 
flowed  from  the  holes  across  the  walk  and,  in  cold  weather,  formed  ice. 
A  traveler  on  the  walk,  having  fallen  upon  such  ioe  and  having  been 
injured,  brought  an  action  against  the  property  owner,  who  was  held 
not  liable,  on  the  ground  that  the  altered  transmission  of  surface 
water,  caused  by  the  erection  of  a  building  upon  land  over  which  it  is 
accustomed  to  flow,  affords  no  ground  of  action  to  a  person  who  suf- 
fers injury  by  reason  thereof.*  This  decision  cannot  be  sustained  on 
principle.  The  water  was  concentrated  into  channels,  and  cast  di- 
rectly upon  tlie  walk  in  such  a  way  that  injury  must  almost  necessa- 
rily result  in  freezing  weather.  Such  conduct  must  be  regarded  as  a 
nuisance  rendering  the  one  creating  it  liable  for  the  consequences. 
Had  the  ice  been  caused  to  form  merely  because  of  an  alteration  in  the 
grade*  between  the  street  and  the  abutting  property,  the  principle 
laid  down  in  that  case  would  have  been  applicable,  and  the  abutting 
owner  would  not  have  been  liable ;  but  the  principle  is  not  applicable 
to  the  facts  of  the  case.  One  owning  a  lot  abutting  on  a  public  street 
in  a  city  is  not  liable  for  the  damages  the  municipality  has  been  com- 
pelled to  pay  for  injuries  received  by  a  person  in  consequence  of  ice 
accumulated  about  a  pump  in  the  sidewalk  in  front  of  his  lot  caused 
by  the  overflow  and  drip  from  the  pump  when  used  by  such  owner 
in  common  with  others,  in  which  he  claimed  no  interest  different  from 
that  of  the  city  or  public  generally,  and  over  which  he  exercised  no 
exclusive  control,  but  merely  used  in  common  with  other  citizens 
under  a  license  from  the  municipality,  and  whose  benefit  from  its  ex- 
istence was  the  same  as  that  of  others,  differing  only  in  degree,  al- 

'Brown  v.  White,  202  Pa.  297,  58  L.  Co.  6«  N.  J.  L.  641,  58  L.  R.  A.  329,  88 

R.  A.  321,  51  Atl.  962.  Am.  St.  Rep.  602,  61  Atl.  147. 

*Thuringer  v.  New  York  C.  dc  H.  R,  'Brown  v.  Wysong,  1  App.  Div.  423, 

R.  Co,  82  Hun,  33,  31  N.  Y.  Siipp.  419;  37  N.  Y.  Supp.  281. 

Crocker  v.  Schurematiy  7  Mo.  App.  358.  An  abutting  owner  is  not  liable  for 

A  water  company  is  liable  for  its  fail-  personal  injuries  from  a  fall  upon  ice 
ure  to  remove  from  a  crosswalk  ice  on  a  driveway  constructed  across  the 
formed  thereon  by  the  freezing  of  water  sidewalk  for  the  necessary  use  of  the 
discharged  by  it  from  a  hydrant,  al-  premises,  accumulated  from  water  flow- 
though  the  act  of  discharging  the  water  ing  olf  his  land  onto  the  sidewalk, 
mav  have  been  lawful.  Waltemeyer  v,  Knotk  ▼.  Meltzer,  3  MUiJ,  606,  23  JJ,  X% 
Kansas  City,  71  Mo.  App.  354.  Supp.  342. 

*j€68up  V.  Bamford  Bros,  Silk  Mfg. 
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though  he  had  once  made  some  trifling  repairs  to  the  pump,  and  its 
position  had  once  been  changed,  under  the  direction  of  the  municipal- 
ity, with  his  knowledge  and  consent,  by  moving  it  nearer  his  lot  line.^ 
An  injury  to  a  horse  resulting  from  its  slipping  on  ice  forming  in  a 
highway  is  too  remote  to  be  attributed  to  the  act  of  a  person  washing 
his  van  in  the  street,  the  water  from  which  flowed  in  a  gutter  toward 
a  grate  leading  to  a  sewer,  but  which,  on  account  of  the  grating  being 
obstructed  by  ice,  flowed  over  the  highway,  forming  the  ice  in  ques- 
tion, where  such  person  at  the  time  of  casting  the  water  in  the  gutter 
did  not  know  that  the  sewer  grating  was  obstructed.''  If  the  property 
owner  has  constructed  a  drain  to  cast  water  onto  the  walk,  he  is  not 
relieved  from  liability  for  the  injury  by  the  fact  that  the  water  was 
actually  put  into  the  drain  by  his  tenant.® 

437a.  Water  from  roof. —  A'egligently  maintaining  a  leader  from 
the  roof  of  a  building  so  as  to  discharge  water  ont/)  the  sidewalk,  by 
which  ice  is  accumulated  thereon  and  the  walk  rendered  dangerous, 
will  render  the  property  owner  liable  for  injury  caused  thereby  to  pe- 
destrians.^ It  is  immaterial  that  the  building  is  in  possession  of  ten- 
ants, if  the  roof  and  leader  are  controlled  by  the  landlord.^  But  a 
conductor  pipe  designed  to  carry  water  from  a  roof  to  the  ground,  if 
constructed  with  due  care  and  proper  precaution,  cannot  be  deemed 
a  nuisance,  although  discharging  upon  the  sidewalk,  if  it  is  not  pro- 
hibited by  a  municipal  ordinance.  And  the  fact  that  ice  thereby 
forms  on  the  walk  and  causes  injury  will  give  no  right  of  action  to 
an  individual  against  the  one  in  front  of  whose  property  it  formed, 
where  it  carried  water  from  the  adjoining  house,  and  he  was  in  no 
way  responsible  for  it,  and  had  not  been  notified  to  remove  the  ice.'** 
If  the  abutting  owner  maintains  an  awning  in  such  a  way  as  to  cause 
ice  to  accumulate  on  the  walk,  he  wull  be  liable  for  injuries  thereby 
caused.*     An  owner  of  property  abutting  on  a  street  is  not  liable  to  a 

*Ellchart  v.  Wickvrire,  87  Ind.  77.  A  lot  owner  who  conatnicts  a  pipe  to 

^Sharp  V.  FoirelL  L.  R.  7  C.  P.  253,  lend  the  water  from  his  roof  to  a  8ide- 
41  L.  J.  C.  P.  N.  S.  95,  26  L.  T.  N.  S.  walk  will  be  bound  to  indemnify  the 
43().  20  VVo44c.  Rep.  584.  municipal  corporation  against  liability 

*Iftfuim    V.   Uroderick    (Minn.)    95   N.   for  injury  by  the  presence  on  the  walk 
W.  221 :   BroKn  v.  White.  202  Pa.  297,    of  ice  caused  by  the  freezing  of  water. 
58  \j.  R.  A.  321.  51  Atl.  902.     Contra,    New  York  v.  Dimick,  49   Hun,  241,  2 
Onrdner  v.  Rhodes,  114  Ga.  929,  67  L.   N.  Y.  Supp.  46. 
R.  \.  749,  41  S.  E.  63.  'A'lVftf/   v.   Boyhton   Market   Asso.   14 

^Tremhlay  v.  Harmony  Milh.  171  N.  Gray,  249.  74  Am.  Dec.  682. 
Y.  598,  64  N.  E.  501;  Holyoke  v.  Hadtry  *\\'enzlick  v.  McCotter,  87  N.  Y.  127, 
^Vater  Power  Co.  174  Mass.  424,  54  N.  41  Am.  Rep.  358.  Reversing  22  Hun,  GO. 
E.  889;  Leahan  v.  Cochran,  178  Mass.  Wfacavley  v.  Schneiderj  9  App.  Div. 
566.  53  L.  R.  A.  891,  60  X.  K.  3S2:  279.  41  N.Y.  Supp.  519:  McCortnell  v. 
Reedy  v.  St.  Louis  Brrning  Asso.  101  Bosfrimann,  72  Hun,  238,  25  N.  Y. 
Ma  623,  53  I4.  R.  A.  805,  6i  S.  W.  859.   8upp.  390. 
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passerby  injured  by  falling  upon  ice  on  the  sidewalk,  formed  by  water 
from  a  burst  pipe  leading  to  a  storage  tank,  when  the  break  is  not 
caused  by  any  defect  in  the  pipe  or  by  his  negligence,  although  the 
water  may  have  reached  the  sidewalk  because  pipes  designed  to  carry 
rainwater  were  insufficient  to  carry  it.^  One  who  purchases  a  city 
lot  with  a  pipe  leading  water  from  the  roof  in  such  a  way  that  it  flows 
upon  the  sidewalk,  but  which  was  constructed  in  a  usual  and  proper 
manner,  will  not,  in  case  he  makes  no  change  in  the  premises,  be  liable 
for  injuries  caused  by  a  fall  upon  ice  upon  the  walk,  which  may  have 
been  produced  from  other  causes  as  well  as  by  the  water  from  the 
pipe.®  A  statutory  provision  that  in  no  case  shall  the  water  from 
leaders  be  allowed  to  flow  upon  the  sidewalk,  and  forbidding  such 
flooding  under  a  penalty,  is  applicable  to  buildings  erected  before  the 
passage  of  the  statute^ 

438.  Water  flowing  across  highway.— If  the  municipality  attempts 
to  conduct  water  across  the  street,  or  to  lay  out  the  street  over  a  water 
course,  it  is  bound  to  take  notice  of  the  fact  that  such  a  combination 
is  very  likely  to  render  the  highway  imsafe,  and  to  take  the  necessary 
steps  to  see  that  no  injury  is  caused  to  travelers  becau^  of  the  pres- 
ence of  the  stream  within  the  limits  of  the  highway.  If  it  negligently 
attempts  to  make  wat^r  flow  across  a  highway  in  an  open  gutter,  it 
will  be  liable  for  injuries  caused  thereby.^  And  if  it  attempts  to 
cover  the  stream  it  will  be  liable  in  case  the  passageway  proves  insuf- 
ficient, by  reason  of  which  the  water  tears  out  the  earth  of  the  high- 
way leaving  it  unsafe ;  and  the  same  is  true  if  the  passageway  which 
was  originally  left  is  permitted  to  become  obstructed.*  The  munici- 
pality is  not  liable  for  injuries  caused  by  the  sudden  and  extraor- 
dinary rise  of  a  stream  flowing  across  it'  But  if,  at  the  time  of  an 
accident,  the  condition  of  a  highway  from  the  rise  of  the  water  of  a 
creek  was  such  as  might  reasonably  have  been  expected  by  town  au- 
thorities having  knowledge  of  the  previous  defects  in  the  highway  and 
of  the  nature  of  the  creek,  it  was  incumbent  on  the  town,  either  to 
close  up  the  road  until  repaired,  or  provide  means  for  warning  per- 

'Reedy   v.  8i.    Louis    Brewing    Aaso,  a  hole  in  a  highway  due  to,  and  5  rods 

161  Mo.  523,  63  L.  R.  A.  805,  61  S.  W.  away  from,  a  culvert  not  large  enough 

859.  to  carry  off  water  from  a  side  ditch,  arc 

'Moore  v.  Gadsden,  93  N.  Y.  12.  too  remote  to  make  a  municipality  an- 

^Fire  Department  v.  Wendell,  13  Daly,  swerable   under   the  Vermont    statutes 

427.  imposing  liability  for  damages   caused 

^Navarre     v.     Benton     Harbor,     126  by  insufficiency  or  want  of  repair  of  cul- 

Mich.  618,  86  N.  W.  138.  verts  and  sluices.    Ford  v.  Braintree,  64 

*Cook  V.   Barton,  66  Vt.  65,  28  Atl.  Vt.  144,  23  Atl.  633. 
031 ;  Brotcn  v.  Sicanton,  69  Vt.  53,    37       'Hopkins  v.  Rush  River,  70  Wis.  10, 

Atl.  280.  34  N.  W.  900. 

But  personal  injuries  occasicmed  by 
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sons  traveling  thereon  in  the  exercise  of  ordinary  care  of  the  danger.* 
Notice  to  town  officers  that  a  culvert  under  a  highway  will  be  inauf- 
ficient  to  carry  the  water  in  time  of  flood  is  not  sufllcient  notice  of  a 
defect  in  the  highway  which  results  from  a  floods  so  as  to  permit  one 
whose  horse  is  injured  by  the  defective  highway  to  hold  the  town  re- 
sponsible therefor.*  The  owner  of  a  mill  pond  may  be  liable  if  he 
constructs  his  dam  in  such  a  way  as  to  cause  the  water  to  flow  across 
the  highway  and  render  it  unsafe.® 

438a.  Hill  race. — If  the  owner  of  a  mill  attempts  to  maintain  a 
race  across  a  highway  he  is  bound  to  maintain  it  in  such  a  way  that  it 
will  not  render  the  highway  unsafe  for  travel.  If  he  permits  the 
race  to  become  a  nuisance  the  permission  to  maintain  it  may  be  re- 
voked.* And  he  will  be  liable  for  any  injuries  which  travelers  may 
receive  from  the  defective  condition  of  the  highway  because  of  his 
race.^ 

439.  Unsafe  condition  in  street.— If  a  municipal  corporation  con- 
structs a  drain  or  cistern  in  the  highway  it  must  use  due  care  that  it 
shall  not  cause  injury  to  persons  rightfully  using  the  highway.  If, 
by  reason  of  the  carrying  out  of  a  plan  for  drainage,  a  street  is  left 
in  an  unsafe  condition,  the  municipality  must  exercise  ordinary  care 
to  restore  it  to  a  condition  safe  for  travel.*  So,  if  an  open  drain  is 
left  in  the  highway,  in  such  relation  to  the  sidewalk  or  to  the  trav- 
eled portion  of  the  roadway  and  of  such  a  character  as  to  depth  and 

^Wiltae  Y.  Tilden,  77  Wis.  162,  40  N.  'Pendleton  v.  Xorthport,  80  Me.  598, 
W.  234.  16  Atl.  253. 

So  a  town  will  be  liable  for  injuries  *  In  an  action  to  recover  for  an  injugr 
Miiised  by  a  defect  in  a  road  caused  by  done  to  horses,  caused  by  their  fall- 
a  sudden  freshet,  if  the  surveyor  could,  ing  into  a  hole  made  in  the  public  high- 
after  receiving  notice  of  the  defect,  by  way  by  the  water  overflowing  a  milldam 
diligently  using  the  means  at  his  com-  and  tearing  up  the  road,  a  declaration 
mand  or  within  his  reach  have  put  a  which  alleged  the  nonfeasance  of  def end- 
force  immediately  upon  the  road  which  ants  in  failing  to  fill  up  the  hole  or 
was  competent  to  make  the  necessary  fence  it  around,  but  which  did  not  al- 
repairs  after  the  injury  to  the  road  and  lege  malfeasance  in  erecting  or  con  tin  u- 
before  the  accident.  Clark  v.  Corinth,  ing  the  dam,  was  insufficient,  since  the 
41  Vt.  449.  defendants  would  not  be  liable  for  an 

Where  a  woman  drove  upon  a  cause-  omission  or  neglect  to  repair  a  highway, 
way  when  she  was  aware  of  the  fact  as  that  was  not  their  duty;  but  they 
that  the  water  in  the  stream  had  risen  would  be  liable  as  for  a  nuisance  if  their 
so  as  to  cover  and  submerge  it,  leaving  milldam  caused  a  break  or  chasm  in  the 
nothinsT  visible  above  the  surface  of  the  highway.  Nellis  ▼.  Wilkes,  1  U.  C.  Q. 
water  to  indicate  its  location,  the  con-   B.  46. 

dition  of  which  she  had  viewed  before  ^Dyyert  v.  Schcnck,  23  Wend.  446,  35 
driving  upon  it,  she  was  guilty  of  con-  Am.  Dec.  575;  Clay  v.  Hart,  25  Misc. 
tributory  negligence;  and  the  owners  of  110,  55  N.  Y.  Supp.  43. 
the  causeway  are  not  liable  for  the  loss  *Branan  v.  May,  17  Ga.  136;  Dygert 
of  her  life  by  reason  of  their  negligence  v.  SchencJCf  23  Wend.  446,  35  Am.  Dec. 
in  not  maintaining  a  railing  along  the  575:  Hay  v.  Cohoes  Co.  3  Barb.  42. 
side  of  the  causeway.  Fow  v.  QloHten-  ^Chicago  v.  Hehen,  105  111.  371,  56  Am* 
hury,  29  Conn.  204.  St  Kep.  245,  40  N.  £.  244. 
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quantity  of  water  carried  that  it  is  a  menace  to  travel,  the  municipal- 
ity will  be  liable  in  case  injury  is  caused  by  it  to  a  traveler.^  And 
the  municipality  is  bound  to  keep  a  covered  drain  across  a  street, 
which  is  used  as  a  public  crosswalk,  in  repair  so  that  persons  using 
it  will  not  fall  into  it*  And  if  the  ditch  runs  across  the  street  and 
makes  it  unsafe  for  travelers  it  is  liable.^  The  mere  fact  that  an 
open  ditch  is  maintained  is  not  alone  sufficient  to  make  the  city  lia- 
ble.*^ The  question  of  liability  depends  upon  the  further  question 
whether  or  not,  under  all  the  circumstances  of  the  case,  the  ditch  was 
of  such  a  character  as  to  render  the  highway  unsafe  for  the  use  to 
which  it  was  intended  to  be  put^  If  the  liability  is  claimed  on  the 
ground  of  nonrepair  of  a  ditch  which,  if  repaired,  would  be  safe,  the 
municipality  must  have  had  notice  of  the  defect  or  it  must  have  ex- 
isted so  long  as  to  charge  the  municipality  with  noticed  The  ques- 
tion of  notice  to  the  municipality  is  for  the  jury.®  The  fact  that  the 
municipality  did  not  construct  the  ditch  will  not  relieve  it  from  liabil- 
ity if  it  rendered  tlie  highway  unsafe,  and  the  municipality  had  notice 
of  it.®  The  rule  holding  the  municipality  liable  for  defective  con- 
dition applies  in  case  of  cisterns  in  the  highway  which  render  it  un- 
safe.^®    The  placing  of  hydrants  and  catch-basins  connected  with  the 

'Hinckley    v.    Barnstable,    109    Mass.   throwing  him  from  his  machine.     But- 
126;   Fair  bury  v.  Rogers,  98    111.  554;    phen  v.  North  Hempstead,  80  Hun,  409, 
Gaucher  v.  8ioua  City,  116  Iowa,  639,    30  N.  Y.  Supp.  128. 
89  N.  W.  24;  Galveston  v.  Posnainsky,       A  gutter  beside  a    sidewalk,    4    feet 
62  Tex.  118,  50  Am.  Rep.  517.  wide  and  not  over  2  feet  deep,  made  to 

It  is  gross  negligence  on  the  part  of  carry  olT  surface  water,  is  not  such  an 
a  municipal  corporation  to  leave  a  ditch  alluring  object  to  children  that  a  city 
in  a  street  bordering  on  a  narrow  side-  is  liable  for  injuries  to  children  playing 
walk  filled  with  water  to  the  depth  of  in  it,  in  case  it  fails  to  make  provision 
nearly  6  feet,  situated  in  the  midst  of  against  such  injuries.  Roine  v.  Cheney. 
a  dense  population,  without  any  guards  114  Ga.  194,  55  L.  R.  A.  221,  39  S.  £. 
of  any  kina  to  prevent  children  or  other   933. 

persons  falling  into  it,  and  which  has       ^Market  v.  St.  Louis,  56  Mo.  189. 
been  there  so   long  that  the  municipal       'Klein  v.  Dallas,  71    Tex.    280,    8    8. 
officers  must  have  been  perfectly  faniil-   W.  90. 

iar  with  its  location  and  existence;  and  'Klein  v.  Dallas,  71  Tex.  280,  8  S. 
it  will  be  liable  for  the  drowning  of  a  W.  90. 

child    therein.     Chicago    ▼.  Hesing,    83       ^''Memphis  ▼.  Lasser,  9  Humph.  767. 
111.  204,  26  Am.  Rep.  378.  A  municipal  corporation  is  liable  in 

^Champaign  v.  Patterson,  50  III.  61.        damages  lor  the  drowning  of  a  child  four 

^Salem  v.  Webster ,  192  111.  369,  61  N.  years  old  in  a  tank  constructed  and 
E.  323.  maintained  by  such   municipality  in  a 

'Walton  ▼.  York  County,  30  U.  C.  C.  public. street,  and  which  it  allowed  to 
P.  217.  get  out  of  repair  so  that  the  same  was 

•But  the  maintenance  of  a  gutter  or  partially  uncovered  and  open  on  one 
ditch  about  1  foot  or  18  inches  deep,  side,  making  it  possible  for  a  child  to 
constructed  along  a  road  for  the  pur-  climb  or  fall  therein,  although  it  might 
pose  of  carrying  off  surface  water,  and  be  reasonably  safe  and  secure  for  all  per- 
plainly  visible,  does  not  render  the  road  sons  of  more  mature  years;  and  the  fact 
unsafe,  or  entitle  a  bicyclist  to  recover  that  pucb  tank  ha!id  been  out  of  repair 
for  injuries  sustained  from  riding  along  for  three  months  prior  thereto  will  cre- 
the  edge  of  the  gutter  which  gave  way,   ate  a  presumption  of  notice  to  the  city 
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water  supply  and  drainage  systems  may  render  the  highway  unsafe, 
60  as  to  render  the  municipality  liable  for  injuries  caused  by  them.*  ^ 
A  post  hydrant  constructed  by  the  municipal  agents  so  near  the  high- 
way that  the  hub  of  a  passing  vehicle  may  strike  it,  the  danger  being 
so  slight  as  to  escape  the  attention  of  the  travelers,  renders  a  way  de- 
fective 80  that  the  municipal  corporation  is  liable  for  any  resulting 
damage.**  If,  during  the  construction  of  a  sewer,  the  trench  is  left 
in  such  a  condition  that  the  sides  cave  in  and  injure  persons  upon  the 
highway  the  municipality  is  liable.*^  So,  if,  by  reason  of  the  high- 
way crossing  a  stream,  conditions  are  such  as  to  render  it  unsafe  un- 
less barriers  or  lights  are  maintained,  the  municipality  is  bound  to 
maintain  them.**     A  railway  company  which,  where  its  road  crosses 


of  its  condition.  Chicago  ▼.  Major,  18 
111.  349,  68  Am.  Dec.  553. 

"A  city  which  go  conBtructa  a  sewer 
basin  in  the  highway  that  surface  water 
flowing  toward  it  will  wash  away  the 
earth  nnd  make  a  deep  impression  is  lia- 
ble to  one  injured  uiereby,  when  the 
wheel  of  his  wa^on  sinks  therein,  where 
the  hole  has  existed  for  at  least  six 
weeks.  Lehmann  v.  Brooklyn,  30  App. 
Div.  306,  51  N.  Y.  Supp.  524. 

But  the  death  of  a  child  by  its  fall- 
ing into  a  gutter  in  the  street  and  being 
washed  into  the  opening  into  a  sewer 
under  the  sidewalk  is  such  an  unusual 
occurrence  that  a  city  is  not  liable  for 
such  death,  because  of  its  failure  to 
place  a  gracing  over  the  opening,  where 
a  grating  would  have  obstructed  the  wa- 
ter and  damaged  property.  Rome  v. 
Cheney,  114  Ga.  194,  55  L.  R.  A.  221,  39 
S.  £.  033. 

The  grating  over  a  sewer  entrance  in 
a  public  highway  with  a  space  between 
the  bars  and  rim  wide  enough  to  receive 
a  horse's  foot  will  render  the  way  defec- 
tive. Bunk  ▼.  Biddeford,  82  Me.  433, 
19  Atl.  912. 

A  municipal  corporation  which  main- 
tains a  catch  basin  in  a  highway  in  such 
a  manner  that  the  cover  is  liable  to  be 
floated  off  by  heavy  rains  will  be  liable 
to  one  who  falls  into  it  while  the  cover 
is  off  from  such  cause.  Post  v.  Boston, 
141  Mass.  189,  4  N.  E.  815. 

A  municipal  corporation  is  liable  for 
injury  to  a  person,  received  from  fall- 
ing, in  the  nighttime,  into  a  sewer  man- 
hole in  a  public  street  nearly  in  the  line 
of  a  sidewalk,  v^ithout  guards  or  lights, 
left  open  while  being  cleaned  undor  the 
Buperv'ision  nnd  authority  of  the  munici- 
pal corporation.  Kankakee  v.  Linden, 
38  111.  App.  667. 


"St.  Germain  ▼.  Fall  River,  177 
Mass.  551,  59  N.  E.  447. 

^Aurora  v.  Seidelman,  34  111.  App. 
285. 

Where  a  sewer  caves  in  and  leaves  a 
depression  in  a  street  12  feet  in  length, 
and  thef  street  is  negligently  left  by  the 
city  in  that  condition  for  two  months, 
when  a  person  is  injured  by  the  caving- 
in  of  the  sewer  near  the  depression,  the 
city  cannot,  in  an  action  by  the  person 
injured,  successfully  defend  on  the 
ground  that  it  did  not  have  notice  of 
the  defect  in  the  sewer,  where  it  appears 
that,  had  the  city  repaired  the  street 
at  the  place  of  the  depression,  it  would 
have  discovered  the  defect  which  caused 
the  injury.  Dallas  v.  MoAlliatei'  (Tex. 
Civ.  App.)  39  S.  W.  173. 

^^A  municipal  corporation  is  liable 
for  the  drowning  of  a  person  in  a  slip 
or  canal  permitted  by  it  to  be  excavated 
within  its  limits,  and  over  which  it  had 
erected  a  bridge  of  less  width  than  the 
abutting  street,  but  which  had  failed 
and  neglected  to  erect  any  protection  in 
the  course  or  bend  from  the  sidewalks 
to  the  bridge  to  prevent  persons  proceed- 
inpf  in  that  direction  from  falling  into 
it  if  they  continued  in  a  direct  line  from 
the  sidewalk  to  the  slip, — especially  as 
the  condition  of  the  water  in  such  slip, 
which  was  charged  with  noxious  gas, 
enhanced  the  danger  to  a  person  falling 
therein.  Chicago  ▼.  Qallagher,  44  111. 
295. 

Where  a  public  sidewalk  is  continued 
by  private  parties  for  their  own  benefit 
in  front  oi  their  property  so  far  as  the 
edge  of  a  deep  creek,  so  that  strangers 
are  likely  to  be  injured  by  walking  off 
the  bank  in  the  dark,  it  will  be  the  duty 
of  the  municipality  to  "place  a  barrier 
at  the  termination  of  the  walk  to  pre- 
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a  highway,  constructs  an  open  culvert  of  square  timber  at  a  place 
where  a  sloping  drainage  ditch  formerly  ran,  is  liable  to  one  who, 
while  walking  along  the  road  and  crossing  the  railway,  falls  into  the 
culvert  and  is  injured,  since  it  was  the  duty  of  the  railway  company 
to  restore  the  highway  to  its  former  state,  at  least  to  such  an  extent  as 
not  to  impair  its  usefulness  or  unnecessarily  make  it  more  danger- 
ous, which  they  failed  to  do  by  constructing  an  open  culvert  which 
could  have  been  covered  without  difficulty.**  An  action  for  damages, 
and  not  an  injunction,  is  the  proper  remedy  for  maintaining  a  large 
open  sewer  in  a  street  running  through  a  section  of  unimproved 
property.*® 

439a.  Adjoining  street. —  If  the  highway  runs  alongside  of  a  water 
course  or  so  near  to  it  that  there  is  danger  of  travelers  on  the  highway 
being  precipitated  into  the  water,  the  mimicipality  must  maintain  bar- 
riers to  prevent  such  a  catastrophe.*  So,  a  municipal  corporation  is 
bound  to  maintain  a  railing  or  guard  along  the  side  of  the  highway, 
which  is  constructed  on  the  bank  along  a  river  side  in  such  a  way 
that  its  use  is  dangerous,  and  the  shying  of  a  horse  may  precipitate 
persons  attempting  to  use  the  road  into  the  adjacent  river.^  When 
the  highway  and  the  water  are  nearly  of  the  same  level,  and  the  depth 
of  the  water  is  not  sufficient  to  cause  injury,  no  barrier  need  be 
erected.'  A  town  is  not  bound  to  maintain  barriers  outside  the  lim- 
its of  the  highway  for  the  protection  of  those  who  leave  the  highway 
to  water  their  horses  in  an  adjacent  pond,  so  as  to  prevent  accidents 

vent  such  accident.    Kinney  ▼.  TeJcamah,  of  dedication,  it  is  the  duty  of  the  pub- 

30  Neb.  606,  46  N,  W.  835.  lie   authorities   to   guard    the   highway 

It  is  the  duty  of  a  municipal  corpora-  against  dangers  to  travelers  from  such 

tion,  in  the  exercise  of  its  power  to  light  raceway;  and  the  owner  of  the  latter  is 

the  swing  bridges  within  its  limits,  to  not  answerable  on  indictment  for  nui- 

provide   sufficient   light   to   enable  per-  sance  by  increasing  the  capacity  of  the 

sons  using  the  same  to  guard  against  raceway  without  guarding  it  himself, — 

the  dangers    of  falling    into   the    river  at  least  where  the  enlargement  would  be 

while  a  bridge  is  open  to  allow  a  vessel  efficaciously  safeguarded  by  the  original 

to  pass.    Chicago  v.  Powers,  42  111.  169,  protection  which  the  public  was  bound 

89  Am.  Dec  418;  Chicago  v.  Wright,  68  to  furnish.    State  v.  Society  for  Estah- 

111.  586.  lishment  of  Useful    Mfrs,  46    N.  J.  L. 

^Fairbanks  v.  Great  Western  R.  Co.  274,  Reversing  42  N.  J.  L.  504. 
36  U.  C.  Q.  B.  623.  'Hey  v.  Philadelphia,  81    Pa.  44,  22 

'*Cooper  V.  Cedar  Rapids,  112  Iowa,  Am.  Rep.  733. 
367,  83  N.  W.  1050.  "But  a  town,  although  not  liable  for 

^Welsh  V.  Argyle,  85  Wis.  307,  55  N.  the  failure  of  its  highway  commission- 

W.  412;  Fay  v.  Lindley,  33  N.  Y.  S.  R.  ers  to  erect  a  barrier  between  the  road 

539,  11  N.  Y.  Supp.  355;  Davis  v.  8ny-  and  the  waves  of  a  lake  along  which  it 

der  Tvrp,  196  Pa.  273,  46  Atl.  301 ;  San  runs,  is  responsible  where  a  team,  scared 

Antonio  v.  Porter,  24  Tex.  Civ.  App.  444,  by  a  wave  which  washed  upon  the  road, 

69  S.  \V.  922.  shyed  off  into  a  swamp  on    the    other 

When  by  dedication  of  a  private  own-  side,  which  was  not  protected  by  a  bar- 
er a  public  street  comes  to  a  municipal-  rier,  and  ran  away,  to  the  injury  of  the 
Ry,  with  a  raceway  adjoining  it  on  such  plaintiff.  Rohlee  v.  Indian  Lake,  11 
owner's  land,  in  existence  at  the  time  App.  Div.  435,  42  N.  Y.  Supp.  326. 
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from  venturing  too  far  into  the  pond.*  An  abutting  owner  may  be 
liable  to  indictment  for  cutting  a  ditch  so  close  to  a  highway  as  to  ren- 
der it  unsafe.*^ 

439b.  Prescriptive  right  to  maintain  unsafe  condition  in  street. — 
The  creation  of  an  imsafe  condition  by  means  of  water  cast  into,  or 
permitted  to  stand  in,  the  street^  is  a  public  nuisance  and,  as  shown  by 
a  note  to  Leahan  v.  Cochrane,^  the  overwhelming  weight  of  authority 
is  that  no  length  of  time  will  legalize  or  enable  a  person  to  acquire  the 
right  by  prescription  to  maintain  a  public  nuisance,  or  bar  the  right  of 
the  public  to  abate  it.  Under  this  rule  there  is  no  right  to  maintain 
an  irrigating  ditch  in  the  streets  of  a  city  in  such  a  way  as  to  consti- 
tute a  nuisance.^  Kor  can  the  right  be  acquired  to  maintain  a  mill 
race  in  a  street  in  such  a  way  that  it  will  render  the  street  unsafe.' 
Nor  can  a  prescriptive  right  be  obtained  to  maintain  a  ditch  across  a 
highway.*  In  Kellogg  v.  Thompsouy^  the  court  intimated  that  no  pre 
scriptive  right  could  be  acquired  to  turn  a  stream  from  its  original 
channel  into  an  artificial  channel  along  the  highway  so  as  to  consti- 
tute a  public  nuisance.  And  after  a  highway  has  been  laid  out,  the 
abutting  owner  cannot  perfect  a  prescriptive  right  to  discharge  water 
from  a  spout  on  his  building  into  the  highway  so  as  to  render  it  un- 
safe.^ A  prescriptive  right  cannot  be  obtained  to  set  back  water  on 
a  sidewalk.^  And  the  same  rule  is  true  witli  respect  to  the  damming 
back  of  water  upon  any  portion  of  the  highway.*  And  the  power  to 
obtain  a  prescriptive  right  to  commit  this  kind  of  an  injury  does  not 
seem  to  be  given  by  a  statute  permitting  the  acquisition  of  title  to 
public  property  by  inclosing  and  maintaining  adverse  possession  of  it. 

440.  Unsafe  premises. —  If  the  municipality  owns  real  property  to 
which  the  public  has  access,  it  must  keep  it  free  from  dangerous  ponds 
or  other  reservoirs  filled  with  water  which  will  render  them  dangerous 
to  the  public  Thus,  a  municipal  corporation  is  liable  for  the  drown- 
ing of  a  child  of  tender  years  in  a  pond  of  water  of  great  depth  upon 

So,  even  though  a  local  authority  is  ^Fresno  ▼.  Fresno  Canal  d  Irrig,  Co. 

not  liable  for  its  acts  of  nonfeaBanoe  in  98  Cal.  179,  39  Pac.  943. 

failing  to  construct  a  fence  or  guide  post  'Waterloo  v.  Union  Mill  Co,  72  Iowa, 

between  a  dike  and  a  highway  liable  to  437,  34  N.  W.  197. 

be  flooded,  it  is  liable  for  acts  of  mis-  *Lewiston  v.  Booth   (Idaho)    34  Pac. 

feasance    in    taking   down    an   existing  809. 

fence  which  had  Income  out  of  repair,  *6(i  N.  Y.  88. 

where  a  traveler  shortly  afterward  lost  *Holyoke  ▼.  Hadley  Water-Power  Co. 

his  way  during  a  flood,  and  fell  into  the  174  Mass.  424,  54  N.  E.  889. 

dike  and  was  drowned.    Whyler  ▼.  Bing'  ^State  v.  Pkippt,  4  Ind.  615. 

fcam,  70  L.  J.  K.B.N.S.  207  [1901]  1  K.  •Charlotte  v.  Pembroke   Iron  Works, 

B.  45,  83  U  T.  N.  S.  052,  64  J.  P.  771.  82  Me.  391,  8  L.  R.  A.  828,  19  Atl.  902; 

*Com.  ▼.  Wilmington,  105  Mass.  599.  New    Salem    v.    Eagle     Mill    Co.    138 

•State  T.  Day,  52  Ind.  483.  Mass.  8. 

»53  L.  R.  A.  891. 
Vol.  II.— Watebs,  90, 
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a  city  lot  bounded  on  two  sides  by  public  streets  and  on  a  third  side 
by  a  public  alley,  with  a  roadway  running  across  the  pond  between 
openings  in  the  fences  which  invited  approach,  where  logs  and  timbers 
floated  about  upon  the  water,  attracting  boys  who  had  for  some  time 
been  in  the  habit  of  playing  in  it,  and  of  which  attractiveness  to  chil- 
dren and  its  dangerous  character  the  city  authorities  had  been  noti- 
fied.^ So,  a  municipal  corporation  is  liable  for  injury  resulting  from 
its  neglect  to  exercise  proper  care  of  a  well  or  pool  of  water  upon 
public  grounds,  by  reason  of  which  a  child  is  drowned.*  But  if  the 
property  is  properly  fenced  and  cared  for,  the  municipality  is  not 
liable  ;^  and  if  the  pond  is  upon  property  owned  by  private  individu- 
als, the  fact  that  it  is  left  unfenced  and  open  to  public  use  does  not 
render  the  municipality  liable  to  care  for  it;  and  therefore  a  city  is 
not  liable  for  the  drowning  in  a  pond  of  a  child  who  waded  in  beyond 
his  depth  in  his  efforts  to  capture  a  bird  that  had  escaped  from  him, 
where  such  pond,  formed  by  the  filling  of  an  old  gravel  pit  belonging 
to  the  city,  stood  out  in  the  commons  some  distance  from  any  high- 
way, although  within  the  city  limits,  and  was  used  as  a  bathing  and 
fishing  place,  and  which  possessed  no  secret  danger,  such  as  a  great 
depth  of  water  near  the  bank;  and  the  child  was  attracted  to  the 
pond  by  seeing  some  children  fishing  there  and  voluntarily  waded  in 
some  10  feet  after  the  bird,*  And  where  water  is  accumulated  on 
private  property  because  of  the  raising  of  the  grade  of  abutting  streets 
the  municipality  is  not  liable  for  the  drowning  of  a  child  who  goes 
there  to  play  upon  it*  And  the  fact  that  the  pond  extends  partly 
into  the  highway  is  immaterial  if  the  accident  does  not  happen  within 

^Pekin  y.  McMahonf  154  111.  141,  27  enter  the  sloping  grounds  surrounding 

L.  R.  A.  206,  46  Am.  St.  Rep.  114.  39  the  reservoir.     Peninsular  Trust  Co.  v. 

N.  E.  484,  Affirming  53  111.  App.  189.  Grand  Rapids  (Mich.)  92  N.  W.  38. 

In  an  action  against  a  municipal  cor-  *8chauf  v.  Paduoah,  106  Ky.  228,  90 

poration  for  the  drowning  of  a  child  in  Am.  St.  Rep.  220,  50  S.  W.  42. 

a  pond  of  water  upon  city  property,  the  ^Omaha  v.  Richards,  49  Neb.  244,  68 

city  is  estopped  from  denying  its  duty  N.  W.  528,  Affirmed  in  50  Neb.  804,  70 

as  to  such  pond,  where  it  had  passed  an  N.  W.  363 ;  OnuUia  v.  Botoman,  52  Neb. 

ordinance  declaring  pits    or    ponds    of  293,    40  L.  R.  A.  531,  66  Am.  St.  Rep. 

that    character    a   nuisance,    and   such  506,  72  N.  W.  316;  Moran  v.  Pullman 

ordinance  is  admissible  in  evidence  as  Palace  Car  Co.  134  Mo.  641,  33  L.  R.  A. 

tending  to  show  negligence  on  the  part  755,  56  Am.  St.  Rep.  543,  36  8.  W.  659. 

of  the  city.    Ibid.  So,  a  municipal  corporation  will  not 

*Berthold  v.  Philadelphia,  154  Pa.  109,  be  liable  for  the  death  of  a  boy  drowned 

26  Atl.  304.  in  a  hole  washed  out  alongside  a  sewer 

'An  action  is  not  maintainable  to  re-  running  over   private    property,    where 

cover  for  the  death  of  a  child  drowned  the  hole  was  50  or  60  feet  from  a  high- 

in  a  reservoir,  owned  by  the  city,  so  con-  way  and  separated  therefrom  by  an  em- 

structed  that  the  top  was  25  feet  above  bankment  surmounted  by    a  fence,  and 

the  street  level  and    surrounded    by    a  therewas  no  express  or  implied  invitation 

high  fence,  although  there  was  a  hole  for  the  public  to  go  upon  the  premises, 

under  the  fence  by  which  children  could  although  persons  had  beext  accustomed 
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the  limits  of  the  highway.*  But  if  the  pond  is  created  by  the  n^li- 
gence  of  the  municipality  it  may  be  held  liable  for  the  injury.  There- 
fore, a  city  n^ligently  maintaining  an  insufficient  culvert  in  the 
street,  which  causes  the  water  to  dam  up  above  it,  is  liable  for  the 
death  of  a  child  seven  years  of  age,  who  is  attracted  by  the  water  and 
falls  therein  and  is  drowned.''  The  rule  that  the  municipality  is  not 
responsible  for  injuries  which  happen  on  private  property,  to  which 
the  negligence  of  the  municipality  has  not  contributed,  has  led  the 
Afinnesota  court  to  hold  that  a  municipal  corporation  will  not  be 
liable  for  the  death  of  a  child  which  falls  into  a  stream  which  has 
been  covered  and  transformed  into  a  sewer,  near  the  head  of  the 
:»ewer,  so  tJiat  it  is  carried  into  the  sewer  and  drowned,  although  a 
platted,  but  unopened,  street  crosses  the  stream  a  few  feet  from  the 
end  of  the  sewer,  on  the  ground,  either  that  railings  were  not  placed 
so  as  to  prevent  children  from  going  to  the  head  of  the  sewer  from 
the  street,  or  that  a  grating  was  not  placed  at  the  entrance  to  the  sewer 
to  prevent  children  from  being  carried  into  it.®  A  municipal  cor- 
poration which,  under  requirement  of  statute,  attempts  to  maintain 
a  bathing  place  in  a  river  is  not  an  insurer  of  the  safety  of  the  place, 
and  is  under  no  obligation  to  the  public  before  the  place  is  thrown 
open  for  general  use;  and  even  aft-er  it  is  thrown  open  the  munici- 
pality need  not  mark  changes  in  the  depth  of  the  water.  But  the 
municipality  is  not  free  from  all  responsibility  in  the  matter.  The 
bounds  of  its  liability  are  not  yet  fixed.  In  McOraw  v.  District  of 
Columbia  •  the  court  said  that  we  do  not  understand  that  a  munici- 
pal corporation,  even  if  the  duty  had  been  imposed  upon  it  of  estab- 
lishing and  maintaining  a  bathing  beach,  cannot  be  held  responsible 
for  its  safety,  and  the  safe  use  of  it  by  those  who  are  likely  to  have 
I'ecourse  to  it,  in  the  same  manner  as  streets  and  highways  are  to  be 
rendered  safe,  or  even  as  parks  and  grounds  kept  for  entertainment 
and  amusement^  without  direct  profit  or  advantage  to  the  municipal- 

to  use  the  premises  as  a  footpath  with-  and  manure  and  is  not  a  fit  place  for 

out     objection.     Murphy    v.    Brooklyn,  travel,  and  the  child,  for  purposes  of  its 

118  N.  Y.  675,  23  N.  E.  887.  own,  attempte  to  cross  the  crust,  which 

A  municipal  corporation  will  not  be  breaks,  precipitating  it  into  the  water 

liable  for  the  death  of  a  child  hj  drown-  below.     Dchanitg  v.  8t.  Paul,  73  Minn, 

in^  in  a  pond,  although   the   pond    ad-  385,  70  N.  W.  48. 

joins  a  public  street  and  is  located  on  *Amold  v.  8t.  Louis,  152  Mo.  173,  48 

a  platted  tract  of  land  containing  blocks  L.  K.  A.  291,  75  Am.  St.  Rep.  447,  53 

and  streets  which  is  not  yet  opened,  but  S.  W.  900. 

is  crossed  by  footpaths ;  and  the  pond  is  ^Eltcood  v.  Addison,  2(t  Ind.  App.  28, 

covered  by  a  crust  of  garbage  and  ma-  59  N.  F.  47. 

nure  on  which   vegetation    is   growing,  'Nutting  v.  (Bt,  Paul,  73  Minn.  371^ 

and  no  guards    or   railings   are    placed  76  N.  W.  61. 

near  the  pond :  where  the  pond  is  used  *  3  App.  D.  G.  405,  25  L.  R.  A.  69L 
only  for  a  dumping  place    for   garbage 


Digitized  by  VjOOQIC 


1522  RIGHTS  BETWBBK  PUBiLIC  AKt)  INDIVIDUAL.  [{  440 

itj,  might  have  to  be  maintained  in  a  condition  of  safety.  If  the 
owner  of  a  park  which  has  been  opened  for  public  recreation  main- 
tains a  bathing  place  in  it,  he  must  not  put  in  peril  those  who  at- 
tempt to  make  such  use  of  it^^  A  railroad  oompany  is  not  negli- 
gent in  permitting  a  ridge  due  to  a  covered  water  way  to  remain  near 
its  tracks  at  a  croesing,  where  it  is  not  an  obstruction  to  the  safe  use 
of  the  croesing  under  usual  and  ordinary  circumstances,  and  where 
it  led  to  the  plaintiff's  being  thrown  from  his  buggy  only  because  of 
the  rapid  speed  of  his  runaway  horse.^^  One  who  enjoys,  under  a 
contract  with  a  city,  the  privilege  or  franchise  of  receiving  the  rev- 
enues from  the  public  market  which  he  has  undertaken  to  keep  in  re- 
pair, is  not  liable  for  the  death,  by  drowning,  of  a  child  who  fell  into 
a  well  on  the  premises,  in  the  absence  of  fault  on  the  part  of  such 
lessee.**  A  water  company  is  liable  for  the  death  of  a  boy  drowned, 
without  negligence  on  his  part,  in  a  deep  reservoir  maintained  on  its 
grounds  and  attractive  to  children,  who,  to  its  knowledge  and  witli 
its  acquiescence,  resort  thereto  for  fishing  and  to  play,  where  it  takes 
no  reasonable  precautions  to  avoid  accidents.*^ 

441.  Negligent  use  of  water. —  Water  may  be  so  negligently  used  in 
or  near  a  public  highway  as  to  render  the  highway  unsafe  and  the  mu- 
nicipality liable  for  the  resulting  injury.  Thus,  if  a  municipality  at- 
tempts to  maintain  a  waterworks  system,  and  permits  the  water  to . 
leak  from  the  conduits  so  as  to  undermine  the  highway  and  render 
it  unsafe,  it  will  be  liable  for  the  resulting  injuries.*  If  it  permit.^: 
water  to  escape  from  its  hydrants  with  a  hissing  noise  which  frighten.- 
horses,  it  will  be  liable  for  injury.-  But  where  the  persons  making 
use  of  the  water  are  not  agents  of  the  municipality,  it  is  not  liable 
imless  it  permits  the  negligent  acts  to  continue  after  having  notice 
of  them.  Therefore,  where  the  fire  department  is  an  independent 
body  and  not  the  agent  of  the  city,  no  liability  attaches  to  a  munici- 
pality for  an  injury  arising  from  the  negligent  testing  of  a  fire  de 
partment  hydrant  supplied  by  waterworks  owned  by  the  city,  from 
which  it  derives  no  revenue,  for  use  for  fire  purposes,  in  such  a  man- 
ner as  to  frighten  a  horse  passing  on  the  highway,  when  such  hydrant 
is  under  the  control  of,  and  is  operated  by,  officers  not  acting  as  agents 

^  See  pott,  chapter  xzxn.  Tliis  is  put  upon  the   ground   that   for 

"Jfyert  T.  Ohioago,  M,  d  8t,  P.  B.  Oo,  negligence   in  constructing  works  from 

101  Fed.  915.  which  they  are  to  receive  profit,  towns 

"Weymoutfc  t.  New  OrleaiM,  40  La.  are  just  as  liable  for  injuries  as  private 

Ann.  344,  4  So.  218.  corporations  or  individuals. 

"Price  T.  Atehison  Water  Co,  58  Kan.  'Baker  ▼.  North  Eaet,  151  Pa.  234,  24 

551,  62  Am.  St.  Rep.  625,  50  Pac.  450.  Ati.  1079. 

^Hand  y.   Brookline,   126  Mass.   324. 
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or  servants  of  the  corporation,  but  as  public  officers  whose  duties  are 
defined  by  general  law,  and  when  from  the  use  of  such  hydrant  the 
city  derives  no  special  benefit  in  its  corporate  capacity.'  Conversely, 
the  municipality  is  liable  if  the  highway  is  rendered  xmsafe  by  wa- 
ter thrown  by  its  own  agents.^  In  Welsh  v.  RutUmd^  however,  it 
was  held  that  in  the  control  of  its  fire  department,  a  municipal  cor- 
poration is  a  mere  instnmientality  for  the  administration  of  public 
government  and  the  collection  and  disbursement  of  public  moneys 
raised  by  taxation  for  public  uses,  and  which  cannot  lawfully  be  aj)- 
plied  to  the  liquidation  of  damages  caused  by  wrongful  acts  of  its 
officers.  This  doctrine  is  undoubtedly  true  so  far  as  the  governmental 
duty  of  the  fire  department  in  extinguishing  fires  is  concerned.  But 
in  the  case  in  which  the  Vermont  court  attempted  to  apply  the  doc- 
trine, an  employee  of  the  fire  department  had  been  sent  to  thaw  out 
a  hydrant  and  did  it  so  negligently  as  to  render  the  highway  unsafe. 
This  was  merely  a  ministerial  act,  and  the  result  of  it — ^that  is  tiie 
unsafe  highway — ^was  something  for  which  the  municipality  was  lia- 
ble; and  it  would  seem  to  make  no  difference  with  respect  to  that 
liability  whether  tiie  defect  was  caused  by  a  negligent  act  of  the 
street  department,  or  of  the  fire  department  It  would  seem  that  the 
court  applied  a  wrong  principle  to  tlie  decision  of  the  case,  and  that 
the  case  is  not  well  grounded.  A  water  company  which  uses  its  plant 
so  negligently  as  to  make  the  highway  unsafe  is  liable  for  the  result- 
ing injury.*  As  will  be  seen  in  a  subsequent  chapter,^  the  owner 
of  a  building  who  makes  negligent  use  of  the  pipes  through  which 
water  is  conducted  into  it  is  liable  for  injury  thereby  done  to  neigh- 
boring property.  This  rule  is  equally  applicable  to  negligent  in- 
juries inflicted  by  a  municipality,  but  in  order  to  render  the  munici- 
pality liable  it  must  have  been  responsible  for  the  condition  of  the 
property.  Therefore  a  municipal  corporation  without  authority  to 
buy  or  sell  land  on  which  public  schools  are  built,  which  cannot  con- 
trol their  use,  has  no  custody  of  them,  and  which  did  not  erect  them, 
and  is  not  vested  with  power  to  repair  them,  is  not  liable  either  as 

*Bdgerly  ▼.  Oonoord,  62  N.  H.  8,  59  N.  hydrants  in   the  streets,    and   to   open 

H.  78.  them   for  the  purpose  of  flushing  its 

^Xldrieh  ▼.   Tripp,  11   R.  I.   141,  23  mains  gives  the  company  no  license  or 

Am,  Rep.  434.  right  to  flush  its  mains  in  such  a  man- 

*  56  Vt.  228,  48  Am.  Rep.  762.  ner  as  unnecessarily  to  impede  travel  or 

^Bayley    v.    Wolverhampton    Water-  imperil  the  safety  of  those  passing  and 

tcorks  Co,  6  Hurlst.  t  N.  241;  Topeka  repassing  over  the  street,  the  license  to 

Water  Co.  v.  Whiting,  58  Kan.  639,  39  flush  carrying  with  it  the  obligation  to 

Ij.  R.  a.  90,  50  Pac.  877.  do  so  with  reasonable  care  and  a  due 

In  the  latter  case  it  is  said  that  the  regard  for  the  rights  of  others, 

fact  that  a  municipality  confers  upon  ^See  post,  chapter  ^tt'tti, 
a  water  company  the  right  to  place  its 
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the  creator  or  continuer  of  a  nuisance,  where  property  is  destroyed 
by  water  which  flowed  from  a  leak  in  the  water  pipes  of  a  school 
building.® 

442.  Highway  on  ice. —  When  streams  are  frozen  over  they  make 
very  convenient  highways  which  in  some  localities  are  used  for  some 
months  of  the  year.  These  highways  are  to  be  regarded  as  natural 
ones,  and  neither  the  municipal  corporation  nor  the  county  through 
which  they  run  are  bound  to  keep  them  in  repair.  In  a  sense,  those 
who  attempt  to  use  them  assume  the  risk  of  their  condition.  But 
individuals  knowing  of  the  use  to  which  they  are  being  put  will  not 
be  permitted  to  do  anything  which  will  imperil  the  lives  of  travelers, 
without  plainly  marking  the  dangers  for  which  they  are  responsible.' 
But  it  was  said  in  Woodman  v.  Pitman^  that  the  occupation  of  a 
navigable  river  within  the  limits  of  a  city,  where  a  way  is  not  com- 
monly used  across  the  river  or  where  a  ferry  is  not  established  by 
law,  for  the  purpose  of  a  winter  way,  would  be,  at  this  day,  of  such 
insignificant  importance,  and  so  useless  and  valueless  in  comparison 
with  other  public  interests,  that  it  cannot  be  set  up  to  prevent  or 
abridge  the  taking  of  ice  within  those  limits  to  any  extent  whatever. 

Terry  v.  Netc  York,  8  Boaw.  504.  "79  Me,  466,  10  AtL  321. 

^French  v.  Camp,  18  Me.  433,  36 
Dec  728. 
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CHAPTEE  XVIIL 

NU1SA^C£S;  OFF£NS£S. 

443.  Introduction. 

444.  Public  or  private  nuisance. 

445.  Pond  or  artificial  water  course  as  a  nuisance. 

445a.  Right  of  individual  to  complain. 

446.  Pollution  of  stream. 

447.  Stagnant  water  generally. 

448.  Water  in  street. 

449.  Liability  of  municipality. 

450.  Abatement  of  nuisance  by  indictment. 

451.  Remedy  by  injunction. 

452.  Other  modes  of  abatement. 

453.  Rights  of  property  owner. 

454.  Jurisdiction  over  offenses. 

443.  Introduction. —  The  question  of  technical  nuisances  because  of 
the  manner  of  dealing  with  water  courses  and  the  erection  of  struc- 
tures in  them  and  upon  their  beds  is  so  much  a  part  of  the  discussion 
of  rights  of  navigation,  the  ownership  of  beds  and  shores,  riparian 
rights,  and  the  alteration  and  destruction  of  water  courses,  that  it 
was  not  expedient  to  separate  it  from  its  proper  connection  and  treat 
it  in  a  chapter  by  itself.  Therefore,  all  such  matters  will  be  found 
in  their  appropriate  places  in  connection  with  the  particular  rights 
in  relation  to  which  the  nuisance  was  claimed.  All,  therefore,  that 
is  reserved  for  this  place  is  the  question  of  nuisance  in  its  more  popu- 
lar sense,  as  including  those  acts  which  affect  health  or  comfort,  or 
the  profitable  enjoyment  of  property.  The  decisions  which  are 
founded  on  some  relation  to  the  question  of  waters  are  not  suffi- 
cient to  furnish  a  complete  presentation  of  the  law  of  nuisances.  For 
the  general  principles  upon  which  such  law  is  based,  and  their  more 
perfect  elaboration,  reference  must  be  made  to  some  work  dealing 
only  with  that  subject.  In  this  place  we  can  take  up  only  the  cases 
which  have  applied  the  law  of  nuisances  to  conditions  created  by 
some  dealing  with  water. 

444.  Public  or  private  nuisance. — ^In  order  to  determine  the  proper 

mode  of  proceeding  to  abate  a  nuisance,  it  is  necessary  to  determine 

1526 
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whether  it  is  public  or  private.  In  Com.  v.  Webb,^  Judge  Daniel 
said  that  to  maintain  a  public  prosecution  for  a  nuisance  in  dam- 
ming up  and  stagnating  the  waters  of  a  creek,  whereby  the  air  is  cor- 
rupted and  infected  and  sends  forth  noisome  and  unwholesome  smells, 
it  is  essential  to  allege  and  prove  that  the  obstruction  placed  in  the 
creek  produced  the  stagnation  of  the  waters  and  corrupted  the  air  in 
or  near  a  public  highway,  or  in  some  other  place  in  which  the  pub- 
lic have  a  special  interest.  He  further  said  that  to  constitute  a  pub- 
lic nuisance  the  act  done  or  duty  omitted  must  affect  injuriously  some 
thing  or  right  in  which  the  community  as  a  body  politic  have  a  cam- 
mon  interest,  and  the  facts  producing  this  injury  and  connecting  it 
with  such  special  public  right  or  interest  must  be  alleged  and  proved. 
This  does  not  give  an  adequate  idea  of  a  public  nuisance.  The  idea  of 
the  judge,  that  to  be  public  the  nuisance  must  affect  some  place  or  thing 
in  which  the  public  have  a  special  interest^  has  not  been  acted  on  by 
other  courts  which  have  dealt  with  the  question ;  and  in  fact  a  little 
consideration  shows  that  that  cannot  be  the  true  test  Shoidd  that 
test  be  adopted,  no  redress  could  be  had  for  a  nuisance  which  might 
affect  the  health  of  a  whole  community  in  such  a  way  that  no  individ- 
ual would  be  permitted  to  bring  an  action  to  redress  the  wrong;  and, 
at  the  same  time,  no  place  in  which  the  public,  as  such,  had  an  in- 
terest might  be  affected  so  that  it  could  be  redressed  by  the  public. 
The  true  rule  is  that  a  nuisance  is  public,  not  only  under  the  cir- 
cumstances mentioned  by  Judge  Daniel,  but  also  when  it  affects  the 
health,  comfort,  or  welfare  of  all  the  persons  living  in  its  vicinity.- 
A  better  conception  of  the  law  upon  the  subject  appears  in  Staie  v. 
Gaines,^  where  the  court  held  that  the  erection  and  maintenance  of 
a  milldam,  overflowing  much  ground  and  rendering  the  atmosphere 
impure  and  the  neighborhood  unhealthy,  is  a  nuisance,  rendering  its 
owner  liable  thereby  to  indictment  at  common  law;  and  such  owner 
is  not  exempt  therefrom  by  virtue  of  a  special  act  of  the  legislature 
authorizing  him  to  erect  the  dam  in  question  without  being  subject 
to  the  penalty  of  another  act  of  legislature,  requiring  owners  of  mills 
to  cut  down  and  remove  the  standing  or  decayed  timber  therein,  and 
making  an  omission  so  to  do  an  indictable  offense.     The  courts  have 

*  6  Rand  (Va.)   726.  and  is  a  detriment  and  an  annoyance  to, 

'Coalter  v.  Hunter,  4  Rand   (Va.)   58,  the  ^hole  community,  it  is  not  neces- 

15  Am.  Dec.  726;  State  v.  Rankin,  3  S.  sary  to  show  definitely  and  absolutely 

C.  N.  S.  438,  16  Am.  Rep.  737 ;  Board  of  that  everyone  in  the  community  is  per- 

Health  v.  CopctUt,  140  N.  Y.  12,  23  L.  tonally  annoyed  and  inconvenienced,  or 

R.  A.  465.  35  N.  E.  443.  that  the  health  of  the   community   had 

Under  an  indictment  charging  that  a  already  suffered  injury.     West  v.  State 

pond  into  which  filth  is  discharged  is  a  (Ark.)  71  S.  W.  483. 

nuisance  which  endangers  the  health  of^  *  3  Humph.  39. 
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found  more  difficulty  in  defining  the  rights  of  the  individual  than 
they  have  those  of  the  public.  There  has  been  a  tendency  on  the 
part  of  some  of  the  courts  to  hold  that  a  nuisance  must  be  either  pub- 
lic or  private,  and  that,  if  it  affects  enough  people  to  be  public,  a 
private  citizen  has  no  right  to  maintain  an  action  on  his  own  behalf 
to  redress  it  But  the  later  and  better  doctrine  is  that  the  same  act 
may  amount  to  a  nuisance  which  is  both  public  and  private,  and  that 
the  public  may  proceed  to  redress  its  wrongs  so  far  as  they  are  af- 
fected; and  at  the  same  time  a  private  citizen  may  maintain  an  ac- 
tion so  far  as  he  has  sustained  an  injury  which  is  peculiar  to  him- 
self. He  will  not  be  permitted  to  champion  the  public  cause  and 
maintain  an  action  to  abate  a  nuisance  in  which  he  has  no  interest 
otherwise  than  as  one  of  the  public ;  but  if  he  has  a  peculiar  grievance 
he  may  maintain  an  action.  In  Wesson  v.  Washhum  Iron  Co}  Judge 
Bigelow  said  that  if  the  right  invaded  or  impaired  is  a  common  and 
public  one,  which  every  subject  of  the  state  may  exercise  and  enjoy, 
such  as  a  canal  or  public  landing  place,  or  a  common  watering  place 
on  a  stream  or  pond  of  water,  a  mere  deprivation  or  obstruction  of 
the  use,  which  excludes  or  hinders  all  persons  alike  from  the  enjoy- 
ment of  the  common  right,  and  which  does  not  cause  any  special  or 
peculiar  damage  to  anyone,  furnishes  no  right  of  action  in  favor  of 
any  individual,  although  he  may  suffer  inconvenience  or  delay  in 
greater  degree  than  others  from  the  alleged  obstruction  or  hindrance. 
The  private  injury  in  this  class  of  cases  is  said  to  be  merged  in  the 
common  nuisance  and  injury  to  all  citizens,  and  the  right  is  to  be 
vindicated  and  the  wrong  punished  by  a  public  prosecution,  and  not 
by  a  multiplicity  of  separate  actions  in  favor  of  private  individuals. 
And  in  application  of  that  doctrine  in  Jones  v.  Chanute,^  it  was 
held  that  residents  of  property  abutting  on  an  open  sewer  into  which 
filth  is  drawn  so  as  to  constitute  a  nuisance  cannot  maintain  an  action 
for  its  abatement,  where  a  large  number  of  persons  are  affected  by  it, 
since  the  nuisance  is  public  and  cannot  be  abated  at  the  suit  of  pri- 
vate individuals.  The  court  in  making  that  decision  failed  to  keep 
in  mind  the  different  circimistances  which  may  render  a  nuisance 
public.  The  nuisance  may  be  public  in  one  case  because  the  act  con- 
stitutes an  interference  with  a  public  right,  for  the  redress  of  which 
no  individual  has  a  right  to  proceed.  In  another  case  the  nuisance 
is  public  because  it  affects  so  many  individuals  that  the  state,  as 
parens  patriw,  is  boimd  to  take  notice  of  it  and  proceed  to  abate  it 
But  in  such  case  each  individual  may  proceed  to  recover  the. damages 

•  13  AUen,  95,  90  Am.  Dec  181.  •  63  Kaa.  243,  66  Pac.  243^ 
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for  the  special  injury  to  him.  If  a  citizen  is  made  ill  or  suffers  spe- 
cial injury  by  sickness  in  his  family,  or  if  the  value  of  his  property 
is  specially  affected,  he  has  such  an  interest  as  will  entitle  him  to 
maintain  an  action;  and  in  such  cases  the  public  may  proceed  by  in- 
dictment for  the  abatement  of  a  nuisance,  and  an  individual  may 
maintain  an  action  for  the  injuries  which  have  been  specially  in- 
flicted on  him.**  These  principles  will  be  found  permeating  the  cases 
which  have  dealt  with  the  abatement  of  nuisances  arising  out  of  the 
manner  of  dealing  with  water,  and  will  become  more  clearly  apparent 
as  the  discussion  proceeds. 

445.  Fond  or  artificial  water  coarse  as  a  nnisance. —  To  be  in  its 
best  condition  water  must  not  be  allowed  to  stand,  but  must  be  kept 
in  inotion.  Therefore,  if  a  dam  is  placed  across  a  flowing  stream 
to  create  a  pond  to  supply  water  power,  the  conditions  are  such  that 
in  case  care  is  not  taken  the  pond  may  develop  into  a  nuisance.  A 
mill  pond  is  not  a  nuisance  per  se}  But  the  stagnant  water  is  likely 
to  become  offensive  of  itself.  And  the  alternate  raising  and  lowering 
of  the  height  of  water  uncovers  portions  of  the  bed  in  such  a  way 
tliat  the  sun  may  cause  malarious  emanations  to  arise  from  it;  and, 
in  addition,  the  pond  is  very  likely  to  accumulate  debris  and  filthy 
matter  which  may  be  a  menace  to  health.^  Under  these  circum- 
stances the  public  have  a  right  to  proceed  to  abate  the  pond  whenever 
it  in  facr  becomes  a  nuisance.  An  express  grant  by  the  legislature  of 
the  right  to  maintain  the  pond  will  not  imply  the  right  to  maintain 
it  in  such  a  way  as  to  constitute  a  nuisance,  and  in  case  it  is  permit- 
ted to  become  such  the  public  may  proceed  to  abate  it.*     The  right 

•Cow.  V.  Clarke^  1  A.  K.  Marsh.  323.  prosecution    or    private    action     which 

^'New  Castle  v.  Raney,  130  Pa.  646,  6  could  have  been  had  or  maintained  if 

L.  R.  A.  737,  18  Atl.  1066.  the  said  act  had  never  been  made,  other 

'  A  milldnm  becomes  a  nuisance  when  than  prosecutions  and  actions  for  such 

it  obstructs  the  water  to  such  an  extent  injuries  as  were  actually  foreseen  and 

that  it  overflows  its  banks  and  the  sur-  estimated  upon  such  inquisition.     Com, 

rounding  country  and  stagnates  and  be-  v.  Paris,  5  Rand  (Va.)  691. 
comes  dead  in  pools,  where  the  air  along       The  commonwealth,  as  well  as  indi- 

the  highways  and  around  the  dwellings  viduals,  may  prosecute    an    indictment 

is  infected   with  noxious  and   unwhole-  against    the    owner    of    a    milldam  for 

some  vapors,  and  the  health  of  the  ad-  keeping  up  and   continuing   such   dam, 

joining  country    is    sensibly    impaired,  if  the  same,  by  the  stagnation  of  the 

Doufjlass  V.  State,  4  Wis.  387.  waters  occasioned  thereby,    annoys    the 

'Luning    v.  State,    1    C'hand.     (Wis.)  health    of    the    neighborhood,    notwith- 

178,  2  Pinney  (Wis.)  215,  52  Am.  Dec.  standing  such  mill  and  dam  are  erected 

163.  in  pursuance  of  a  statute  requiring  a 

Leave  granted  to  erect  a  mill  under  jury    to    inquire,    among    other    things, 

statutes  authorizing  the  construction  of  whether,  in  their  opinion,  the  health  of 

mills  is  no  bar  to  an  indictment  for  a  the  neighborhood  would  be  annoyed  by 

public  nuisance  created  by  its  construe-  the  stagnation  of  the  waters,  and.  if  it 

tion,  whcfo  the  statute  provides  that  no  appears  that  such  would  be  the  case,  the 

iiiquost   opinion    or    judgment    of    the  court  is  expressly  prohibited  from  giv- 

cnirt  tlicrcupon  shall    bar    any    public  ing  leave  to  build  such  mill  and  dam, 
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to  maintain  a  nuisance  cannot  be  acquired  by  lapse  of  time.*  And 
the  court  will  not  presume  a  lost  grant  of  a  right  to  maintain  it.'  But 
so  long  as  private  property  is  not  actually  taken  or  destroyed  the 
legislature  may  expressly  authorize  the  maintenance  of  a  pond  which 
may  prove  a  nuisance  to  persons  living  in  the  neighborhood.®  In 
fact,  so  far  as  the  interests  of  the  public  are  concerned,  there  is  noth- 
ing to  prevent  the  legislature  from  permitting  the  maintenance  of 
a  dam  in  such  a  way  as  to  constitute  a  nuisance,  if  it  wishes  to  do 
so ;  and  therefore  tlie  o\vner  of  a  dam  cannot  be  indicted  for  the  crea- 
tion of  a  nuisance  affecting  public  health,  by  the  maintenance  thereof 
at  a  designated  height,  in  a  particular  manner  and  at  a  particular 
place  specified  by  an  act  of  the  l^islature  authorizing  the  oonstruc- 
rion  and  maintenance  thereof,  in  the  absence  of  anv  condition  in  the 
grsjit  that  no  nuisance  shall  be  created  thereby,  as  the  legislature, 
having  itself  determined  the  place,  height,  and  manner  of  construc- 
tion thereof,  must  have  had  in  view  all  the  consequences  to  follow 
from  the  doing  of  the  act  autJiorized.''  Although  a  dam  is  erected 
by  authority  of  law  and  may  not  be  abated  as  a  nuisance,  neverthe- 
less its  owners,  who  in  certain  seasons  permit  it  to  retain  the  water, 
and  in  the  sunmier  draw  the  water  out  of  the  pond  so  that  v^etation 
decays  in  its  bed,  may  be  enjoined  from  so  operating  the  dam  as  to 
create  a  public  nuisance.^  The  one  in  possession  of  tiie  property  may 
be  held  responsible  for  the  nuisance  although  he  is  a  mere  agent  for 
others.*    And  the  court  will  not  refuse  to  abate  the  nuisance  upon  the 

where,  by  a  later  aection  of  the  same  feeder  dam  as  part  of  a  canal,  under  an- 

act,  it  is*  provided  that  such  inquest  of  thorit}'  of  law,  and  without  any  act  of 

the   jnrors    and    opinion    of   the    court  wantonness  on  their  part,  although  such 

shall  not  bar  any  prosecution  or  action  dam  may  in  fact  be  a  nuisance, — espec- 

which  any  person  would  have  had  in  law  inlly   where  one  of  the  trustees  is  ap- 

had  such  act  never  been  passed,  other  pointed    by,   and   represents,   the   state, 

than  for  such  injuries  as  were  actually  Butler  v.  State,  6  Ind.  165. 

foreseen  and  estimated  by  the  said  jury.  ^Rtoughton  v.  State,  5  Wis.  291. 

Com.  V,  Clarke,  1  A.  K.  Marsh.  323.  *Pine  City  v.   Munch,  42  Minn.  342, 

*Staie  v.  Rankin,  3  S.  C.  N.  S.  438,  6  L.  R.  A.  763,  44  N.  W.  197. 

16  Am.  Rep.  737;  Queen  v.  Brewster,  8  *State  v.  Bell,  5  Port.  (Ala.)   366. 

U.  C.  C.  P.  208:   Doufflass  v.  State,  4  But  the  widow  and  children  of  the  de- 

Wis.  387;     Wright    v.  Moore,    38    Ala.  censed  owner  of  a  milldam,  erected  and 

593,  82  Ain.  Dec.  7vll ;  State  v.  Holman,  maintained  by  him  for  more  than  twen- 

104  N.  C.  861,  10  S.  E.  758;  Rhodes  v.  ty  years,  and*  which  becomes  their  prop- 

Whitehead,  27  Tex.  304,  84    Am.    Dec.  erly  by  descent,  cannot  be  convicted  of 

631;  LettAa  v.  Stein,  16  Ala.  214,  50  Am.  maintainina^  a  public  nuisance  under  a 

Dec  177;  State  v.  Phippe,  4  Ind.   516;  statute  providing  that  "whoever  builds, 

MiUs  y.  Ball,  9  Wend.  316,  24  Am.  Dec.  erects,  continues,  or  keeps  up  any  dam 

160.  or  other  obstruction  to  any  stream  of 

^FoUom  v.  Freeborn,  13  R.  I.  200.  water,   and   thereby  produces   stagnant 

*Neaderhoufier  v.  State,  28  Ind.  267;  water  which  is  manifestly  injurious  to 

Butler  V.  State,  6  Tnd.  165.  the  public  health  and  safety,  shall   be 

An  indictment  for  creating  or  main-  fined,"   etc.,   where   the  evidence   shows 

taining  a  nuisance  cannot  be  sustained  that  no    suit    of  any    kind    had    been 

against   canal    trustees   for  erecting   a  brought  against  the  decedent   in    rela- 
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ground  that,  when  the  dam  was  erected,  the  water  was  pure  and  no 
nuisance  existed,  and  the  present  condition  has  arisen  from  the 
giow^h  of  the  population  in  the  neighborhood  and  their  pollution  of 
the  water. *^  But  the  dam  will  not  be  removed  if  the  nuisance  can  be 
abated  by  other  means.^^  And  the  owner  of  the  dam  cannot  be  held 
liable  if  the  nuisance  was  created  by  strangers.*^  If  the  dam  oc- 
casions no  greater  nuisance  than  would  have  existed  without  it,  the 
owner  is  not  liable  to  criminal  prosecution.  And  the  question  wheth- 
er or  not  the  conditions  might  be  made  more  healthful  in  the  absence 
of  the  dam  is  not  an  admissible  test  of  nuisance  if  they  in  fact  had 
not  been  made  so.^^  But  if  the  dam  is  the  diredt  and  proximate 
cause  of  the  nuisance  it  may  be  abated.^  ^  So  if  the  act  of  a  person 
contributes  essentially  to  the  creation  of  the  nuisance,  as  by  the  erec- 
tion of  a  dam  which  renders  the  water  stagnant^  or  produces  its  over- 
flow, so  as  to  cause  it  to  gather  in  pools  or  eddies  and  become  stag- 
nant, or  by  raising  it^  so  as  to  cause  the  decay  of  vegetable  matter  upon 
the  banks  of  a  stream,  whereby  unwholesome  gases  are  developed,  he 
is  liable,  even  though  natural  causes  combine  with  his  act  to  produce 
the  result.^*  If  ponds  are  a  public  nuisance  the  legislature  may  di- 
rect the  removal  of  the  dams  without  providing  compensation  to  the 
owners,  since  there  is  no  property  right  in  the  maintenance  of  a  nui- 
sance; and  this  is  especially  true  if  compensation  is  provided.*®  Al* 
though  a  particular  structure  did  not  constitute  a  nuisance  during 
the  existence  of  other  structures,  it  may  be  abated  when  it  becomes 
a  nuisance  by  the  removal  of  such  others.*^  The  failure  of  a  public 
board  to  perform  its  duty  and  clean  a  pond  will  not  prevent  the  abate- 

tion  to  the  dam,  and  fails  to  show  that  neighbors  will  be  less  or  as  little  an- 

the  widow  and    children,  or    either    of  noyed  as  in  the  erection  of  any  dam,  as 

them,  have  done  any  act  in  relation  to,  it  is  uncertain  that  any   such   "annoy- 

or  in  connection  with,  the  dam  since  his  ance"  will  follow.    Smith  ▼.  WaddiU,  11 

death.  Bnioe  v.  State,  87  Ind.  450.  Leigh,  532. 

^''Board  of  Health  v.  Copcutt,  140  N.  '*State  v.  Holman,  104  N.  C.  861.  10 

Y.  12,  23  L.  R.  A.  465,  35  N.  E.  443.  S.  E.  758. 

So,  in  a  criminal  action  for  the  main-  "F*.  Worth  d  D.  C.  R.  Co,  v.  Scott,  2 

tenance  of  a  nuisance  in  the  form  of  a  Tex.  App.  Civ.  Gas.  (Willson)  §  140,  p. 

stagnant   and   offensive  pond,  the   fact  137. 

that  much  of  the  corrupting  matter  that  ^* Miller  v.  Craig ,  11  N.  J.  Eq.  176. 

entered  the  pond  came  from  the  prem-  "That   a   municipal   corporation   has 

ises  of  witnesses  for  the  prosecution  is  maintained  a  bridge  abutment  in    the 

no  defense.     West    v.  State    (Ark.)   71  channel  of  a  river  in  such  a  way  as  to 

S.  W.  483.  interfere  with  the  natural  current  of  the 

^^Shepard  v.  People,  40  Mich.  487.  stream  and  render  the  foundations  of  a 

"State  V.  Rankin^  3  S.  G.  N.  S.  438,  building  in  the   stream,    which    would 

16  Am.  Rep.  737.  otherwise  be  a  nuisance,  of  no  efTect  up- 

"Btaoh  V.  People,  11  Mich.  106.  on  the  current,  will  not  prevent  it  from 

A  statutory  prohibition  of  the  erec-  maintaining  an  action  to  enjoin  the  oon- 

tion  of  any  dam  whereby  the  health  of  tinuance  of  the  foundation  after  it  re- 

the  neighbors  shall  be  annoyed  does  not  moves  the  bridge  abutment.     Boehe$t^ 

apply  if  the  juty  find  the  health  of  the  v.  Erickson,  46  Barb.  92. 
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ment  of  it  as  a  nuisance.**  The  fact  that  the  pond  was  created  be- 
fore any  persons  lived  in  the  neighborhood  will  not  prevent  its  abate- 
ment where  it  becomes  a  nuisance  as  the  country  is  settled.*®  If  the 
pond  interferes  with  a  highway  it  is  subject  to  abatement  as  a  nui- 
sance.*® That  the  owner  of  the  dam  has  acquired  the  right  to  main- 
tain it  as  against  individuals  will  not  prevent  its  abatement  as  a  pub- 
lic nuisance.**  A  ditch  constructed  under  authority  of  law  in  a  city 
to  supply  water  for  milling  purposes  is  not  a  nuisance  per  se  which 
the  city  can  sununarily  remove  and  abate  by  a  mere  resolution  of 
the  council  declaring  it  a  nuisance,  without  a  judicial  determination 
establishing  it  to  be  one  in  fact** 

448a.  Bight  of  individual  to  complain. —  As  already  indicated/  if 
an  individual  is  specially  injured  by  a  nuisance  he  may  maintain  an 
action  to  recover  his  damages  or  to  obtain  its  abatement  This  prin- 
ciple is  applicable  to  injuries  caused  by  a  mill  pond.  He  may  main- 
tain an  action  to  prevent  the  backing  of  water  onto  his  land,*  or  in- 
jury to  his  health.*  As  said  in  DeVaughn  v.  Minor, ^  if  one  lives 
within  the  sphere  of  operation  of  a  nuisance  caused  by  a  milldam 
about  to  be  erected  or  commenced,  affecting  health,  and  the  injurious 
consequences  are  not  merely  possible,  but,  to  a  reasonable  degree,  cer- 
tain, he  is  entitled  to  preventive  relief,  even  though  the  public  would 
be  likewise  affected.  So,  he  may  maintain  an  action  if  the  water  is 
turned  back  on  his  mill  wheel.'  But  to  warrant  an  injunction  it 
must  be  clear  that  the  pond  vnll  be  injurious  to  health,  or  will  other- 
mse  constitute  a  nuisance  in  fact^  The  fact  that  the  pond  is  not 
the  sole  cause  of  the  ill  health  will  not  prevent  its  abatement  if  it 

^People  v.  Pelton,  36  App.  Div.  450,  feet  the  right  of  the  upper  owner,  whose 

55  N.  Y.  Supp.  815.  lands  are  overflowed  by  back  water  from 

^^Queen  ▼.   Brewster,  8   U.   C.   0.  P.  the  dam,  to  maintain  an  action  to  abate 

208 ;  Douglaee  ▼.  State,  4  Wis.  387.  the  dam  as  an  existing  nuisance,  if  the 

^State  T.  Phipps,  4  Ind.  515.  right  to  maintain  it  has  not  been  per- 

But  to  constitute  the  damming  of  a  fected.     Mueller  v.  Fruen,  36  Minn.  273, 

water  course  so  as  to  turn  the  water  up-  30  N.  W.  866. 

on  a  highway  a  public  nuisance,  it  must  *Holke  v.  Herman,  87  Mo.  App.  125 ; 

be  shown  that  tne  traveling  public  are  Story  v.  Bawmond,  4  Ohio,  376;  Rioh- 

to  some  extent,  at  least,  impeded,  hin-  arda  v.  Dougherty,  133  Ala.  569,  31  So. 

dered,  or  obstructed  in  the  use  of  the  934:   Whitfield  v.  Rogers,  26  Miss.  84, 

highway  for   the  purpose  of   traveling  69  Am.  Dec.  244;   Miller  v.  Trtieheart, 

over  it.    State  ▼.  Smith,  54  Vt.  403.  4  Leigh,  569. 

'^State  ▼.  Phipps,  4  Ind.  515;  Vew  So-  The  sickness  of  plaintiff's  family,  be- 

lem  V.  Eagle  Mill  Co,  138  Mass.  8.  ing  properly  set  forth  in  the  petition  as 

** Denver  v.  MuUen,  7  Colo.  345,  3  Pae.  due  to  the  negligent  and  improper  con- 

693.  struction  of  a  dam,  is  a  proper  element 

*  Sec  ante,  f  444.  of  damage.     Broton  ▼.  Chicago  d  A,  R, 

*Qrigsby  v.   Clear   Lake  Waterworks  Co.  80  Mo.  457. 

Co.  40  Cal.  396.  •  77  Ga.  809,  1  S.  E.  433. 

Whether  or  not  an  action  for  damages  'Welton  v.  Martin,  7  Mo.  307. 

for  the  erection  of  a  dam  is  barred  by  *Holke  v.  Herman,  87  Mo.  App.  126; 

the  statute  of  limitations  does  not  af-  Thomas  v.  Calhoun,  58  Miss.  80;  Wilder 
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was  a  contributing  cause.*  The  right  to  maintain  the  nuisance  even 
against  individuals  cannot  be  acquired  by  prescription.®  Plaintiff 
in  an  action  for  damages  alleged  to  be  caused  by  sickness  occasioned 
by  the  damming  up  of  a  stream  of  water  by  the  embankment  of  a  rail- 
road company  is  entitled  to  recover  the  value  of  drugs  used,  if  it  is 
proved  that  the  pond  caused  the  sickness.*  A  stockholder  in  a  cor- 
poration has  a  right  to  complain  of  a  nuisance  created  by  it  in  the 
maintenance  of  its  mill  pond  to  his  injury.^®  It  does  not  follow,  as 
a  consequence  of  the  recovery  of  damages  for  injury  to  an  owner's 
property  and  to  himself  and  his  family  by  the  overflow  of  his  prem- 
ises from  a  milldam  across  a  stream  below,  that  the  nuisance  will 
therefore  be  abated ;  but  it  is  discretionary  with  the  court  whether  a 
removal  of  the  dam  shall  be  ordered  upon  the  evidence  adduced  on 
the  trial."  If  the  legislature  has  authorized  the  construction  of  a 
pond  in  such  a  way  that  it  must  inevitably  constitute  a  nuisance,  in- 
dividuals affected  by  it  cannot  maintain  an  action  against  the  owner 
of  the  dam  for  damages.  ^^  The  remedy  in  such  cases  is  to  test  the 
validity  of  the  statute  upon  the  ground  that  it  is  a  taking  or  dam- 
aging of  property  for  public  use  without  compensation.  While,  in 
the  absence  of  constitutional  restriction,  the  power  of  the  legislature 
is  absolute,  yet  it  is  unthinkable  that  under  any  form  of  government 
the  legislature  should  have  the  power  to  authorize  a  citizen  to  make 
a  use  of  his  property  which  will  absolutely  destroy  the  value  of  his 
neighbor's  property.  Such  conduct  is  not  legislation  but  confisca- 
tion, and  there  should  be  some  method  of  correcting  it  In  the  first 
place,  the  legislature  should  not  be  presumed  to  have  intended  to  per- 
mit such  a  result,  and  if  it  is  not  expressly  granted  it  should  not  be 
implied;  so  that,  in  case  the  pond  can  be  maintained  without  con- 
stituting a  nuisance,  the  owner  should  be  compelled  to  maintain  it 
in  that  condition ;  and  in  case  it  cannot,  then  the  destruction  of  the 
adjacent  property  should  be  held  to  be  a  taking  for  which  compensa- 
tion must  be  made.  In  one  case  it  was  held  that  equity  will  not  re- 
strain a  riparian  proprietor  from  erecting  a  dam  and  flowing  his 
own  land  for  the  public  convenience  when  any  injurious  effects  will 
be  confined  to  a  private  individual,  whose  interest  must  necessarily 
give  way  to  that  of  the  many,  imless  he  can  make  it  manifestly  aj)- 

V.  Strickland,  66  N.  C.    (2  Janes  Eq.)  ^Central  R,  d  Bkg.  Co.  v.  Wood,  61 

386;  Eaaon  v.  Wattier,  25  Or.  7,  34  Pac.  Ga.  515. 

756.  ^''Leonard  v.  Spencer,  108  N.  Y.  338, 

'RichardM  v.  Daugherty,  133  Ala.  669,  15  N.  E.  3U7,  Affirming  34  Him,  341. 

31  So.  934.  ''Cromwell  v.  Lone,  14  Ind.  234. 

^Rhodes  V.  Whitehead,  27  Tex.  304,  84  '^Union  Canal  Co.  v.  O'Brien,  4  Rawle, 

Am.  Dec.  C31.  359. 
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pear  that  so  great  a  difference  exists  between  his  injury  and  the  pub- 
lic convenience  as  bears  no  comparison,  and  the  erection  will  be  fol- 
lowed by  irreparable  mischief.*'  That  decision  is  so  fundamentally 
at  variance  with  the  modem  ideas  of  right  and  justice  that  it  can- 
not be  regarded  as  law  at  the  present  time. 

446.  Pollution  of  itream. — As  streams  flow  of  their  own  force,  tiiey 
are  agents  for  the  dissemination  of  disease  little  inferior  to  the  air 
itself,  in  case  the  filth  which  becomes  a  source  of  disease  is  placed 
in  them.  Therefore,  the  preservation  of  the  public  health  and  the 
public  good  require  that  individuals  shall  have  no  right  to  place  in 
the  stream  matter  which  will  be  deleterious  to  the  public  health ;  and 
5uch  acts  on  the  part  of  the  individual  constitute  a  public  nuisance. 
As  stated  in  Paragon  Paper  Co.  v.  Stated  the  pollution  of  a  stream  by 
the  discharge  therein  of  offal  and  other  impurities  from  a  factory, 
rendering  the  water  impure  and  unfit  for  domestic  use  for  a  con- 
siderable distance,  killing  fish  and  rendering  the  atmosphere  offen- 
sive from  the  noxious  odors  arisii.g  therefrom,  is  a  public  nuisance 
for  the  maintenance  of  which  the  owner  may  be  prosecuted.*  And 
the  pollution  of  the  stream  may  be  prevented  in  any  way  by  which 
that  result  can  be  effected.*  Even  if  the  person  guilty  of  creating 
the  nuisance  has  acted  under  authority  of  the  municipal  corporation, 
that  fact  will  not  protect  him  from  liability,  since  the  municipality 
cannot  authorize  the  creation  of  a  nuisance.^  So,  the  fact  that  the 
municipality  has  not  provided  means  for  the  disposition  of  the  filth 

"A<ty.  Qmi.  ew  rel.  Bradsher  v.  Leo,  8.   W.   297;    Beltan  v.   Baylor  Female 

.38  N.  C.  (3  Ired.  Eq.)  301.  College  (Tex.  Civ.  App.)  33  S.  W.  680. 

^  19  Ind.  App.  314,  49  N.  E.  660.  One  of  the  proprietoiTs  of  a  mill  will 

*  Pollution  of  the  water  of  a  river  by  be  liable   for   criminal   prosecution   for 

means  of  refuse  from  a  sawmill  so  as  creating   a  nuisance  by  the   discharge 

to  destroy  the  fish   therein,  is  a  nui-  from  the  mill  of  refuse  matter  so  as  to 

sance.     People  ▼.   Truckee  Lumber  Co,  pollute  the  waters  of  a  canal,  although 

116  Cal.  397,  39  L.  R.  A.  581,  58  Am.  St.  t^e  proof  does  not  show  that  he  had 

Rep.  183,  48  Pac.  374.  knowledge  of  the  fact  that  such  matter 

it  is  a  nuisance  to  east  urine  into  a  was  allowed  to  be  discharged  from  the 
spring  of  water  near  a  public  highway,  mill  therein,  where  he  lived  in  the  vi- 
out  of  which  many  persons  in  the  vicin-  einity  and  the  condition  of  things  com- 
ity and  travelers  along  the  road  are  ac-  plained  of  had  existed  for  more  than 
customed  to  use  water.  State  v.  Toy-  two  years,  so  as  to  create  a  presumption 
lor,  29  Ind.  517.  of    knowledge.     Mergentheim    v.    State, 

To  deposit  human  excreta  in  a  nat-  107  Ind.  507,  8  N.  £.  568. 

ural  water  course,   in  close   proximity  *Belton    v.    Baylor    Female    College 

(12  miles  on  a  creek)   to  a  source  of  (Tex.  Civ.  App.)  33  S.  W.  680;  State  ex 

supply  from  which  water  is  used  for  do-  rel.  Board  of  Health  v.  Hutchinson,  39 

inestic  purposes,  is  a  public  nuisance,  N.  J.  Eq.  218,  Affirmed  in  39  N.  J.  £q. 

and   it   should   be   so   declared   by   the  569. 

court.    Com,  t.  Yo9t,  11  Pa.  Super.  Ct.  In  Bureh  y.  State,  7  Ohio  N.  P.  379, 

323.  the  court,  in  refusing  to  pass  upon  the 

*Board  of  Health  ▼.  Casey,  18  N.  T.  S.  question    whether    permission    by    the 

R.  251,  3  N.  Y.  Supp.  399;  Belton  v.  trustees  of  a  township  to  drain  sewage 

Central  Hotel  Co.   (Tex.  Civ.  App.)  33  into  a  stream  would,  m  law,  in  a  prose- 
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is  immaterial.'  The  municipality  is  not  bound  to  keep  streams  with- 
in its  limits  clean^  and  it  camiot  be  held  liable  for  a  nuisance  created 
in  such  stream  by  individuals.®  Statutes  usually  forbid  the  creation 
of  nuisances  by  the  pollution  of  water  courses,  and  they  will  be  con- 
strued to  effect  the  objects  for  which  they  were  intended.^  The  right 
to  maintain  the  nuisance  cannot  be  acquired  by  prescription.®  To 
render  the  one  committing  the  act  subject  to  indictment,  he  must 
create  a  public  nuisance,  and  not  merely  one  affecting  a  single  in- 
dividuaL*  A  municipal  board  of  health  may  make  rules  to  prevent 
the  pollution  of  streams  within  their  jurisdiction,  and  seek  the  aid 

cution  by  the  public  on  a  criminal  or  Tillage  for  domestic  purposes  within 
charge  for  unlawfully  corrupting  the  a  specifted  distance  therefrom  by  the 
stream,  be  a  complete  defense,  remarks  wasning  of  sheep  therein  or  the  corral- 
that,  if  a  complete  defense  in  such  a  ling  of  sheep  or  other  animals  near 
prosecution,  it  would  not,  however,  be  a  thereto,  the  refuse  from  which  would 
bar  to  a  recovery  for  damages  at  the  naturally  flow  into  the  stream.  Peoplr 
personal  suit  of  any  neighbor  injured,  v.  Burtlcson,  14  Utah,  258,  47  Pac.  87. 
nor  in  an  action  in  equity  to.  enjoin  *Woodyear  v.  Schaefer,  57  Md.  1,  40 
them  from  doing  that  which  was  a  pri-  Am.  Rep.  419;  Botoen  t.  Wendt,  103 
vate  nuisance,  doing  special  injury  to  Cal.  236,  37  Pac.  149;  Nolan  v.  Neir 
the  person  or  property  of  any  neighbor.   Britain,  69  Conn.  668,  38  Atl.  703;  Og- 

*Mergentheim  T.  State,  107  Ind.  667,  8  densburg  v.  Iiovejoy,  2  Thomp.  &  C.  83 : 
N.  E.  668.  Kelley  v.  Ne^o  York,  6  Misc.  516,  27  N. 

*Loughran  v.  Des  Moines,  72  Iowa,  Y.  Supp.  164;  People  v.  Felton,  36  App. 
382,  34  N.  W.  172.  Div.  450,  56  N.  Y.  Supp.  815,  Affirmed 

'A  navigable  river  is  a  public  place  in  159  N.  Y.  537,  53  N.  E.  1129;  North 
within  the  meaning  of  a  statute  miUdng  Point  Cor.Bol,  Irrig.  Co.  v.  Utah  d  8.  L. 
it  unlawful  to  cause  offal  or  filth  to  be  Canal  Co.  16  Utah,  246,  40  L.  R.  A.  851, 
collected  or  remain  in  any  place,  to  the  67  Am.  St.  Rep.  607,  52  Pac.  168;  Bak- 
damage  or  prejudice  of  others  or  the  cr  v.  Boston^  12  Pick.  184,  22  /Vm.  Dec. 
public.  State  v.  WahMh  Paper  Co.  21  421 ;  Piatt  Bros.  v.  Waterhury,  72  Conn. 
Ind.  App.  167,  48  N.  E.  653,  51  N.  £.  531,  48  L.  R.  A.  601,  77  Am.  St.  Rep. 
949.  335,  45  Atl.  154;  Bloomington  t.  Cos- 

The  object  of  a  statute  making  it  un-  tello,  65  111.  App.  407 ;  Litohfield  v. 
lawful  for  any  person  or  persons  to  Whitenaek,  78  III.  App.  364;  (hoens  v. 
erect,  maintain,  or  keep  a  slaughter-  Lancaster,  182  Pa.  257,  37  Atl.  858; 
house  on  the  banks  of  a  stream  or  to  Martin  v.  Gleason,  139  Mass.  183,  29  N. 
throw  offal  or  carcasses  therefrom  into  E.  664;  BrookUne  ▼.  Mackintosh,  133 
the  stream  or  upon  its  banks  when  the  Mass.  215. 

stream  flows  through  a  city  or  incorpo-  *A  riparian  owner  cannot  be  indicted 
rated  village,  being  to  preserve  the  pur-  for  a  public  nuisance  for  pollution  of  a 
ity  of  the  stream  through  the  city  or  vil-  stream  to  the  injiury  only  of  a  lower  ri- 
lage,  a  slaughterhouse  which  does  not  parian  proprietor,  which  is  a  water-sup- 
render  the  stream  impure  within  the  ply  company  taking  the  water  for  do- 
corporate  limits  would  not  be  within  mestic  purposes,  but  without  powers  of 
the  prohibition  of  the  law.  Oherich  v.  eminent  domain  and  therefore  unauthor- 
Oilman,  31  Wis.  495.  ized  to  divert  the  waters  for  sale.     Com. 

A  general  statute  making  that  a  pub-  v.  Yost,  197  Pa.  171,  46  Atl.  845. 
lie  nuisance  which  '^annoys,  injures,  or  But  an  indictment  charging  one  with 
endangers  the  comfort,  health,  repose,  or  polluting  the  waters  of  a  river,  render- 
safety  of  three  or  more  persons"  is  not  ing  them  unwholesome  and  impure  to 
impliedly  repealed  in  so  far  as  it  makes  the  injury  of  three  persons  named  in  the 
it  a  public  nuisance  to  pollute  the  wa-  indictment  residing  along  the  river, 
ters  of  a  stream  by  corralling  animals  charges  a  public  or  common  nuisance 
near  thereto,  by  a  subsequent  statute  under  Iowa  Code,  9  4089,  which  provides 
making  it  unlawful  to  befoul  the  waters  that  "the  corrupting  or  rendering  un- 
of  any  stream  used  by  any  dty,  town,  wholesome  or  impure  the  waters  of  any 
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of  courts  to  enforce  them.**^  But  a  board  of  health  must  act  forma.*- 
ly,  and  not  arbitrarily  or  without  a  proper  hearing,  in  proceeding 
to  abate  a  nuisance.^  ^  Equity  will  not  restrain  the  pollution  of  a 
public  stream  to  the  injury  of  public  health  unless  the  complaint 
rests  upon  facts  appreciable  by  the  ordinary  citizen,  and  not  merely 
upon  theoretical  belief.  ^^  The  action  may  be  maintained  either  in 
the  jurisdiction  where  the  injury  occurs  or  where  the  pollution  is  ef- 
fected.*^ If  the  condition  of  the  stream  is  such  that  the  casting  of 
polluted  matter  into  it  constitutes  a  nuisance  only  at  certain  seasons 
of  the  year,  the  court  may  render  a  judgment  which  will  permit  the 
use  of  tlie  stream  when  it  can  be  done  witliout  creating  a  nuisance.*^ 
If  the  injury  is  caused  by  a  county  which  is  not  subject  to  suit,  the 
remedy  is  for  its  abatement  against  the  officials  who  create  the  nui- 
sance, and  not  against  the  county.*'  But  a  municipal  corporation  be- 
ing subject  to  suit  for  acts  committed  by  it  may  be  sued  for  the 
damages  resulting  from  its  acts  which  constitute  a  nuisance.** 

447.  Stagnant  water  generally. —  As  appeared  while  we  were  dis- 
cussing the  question  of  drainage,*  a  citizen  has  no  right  to  maintain 
his  property  in  such  a  condition  that  it  will  constitute  a  public  nui- 
sance. If  it  is  located  below  the  level  of  the  surrouijding  country  so 
that  water  stands  upon  it,  or  if  he  makes  excavations  in  it  which 
become  filled  with  stagnant  water,  which  is  a  menace  to  public 
health,  he  may  be  required  to  drain  it  at  his  own  expense  for'  the  pur- 
pose of  abating  the  nuisance.*    But  the  remedy  for  such  condition  is 

stream  of  water  or  pond"  is  a  nuisance,  waters  thereof,  where  it  was  so  disposed 

Stat€  ▼.  Smith,  S2  Towa,  423,  4S  N.  W.  of  under  a  contract  requiring  it  to  be 

727.  dumped  therein  at  least  15  miles  from 

^Bcll  ▼.  Rochester,  33  N.  Y.  S.  R.  739,  the  city,  and  reserving  no  right  to  the 

II  N.  Y.  Supp.  306.  city  to  control  the  mode  or  manner  of 
^Com.  y,  Yost,  107  Pa.   171,  46  Atl.  its  performance,  or  the  place  where  it 

845.  should  be  dumped,  but  only  the  right  to 

''Slate  ex  rcl.  Board  of  Health  v.  Ber-  suspend  the  work  and  relet  it  for  im- 
gen  County,  46  N.  J.  Eq.  173,  18  Atl.  proper  and  imperfect  performance. 
465.  Kuehn  ▼.  Milwauk^,  92  Wis,  203,  66  N. 

"State  ▼.  Herring,  21  Ind.  App.  157,   W.  1030. 
60  Am.   St.   Rep.   .351,  48   N.   E.   608;        'Seeanto,  SS  172  ei  seq. 
State  ▼.  Wahash  Paper  Co,  21  Ind.  App.       •  Under  a  statute  authorizing  cities  to 
167,  48  N.  E.  653,  61  N.  E.  949;  Com.   pass  by-laws  compelling  the  draining  of 
▼.  Lyons,  1  Clark  (Pa.)  497.  "grounds,   yards,   vacant    lots,    cellars, 

**Belton  V.  Brylor  Female  College  private  drains,  sinks,  cesspools,  and 
(Tex.  Civ.  App.)  33  8.  W.  680.  privies,"  and  to  assess  the  owners  with 

^JiCfrois  V.  Monroe  County,  162  N.  Y.  the  casts  thereof  if  done  bv  the  council 
503,  50  L.  R.  A.  206,  67  N.  E.  185.  on  their  default,  and  to  charge  the  own- 

^Baoon  v.  Boston,  154  Mass.  100,  28  ers  of  property  drained  into  common 
N.  E.  0.  sewers  with  »  reasonable  rent  for  the 

But  a  municipal   corporation  is  not   use  of  the  same,  a  by-law  enacting  that 

liable  for  damages  to  fish  nets  in  a  lake   ''all  grounds,  yards,  vacant  lots,  or  oth- 

from  garbage  carried  into  them  by  the  er   properties   abutting  on   any   street" 

ordinary  currents  and  movements  of  the  should  be  drained  is  not  objectionable  as 

Vol.  II.— Watebs,  97. 


Digitized  by  VjOOQIC 


1536 


RIGHTS   HKTVVKKX  I'l  HLK    AND   IXDlVlinAL. 


[I   447 


Hie  drainage  o{  the  propcM'ty,  ami  not  a  criminal  pn^coctling  against 
liini  for  the  abat(3nu»nt  of  tho  nuis^^anee,  for,  as  said  in  Roberts  v.  Har- 
mo?i/  the  aconniuhition  of  wat^T  due  solely  to  natural  causes,  and 
not  contributed  to  by  any  act  or  negligtMice  of  the  owner  of  the  preni- 
ises  on  which  it  accuniiilat(^s,  by  the  evaporation  of  which  and  by  the 
decaying  of  large  nia^sses  of  vegetable  matter,  noxious  and  deleterious 
gaj?os  are  emitted  which  are  injurious  to  the  public  health,  does  not 
constitute  a  nuisance  for  which  such  owner  will  be  answerable.  The 
court  in  that  case  adds  that  he  cannot  be  required  to  abate  such  a  nui- 
sance. But  the  courts  are  continually  compelling  the  amelioration  of 
just  such  conditions,  and  there  seems  to  be  no  reason  why  the  individ- 
ual should  not  be  compelled  to  do  so.  He  has  absolutely  no  right  to 
own  property  which  is  a  menace  to  public  health.*  A  municipality 
cannot,  however,  require  citizens  to  dispose  of  water  turned  onto  their 
property  by  it*     If  necessary  to  remove  tiie  nuisance  the  property 


induding  other  properties  than  those 
OMfttioued  in  the  statute,  as,  if  it  be  at- 
tempted to  enforce  the  by-law  as  against 
any  kind  of  property  not  mentioned  in 
the  statute,  the  owner  or  oecupier  may 
raise  the  question  that  neither  the  stat- 
ute nor  by-law  touches  him.  McCutoh- 
an  y.  5f'oro»/o,  22  IT.  C.  Q.  B.  613. 

•  101  Oft.  773,  66  Am.  St.  Rep.  342,  28 
S.  E.  91)5. 

*  Under  a  statute  making  it  the  duty 
of  the  board  of  health  to  cause  the  re- 
moval of  all  nuisances  which  may  have 
a  tendency,  in  its  opinion,  to  endanger 
the  health  of  citizens,  its  determination 
that  a  pool  of  stagnant  water  is  a  nui- 
sance is  conclusive.  Kennedy  v.  Board 
of  Health  2  Pa.  St.  366. 

So,  under  a  statute  enacted  fur  the 
public  health  and  safety,  and  declaring 
that  the  board  of  he«ilth  of  each  town 
shall  have  all  the  powers  necessary  and 
proper  for  the  preservation  of  the  pub- 
lic health  and  the  prevention  of  the 
spread  of  malignant  diseases,  and  that 
it  shall  be  its  duty  to  examine  into  all 
nuisances  and  sources  of  filth  injurious 
to  the  public  health,  and  cause  to  be  re- 
moved all  filth  found  within  the  town 
which  in  its  judgment  shall  endanger 
the  health  of  the  inhabitants, — such 
board  has  power  to  decide  conclusively, 
during  an  epidemic  of  contagious  dis- 
eases likely  to  have  been  caused  by  nox- 
ious exhalations  from  decay  in*;  matter, 
that  brush  placed  on  the  muddy  bottom 
of  a  river  for  the  purpose  of  growing 
oysters  was  a  nuisance  and  to  remove  it. 


Haymwid  v.  Fvth,  .51  Conn.  80«  50  Am. 
Rep.  3. 

A  board  of  health  may,  for  the  pur- 
pose of  abating  a  nuisance  consisting  of 
an  overflowing  cesspool  on  private  prop- 
erty, connect  the  pool  with  a  common 
^ewer,  and,  in  order  to  do  so,  enter  up- 
on the  property  and  lay  the  necessary 
drain  pipe.  Conway  v.  RuaaeU,  151 
Mass.  681,  24  N.  E,  1026. 

It  is  a  question  of  fact  whether  or  not 
agents  of  a  hoard  of  health  act«d  in 
good  faith  in  connecting  a  cesspool  with 
a  public  sewer  under  orders  of  the 
board,  where  they  laid  the  connecting 
pipes  on  the  surface  of  the  ground,  and 
filled  the  lot  to  raise  the  ground  above 
the  pipe,  removing  structures  on  the 
land  and  entering  and  injuring  the 
house,  delaying  a  long  time  in  complet- 
ing the  work,  and  preventing  the  land- 
owner from  interfering  with  the  work 
by  threats-  and  intimidation.     Ibid, 

^Hojfinan  v,  Mvscofine,  113  Iowa,  332, 
85  N.  VV.  17. 

A  city  may  not  tax  a  lot  owner  to 
pay  for  the  abatement  of  a  nuisance 
which  was  caused  by  the  act  of  the  city 
in  so  constructing  a  street  as  to  cause 
the  water  to  flow  and  remain  upon  tho 
lots,  where  no  compensation  has  been 
made  for  the  damage.  Weeks  v.  Mil- 
waukee, 10  Wis.  242. 

But  in  Smith  v.  Miltvaukee,  18  Wis. 
372,  it  is  said  that  the  right  of  the  lot 
owner  is  in  the  nature  of  an  equitable 
defense,  resting  upon  the  injustice  of 
such  a  use  of  a  proceeding  at  law;  that 
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iiwner  may  bo  required  to  fill  \\\v  j)r()p('ity  to  grade.^  In  a  suit  tA> 
n'i-ovor  oxi)ensc»  incurred  in  removing  a  nuisauce,  when  prosecuted 
against  a  jx^rson  oh  tlu»  grtmiid  that  ho  caused  the  same,  but  who  was 
not  heard  and  had  no  opportunity  to  bo  lioard  upon  the  <piestion  be- 
fore the  boani  of  health,  he  is  not  conehuhMl  by  the  findings  or  a<1- 
jiidi(*ations  of  the  boani,  and  may  contest  all  the  facts  upon  which 
his  liability  is  songht  to  be  established,^  And  the  public  authorities 
cannot  charge  tlie  proptirty  owner  with  any  greater  expense  than  is 
necessary  to  abate  the  nuisance.®  Nor  can  it  destroy  property  or  in- 
terfere with  its  use  any  more  tJian  is  necessary.* 

448.  Water  in  street. — The  ponding  of  water  in  a  highway  to  tlie 
injury  of  abutting  proi>erty  constitutes  a  nuisance  the  same  as  though 
it  was  on  private  property.  Therefore,  where  the  municipality  in 
j^rading  its  streets  leaves  large  and  dangerous  holes  which  become 
filled  with  stagnant  water,  it  will  be  liable  to  abutting  property  own- 
ers injured  thereby.*  But  in  order  to  entitle  the  abutting  owne*  to 
nx-over  he  must  prove  special  injury.^  And  where  a  portion  of  a 
j'iret't  has  been  washed  away  so  as  to  discommode^  the  abutting  prop- 
rrty  owner,  he  may  compel  its  restoration  by  mandamus.**     Citizens 

the  owner  would  have  to  niake  his  t*lec-  penAe,  a  drain  nufficicnt  to  drain  an  en- 

tion  among  hin  various  remedies.     If  he  tire  swamp  area,  and  levy  arbitrary  as- 

nhould  recover  his  damages  at  law.  t)ie  seHsnients  therefor  upon  adjacent  prop- 

a<»jjeKHment    might    be    enforced.     If    he  erties.   making  th6  nuiflance  a  pretext, 

n^lectit  to  Totwrt  to  his  equitable  rem-  Haap  v.  .1/^  Vernon,  41  App.  Div.  366, 

wiy   in   time,   he   may   be  held   to  have  .58  N.  Y.  Supp.  .581. 

waived  it.  and  he  confined  to  his  legal  *A      municipal      corporation      having 

r(>niedy.  ])ow<m'  to  ai)ate   nuiftances  cannot  cau:^*^ 

Undei^ndmce    v.     Purdy,     46     lown,  the  filling  up  of  a  slip  or  canal  within 

titli  horbach  v.  Omaha,  54  Neb.  83.  74  it»  limits  upon  the  ground  that  it  ha!< 

N.  W.  434.  Income  a  nuisance  by  the  casting  into  it 

But   the  owner  of  city  lots  has   the  of  filth  which  it  might  have  prevented, 

right  to  maintain  their  surface  at  any  where  the  nuisance  might  have  been  re- 

^'rade  thai  he  may  desire  so  long  as  he  moved  by  the  cleaning  of  the  slip.     Bab- 

rreates  or  maintains  no  nuisance  by  so  cock  v.  Buffalo,  5(1  N!  Y.  268. 

doing,  and  the  city  may  not  order  the  'Nf/n  Antonio  v.  Mullaly,  11  Tex.  Civ. 

lots  to  be  raised  to  a  level  higher  than  App.  5ft(J.  33  S.  W.  25G. 

rHH-rasary  for  the  pur]>ose  of  preventing  In  such  a  case  tlie  measure  of  dania;;!' 

Mater  standing  upon  them  to  the  injury  is    the    difference    between    the    market 

«f  the  public,  for  the  purpose  of  abating  value  of   the   property   immediately   bo- 

ihr    nuisanct*    of    such    standing    water,  fore    and    inmiediatefy    after    the    act^ 

ind  mujit  give  notice  to  the  owner  In--  causing  the  injury.     Ibid. 

fore  raising  the  lot  to  anj'  degree.    Bush  -  Allen  v.  Paris*  1  Tox.  App.  Civ.  (";!•*. 

K  Dvbtfque,  69  Iowa,  233,  28  N.  \V.  542.  (White  4  Willson)   S  885,  p.  506. 

'Solrm    V.    Kastem   R.   Co.    98    Mass.  ^Hanimar  v.  Covington,  3  Met.   (Ky. ) 

431,  96  Am.  Dec.  6.50.  494. 

*A  board  of  health  after  condemning  But  an  abutting  landowner   who   does 

a  brook  as  a  nuisance  may  al>ate  it  and  not  own  to  the  center  of  the  street  can- 

inddentally  make  a  permanent  improve-  not    obtain     an     injunction     ;igainst    a 

ment  calculated  to  prevent  a  recurrence  municipal    corporation    to    restrain    the 

of  the  nuisance,  provided  the  work  bears  turning  of  a  stream  along  the  street,  if 

a  nece^Mary   relation  to  its  abatement:  it   is   not   shown   that  the  street  would 

but   it   cannot   construct,   at    large   ex-  thereby     be     permanently     obstructed. 
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will  be  enjoined  from  casting  polluted  water  into  the  street  so  as  U* 
constitute  a  nuisance  to  abutting  property.*  And  a  lot  owner  may  ho 
prohibited  from  permitting  water  to  flow  into  the  street  from  springs 
on  his  property.'*  But  the  master  is  not  responsible  in  such  cases 
for  the  acts  of  his  servants.®  The  creation  of  pools  of  stagnant  water 
in  a  street  by  the  temporary  occupation  of  it  by  a  railroad  company 
while  altering  its  tracks  may  be  considered  in  estimating  the  injury 
caused  to  the  abutting  owner  by  such  occupation.''  A  ditch  on  a 
railroad  right  of  way  for  the  drainage  of  surface  water  therefrom, 
dug  so  near  the  line  of  a  street  as  to  encroach  upon  the  street  by  the 
erosion  of  the  soil  of  its  banks,  may  be  abated  as  a  nuisance  and  re- 
covery had  for  damages  in  an  action  by  an  owner  of  the  lots  abutting 
on  the  opposite  side  of  the  street^  whose  use  of  the  lots  for  hotel  pur- 
poses is  materially  interfered  with.**  Water  tanks  erected  in  streets 
for  furnishing  water  for  street  sprinkling  purposes  by  a  private  in- 
dividual under  authority  from  a  municipality,  at  places  designated 
by  its  officers,  are  not  public  nuisances  per  se*  A  nuisance  having 
been  created  in  a  highway  by  the  closing  of  a  drain  because  of  misuser 
by  its  licensee,  a  municipal  corporation  cannot  require  the  licensor 
to  submit  to  a  further  misuser  to  secure  its  abatement.*® 

449.  Liability  of  municipality. —  The  liability  of  a  municipal  cor- 
poration for  a  nuisance  created  by  it  is  the  same  as  that  of  individuals. 
But  it  cannot  be  held  liable  merely  because  a  nuisance  exists  within 
its  limits.     Thus,  no  recovery  can  be  had  against  a  municipality  for 

MaMahon  v.   Council  Bluffs,   12   Iowa,  from  any  flowing  well  or  spring  thereon 

268.  to  flo'v  upon  the  streets  or  alleys  of  the 

And  a  municipality  is  not  liable  in  city  is  implied  from  its  express  power 

damages  to  the  owner  of  a  lot  fronting  to  control  the  streets  and  enforce  sani- 

on  a  street,  for  its  failure  and  neglect  tary  regulations,  and  is  not  a  "taking  of 

to   construct  barriers    to   protect   such  private  property"  so  as  to  render  the 

street  from  being  washed  into  a  river  ordinance  unconstitutional,  but  merely 

along  the  banks  of  which  it  runs,  by  a  regulation  of  its  use  so  as  not  to  ini- 

reason  of  which  the  same  became  so  nar-  pair  the  usefulness  of  the  public  streets 

row  as  to  render  approach  to  such  own-  and  jeopardize  the  public  health.  Skaggs 

er's   lot   diflicult   and   dangerous,  where  v.  Martinsville,  140  Ind.  476,  33  L.  R. 

such    municipality    had    never   assumed  A.  781,  40  Am.  St.  Rep.  209,  39  N.  E. 

control  of  the  street  or  regarded  it  in  241. 

any  wny  as  coming  under  the  control  of  ^Sloan  ▼.  Htaie,  8  Ind.  312. 

the  city  council,  and  it  had  been  in  that  ^McKeon  v.  Kev  York,  N.  H.  d  H.  R. 

condition  for  a  long  time  prior  to  the  Co.  75  Conn.  343,  61  L.  R.  A.  730,  53 

acquisition    of   the   territory    by     such  Atl.  656. 

city,    and   had   been    partly   or   wholly  ^Reinkart  v.  Sutton,  58  Kan.  726,  51 

abandoned  as  a  public  highway.     Mays-  Pac.  221. 

ville  v.  Stanton,  12  Ky.  L.  Rep.  586,  14  •Savage  v.  Ftalem,  23  Or.  381,  24  L.  R. 

S.  W.  675.  A.  787,  37   Am.  St.  Rep.  688,  31  Pac. 

*8iin1h  V.  Fitzgerald,  24  Ind.  316.  832. 

•The  povver  of  a  municipal  corpora-  ^"^Crosland  v.  Pottsville,  126  Pa.  611, 

tion   to  pass   an   ordinance   prohibiting  18  Atl.  15. 
lot  owners  from  permitting  the  water 
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a  mud  hole  on  land,  caused  by  the  accumulation  of  surface  water  in 
a  depression  left  tiiercon  by  the  owner  thereof  on  refilling  an  excava- 
tion made  by  him  for  the  purpose  of  connecting  a  private  sewer  con- 
structed by  him  with  a  private  sewer  on  adjoining  land  so  as  to  get 
access  through  the  latter  to  a  city  sewer,  not  done  by  authority  of  any 
ordinance  or  direction  of  any  city  official,  except  that  it  was  acqui- 
esced in  by  one  aldennan.*  No  action  lies  directly  against  a  city  by 
a  contractor  to  recover  the  amount  of  an  assessment  made  upon  a  lot 
for  work  done  in  abating  a  nuisance  created  by  the  grading  of  streets, 
on  the  ground  that  the  collection  thereof  might  be  enjoined  by  the 
owner,  where  it  does  not  appear  that  he  has  elected  to  avail  himself 
of  such  equitable  remedy,  and  he  might  elect  to  sue  at  law  for  the 
damages  occasioned  by  the  nuisance,  in  which  case  there  would  be 
no  objection  to  the  enforcement  of  the  assessment^  Nor  is  the  mu- 
nicipality liable  for  nuisances  conmiitted  in  its  streets,  merely  be- 
caiise  it  authorized  the  doing  of  acts  which  might  have  been  done 
without  creation  of  a  nuisance.'  A  city  which  by  legislative  enact- 
ment annexes  territory  from  the  county,  upon  which  is  a  nuisance 
occasioned  by  the  collection  of  surface  water  in  a  large  ditch  and 
conduits  and  discharging  the  same  upon  private  land,  and  which  with- 
in two  months  after  notice,  there  being  no  evidence  of  what  would 
be  a  reasonable  time  therefor,  effectually  removes  the  nuisance,  is 
not  liable  for  its  maintenance,  to  the  owner  of  the  land  alleged  to 
be  injured  thereby.*  In  case  the  officials  of  a  county  conunit  acts 
which  amount  to  a  nuisance,  the  remedy  is  against  them  and  not 
against  the  county,  unless  there  is  statutory  authority  to  bring  action 
against  the  county  for  the  redress  of  such  wrongs.  The  county  being 
a  subdivision  of  the  state  enjoys  its  exemption  from  liability  to  suit, 

^Richards  ▼.  Waupun,  50  Wis.  45,  17  annoy  the  citizens  of  the  city  in  the  use 

N.  W.  076.  of  the  street,  the  city  is  not  liable  for 

'Smith  V.  Milwaukee,  18  Wis.  63.  the  damages  done  to  a  building  by  the 

•A    city    which,    by    ordinance,   has  negligent  use  of  the  water  at  the  sta- 

granted  a  franchise  to  an  electric  street  tion,  because  of  its  failure  to  abate  the 

railway  company  is  not  liable  for  in-  station  as  a  nuisance,  under  a  statute 

jury    sustained    by    a    property    owner  which  confers  upon  it  exclusive  control 

whose    premises    were    flooded,   after   a  and  power  over  its  streets,  alleys,  and 

sudden   storm,   from   water   which    ran  public  grounds  and  highways,  and  au- 

into  a  hole  dug  in  a  gutter  in  front  of  thority  to  abate  and  retnove  encroach- 

his  premises,  by  the  company,  for  the  ments  or  obstructions  theroon.     In  such 

purpMDse  of  erecting  a  pole.     Tatmnu  v.  a     csrc,     liability    cannot    attach    to    a 

Benton  Harbor,  115  Mich.  695,  74  N.  W.  municipal  corporation   for  a  mere  fail- 

187.  ure  to  oxercisp  its  j^overnmental  powers. 

Where    a    water    station    is  erected,  Greenville  v.  linttotu  19  Tex.  Civ.  App. 

without  the  consent  of  the  city  but  with  79.  45  S.  W.  970. 

itf(  knowledge,  so  that  it  encroaches  on       *Rpchlicki  v.  8i,  Louis,  115  Mo.  662, 

the   Mtreet  and   constitutes  a   nuisance.  22  S.  W.  908. 
but   which   does   not   interfere    >%ith   or 
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unless  it  is  removed  by  legislation.*  The  hardship  from  this  rule 
is  more  apparent  than  real,  because  the  officers  who  commit  the  wrong 
may  always  be  compelled  to  redress  it^  and  they  are  personally  liable 
in  damages  for  the  acts  which  they  commit  Under  this  rule  the 
county  is  not  liable  for  a  ditch  constructed  by  its  officials,  which  be- 
comes a  nuisance.*  Nor  where  a  drainage  ditch  is  constructed  in  such 
a  manner  as  to  constitute  a  nuisance  to  abutting  property  by  reason 
of  its  continued  overflow  onto  the  adjoining  land.''  And  the  same 
rule  applies  to  the  diversion  of  water  courses,®  and  to  the  construc- 
tion of  culverts  to  carry  a  ditch  under  a  highway,  which  is  so  small 
tliat  it  backs  the  water  onto  adjoining  proj^erty.® 

450.  Abatement  of  nuisance  by  indictment. —  The  creation  of  a  pub- 
lic nuisance  is  a  criminal  offense  for  which  an  indictment  will  lie  at 
common  law.*  That  form  of  procedure  must  contain  all  the  technical 
accuracy  required  of  common-law  indictments  generally.*  And  the 
allegation  and  proof  must  agree  strictly.'     The  indictment  must  be 


*8ekuB8ler  t.  Hennepin  County,  67 
Minn.  412,  39  L.  R.  A.  75.  64  Am.  St. 
Rep.  424,  70  N.  W.  6;  Lefrois  v.  Mon- 
roe Vounttf,  162  N.  Y.  663,  60  L.  R.  A. 
206.  67  N.  E.  185. 

•Daahner  ▼.  Milh  County,  88  Iowa, 
461,  56  N.  W.  468. 

^Qreen  ▼.  Harrison  County,  61  Iowa, 
311.  16  N.  W.  136:  Nutt  v.  Mills  Coun- 
ty. 61  Iowa,  754,  16  N.  W.  636. 

^Fenton  v.  Salt  Lake  County,  3  Utah, 
423,  4  Pac,  241. 

•Packard  v.  Voltz,  94  Iowa,  277,  58 
Am.  St.  Rfip.  396,  62  N.  W.  757. 

^To  sustain  an  indictment  for  a  nui- 
sance created  by  the  maintenance  of  a 
milldam  lawfully  erected,  it  is  not  nec- 
<'S8ary  to  show  that  the  particular 
structure  complained  of  produces  an  ef- 
fect more  injurious  to  the  public  health 
and  enjoyment  of  life  than  is  common 
to  such  structures,  but  only  that  it  so 
injuriously  affects  public  health  as  to  be 
in  fact  a  public  nuisance.  Dou^flass  v. 
mate,  4  Wis.  387. 

A  court  of  general  criminal  jurisdic- 
tion is  not  deprived  of  its  jurisdiction 
of  an  indictment  for  a  nuisance  created 
by  a  dam  erected  under  a  private  stat- 
ute authorizing  the  same,  which  pro- 
vides that  such  dam  shall  be  a  nuisance 
which  may  be  abated  if  a  proper  lock  is 
not  maintained  therein,  and  prescribes 
the  manner  in  which  another  designated 
eourt  shall  ascertain  whether  it  injures 
or  endangers  the  health  of  the  inhabit- 
ants, and  directs  its  abatement  by  that 


court  in  that  case,  where  such  statute 
neither  expressly  takes  away  the  former 
court's  criminal  jurisdiction  nor  at- 
tempts to  confer  criminal  jurisdiction 
on  the  latter.  8tate  v.  Bell,  5  Port. 
(Ala.)  365. 

'An  indictment  for  maintaining  a 
milldam  as  a  common  nuisance  is  de- 
fective and  insufficient  as  not  locating 
the  dam  with  sufficient  certainty,  wherv^ 
it  is  described  as  "a  certain  milldam  In, 
about,  and  across  a  certain  stream  of 
water  in  said  county,  called  Elkland 
river."     Wood  t.  State,  5  Ind.  433. 

'An  indictment  for  maintaining  a 
dam  in  such  a  way  that  it  became  a  nui- 
sance by  reason  of  the  collection  in  the 
pond  of  animal  and  vegetable  substan- 
ces brought  down  the  stream,  which  be- 
came nauseous  and  offensive  and  cor- 
rupted the  water,  is  not  sustained  by 
evidence  which  shows  that  the  injury  re- 
sulted from  the  alternate  rise  and  fall 
of  the  water  in  the  pond,  or  from  the 
action  of  the  sun  upon  the  vegetable  sub- 
stances growing  in  the  shallow  water  of 
the  pond.  People  v.  Townsend,  3  Hill. 
479. 

Upon  a  conviction  for  the  offense  of 
erecting  and  maintaining  a  dam  consti- 
tuting a  nuisance,  a  judgment  ordering 
the  abatement  of  the  nuisance  is  im- 
proper, since  the  maintenance  and  con- 
tinuance of  a  nuisance  are  distinct  of- 
fenses. Munson  v.  People,  6  Park. 
Crim.  Rep.  16. 
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brought  in  the  jurisdiction  where  the  nuisance  is  located.*  If  the 
statutes  provide  for  the  punishment  of  such  offenses,  information  may 
be  filed  the  same  as  for  other  statutory  offenses.®  An  acquittal  upon 
an  indictment  for  maintaining  a  nuisance  resulting  from  the  erection 
<}{  a  pond  is  not  a  bar  to  an  indictment  found  upon  a  similar  charge 
nine  years  afterward.** 

461.  Remedy  by  injunction. —  Where  the  remedy  at  law  is  not  ade- 
quate to  provide  successfully  for  the  abatement  of  a  nuisance,  resort 
may  be  had  to  equity  for  that  purpose.  A  municipal  corporation,  or 
the  officers  charged  with  the  ministerial  duty  of  preserving  the  health 
of  the  community,  may  resort  to  injunction  when  the  remedy  by  in- 
dictment or  similar  proceeding  to  abate  the  nuisance  might  be  inadc^ 
quate.  Injunction  is  available  on  behalf  of  the  municipality  to  se- 
cure the  abatement  of  drains,  sewers,  and  cesspools  maintained  by 
citizens  in  such  a  manner  as  to  menace  the  public  health.*  Under  the 
New  York  statutes,  mimicipal  boards  of  health  may  maintain  suits 
to  enjoin  the  creation  of  nuisances  within  the  limits  of  the  munici- 
pality which  are  dangerous  to  health.*  An  injunction  is  also  avail- 
able to  restrain  the  pollution  of  streams  and  water  courses  to  the  in- 
jury of  public  health.**^    Conversely,  the  municipality  will  be  enjoinecJ 

*  Indictment  does  not  lie  for  the  main-  in   the   erection   and   maintenance  of  a 

tenance  of  a  dam  constituting  a  public  milldam  across  a  stream,  proof  of  pos- 

nuisance,  in  a  county  other  than  that  in  session  of  the  dam  in  connection  with  n 

which  such  dam  is  located,  although  in-  mill,  under  a  claim  of  right  through  sue 

jury  therefrom   may   result  in   another  cessive  grantees  from  the  original  build - 

oounty,  giving  a  private  right  of  action  er    of    the    dam.    who    constructed    the 

therein   for  the  damages   sustained,   in  same  under  a  legislative  grant,  is  com- 

the    absence    of     legislation     providing  petent  as  showing  a  sufficient  title  there- 

therefor,  where  such  dam  is  not  located  to  as  against  all  persons  except  the  own- 

on  or  within  100  rods  of  the  boundary  ers  of  the  banks  against  which  the  dam 

line  ao  as  to  bring  it  within  a  provision  abuts,    although    no   title    by    deed     is 

that  offenses   committed   on   or   within  shown.     Neaderhouaer  v.  State,  28  Tnd. 

100  rods  of  the  boundary  line  of  two  257. 

counties   mav    be    prosecuted    in    either  ^People  v.  Townsendf  3  Hill,  479. 

county.     Rr  FAdred,  46  Wis.  530,  1  N.  'State    ex    rel.   Board   of   Health    v. 

W.  175.  UutchifiHon,  39  N.  J.  Eq.  218;  Board  of 

'An    information    sufficientl}'   charges  Health  v.  Mapinnia  Cotton  Mills,  46  La. 

an  offense  under  Neb.  Crim.  Code.  §  228,  Ann.  806,  16  So.  164;  Atty,  Oen.  v.  ./o 

forbidding    damming    or    obstructing    a  maica  Pond  Aqueduct  Corp.   133  Mass. 

water  course  causing  an  artificial  pond  301;  Hutchinson  v.  Staity  39  N.  J.  Eq. 

producing  stagnant  waters  which  shall  569;  Gould  v.  Rochester,  105  N".  Y.  46, 

be   manifestly   injurious   to   the    public  12  N.  R.  275;  Bell  v.  Rochester,  33  N. 

health    or   safety,   when    it    alleges   the  Y.  S.  R.  730,  11  N.  Y.  Supp.  305;  Borrrf/ 

erection  and  maintenance  of  a  dam  in  of  Health  v.  Casey,  18  N.  Y.  S.  R.  2.'»1. 

a  stream,  whereby  an  artificial  pond  is  3  N.  Y.  8upp.  309. 

raised  and  stagnant  water  is  produced  ^ Board  of  Health  v.  Copcutt,  140  N. 

whereby  the  air  was  and  now  is  corrupt-  Y.  12,  23  L.  R.  A.  465,  35  N.  E.  443.  Af 

ed,    offensive,    and    unwholesome,     and  firming  71   Hun.    149.   24  N.   Y.   Supp. 

manifestly    injurious    to    public    health  625. 

and  safety.     State  v,  Kendall  38  Neb.  ""North    Point    Consol.    Trrig.    Co.     v. 

817,  57  N.  W.  525.  Utah  d  S.  L.  Canal  Co.  16  Utah,  246.  52 

In  a  prosecution  for  a  public  nuisance  Pac.    \(^;Brookline  ▼.   Mackintosh,  133 
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from  creating  or  maintaining  a  nuisance  where  it  is  an  injury  to 
health  or  property  and  there  is  no  adequate  remedy  at  law.*  But 
ecjuity  will  not  interfere  in  such  cases  if  there  is  an  adequate  reuicdy 
at  law.*  And  the  injunction  will  not  be  granted  where  the  evil  an- 
ticipated is  uncertain  and  contingent^  and  cannot  arise  for  several 
years.®  The  remedy  may  be  used  to  enjoin  the  municipality  from 
polluting  a  water  course.^  But  where  the  fault  of  the  municipality 
is  in  not  providing  drainage  as  required  by  statute,  the  remedy  is 
by  mandamus,  and  not  by  injunction  to  restrain  the  pollution  of 
the  stream  with  sewage.^  Injunction  also  lies  againat  acts  of  the 
municipality  which  constitute  a  nuisance  by  being  an  injury  to  navi- 
gation.* The  proceeding  in  equity  should  not,  as  a  rule,  be  on  the 
part  of  the  Attoinfiey  General  on  behalf  of  the  public.  As  said  in 
Atiy.  Gen.  v.  Hane/^  the  Attorney  General  is  not  authorized,  ex- 
cept in  unusual  cases,  to  proceed  as  relator  for  the  state  at  his  own 
instance,  and  by  information  in  chancery  sue  a  private  person  to 
abate  a  milldam  on  the  ground  of  its  being  hurtful  to  health.  As  a 
general  rule,  the  public  must  prosecute  in  such  a  case,  if  at  all,  at 
the  common  law,  and  afford  the  defendant  an  opportunity  to  have  the 
question  decided  by  a  jury.  And  in  Mvisissippi  rf?  M.  R.  Co.  v. 
Ward,^^  it  was  said  that  a  bill  in  equity  to  abate  a  public  nuisance, 
tiled  by  one  who  has  sustained  special  damages,  has  succeeded  to  the 
former  mode  in  England  of  an  information  in  chancery,  prosecuted 
on  behalf  of  the  Crown  to  abate  or  enjoin  the  nuisance  as  a  preventive 


Mass.  215;  Martin  ▼.  Oleasanf  139  Mass. 
183,  29  N.  £.  004;  Atty.  Oen,  em  ret. 
Raleigh  v.  Hunter,  16  N.  C.  (1  Dev. 
Eq.)  12;  Atty,  Oen,  v.  Hteward,  20  N. 
J.  Eq.  415,  21  N.  J.  Eq.  840;  Atty,  Gen, 
y.  BUmnt,  11  N.  C.  (4  Hawks)  384,  15 
Am.  Dec.  526;  Baltimore  v.  Warren 
Mfg.  Co,  59  Md.  06. 

^Viok  V.  Rochester,  46  Hun,  607;  Pet- 
iigreiv  v.  BvanswUe,  25  Wis.  223,  3  Am. 
Rep.  60;  Stoddard  v.  Saratoga  8pring9, 
127  N.  Y.  261,  27  N.  E.  1030;  Beach  ▼. 
Elmira,  22  Hun,  168;  Dierks  v.  High- 
way  Comrs.  142  HI.  197,  31  N.  E.  496; 
Butler  V.  Thomasville,  74  G.a.  570 ;  Dati- 
hury  A  v.  R,  Co.  v.  Ifonvaiky  37  Conn. 
109,  Approved,  Mootry  v.  Danbury^  46 
Conn.  550,  29  Am.  Rep.  703;  Flotcer  v. 
Law  Leyton,  L.  R.  5  Ch.  Div.  347,  46  L. 
J.  Ch.  N.  8.  621,  36  L.  T.  N.  S.  760,  25 
Week.  Rep.  546. 

Hron  Works  v.  Borough,  3  Lane.  L. 
Rev.  107;  Clapp  v.  Spokane,  53  Fed. 
515. 

•Moraan  v.  Binghamton,  102  N.  Y. 
500,  7  N.  £.  424. 


Wolumhus  v.  Hydraulic  Woolen  Mills 
Go.  33  Ind.  435;  Atty.  Gen.  v.  BiKnUng- 
ham,  4  Kay  &  J.  .528.  But,  as  in  other 
cases,  the  injunction  will  be  denied  if 
there  is  an  adequate  remedy  at  law,  or 
a  case  for  equitable  relief  is  not  made 
out.  Netcark  Aqueduct  Board  v.  Pas- 
saic, 46  N.  J.  Eq.  552,  20  Atl.  64,  22  Atl. 
55,  Affirming  45  N.  J.  Eq.  393,  18  Atl. 
106;  Washburn  rf  M.  Mfg.  Co.  v.  Wor- 
cester, 116  Mass.  458:  Atty.  Gen.  v.  Gee 
L.  R.  10  Eq.  131,  23  L.  T.  N.  S.  209: 
Biltz  V,  Ashland,  3  Pa.  Co.  Ct.  412. 

*Glo8sop  V.  Heston  d  Isletcorth,  L. 
R.  12  Ch.  Div.  102,  49  L.  J.  Ch.  89,  40 
L.  T.  N.  S.  736,  28  Week.  Rep.  111. 

*Breed  v.  fjynn,  126  Mass.  367;  Has- 
kell V.  New  Bedford,  108  Mass.  208; 
Boston  Rolling  Mills  v.  Cambridge^  117 
Mass.  396;  Hill  v.  New  York,  139  N.  Y. 
495,  34  N.  E.  1090:  People  v.  St.  Louis, 
10  111.  351,  48  Am.  Dec.  339;  Yolo  Coun- 
ty  V.  Sacramento,  .36  Cal.  193. 

"  60  Mich.  447.  15  N.  W.  549. 

"  2  Black,  485,  17  L.  ed.  311. 
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remedy.  The  private  party  sues  rather  as  a  public  prosecutor  than 
on  his  oivn  account;  and  unless  he  shows  that  he  has  sustained,  and 
is  still  sustaining,  damage  he  cannot  be  heard.  He  seeks  redress  of 
a  continuing  trespass  and  wrong  against  himself,  and  acts  on  behalf 
of  all  others.  The  erection  of  a  dam  will  be  enjoined  if  it  appears 
that  a  nuisance  will  probably  result*^  And  its  continuance  will  be 
enjoined  whenever  tlie  interest  or  happiness  of  individuals  or  the 
community  may  require  the  niiisance  to  be  abated.*'  But  a  court 
of  equity  will  not  order  the  removal  of  a  milldam  on  the  ground  that 
it  is  ft  nuisance,  producing  sickness  and  rendering  the  neighborhood 
nearby  permanently  unhealthy,  where  there  is  conflicting  testimony 
as  to  whether  or  not  the  overflow  from  such  dam  caused  the  sickness 
claimed,  and  that  a  removal  thereof  would  relieve  such  sickness,  or 
that  the  cause  of  such  sickness  might  not  be  otherwise  removed ;  but 
in  such  cases  courts  of  equity  will  refuse  to  interfere  until  the  right 
is  established,  and  the  nuisance  is  made  manifest  by  the  verdict  of  a 
jury  at  law.^*  Equity  will  not  restrain  the  erection  of  a  water  mill 
required  for  public  convenience  merely  because  it  will  affect  the 
health  of  a  single  family  or  of  a  few  individuals,  and  when  full  com- 
pensation can  be  made  for  injury  caused  by  the  flowage.**^  The  fact 
that  a  pond  is  maintained  in  violation  of  a  municipal  ordinance  will 
not  prevent  the  municipality  from  maintaining  a  suit  to  abate  it.*® 
And  equity  will  not  interfere  if  there  is  an  adequate  remedy  at  law.*'' 
Nor  when  the  right  of  the  complainant  is  capriciously  insisted  on.** 
458.  Other  modei  of  abatement. —  When  a  nuisance  is  created  with- 
in the  limits  of  a  mtmicipal  corporation  so  as  to  constitute  a  menace 
to  the  health  of  its  citizens,  an  executive  board  may  be  given  power 
to  abate  the  nuisance  summarily,  regarding  the  rights  of  the  prop- 
erty owner  and  not  destroying  the  property  unnecessarily.*  A  gen- 
eral statute  authorizing  tlie  destruction  of  a  public  nuisance  by  the 
boards  of  health  of  cities,  and  further  providing  for  the  appointment 

^Aity.  Oen,  ex  rel,  Raleigh  ▼.  Hunter,  several  years,  and  it  is  apparent  from 

16  N.  C.  (1  Dev.  £q.)  12.  the  aflidavitii  in  the  case  that  very  oon- 

**MaTweU  r,  Boyne,  36  Ind.  120.  flicting  testimony  exists  as  to  the  facts. 

**L<U9aier  y,  Qarreit,   4   Baxt.   368;  Nehne  ▼.  Clark,  44  Gk.  617. 
l^ew  OMile  ▼.  Bmey,  130  Pa.  546,  6  L.       ^Dmghtry  t.  Wwren,  85  N.  C.  186. 
R.  A.  7»7,  18  Atl.  1066.  "/'w  City  ▼.  Munch,  42  Minn.  342, 

An  injunction  will  not,  before  a  jury  6  L.  R.  A.  763,  44  N.  W.  197. 
has  passed  upon  the  facts,  be  granted  to       ^Rockland  v.  RockUind  Water  Co,  86 

restrain  the  operation  of  a  grist  mill  the  Me.  5&»  20  Atl.  935. 
alternate  ebb  and  flow  of  Uie  water  be-       ^Rosser  v.  Randolph,  7  Port.   (Ala.) 

low  which,  in  the  usnal  course  of  its  238,  31  Am.  Dec.  712. 
operation,  is  alleged  to  have  produced       ^Statc  v.   McfCulla,   16  R.  I.   196.   14 

sickness  in  the  neighborhood  and  in  the  Atl.  81 :   IMngley  v.  Boston,  100  Mass. 

famil}'   of  the  complainant,  where   the  544;  Cobb  v.  Boaion,  109  Mass.  438,  112 

evil  complained  of  has  been  going  on  for  Mans.  181 ;  Phillips  r.  Middlesex  Conn- 
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of  such  boards  in  cities,  does  not  authorize  the  abatement  of  a  dam 
rts  a  public  nuisance  by  a  board  of  health  appointed  under  the  diar- 
tcr  of  a  particular  city.-  The  authority  of  the  board  does  not  justify 
arbitrary  action  or  the  doing  of  anything  not  necessary  for  the  pub- 
lic health  or  welfare.*  If  property  does  not  constitute  a  nuisance^  the 
board  has  no  power  to  interfere  with  it.*  Under  the  statute  relat- 
ing to  proceedings  by  local  boards  of  health  against  persons  creating 
a  nuisance,  proceedings  must  be  instituted  by  the  officers  of  the  local- 
ity where  the  nuisance  originates:  hence,  the  board  of  health  of  the 
district  wherein  noxious  matter  is  discharged  into  a  river  must  pro- 
<oed,  and  not  the  board  from  a  district  lower  down  the  river,  although 
the  pollution  results  in  the  creation  of  a  nuisance  at  such  lower 
point^  The  imposition  of  a  penalty  by  statute  for  maintaining  a 
(lam  in  such  a  way  as  to  constitute  a  nuisance  does  not  take  away  tin* 
rigJit  of  abatement,  unless  that  remedy  is  made  exclusive.®  If  pri- 
vate property  is  interfered  with  without  right,  its  owner  is  entitled 
in  damages.^  The  board  cannot  summarily  determine  whether  or 
not  the  thing  cx)mplained  of  constitut^«  a  nuisance.^  And  the  prop- 
erty owner  may  enjoin  wrongful  interference  with  his  property.** 


ty,  122  Ma88.  258 ;  Phillips  v.  Middlesex 
County,  127  Mass.  262;  Camhridge  v. 
Munroe,  126  Mass.  496;  Bancroft  v. 
Camhridffe,  126  Mass.  438:  Read  v. 
Cambridge f  126  Mass.  427:  Faniswortft 
V.  Boston,  121  Mass.  173:  Cavanagh  v. 
Boston,  139  Mass.  426,  433,  434,  52  Am. 
Kep.  716,  1  N.  E.  834:  Latcrencr  v. 
Webster,  167  Mass.  513,  46  N.  E.  123: 
Nickersoft  v.  Boston,  131  Mass.  306: 
Watuppa  Res€rt7oir  Co.  v.  Mackenzie^ 
132  Mass.  71.  73;  Hannibal  v.  Richards, 
82  Mo.  330;  Brown  v.  Bussell,  L.  R.  3 
Q.  B.  251.  9  Be«t.  &  S.  1,  37  L.  J.  M.  C. 
N.  S.  «r).  l(i  Week.  Rep.  511;  St.  Helena 
(Chemical  Co.  v.  .Sf/.  ffrJcfis,  L.  R.  1 
Exch.  Div.  lS)rt.  45  L.  J.  M.  C.  N.  S.  150,34 
Ji.  T.  N.  S.  307:  Ifusr  v.  Amrsbury  Bd. 
of  lUalth,  ]0:J  MasH.  240.  39  N.  E.  1023. 
Town  autliorities  have  power  to  abate 
a  nui!»ancv.  eaused  by  a  mill  and  machin- 
ery run  by  water,  on  the  report  of  the 
hoard  of  health,  under  a  charter  by 
which  all  nuisances  are  under  the  su- 
pervision of  the  town  authorities  and  a 
board  of  health  is  created  whose  duty  it 
is  to  report  nuisances,  whereupon  they 
may  be  summarily  abated,  although  an 
earlier  genern.1  act  especially  ])rovides 
for  the  abatement  of  that  particular 
class  of  niiisanc€»s  by  j)roceedinp:s  before 
the  ordinary,  the  passa{;fe  of  such  j^en- 
eral   net   not    preventing   the   legislature 


from  granting  broader  powers  to  such 
authorities,  \fontestufna  v.  Minor,  70 
(in.  191. 

'Shrpard  v.  People,  40  Mich.  487. 

'  A  board  of  health  having  power  to 
retteive  and  examine  into  the  nature  of 
complaints  made  by  any  of  the  inhabit- 
ants concerning  nuisances  or  causes  of 
danger  to  health  has  no  authority  to  re- 
quire a  railroad  compan}'^  to  construct 
openings  in  its  embankments  for  the 
How  of  the  water  of  a  lake  to  prevent 
staf^ation.  without  notice  to  the  rail- 
road company  and  giving  it  an  oppor- 
tunity to  be  heard.  People  ex  rel.  Netr 
York  C.  <t  H.  R.  R.  Co.  v.  Board  of 
Health,  58  Hun.  595,  12  N.  Y.  Supp.  561. 

*Montezuma  v.  Minor,  73  Ga.  484. 

""Rvg.  v.  Cotton,  1  El.  &  El.  202.  28  L. 
J.  M.  C.  N.  8.  25,  5  Jur.  N.  S.  311.  7 
Week,  llt'p.  62. 

'^Rvnicick  v.  Morris,  3  Hill,  621. 

'AwrricM-s  v.  Mitchell,  79  Ga.  807,  5 
S.  E.  201. 

^Rogers  v.  Barker,  31  Barb.  447. 

*People  ex  rrl.  Copcuti  v.  Board  of 
Health,  140  N.  Y.  1,  23  L.  R.  A.  481,  37 
Am.  St.  Rep.  522.  .35  N.  E.  320;  Clark 
V.  kigracuse,  13  Barb.  32. 

But  an  injimction  will  not  be  granted 
a  mill  owner  to  restrain  city  authorities 
from  summarily  abating  his  mill  pond, 
determinefl  by  them,  upon  report  of  the 


Digitized  by  VjOOQIC 


S  462]  NUISANCES;  OFFENSES.  1545 

The  remedy  is  by  certiorari,  and  not  by  prohibition,  if  town  authori- 
ties having  jurisdiction  of  the  abaronieiit  of  a  nuisance  occasioned 
by  a  mill  and  machinery  nin  by  water  do  not  follow  the  law  in  ad 
ministering  it  to  the  facts  of  the  case.^®  A  municipal  corporation, 
and  not  its  board  of  health,  is  the  proper  plaintiff  in  an  action  to 
recover  the  cost  of  removing  a  nuisance  consisting  of  a  stagnant  pond, 
if  the  board  of  health  has  not  expended  its  own  money  in  removing 
the  nuisance,  and  had  no  funds  in  its  hands  for  the  purpose.' '  The 
fact  that  a  board  of  health  authorized  to  remove  nuisances  when  nec- 
essary for  the  preservation  of  tJie  public  health  did  not  remove  a  nui- 
sance,— ^in  this  case  brush  placed  on  the  bottom  of  a  river  for  the  pur- 
pose of  growing  oysters, — until  in  the  winter,  after  an  epidemic  of 
disease  had  subsided,  did  not  make  its  act  illegal,  it  having  refrained 
from  removing  it  during  the  summer  through  fear  that  by  so  doing 
the  poisonous  effluvia  would  be  greatly  increased,  and  there  also 
being  danger  of  a  recurrence  of  an  epidemic  during  the  following 
summer.*^  Without  statutory*  authority,  neither  a  municipal  cor- 
poration nor  its  board  of  health  has  power  to  erect  a  dam  on  the 
land  of  one  person  to  abate  a  nuisance  on  adjoining  land.**  A  decree 
authorizing  the  raising  of  a  dam  to  a  certain  height  and  requiring 
the  removal  from  the  pond  of  all  timber  within  a  certain  time,  on  pen- 
silty  of  having  the  same  abated  as  a  nuisance  for  failure  so  to  do,  can- 
not, for  such  failure,  be  enforced  by  a  process  issued  by  the  clerk  of 
the  superior  court  U)  the  sheriff,  commanding  him  t/>  pull  down  the 
dam  and  abate  the  same  as  a  nuisance.'* 

463.  Bights  of  property  owner.— The  dangers  attending  the  contin- 
uance for  a  short  time  of  a  nuisance  of  the  class  which  we  are  now 
i^onsidering  are  not  such  as  to  rexjuire  immediate  action  on  the  part 
(»f   the    authorities,    nor    to    abrr^ate    the    constitutional    provisions 

board  of  health,  to  he  a  nuieumce  alTccl-  is  the  proper   rpmcdy  to  review  a  deci- 

ing  thi*  health  <»f  the  community,  where  pion  by  a  board  of  health  requiring  the 

the  charter   and   ordinances   ^ave   Huch  opening  of  spaces  in  a  railroad  embank - 

authorities  full  power,  upon  the  recom-  ment  for  the  flow  of  the  water  of  a  lake 

mendation   of   the   board    of   health,   to  to    prevent    ntn^ation    and   injury  to 

abate  nui«<ancc8.     Am<iriruH  v.  Mitchvll,  health,  which  will  involve  large  expen- 

79  Ga.  807,  5  S.  E.  201.  Hes  to  the  railroad  company  and  which 

It  is  said  in  that  case  that  "it  would  was  made  without  granting  it  any  hear- 

be  a  great  wrong  upon  the  people  living  ing.     PropU   ex  rel.  New  York  C.  d  B. 

in  crowded  cities  to  hold  that  in  every  R.  R.  Co.  v.  Board  of  Bealth,  58  Hun, 

case  of  nuisance,  affecting  perhaps  the  595,  12  N.  Y.  Supp.  561. 

lives  of  hundreds  or  thousands  of  inhab-  ^^Saletn    v.   Kasierti   R.   Co.   98   Mass. 

itants.  city  authorities  would  have  to  go  431,  98  Am.  Dec.  650. 

through  a  long  and  tedious  trial  before  ^^Raymonrf   v.    FiJth.   51    Conn.   80,   50 

the  court   and   jury,   before  they  could  Am.  Rep.  3. 

abate  or  abolish  a  nuisance.'*  "Caranaqh  v.  Boston.  139  Mass.  426, 

'•Montezuma  v.  Minor,  70  Ga.  191.  52  Am.  Rep.  716,  1  N.  K.  834. 

Where  no  a^ipeal  is  allowed,  certiorari  "IfoW  v.  Woolhrighi,  71  Ga.  256. 
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as  to  due  process  of  law.  The  municipal  authorities  cannot  be  per- 
mitted to  act  arbitrarily  upon  their  own  knowledge  and  judgment^ 
but  the  one  who  is  alleged  to  be  maintaining  the  nuisance  is  entitled 
to  notice  and  an  opportunity  to  be  heard  before  his  property  is  sum- 
marily destroyed  or  the  alleged  nuisance  abated.^  So,  equity  will  not 
Order  a  dam  to  be  taken  down  until  the  owner  has  been  heard.^  If^ 
however,  the  nuisance  is  of  such  a  character  that  there  can  be  no  dif- 
ference of  opinion  as  to  its  being  in  fact  a  nuisance,  the  principle  is 
applicable  which  was  adopted  in  Salem  v.  Eastern  R.  Co?  where  it 
was  held  that  previous  notice  to  landowners  is  not  necessary  of  pro- 
ceedings of  the  board  of  health  for  the  removal  of  a  nuisance  con- 
sisting of  a  stagnant  pond,  since  such  proceedings  belong  to  the  class 
of  police  regulations  to  which  all  individual  rights  of  property  are 
held  subject.  The  nature  and  object  of  those  proceedings  is  such  that 
it  is  deemed  to  be  most  for  the  general  good  that  previous  notice  shall 
not  be  essential  to  the  right  of  the  board  of  health  to  act  for  the  public 
safety.  Any  notice  or  demand  to  remove  the  nuisance  is  suiBcient 
which  puts  the  owner  of  the  property  on  inquiry.*  Where  a  statute 
providing  for  the  abatement  of  a  nuisance,  consisting  of  stagnant 
water,  requires  notice  to  persons  interested  before  proceedings  for 
abatement  shall  be  taken,  such  notice  must  be  given  before  an  assess- 
ment can  be  laid  on  the  property  owner.®  A  resolution  passed  by  a 
township  board  of  health  directing  that  a  notice  be  served  upon  land- 
owners, requiring  them  to  fill  up  a  ditch  which  partially  drains  sev- 
eral lakes  and  abate  the  nuisance  hwA  menace  to  health  thereby  occa- 
sioned, which  notice  v.'as  served  upon  but  one  person,  does  not  justify 
the  board  of  health  in  filling  up  the  ditch, — especially  where  the  pro- 
(*oeding  was  due  to  an  understanding  between  a  lower  mill  owner 
who  would  be  benefited  by  such  action,  and  the  board  of  health.® 

454.  Jurisdiction  over  offenses.— Suits  for  the  punishment  of  of- 
fenses committed  upon  or  against  water  ways  must,  in  general,  be 
brought  within  the  jurisdiction  where  they  are  committed.  So  far 
as  the  jurisdiction  between  independent  nations  is  concerned,  it  has 
already  been  considered.*  With  respect  to  jurisdiction  within  a  state, 
the  jurisdiction  of  the  county  courts  depends  upon  the  boundaries  of 

^People  ex  rel.   Copcutt   v.  Board  of  Mhrs.  431:    Middlebrooka  >.  l/aywe,  96 

Health,  140  N.  Y.  1,  23  L.  R.  A.  481,  37  Ga.  449,  23  8.  K.  398. 

Am.  St.  Kep.  522,  35  N.  K.  320.  Hhnce  v.  Board  of  Health,  135  Mass. 

*Van  Bergen  v.  Van  Bergen,  2  Johns.  490. 

<  h.  272,                                  '  ^Chase  v.  Middleion,  123  Mich.  647,  82 

•  98  MasB.  431.  N.  VV.  612. 

*Cloverdale  v.  Smith,  128  Cal.  230,  60  '  See  ante,  SS  7,  8. 
Par.  861:   fialcm   v.   Raf»(eni   R.  Co.  98 
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the  county  within  which  they  are  located^  and  that  question  has  al- 
ready been  considered.*  The  cases  illustrating  the  application  of  tho 
rule  show  that^  if  a  county  is  bounded  by  a  river,  its  courts  have  no 
jurisdiction  of  an  offense  committed  on  the  opposite  bank;®  but  that 
the  courts  of  counties  bordering  upon  a  water  course  may  be  given 
concurrent  jurisdiction  over  the  stream.*  Counties  and  towns  bor- 
dering on  a  sea  coast  or  lake  have  no  jurisdiction  over  the  water  be- 
yond their  limits,  but  their  jurisdiction  may  be  extended  to  the  bor- 
ders of  the  state  if  the  legislature  sees  fit  to  make  the  extension.^  In 
case  a  municipal  corporation  extends  to  the  shore,  its  jurisdiction  will 
extend  as  the  shore  grows  by  accretion.*  So,  for  jurisdictional  pur- 
poses, land  forming  a  bar  in  a  river  is  within  the  county  from  which 
it  is  separated  only  by  a  slough,  and  not  in  that  from  which  it  is  sepa- 
rated by  the  main  channel  of  the  river,  where  the  condition  is  not 
changed  in  that  respect  since  the  creation  of  the  counties,  of  which 
the  river  generally  was  made  the  boundaries.^  Tex.  Rev.  Stat  art. 
1198,  which  subjects  everyone  who  is  liable  to  suit  to  be  sued  in  the 
county  in  which  lie  has  his  domicil,  annuls  the  technical  rules  of  com- 
mon law  regarding  transitory  and  local  actions ;  and  where  the  lands 
of  a  plaintiff  situate  on  the  bank  of  the  Rio  Grande  river  are  injured 
by  an  overflow  caused  by  an  obstruction  placed  in  the  bed  of  the  river 
by  defendant  on  tlie  Texas  side,  the  defendant  is  properly  sued  in  the 
county  in  Texas  which  borders  on  the  river  where  the  obstruction  was 
placed,  the  defendant  being  a  resident  of  that  county.^ 

» See  ante,  §  425.  *8tate  v.  McDonald,  109  Wis.  506,  85 

*  The  courts  of  a  county  bounded  by  a  N.  W.  502 ;  State  v.  Davis,  25  N.  J.  L. 

river  hftve  no  jurisdiction  of  a  crime  if  386. 

comtnitted  on  the  opposite  bank  of  the  The  coui-ts  of  a  county  bounded  by  a 
river  in  another  county  at  a  point  where  river  have,  under  the  Alabima  sfatutes, 
the  river  is  more  than  i  a  mile  wide,  jurisdiction  to  punish  the  viclntion  of  a 
either  under  |  3720  of  the  Alabama  st^ttute  against  pfanibling,  where  such 
Code,  providing  that  when  an  offense  is  violation  occurred  on  a  ferryboat  an- 
committed  on  the  boundary  of  two  or  chorcd  in  the  middle  of  the  river  be- 
more  counties  or  within  a  quarter  of  a  tween  that  and  the  adjoining  county, 
mile  thereof  the  jurisdiction  is  in  either  Dickey  v.  State,  68  Ala.  508. 
county,  as  jurisdiction  thereunder  ex-  ^Mahler  v.  "Norwich  d  N.  F.  Transp. 
tends  only  to  a  quarter  of  a  mile  from  Co,  35  N.  Y.  352,  Reversing  45  Barb, 
its  own  shore;   or  under    |   27  of  the  226. 

Code,  providing  that  such  counties  have  'Luke  v.  Brooklyn,  43  Barb.  54. 

jurisdiction  over  the  river  in  question  ^Vonelsmeier  v.  Prendergaat,  137  Mo. 

on  the  part  of  each  to  the  water's  edge  271.  30  S.  W.  83. 

opposite  its  own  territory,  as  jurisdic-  ^Armendiaz  v.  Slilltnan,  54  Tex.  623. 
tion    thereunder    extends   only     to    the 
marin'n  of  the  river.    Jackson  ▼.  Staiet 
00  Ala.  690,  8  6o.  802. 
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RIGHTS  IN  WATEK  COURSfi. 

I.  What  is  a  wateb  ooubse? 

456.  Elements  of  problem. 

455a.  Swale  or  ravine  as  water  course. 
450.  Necessity  of  channel. 

457.  Source  of  supply. 
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n.  RiPABIAN  RIGHTS. 

461.  What  are  rights  of  riparian  owner  T 

462.  Riparian  rights  are  property. 

463.  Upon  what  does  right  depend? 

463a.  What  is  riparian  land? 

464.  Right  to  flow  of  stream. 

464a.  Right  to  preserve  flow. 

465.  Right  to  use  water. 
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467.  Priority  between  uses. 

468.  What  gives  right  to  complain? 
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472.  Destruction  of  rights. 
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476.  Manipulation  of  flow. 
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477.  Other  interferenoe  with  flow. 

477a.  Drawing  down  natural  reservoir. 

478.  Facilitating  evaporation  from  stream. 

479.  Interferenoe  with  flow  by  improvements. 

479a.  Causing  channel  to  fill  up. 

480.  Right  of  lower  owner  to  remove  obstruetioiu 

481.  Right  to  object  to  obstruction. 

482.  Who  may  bring  suit? 

483.  Remedy. 

484.  Recovery  for  injuries. 

485.  Damages. 

486.  Deflection  of  current  in  stream. 

487.  Hastening  flow  of  water. 

488.  Hastening  by  drainage. 

ly.  CHA5QE  IN  OHANKKL  OF  STREAM. 

489.  No  right  to  change  channel. 

490.  Change  effected  by  negligence. 

491.  Rights  conferred  by  change  of  channeL 

492.  Remedy  for  injuries  caused  by  change. 

493.  Contracts. 

494.  Limitation  of  actions;  damages. 

V.  DIVEB8ION  OF  WATER  FROM  STREAM. 

495.  Right  to  divert  for  use  on  land  of  upper  proprietor. 
490.  The  water  cannot  be  diverted  from  its  course. 

497.  Diversion  for  use  on  nonriparian  land. 

498.  Right  to  divert  water  which  has  been  added  to  the  stream. 

499.  Complainant  must  be  injured. 

500.  Means  and  purpose  of  diversion. 

501.  Stream  must  exist  to  make  diversion  illegal. 

502.  Liability  for  injury  caused  by  diverted  water. 

503.  Permissive  diversion. 

504.  Rights  of  tenants  in  common. 

505.  Remedy. 

505a.  Equitable  relief. 
505b.  Restoration  of  stream. 

506.  Right  to  maintain  action  for  diversion. 

507.  W^ho  is  liable  for  diversion? 

508.  Estoppel. 

509.  Procedure  and  defenses. 

510.  Damages. 

VL  Interference  with  stream  for  ooNTSinxNGE  of  PDBua 

511.  Right  to  interfere  with  stream  for  public  oonvenienee. 

512.  Obtaining  right  by  condemnation  or  contracts 

513.  Liability  for  injuries. 

514.  Damages. 
VII.  Pollution  of  stream. 

515.  Stream  must  not  be  polluted. 

516.  Recsonnble  use  the  test. 

517.  rnniplainant's  right  must  be  infringed  to  give  right  of  sctioa. 
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618.  Pollution. by  mining  operaUona. 
518a.  Washing  of  ore. 
518b.  Drainage  of  onine. 
518c.  Remedy  for  injury. 

519.  Right  to  caat  ddbris  into  stream* 

520.  Other  injuries. 

621.  Rights  acquired  by  prescription. 

622.  Pollution  may  be  enjoined. 

523.  Other  remedies. 

524.  Procedure. 

626.  Defenses. 

525a.  Contribution  by  others  to  polluticn. 
526.  (Contract  rights. 

627.  Damages. 

VIII.  RlOHTB  OF  0PF08ITK  PBOPBICrOBft. 

528.  Extent  of  rights  in  water. 

529.  Effect  of  ishknd  in  stream. 

530.  Changing  current. 

631.  Construction  of  dauL 

632.  Change  of  natural  righta. 

533.  Remedy  for  injury. 

UL  PRESCaiPTIVE  UQUTS  IN  WATER  OOUBO. 

534.  Rights  acquired  by  priority  of  use. 

534a.  Effect  of  WUUafM  v.  Mot-eland  In  Ameriea. 
534b.  Rule  in  Massachusetts  and  Maine. 

635.  Right  may  be  acquired  by  prescription. 

636.  No  adverse  right  to  receive  flow  of  stream. 

637.  Use  must  be  adverse. 

538.  Use  must  be  notorious. 

539.  Use  must  be  continuous. 

540.  What  acts  are  adverse. 

641.  Wliat  time  is  necessary  to  give  right. 
641a.  When  time  b^^s  to  run. 

542.  Extent  of  right  acquired. 

543.  Rights  in  artificial  channeL 
644.  Protection  of  right. 

646.  Abandonment  of  right. 

I.  What  is  a  watbb  ooubsb. 

458.  Elements  of  problem.— The  question,  What  is  a  water  oonrae  ? 
has  given  the  courts  much  trouble.  There  are  several  characteristics 
of  a  water  course,  some  of  which  may  be  present  in  some  cases,  and 
others  in  other  cases,  and  one  or  more  of  the  distingiiishing  character- 
istics may  be  lacking  in  a  particular  case,  and  yet  not  destroy  the 
character  of  the  stream  as  a  water  course.  Courts,  in  dealing  with 
particular  cases,  have  found  as  a  fact  that  a  water  course  did  or  did 
not  exist,  and  have  mentioned  the  fact  which  appealed  to  them  moat 
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strongly  in  making  tlieir  decision,  and  apparently  made  their  de- 
cision because  that  fact  did  or  did  not  exist,  while  the  thing  mentioned 
by  them  was  only  one  of  numerous  elements ;  so  that,  in  another  case, 
an  exactly  opposite  conclusion  was  reached  upon  the  question  of  fact, 
although  conditions  as  to  the  element  named  were  the  same.  In  most 
cases  there  is  little  difficulty  in  determining  whether  or  not  a  water 
course  exists,  as  a  question  of  fact.  The  characteristics  of  a  water 
course  are  as  easily  recognized  as  are  those  of  most  physical  objects, 
and  if  the  question  is  left  to  be  decided  by  the  jury  as  a  question  of 
fact,  as  it  should  be,^  there  will  be  little  difficulty  in  any  case.  There 
are,  however,  certain  definitions  which  have  been  given  by  the  oourts 
which  may  aid  the  jury,  more  or  less,  in  arriving  at  their  oonclusion. 
Courts  have  been  occasioned  much  embarrassment  in  arriving  at  their 
conclusions  by  the  attempt  to  bring  matters  of  drainage  and  of  water 
courses  within  the  same  rule.  A  water  course  is  a  thing  in  a  class 
by  itself.  Certain  rights  attach  to  it  on  behalf  of  riparian  owners 
and  the  law  has  certain  rules  applicable  to  it  which  are  designed  to 
promote  the  largest  use  of  it  by  the  greatest  number  of  persons.  On 
the  other  hand,  the  question  of  drainage  is  a  matter  by  it^f,  and  de- 
pends upon  the  maxim  Sic  titere  tno  id  aliemnn  non  Icedas.  Some 
rules  with  respect  to  drainage  are  the  same  as  those  with  respect  to 
water  courses,  and  others  are  entirely  distinct,  and  it  only  creates  un- 
certainty with  respect  to  the  law  applicable  to  lx)th  to  attempt  to  put 
them  in  the  same  class.  This  attempt  was  needless,  but  was  appar- 
ently made  necessary  by  the  fact  that  a  few  early  cases  in  this  country 
refused  to  recognize  any  right  of  drainage,  so  that,  in  order  to  pre- 
serve drain  ways  and  protect  individual  property  from  destruction  by 
being  rendered  wet  and  unfit  for  use,  it  seemed  to  be  necessary  to  es- 
tablish the  existence  of  a  water  course  to  carry  the  drainage  away. 
Of  course,  in  most  cases,  this  attempt  failed,  as  it  should  have  done, 
because  a  water  course  is  not  necessary  to  drainage,  as  will  be  seen 
when  we  come  to  consider  the  question  of  drainage.^  Eliminating  the 
question  of  drainage  from  the  problem,  its  solution  becomes  easy, 
for  a  water  course,  considered  solely  by  itself,  must  be  such  as  to  have 
those  physical  characteristics  which  give  rise  to  the  rights  of  riparian 
owners,  and  there  can  be  no  water  course  whei-e  the  flow  of  water  is 
of  such  a  character  that  no  valuable  rights  attach  to  it  With  this 
principle  in  mind,  we  will  examine  the  various  characteristics  which 
have  been  held  to  distinguish  a  water  course,  and  attempt  to  draw 

^Vemum  v.  Wheeler,  35  Hun,  56.  'See  post,  chap.  xxix. 
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from  them  a  definition  wliich  may  aid  the  jury  in  arriving  at  an  in- 
telligent conclusion. 

456a.  Swale  or  ravine  as  water  coarse. — Most  of  the  discussion  no- 
ticed in  the  preceding  section  was  rendered  necessary  by  the  confusion 
of  water  courses  with  the  right  of  drainage,  and  with  the  attempt  to 
establish  ravines  and  swales,  through  which  the  surface  water  was 
accustomed  to  drain,  as  water  courses,  for  the  purpose  of  establishing 
a  right  to  such  drainage.  Of  course,  it  cannot  be  contended  that  a 
depression  or  natural  drain  way,  which  merely  carries  the  water  in 
rainy  seasons,  is  a  water  course.  It  presents  none  of  the  character- 
istics of  a  water  course  except  that  at  times  water  flows  in  it ;  but  it  is 
not  valuable  for  the  promotion  of  any  riparian  right,  and  the  only 
thing  that  it  is  valuable  for  is  drainage.  Eliminating  that  element 
which  has  no  place  in  any  discussion  of  what  is  or  what  is  not  a  water 
course,  and  no  one  would  contend  that  such  a  depression  was  a  water 
course.  There  is,  however,  a  difference  in  the  swales  themselves.  In 
many  instances,  in  a  section  of  country  which  was  formerly  covered 
with  woods  which  liave  been  cleared  away,  the  swale  is  the  bed  of  a 
stream  which  used  to  run  more  or  less  continually,  but  which  grad- 
ually dried  up  as  the  land  was  cleared,  and  which  now  contains  water 
only  when  the  land  is  well  saturated.  In  such  cases  the  spring  which 
formerly  was  strong  enough  to  maintain  a  running  stream  and  which 
is  still  strong  enough  to  do  so  at  certain  seasons  of  the  year  may  be 
found,  and  if  such  are  the  facts  the  further  fact  that  at  some  portions 
of  the  year  the  bed  becomes  dry  does  not  destroy  the  character  of  the 
water  course.  But  in  the  absence  of  such  source  a  swale,  ravine,  or 
gully,  which,  because  of  its  form,  facilitates  the  drainage  of  the  coun- 
try at  certain  seasons  of  the  year,  is  not  a  water  course.^  In  Los 
Angeles  Cemetery  Asso,  v.  Los  Angeles,^  it  is  said  that  to  constitute 
a  water  course  there  must  be  a  stream  usually  flowing  in  a  particular 

^Qreocry  v.  Biish,  64  Mich.  37,  8  Am.  Kan.  214,  37  Am.  Rep.  241 ;  Kansas 
St.  Rep.  797,  31  N.  W.  90;  Rice  v.  City  d  E.  R,  Co.  ▼.  Riley,  33  Kan.  374, 
Evansville,  108  Ind.  7,  58  Am.  Rep.  22,  6  Pac.  581;  Hoyt  v.  Hudson,  27  Wis. 
9  N.  E.  139;  Jeff  era  v.  Jeff  ere,  107  N.  661,  9  Am.  Rep.  473;  Robinson  v. 
Y.  650,  14  N.  E.  316;  Jones  v.  Wabash,  ShanJcs,  118  Ind.  125,  20  N.  E.  713; 
8t.  h.  d  P.  R.  Co.  18  Mo.  App.  251 ;  Jones  v.  Wabash,  8t.  L.  d  P.  R.  Co,  18 
Mwray  v.  Datcson,  19  U.  C.  C.  P.  314;  Mo.  App.  251;  Middlesborough  Toum 
Dean  v.  Gray,  22  U.  C.  C.  P.  202;  Co.  ▼.  Heltcig,  14  Kv.  L.  Rep.  430; 
Shields  t.  Amdt,  4  N.  J.  Eq.  234;  Kan-  Barkley  ▼.  Wilcox,  86  N.  Y.  140,  40  Am. 
SOS  City  <£•  E.  R.  Co.  v.  Riley,  33  Kan.  Rep.  519;  Chicago,  K.  d  W.  R.  Co.  ▼. 
374,  6  Pac.  581 ;  Wagner  v.  Long  Island  Morrow,  42  Kan.  339,  22  Pac.  413;  Weis 
R.  Co.  2  Hun,  633;  Butler  t.  Peck,  16  v.  Madison,  75  Ind.  257,  39  Am.  Rep. 
Ohio  St.  343,  88  Am.  Dec.  452;  Bangor  135;  Benson  v.  Chicago  d  A.  R.  Co.  78 
V.  Jjansil,  51  Me.  525;  Abbott  v.  Kansas  Mo.  614:  Hagge  v.  Kansas  City  8.  R, 
City.  8t.  ./.  d  C.  B.  R.  Co.  83  Mo.  271,  Co.  104  Fed.  391. 
53  Am.  Rep.  .581:  Qibbs  v.  Williams,  25        » 103  Cal.  461,  37  Pac.  375. 
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direction,  though  it  need  not  flow  continually.  It  may  sometimes  be 
dry.  It  must  flow  in  a  definite  channel,  having  a  bed,  sides,  or  banks, 
and  usually  discharge  itself  into  some  other  stream  or  body  of  water. 
It  must  be  something  more  than  a  surface  drainage  over  the  entire 
face  of  a  tract  of  land,  occasioned  by  unusual  freshets  or  other  extra- 
ordinary cause.  It  does  not  include  the  water  flowing  in  the  hoUa^ 
or  ravines  in  land,  which  is  the  mere  surface  water  from  rains  or 
melting  snow,  and  is  discharged  through  them  from  a  higher  to  a  lower 
level,  the  ravines  being  at  other  times  destitute  of  water.  Such  a  de- 
pression or  swale  is  not  within  the  meaning  of  a  law  permitting  the 
casting  of  water  into  water  courses.^  Or  within  the  meaning  of  a 
law  requiring  the  bridging  of  water  courses.*  The  influence  which  the 
irrelevant  matter  of  drainage  has  had  upon  this  subject  is  illustrated 
by  nn  Illinois  case  which  held  that  if  the  conformation  of  the  land  is 
such  as  to  give  the  surface  water  flowing  from  one  tract  to  the  other  a 
fixed  and  determinate  course,  so  as  unif  onnly  to  discharge  it  upon  the 
surrounding  tracts  at  a  fixed  and  definite  point,  the  course  thus  uni- 
formly followed  is  a  water  course  within  the  meaning  of  the  rule  ap- 
plicable to  that  subject^  So,  in  a  Minnesota  case,  it  was  held  that  in 
a  broken  and  bluffy  country  like  that  part  of  southeastern  Minnesota 
adjacent  to  the  Mississippi  river  and  its  tributaries,  intersected  by 
long,  deep  ravines  surrounded  vdth  high  bluffs,  down  which  large 
quantities  of  water  from  rain  and  melting  snow  rush  with  the  rapid- 
ity of  a  torrent,  often  attaining  the  volume  of  a  small  river  and  usu- 
ally following  a  well-defined  channel,  it  would  be  manifestly  inappn> 
priate  and  imjust  to  apply  the  rules  of  the  common  law  applicable  to 
ordinary  surface  water,  for  in  many  respects  such  streams  partake 
more  of  the  nature  of  natural  streams  and  must  be  governed  by  the 
same  rules,  to  a  certain  extent  at  least;  and  no  one  has  the  right  to  ob- 
struct or  divert  such  waters  so  as  to  cast  them  upon  the  property  of 
others  to  their  injury.*    In  Earl  v.  De  Hart^  in  which  the  water  natii- 

^Byme  v.  Keokuk  d  W.  R,  Oo.  47  Mo.  So,  the  Oregon  court  has  held,  that 

App.  383.  a  natural,  well-defined  channel  or  ravine 

*Carroll   County  v.   Bailey,   122   Ind.  through  which  water  is  accustomed  tn 

46,  23  N.  E.  672:  Robinson  v.  Shanks,  flow  annually  in  the  spring,  connecUd 

118  Ind.  125,  20  N.  E.  713.  with  a  river,  partakes  more  of  the  m 

^Lambert  v.  Aloom,  144  111.  313,  21  ture  of  a  natural  stream  than  of  ordi 

L.  R.  A.  611,  33  N.  E.  53.  nary    overflow    or     surface   water.— at 

•McClure  v.  Red  Wing,  28  Minn.  191,  least  to  the  extent  that  its  outlet  can 

0  N.  W.  767,  Approved  in  Taubert  v.  St.  not  be  dammed  up  and  the  waters  thus 

Paul,  68  Minn.  619,  71  N.  V^.  664.  diverted  or  interfered   with  to  the  in- 

»The  doctrine  of  Earl  v.  DeUart,  re-  jury  of  land  through  which  they  flow. 

oeived  some  support  from  the  reasoning  Aface  v.  Mace,  40  Or.  586,  67  Pac  660, 

in  Bhone  v.  Kajiaas  City,  8t.  J.  &  C.  B.  68  Pac.  737 
je»  Oo.  71  Mo.  237,  86  Am.  Rep.  480. 
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rally  flowed  from  complainant's  lot  across  defendant's,  along  a  ditch 
•(Krcasioned  by  water  following  a  slight  natural  depression  in  the  sur- 
face of  the  ground,  the  New  Jersey  court  said  that  it  constituted  an 
ancient^  natural  water  course,  and  defined  a  water  course  as  follows : 
"If  the  face  of  the  coimtry  is  such  as  necessarily  collects  in  one  body 
so  large  a  quantity  of  water  after  heavy  rains  and  the  melting  of  large 
bodies  of  snow  as  to  require  an  outlet  to  some  common  reservoir,  and 
if  such  water  is  regularly  disctiarged  through  a  well-defined  channel 
which  the  force  of  the  water  has  made  for  itself,  and  which  is  the  ac- 
customed channel  through  which  it  flows  and  has  flowed  from  time 
immemorial,  such  channel  is  an  ancient  water  course."  But  in  Bowls- 
by  V.  SpeeVy^  where  tliere  was  a  slight  hollow  or  depression  in  which 
surface  water  ran,  the  court  held  that  it  was  not  a  natural  water 
•course,  and  limited  the  doctrine  of  Earl  v.  De  Hart  to  the  facts  as 
shown  in  that  case,  which  were  said  to  have  established  a  grant  by 
implication  or  lapse  of  time  of  the  privilege  to  discharge  the  water  in 
the  manner  claimed.  The  court  further  said  that  there  was  no  sig- 
niflcanee  in  the  fact  that  there  was  an  appreciable  channel  for  the  sur- 
face water,  into  which  it  naturally  ran ;  that  on  every  hillside  num- 
bers of  such  small  conduits  could  be  found,  but  it  would  be  highly 
unreasonable  to  attach  to  them  all  the  legal  qualities  of  water  courses. 
Tn  McKinley  v.  Union  County^  it  is  said  that  the  accuracy  of  the 
definition  in  Earl  v.  De  Hart  was  not  questioned  by  Bowlsby  v.  Speer, 
All  this  discussion  related  to  the  matter  of  drainage.  No  one  con- 
tended that  in  any  of  these  cases  there  was  a  water  course  which  was 
of  any  value  to  anybody  except  as  an  outlet  for  surface  water.  To 
<'Stablish  a  right  to  such  an  outlet  it  is  not  necessary  to  establish  the 
existence  of  a  water  course,  and,  therefore,  all  the  discussion  as  to 
whether  or  not  a  water  course  existed  was  immaterial.  A  water  course 
must  be  a  stream  of  such  a  character  as  to  give  persons  owning  land 
upon  it  the  right  to  have  it  maintained  for  the  benefits  which  will  flow 
to  them  from  the  advantages  of  a  natural  flowing  stream,  and  the  ques- 
tion of  the  disposition  of  surface  water  must  be  considered  under  an- 
other head,  and  by  different  rules. 

466.  Hecestity  of  channel. —  Perhaps  the  most  prominent  among  the 
characteristics  which  have  been  regarded  as  necessary  to  constitute  a 
water  course  is  a  channel  with  well-defined  bed  and  banks.  Some 
courts  have  gone  to  the  extent  of  holding  that  this  is  a  distinguishing 
characteristic,  and  that  without  it  there  can  be  no  water  course,  but 

•SI  N.  J.  L.  854,  86  Am.  Dec.  218.  *20  N.  J.  Bq.  171. 
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that  if  they  are  present  the  water  course  exists.^  And  it  has  even  been 
held  that  it  is  not  sufficient  that  the  waters  customarily  and  naturally 
flow  in  a  known  direction  and  course,  if  there  are  no  banks  and  chan- 
nels in  the  soil.*  Conversely,  where  there  was  a  channel  a  water 
course  has  been  held  to  exist,  although  it  carried  nothing  but  water 
from  rain  and  melting  snow.^  And  under  the  same  circumstances^ 
no  water  course  exists  if  the  channel  is  absent/  Again,  it  has  been 
held  that  that  cannot  be  called  a  definite  channel  which  has  no  visible 
banks  ot  margins  within  which  the  water  can  be  confined.*^  That  this 
cannot  be  the  characteristic  upon  which  the  water  course  depends  is 
very  obvious.  It  is  common  experience  to  find  water  issuing  from  a 
spring  which,  because  of  the  character  of  the  soil  and  grass,  finds  it 
impossible  to  cut  a  channel,  and  yet  which  flows  in  a  constant  direction 
and  over  considerable  stretches  of  country,  in  some  instances,  and 
which  is  valuable  for  watering  stock  and  for  other  uses  to  which  water 
courses  can  be  put,  and  which  must  be  protected  as  such.  As  said  in 
New  York,  C.  <k  St.  L.  R.  Co.  v.  Hamlet  Hay  Co.^  streams  which,  by 
reason  of  the  level  character  of  the  country  and  a  strong  growth  of 
native  gi'ass,  are  shallow  and  sluggish,  with  no  well-defined  banks, 
are,  nevertheless,  water  courses  quite  the  same  as  if  they  flowed  within 
rocky  and  imchangeable  banks.  And  the  California  court  has  con- 
fined the  necessity  of  a  channel  within  very  narrow  limits,  by  holding 
that  if  water  flows  periodically  in  a  depression,  it  flows  in  a  channel, 
notwithstanding  the  fact  that  when  it  ceases  to  flow  the  distinctive 
appearances  that  it  had  ever  flowed  there  would  soon  disappear  J  And 
the  inadequacy  of  the  presence  or  absence  of  channel  to  determine  the 
existence  of  a  water  course  is  shown  by  the  fact  that  in  some  cases  a 
channel  may  exist  while  there  is  no  water  course.  And  thus,  in  ifc- 
OiUivray  v.  MillWy^  it  was  held  that  a  slight  depression  in  the  land 
of  an  upper  proprietor,  over  which  water  formed  by  rain  and  melting 
snow  passed  onto  the  land  of  an  adjoining  proprietor,  where  it  had 

^Lua  V.  Haggin,  69  Cal.  255,  10  Pac  The  banks  are  part  of  a  river,  but  the 

674;  Beer  v.  Btroud,  19  Ont.  Rep.  10;  river    does    not    include     lands   beyond 

Ferris  v.  Wellborn,  64  Miss.  29,  8  So.  them   which    are    covered    in   times    of 

165.  freshet  or  extreme  floods,  or  swamps  or 

^Livingeton    v.    McDonald,    21    Iowa,  low  grounds  liable  to  overflow  but  cap- 

160,  89  Am.  Dec.  563.  able  of  reclamation,  or  which,  though 

H^onniff  v.  Ban  Francisco,  67  Cal.  45,  too  low  for  reclamation,  may  be  used 

7  Pac.  4i;  York  ▼.  Davidson,  39  Or.  81,  for  cattle  to  range  upon  as  natural  or 

66  Pac.  819.  uninclosed   pasture.     Paine  Lumber  Co. 

^Missouri  P.  R.  Co.  v.  Wren,  10  Kan.  v.  United  States,  55  Fed.  854. 

App.  408,  62  Pac.  7 ;  Chicago,  K.  d  W.  •  149  Ind.  344,  47  N.  E.  1060,  49  N.  E. 

R.  Co,  V.  Morrow,  42  Kan.  339,  22  Pac.  269. 

413.  ^Lu»  V.  Haggin,  69  Cal.  255,  10  Pac 

•T^ilKamt  ▼.   Rioharda,  23  Ont.  Rep.  674. 

651.  •27  U.  C.  Q.  B.  62. 
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made  a  deep  gully  and  through  which  it  had  passed  to  a  pond,  which 
pond  was  dry  during  the  summer,  grass  growing  over  the  greater  part 
of  it, — is  not  a  water  course  so  as  to  make  the  lower  proprietor  liable 
for  obstructing  it,  although  at  one  time  he  had  permitted  the  upper 
proprietor  to  plow  a  short  furrow  upon  his  land  and  upon  such  de- 
pression for  the  purpose  of  facilitating  the  flow  of  the  water. 

467,  Source  of  supply. — The  source  of  the  water  which  flows  in  a 
channel  claimed  to  be  a  water  course  is  a  much  more  satisfactory  test 
than  is  the  presence  or  absence  of  channel.  It  has  been  said  that  to 
constitute  a  water  course  there  must  be  something  more  than  surface 
wat€r.*  This,  however,  is  not  strictly  true,  for  the  surface  water  may 
collect  from  so  large  an  area  of  country  and  be  so  continuous  in  its 
flow  that  it  takes  upon  itself  the  character  of  a  water  course.^  But  to 
constitute  a  water  course  there  must  be  a  supply  which  is  permanent 
in  the  sense  that  similar  conditions  will  always  produce  a  flow  of 
water,  and  that  the  conditions  recur  with  some  degree  of  regularity, 
so  that  they  establish  and  maintain  for  considerable  periods  of  time 
a  running  stream.^  If  the  source  of  supply  is  in  a  spring  which  fur- 
nishes water  at  regular  periods,  and  the  flow  is  strong  enough  to  as- 
sume the  character  of  a  stream,  it  is  a  water  course.*  Conversely,  if 
no  water  flows  except  in  times  of  rain,  which  occur  at  irregular  per- 
iods, and  the  flow  continues  only  long  enough  to  dispose  of  the  water 
which  has  fallen,  or  if  the  surface  drained  is  so  limited  that  the  water 

*Pyle  ▼.  Richards,  17  Neb.  181,  22  N.  impress  of  frequent  action   of  running 

W.  370;  Barnes  v.  Sabron,  10  Nev.  236;  water  and  throiip^h  which  it  has  flowed 

Ijesaard  v.  Stratn,  62  Wis.  112,  61  Am.  from  time  immemorial, — such  a  stream 

Rep.  716,  22  N.  W.  284;  Toton  ▼.  Mia-  is  to  l)€  considered  a  wator  course  and  to 

«ot«ri  P,  R,  Oo,  60  Neb.  768,  70  N.  W.  be  governed   by   the  same  rules.     Sim- 

402;  Eulrich  v.  Richier,  37  Wis.  228.  mons  v.  Winters,  21  Or.  35,  28  Am.  St. 

^McKinley  v.  Union  County,  29  N.  J.  Rep.  727,  27  Pac.  7. 

I«k|.  171;  KeUy  v.  Dunning,  39  N.  J.  Eg.  But  water  gathered  along  the  surface 

482;  Deming  v.  Clei^eland,  22  Ohio  C.  C.  of  a  highway  and  conducted  for  upwards 

1 ;    Palmer  v.   Waddell,   22   Kan.    352 ;  of  twenty  years  by  artittcial  drains  on 

flill  V.  Cincinnati,  W.  d  M.  R.  Co.  109  each    side,    until    they    reach     a    point 

Fnd.  511,  10  N.  E.  410;  Eulrich  v.  Rich-  where  they  are  connected  by  a  culvert 

ter,  41  Wis.  318.  and  from  which  point  the  water  flows 

The  term  "water  course"  does  not  in-  along  a  lane  from  which  it  cannot  es- 

clude  water  descending  from  the  hills  cape  to  the  right  or  left,  and  along  the 

down  the  hollows  and  ravines  without  lower  side  of  which  it  flows  during  light 

an^  definite  channel  only  in   times  of  rains  and  flooding  the  whole  of  the  lane 

rain  and  melting  snow;  but  where  wa-  during  heavy  rains,  constitutes  a  water 

ter,  owing  to  the  hilly  or  mountainous  course   having   a    well-deflned    channel, 

configuration   of   the  country,   accumu-  Briscoe  v.  Drought,   11   Ir.  C.  L.  Rep. 

lates  in  large  quantities  from  rain  and  250. 

melting  snow  and  at  regular  seasons  de-  'Mann  v.  Rctsof  Min,  Co,  49  App.  DIv. 

Kcends  through  long,  deep  guUeys  or  ra-  454,  63  N.  Y.  Supp.  752. 

vines  upon  Uie  lands  below,  and  in  ita  *Pyle  v.  Richards,  17  Neb.  Ift2.  22  N. 

onward  flow  carves  out  a  distinct  and  W.  370;    Wolf  v.  Crothers,  21  Pa.  Co. 

well-defined  channel,  which  even  to  the  Ot.  627. 
casual   glance   bears    the   unmistakable 
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caniiot  assume  the  character  of  a  stream,  it  is  not  a  water  course.' 
The  stream  need  not  flow  continuously  in  order  to  constitute  a  water 
«ourse.*^  As  said  in  Parke  County  v.  Wagner^  a  water  course  is  a 
living,  permanent,  or  continuous  stream  of  water,  confined  in  a  chan- 
nel having  a  bed  and  banks,  but  not  necessarily  flowing  all  the  time, 
or  even  a  greater  portion  of  the  year,  if  in  fact  it  has  a  supply  of  liv- 
ing water,  although  that  supply  need  not  be  sufficient  at  all  times  or 
most  of  the  time  to  flow  the  entire  length  of  the  channel,  and  need  not 
necessarily  empty  into  some  other  stream  or  body  of  water,  but  may 
sink  into  cavities  or  be  absorbed  by  rapid  percolation  into  a  bed  of 
j^ravel  or  soil.  The  channel  which  affords  an  outlet  to  the  water  of  a 
pond  is  a  water  course.®  A  depression  in  the  bank  of  a  river,  through 
which  water  escapes  at  times  of  high  water,  does  not  constitute  a 
natural  water  course  within  the  rule  that  such  courses  cannot  be  ob- 
structed ;  and  therefore  the  one  who  fills  the  depression  so  as  to  prevent 
the  water  from  escaping  through  it  is  not  liable  for  injuries  to  persons 
lower  down  the  stream  from  flood  water  overflowing  their  property 
because  of  his  act.* 

458.  The  water  must  flow. — In  order  to  constitute  a  water  course 
the  water  must  have  a  current.  It  cannot  be  sta^ant,  nor  spread  out 
so  as  to  destroy  the  current.  If  the  water  spreads  out  so  that  the  cur- 
rent becomes  imperceptible  or  is  lost,  the  water  becomes  a  lake  or 
pond,  and  is  no  longer  a  water  course.*     In  Trustees  of  Schools,  v. 

^Morrison  v.  Buckapori  <€  B.  R,  Co.  67        Marnh   lands  through  which  oyerflow 

Me.  353;  Fryer  v.  Wame,  29  Wis.  511.  water  from  a  lake  reaches    a    natural 

But    where    sewage    and    rain    water  stream  are  not  governed  by  the  rules  ap- 

fiowed  through  a  channel  by  the  side  of  plicable  to  mere  surfiice  water,  and  the 

a  road  to  a  certain  point  from  which  it  construction  and  maintenance  of  a  dike 

flowed  through  a  fixed  and  definite  chan-  to  restrain  the  spreading  of  such  over- 

nel  along  a  lane,  it  did  not  lose  its  char-  flow  water  over  them  is  unlawful.  West 

«ctcr  as  a  water  course  by  the  fact  that  v.  Taylor,  16  Or.  165,  13  Pac  665. 
the  volume  of  the  strejim,  being  depend-       *Singl<'ton  v.  Atchison,  T.  d  8.  F.  R. 

ent  upon  the  amount  of  rain  fall,  was  Co.  (Kan.)  72  Pac.  786. 
occasional    and    temporary.     Briscoe    v.       ^Trustees  of  Schools  v.   SchroU,   120 

Drought,  11  Ir.  C.  L.  Rep.  250.  111.  609,  60  Am.  Rep.  575,  12  N.  E.  243. 

*8jnnk  v.  Corning,  61  App.  Div.  84,  70       A  body  of  water  formed  by  the  expan- 

N.  Y.  Supp.   143:   King  v.  Oxfordshire,  sicm  of  a  small  stream  varying  from  35 

1  Bam.  &  Ad.  301,  8  L.  J.  K.  B.  354:  to  65  rods  in  width  and  with  a  len^h  of 

Spangler  v.  San  Francisco,  84  Cal.  12, 18  3  miles,  which  after  heavy  rains  is  cov 

Am.  St.  Rep.  158,  23  Pac.  1091 ;  Shields  ered  with  water,  but  during  the  season 

V.  Arndt,  4  N.  J.  Eq.  234:  Barnes  v.  Sa-  w^hen  the  water  disappears  is  a  bog  or 

bron,  10  Nev.  236:  Pyle  v.  Richards,  17  marsh,    here    and    there    covered    with 

Neb.    180,  22  X.  W.  370;    Morrissey  v.  water  and  a  growth  of  wild  rice,  navi- 

Chicago,  B.  A  Q.  R.  Co.  38  Neb.  406,  56  gable    in    ordinary    stages    only    with 

N.  W.  946,  57  N.  W.  522:   Rose  v.  St.  canoes  and  skiffs;  and  which  is 'almost, 

Charles,  49  Mo.  509;   Reynolds  v.  Mc-  if   not    wholly,    without    current,    b«t 

Arthvr,  2  Pet.  417,  7  L.  ei.  470.  which    was    meandered    in    the    govern - 

*138  Ind.  609,  38  N.  E.  171.  ment  survey, — is  a  lake,  and  not  a  water 

^Neal  V.  Ohio  River  R.  Co.  47  W.  Va.  course,  the  title  to  the  bed  of  whidi  is 

S\6,  34  8.  E.  914.  in  the  estate,  and  not  in  the  riparian  pro- 
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Hchroll^  it  is  said  that  the  distinction  between  a  stream  and  a  pond  or 
lake  is  tliat,  in  the  latter  case,  the  water  is,  in  its  natural  state,  sub- 
5l4intially  at  rest.  And  this  is  so,  independent  of  the  size  of  the  one  or 
the  other.  But  the  presence  of  some  current  is  not  enough,  alone,  to 
work  an  essential  change  in  such  essentially  different  things  as  a 
stream  and  a  lake,  for  a  current  from  a  higher  to  a  lower  level  dotv** 
not  necessarily  make  tiiat  a  stream  which  would  otherwise  be  a  lake ; 
nor  does  the  swelling  out  of  a  stream  into  broad  water  sheets  neces- 
sarily make  that  a  lake  which  would  othen\-ise  be  a  river.  But  the 
mere  fact  that,  because  of  the  level  character  of  the  country,  the 
stream  spreads  out  at  a  particular  place,  so  that  the  distinctive  chan- 
nel is  lost,  does  not  destroy  its  character  as  a  water  course  if  the  cur- 
rent continues.^  Nor  does  the  fact  that  for  a  portion  of  its  course 
the  water  flows  under  ground,  so  that  the  stream  is  lost.*  In  a  sandy 
country  the  stratum  of  sand  must  be  saturated  with  water  jjefore  it 
will  support  a  surface  flow,  and  this  water  is  as  much  a  part  of  the 
water  course  as  is  the  water  flowing  on  the  surface;  and  if  the  volumo 
becomes  insufficient  to  maintain  both  the  surface  and  underflow,  the 
stream  may  consist  merely  of  the  underflow.'  But  water  oozing  from 
a  spring  through  soft  and  spongy  ground,  and  flowing  into  a  pond, 
does  not  constitute  a  stream  within  the  meaning  of  a  lease  demising 
the  pond  of  water  and  the  water  of  the  stream  leading  thereto ;  an(l 
the  lessor  is  not  liable  for  having  sunk  a  tank  on  the  groimd  adjoin- 

prietor!!.     Ne-pee-nauk  Club  v.  WHsoHy  marsh  between  his  land  and  the  spring. 

t>6  Wis.  290,  71  N.  W.  661.  and,  except  during  wet  weather,  the  flow 

'  120  in.  500,  60  Am.  Rep.  575,  12  N.  is  very  smaH,  and  at  times  does  not 

E.  243.  reach    his    land,    and    the     depression 

*jUacomher  v.  (iodfrey,  108  Mass.  219,  throu^jh  which  it  flows  is  cultivated  with 

II  Am.  Rep.  349:  Rifjney  v.  Taooma  the  rest  of  the  land:  although  during 
J/iaht  <€  Water  Co.  9  Wash.  676,  26  Ij.  wet  weather  it  forms  a  large  stream. 
R.'A.  425,  MS  Pac.  147.  Mitchell  v.  Bain,  142  Ind.  604,  42  N,  K. 

Riparian  rights  atUich  to  the  owner-  2.30. 

ship  of  land  on  a  stream  having  a  well-  *WaAhingt(m    County    Water    Co,    v. 

defined  course,  although  at  a  place  above  Oarver,  91  Md.  398,  46  Atl.  979 ;  Strait 

such   land  it  passes  through  a  swamp  v.  Broucn,  16  Ner.  317,  40  Am.  Rep.  497. 

w^here  all  definite  channel  is  lost ;  and  Waters  flowing  from  a  lake,  upon  and 

proprietors  on    the    stream    above    the  beneath  the  surface  of  lands  until  they 

swamp  are  not  entitled  to  divert    the  are  discharged  in  a  creek,  constitute  a 

water.     Mansford  v.  Ross,  4  New  Zeal-  water  course  where  they  flow  in  a  dis- 

and  L.  R.  (S.  Ct.)  290.  tinct  and  plainly  marked  channel  where 

Water  flowing  upon  and  over  an  own-  the  ground  is  suitable  for  cutting  a  welt- 
er's land  through  a  broad  depression  defined  channel,  although  in  other  places 
therein,  from  springs  in  adjacent  hills,  between  such  lake  and  creek  they  spread 
and  which  has  flowed  therein  from  time  over  wide  reaches  of  marsh  and  swamj) 
immemorial,  is  a  natural  water  course  lands  and  percolate  the  soil.  Case  v. 
which  the  owner  has  no  right  to  obstruct  Hoffman,  84  Wis.  438,  20  L.  R.  A.  40. 
hy  the  erection  of  an  embankment  so  as  36  Am.  St.  Rep.  937^  54  N.  W.  793. 
to  divert  it  from  such  channel  and  'The  underflow  is  the  subterranean 
throw  it  upon  the  land  of  another,  a1-  volume  of  water  which  slowly  finds  its 
though  the  water  broadeiui  oot  into  a  way  through  the  sand  and  gravel  oon- 
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ing  the  demised  premises,  thereby  drawing  off  from  the  marshy 
ground  such  oozing  water.^  To  constitute  a  water  course  the  flow  of 
the  water  must  usually  be  in  one  direction  and  by  a  regular  channel 
having  both  a  source  and  mouth ;  and  therefore  a  sluiceway  left  in  fill- 
ing in  flats,  through  which  the  tide  ebbs  and  flows,  is  not  a  water 
course  to  which  riparian  rights  will  attach.^ 

469.  definition  of  water  course. —  Having  thus  determined  what  are 
the  material  and  what  the  immaterial  characteristics  of  a  water 
course,  we  are  in  a  position  to  arrive  at  a  definition  which  will  be  more 
serviceable  than  some  which  have  been  adopted.  A  water  course  must 
have  the  characteristics  of  a  flowing  stream.  It  must  have  source,  out- 
let, and  channel,  but  all  of  the^e  are  more  or  less  uncertain  and  unde- 
fined. The  distinguishing  characteristic  is  the  existence  of  a  stream 
of  water  flowing  for  such  a  length  of  time  that  its  existence  will  fui^ 
nish  tlie  advantages  usually  attendant  upon  streams  of  water.  The 
courts  have  attempted  to  describe  this  condition  as  a  stream  usually 
flowing  in  a  definite  channel,  having  bed  and  sides  or  banks,  and  usu- 
ally discharging  itself  into  some  other  stream  or  body  of  water.*  In 
Kislinski  v.  Gilhoy?  it  is  said  that^  in  general,  the  channel  and  banks 
fonned  by  the  flowing  of  the  water  must  present  to  the  eye,  on  a  casual 
glance,  the  unmistakable  evidence  of  the  frequent  action  of  running 
water ;  mere  drainage  over  the  general  surface  of  the  land  l)eing  very 
<lifl^erent  from  the  flow  of  a  stream  across  the  premises  of  another. 
These  definitions  are  rather  more  in  the  nature  of  limitations  than 
definitions.  The  most  satisfactory  definition  is  that  a  water  course 
is  the  condition  created  by  a  stream  of  water  having  a  well-defined 
and  substantial  existence.^  To  constitute  a  water  course  the  flow  of 
water  must  possess  that  unity  of  character  by  which  the  flow  on  one 

stituting  the  bed  of  the  stream.    Platie  Hill  v.  Cincinnati,  W.  d  M,  R.  Co.  10& 

Valley  Irrig.  Co.  v.  Buckera    Irrig.    &  Ind.  511,  10  N.  E.  410;  Wew  v.  Jfodwon, 

JAill.  Co.  25  Colo.  77,  53  Pac.  334.  75  Jnd.  241,  39  Am.  Rep.  135;  Eidrich 

•McNah  V.  Robertson    [1897]    A.    C.  v.    Riohter,   37    Wis.   226;    Morrison  v. 

129,  66  L.  J.  P.  C.  M.  S.  27,  75  L.  T.  N.  Bucksport  d  B.  R.  Co.  67  Me.  353;  Aal^ 

S.  666,  61  J.  P.  468.  ley  v.  Wolcott,  11  Cush.  192. 

''Chamberlain  v.  Hemingway^  63  Conn.       When  Rurpliis  water  has  flowed  from 

1,  22  L.  R.  A.  45,  38  Am.  St.  Rep.  330, 27  an  area  of  land  in  a  channel  with  bank<^ 

Atl.  239.  and      clearly     defined     water     course^ 

^Luther  V.  Winnisimmet  Co.  9  Cush.  through   which,  during  certain  months 

174;    Jloyt  v.  Hudson,  27   Wis.   656,  9  when  there  are  heavy  rains,  water  flows 

Am.  Rep.  473;  Jones  v.  Wabash,  8t.  L.  regularly,  the  channel  must  be  said  to 

d  P.  R.  Co.  18  Mo.  App.  251 ;  Wagner  v.  possess  the  characteristics  of  a  wjiter 

Long  Island  R.  Co.  2  Hun,  633,  5  Thomp.  course:   and,    when    a    railroad    builds 

&  C.  163,  Appeal  dismissed  in  70  N*.  Y.  across  it,  some  provision  should  be  made 

614.  for  the  uninterrupted  flow  of  the  water. 

•  19  Pa.  Super.  Ct.  453.  Toicn  v.  Missouri  P.  R.  Co.  50  Neb.  708^ 

•Schhchter  v.  PhilUpy,  67   Ind.  204;  70  N.  W.  402. 
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person's  land  could  bo  identified  with  that  on  his  neighbor's  land-^ 
Judge  Maelennan,  of  Ontario,  said:  "A  water  course  must  always 
have  some  point  of  commencement,  and  it  may  not  be  quite  easy  in 
every  case  to  say  just  precisely  where  that  point  is.  If  a  stream  if 
traced  up  towards  its  source,  a  point  will  always  be  reached  where  it 
ceases  to  be  definable  by  a  bed  and  banks ;  but  imtil  that  point  is 
reached  it  must  be  a  water  course,  whether  its  origin  be  a  spring  or 
several  springs,  or  the  rain  or  snowfall  of  a  district  collected  naturally 
and  flowing  away  for  the  first  time  in  a  visible  course  or  channel.  All 
our  lakes,  rivers,  and  streams  have  their  source  in  the  clouds  of  the 
sky,  precipitated  in  the  form  of  rain  or  snow ;  and  the  sole  question  in 
every  case  is  whether  the  water  thus  precipitated  has  formed  for  it- 
self a  visible  course  or  channel,  and  is  of  sufficient  magnitude  or  vol- 
ume to  be  serviceable  to  the  persons  through  or  along  whose  lands  it 
flows.  It  is  immaterial  that  it  may  be  intermittent  in  its  flow,  or 
that  at  certain  seasons  of  the  year  there  may  be  little  or  even  no  flow 
of  water.  In  a  country  such  as  Ontario,  where  there  are  no  mountain 
streams  supplied  by  melting  snow,  and  where  there  are  long  periods 
with  but  little  rainfall,  streams  of  considerable  magnitude  become 
nearly  dry  in  summer;  and  yet,  no  one  would  hesitate  to  call  tliem 
water  courses.^  If  the  water  course  exists,  its  character  is  not 
changed  by  being  confined  to  an  artificial  channel.*  And  an  artificial 
water  course  may  acquire  the  character  of  a  natural  one  by  lapse  of 
time.'  As  will  readily  appear,  a  water  course  is  therefore  entirely 
distinct  from  a  mere  drain  way.®  But  the  courts  have  not  been  able 
to  keep  the  two  distinct^  and,  to  provide  drainage  where  it  was  neces- 
sary, some  of  them  have  felt  under  the  necessity  of  holding  that  there 
was  a  water  course,  apparently  holding  that  there  could  be  no  right 
of  drainage  unless  there  was  a  water  course  by  means  of  which  it  could 

*Bri800€  ▼.  Drought,  11  Ir.  C.  L.  Rep.  64  N.  K.  619;  Oale  v.  Syracuse,  35  Misc. 

250.  405,  71  N.  Y.  Supp.  986. 

A  water  course  existfl  where  "there  "* Reading  v.  Althousej  03  Pa.  400. 
was  a  quantity  of  water  regularly  pass-  *8tanchfield  v.  Netcton,  142  Masft.  110, 
ing,  considemble  except  in  drouths,  in  7  N.  R.  703;  8anpuinetti  v.  Pock,  136 
one,  and  only  one,  direction ;  not  squan-  Cal.  (OG,  89  Am.  St.  Rep.  169,  69  Pac. 
dering  and  wandering  over  the  surface  98;  Murphy  v.  Kelley,  68  Me.  521. 
as  surface  water  does,  but  in  a  defined  A  tempornry  injunction  restraining 
diannel,  over  a  bed  between  banks,  the  interruption  by  defendants  of  the 
through  a  channel  cut  by  the  waters  flow  of  water  through  an  artificial  con- 
long  ago."  "Seal  v.  Ohio  Ri^er  R.  Co.  tinuoas  cnnal  running  through  the  lands 
47  W.  Va.  316,  34  S.  E.  914.  of  both  parties  cannot  be  sustained  on 

^Arthur  V.   Grand  Trunk  R.    Co.    22  proof  that  the  body  of  water  which  the 

Ont.  App.  Rep.  89,   Affirming  Beer    v.  defeno^ints   threaten   to    interrupt    nnd 

Bh-oitd,  10  Ont.  Rep.  10.  divert  is  a  water  course.     Bohaefer    ▼. 

•Bchicarit  v.  ^t>,  29  Ind.  App.   329,  Berh,  7  Robt.  222. 
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be  effected-  As  has  been  seen/*  the  Minnesota  court  held  that  a  ra- 
vine through  which  large  quantities  of  surface  water  found  an  outlet 
was  a  water  course ;  and  in  Sheehan  v.  Flynn  *®  the  court  intimates 
that  it  would  extend  the  doctrine  of  the  McClvre  Case,  relating  to  the 
use  of  ravine  as  water  courses,  to  slight  depressions  in  the  surface  of  a 
prairie  country,  which  drain  large  extents  of  territory  of  enormous 
quantities  of  surface  water,  although  they  have  no  well-defined  chan- 
nel or  banks,  but  still  are  well-defined  water  courses  for  surface  water. 
400.  Becognition  and  termination.-— A  land  owner  may,  by  his  con- 
duct, estop  himself  from  disputing  the  existence  of  a  water  course. 
Thus,  if,  in  making  improvements  upon  land,  provision  is  made  for 
the  passage  of  a  water  course,  the  landowner  cannot^  upon  filling  the 
passage,  insist  that  no  water  course  exists.^  But  the  fact  that  the 
grantors  of  a  riparian  owner  on  a  stream,  the  water  naturaDy  flowing 
in  which  was  almost  shut  off  by  the  de|X)siting  of  debris  therein  by  au 
extraordinary  freshet,  purchased  the  right  of  way  through  the  chan- 
nel of  the  creek,  to  flow  to  their  lands,  in  connection  with  the  natural 
flow  of  the  stream,  water  brought  therein  by  artificial  means,  does  not 
show  that  the  stream  was  no  longer  a  natural  water  course.*  The 
unity  of  a  water  course  is  pi*eserved  throughout  its  entire  length.*  A 
Canadian  court  has  attempted  to  make  a  distinction  between  a  river 
and  creek  as  depending  upon  whether  it  is  a  simple  stream,  or  ia 
formed  by  the  uniting  of  several  streams.*  But  the  true  distinction 
would  seem  to  depend  upon  size  and  navigable  qualities,  rather  than 
upon  the  fact  of  its  having  tributaries  or  not  A  water  course  may 
lose  its  character  if  the  water  ceases  to  flow  in  it  for  the  prescriptive 
period.^  The  mere  fact  that  the  source  of  a  stream  has  been  ob- 
fitnicted  so  that  the  flow  of  water  down  the  chaimel  is  controlled  will 
not  deprive  it  of  its  character  as  a  natural  water  course.*  A  decree 
conct^rning  a  water  course,  describing  it  as  a  channel,  speaking  of  the 
natural  flow  of  water  therein  and  of  the  natural  channel,  and  enjoin- 

•Sw  ante,  §  466a.  utary   cannot   change   the  rule  of   law. 

»•  59  Minn,  436,  26  L.  R.  A.  632,  61  N.  Lehigh  Coal  d  N(w.  Co,  v.  Pocono  SpHnff 

VS'.  462.  Water  Ice  Co.  7  Northampton  CJo.  Rep. 

'Seal  V.  Ohio  Rivei'  R.  Co.  47  W.  Va.  360. 

.Tlrt.  .34  S.  E.  914.  ^McHardy  v.  EUice  Twp.  37  U.  C.  Q. 

'Paitjc  V.  Rooky  Ford  Canal  d  Irrig.  B.  680,  Reversed  on  grounds  of  statu- 

Co.  83  Cal.  84,  21   Pac.   1102,  23  Pac.  tor>'  construction  in   1  Ont.  App.  Rep. 

875.  628. 

'A  water  course    begins    where    the  ^Oatrom  v.  SHU,  28  Can.  S.  C.  486, 

water   conies   to  the   surface   and    con-  Aflirming  24  Ont.  App.  Rep.  626. 

tinucs  to  tiow  in  a  channel  until  it  uiin-  *Uiiion   Mill  rf  Min.  Co.  v.  Dangherg, 

gles  with  the  sea.     A  mere  difference  of  2  Sn>vy.  450,  Fed.  Gas.  No.  14,370. 
name   between   main    streajn   and   trib- 
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ing  the  obstruction  of  the  flow  of  the  water,  settled  conclusively  that  a 
natural  water  course  existed.'' 

II.    RlPARIAl!^  RIGHT. 

461.  What  are  rights  of  riparian  owner? — A  comprehensive  state- 
ment of  the  rights  of  a  riparian  owner  is  that  he  has  a  right  to  have 
the  stream  remain  in  place  and  flow  as  nature  directs,  and  to  make 
such  use  of  the  flowing  water  as  he  can  make  without  materially  in- 
terfering with  the  equal  rights  of  the  pwners  above  and  below  him  on 
the  stream.  This  prevents  the  upper  proprietor  from  diverting  the 
stream,  consuming  the  water  for  other  than  natural  uses,  polluting 
the  water,  or  interfering  with  the  regular  or  natural  flow  of  the  cur- 
rent to  such  an  extent  as  materially  to  injure  the  lower  owner;  and  it 
prevents  the  lower  owner  from  throwing  the  water  back  on  the  land  of 
the  upper  owner.  These  various  rights  have  been  fully  developed  by 
the  courts,  and  the  decisions  will  be  examined  in  subsequent  sections. 

462.  Biparian  rights  arc  property. —  The  right  to  have  a  natural  wa- 
ter course  continue  its  physical  existence  upon  one's  property  is  aa 
uiuch  property  as  is  the  right  to  have  the  hills  or  forests  remain  in 
place.  There  is  no  property  right  in  any  particular  particle  of  water 
or  in  all  of  them  put  together.  The  advantages  resulting  from  a. 
stream  of  water  depend  upon  the  fact  that  the  particles  uniting  in  one 
mass  maintain  a  perpetual  course  through  the  land,  and  these  particles 
are,  therefore,  regarded  as  part  of  the  common  mass  and  subject  to 
no  man's  ownership.*     The  extent  of  the  property  right  is  well  ex- 

^Benwn  ▼.  Connara,  63  Iowa,  670,  10  passes  through  their  property.    Clark  ▼. 

N.  W.  812.  Petinaylvania  R,  Co.  146  Pa.  438,  27  Am. 

^Falis    Mfg.     Co.     ▼.     Oconto     River  St.  Rep.  710,  22  Atl.  989. 

tmprov.  Co.  87  Wis.  134,  68  N.  W.  257;  In  Vcmon  Irrig.  Co.  v.  hoB  Angeles, 

Crawford  Co.  v.   Hathaway    (Xeb.)    60  106  Cal.  237,  39  Pac.  762,  it  is  said  that 

L.  R.  A.  889,  93  N.  W.  TSl;  Rhodes  v.  the   riparian   owner   is  entitled  to  the 

Whitehead  J  27  Tex.   310,  84  Am.  Dec.  continuous  flow  of  the  stream  as  part 

631 ;   Fleming  v.  Dams,  37    Tex.    173 ;  and  parcel  of  his  estate,  and  not  as  an 

Druley  ▼.  Adam^  102  111.  177 ;  Fulmer  v.  easement  or  incorporeal    right    issuing 

Williams,  122  Pa.  191,  1  L.  R.  A.  603,  out  of  the  land.     He  does  not  own  the 

9  Am.  St.  Rep.  88,  15  Atl.  726 ;  Smith  v.  corpus  of  the  water  but,  incident  to  his 

Rochester,  92  N.  Y.  463.  44  Am.  Rep.  riparian  right,  has  a  right  to  appropri- 

393;  Wyandaneh  Club  v.  Davis,  33  App.  ate  a  certain  portion  of  it.     It  is  only 

Div.  598,  53  N.  Y.  Supp.  993 ;  Re  Thomp-  by  some  species  of  appropriation  that 

son,  85  Hun,  438,  32  K.  Y.  Supp.  897 ;  one  can  ever  be  said  to  have  title  to  the 

Dilling  v.  Murray,  6  Ind.  324;  Willow  corpus  of  the  water.     The  right  of  the 

Rirvr  Club  v.  Wade.  100  Wis.  86,  42  L.  riparian  owner  is  to  the  continuous  flow 

R.  A.  305.  with  a  usufructuary'  right  to  the  water,. 

The  rental  value  of  a  riparian  estate  provided  he  returns  it  to    the    stream 

cannot  be  made  upon  the  boAis  of  a  sale  above  his  lower  boundary,  and  the  right 

or  diversion  of  the  water,  for  the  water  to  make  a  complete    appropriation    of 

doc«  not  belonfT  to  it.     Riparian  owners  some  of  it. 

are  entitled  merely  to  the  use  of  it  as  it  Thoiijrh    riparian    proprietors   on    the 
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pressed  in  Warder  v.  Springfield,^  where  it  is  said  that  no  riparian 
proprietor  owns  an  integral  part  of,  or  has  absolute  property  in,  the 
waters  of  a  stream,  but  each  has  only  the  use  of  their  flow  past  his 
lands  for  ordinary  domestic,  manufacturing,  and  other  lawful  pur- 
poses.    An  upper  proprietor  cannot^  therefore,  except  for  such  use, 
lawfully  abstract,  divert,  or  withdraw  any  portion  thereof  to  the  pre- 
judice or  injury  of  a  lower  proprietor.     The  rights  of  each  therein 
are,  however,  largely  measured  by  the  necessities  and  character  of  his 
use  thereof.     If  there  is  abundance  and  to  spare,  no  rights  are  in- 
vaded if  one,  without  destroying  the  stream,  takes  that  only  which 
others  do  not  require  or  need.     Such  flow  and  use  belong  to  the  land 
through  which  it  passes,  as  an  incident,  convenience,  or  easement 
which  inseparably  connects  itself  therewith  as  a  part  thereof,  and  fre- 
quently gives  or  adds  value  thereto;  and  is  a  private  property  right 
in  the  proprietor  thereof  within  the  protection  of  the  constitutional 
provision  that  private  property  shall  be  forever  held  inviolate,  subject 
to  the  public  welfare,  and  shall  not  be  taken  for  public  use  without 
compensation   being  first   made.     The   property,  therefore,  consists, 
not  in  the  water  itself,  but  in  the  added  value  which  the  stream  gives 
to  the  land  through  which  it  flows.     This  is  made  up  of  the  power 
which  may  be  obtained  from  the  flow  of  the  stream,  from  the  in- 
creased fertility  of  the  adjoining  fields  because  of  the  presence  of  the 
water,  and  of  the  value  of  the  water  for  the  uses  to  which  it  may  be 
put     The  right  to  the  continued  existence  of  these  conditions  is  prop- 
erty,® to  protect  which  the  owner  may  resort  to  any  or  all  the  instru- 
mentalities which  may  be  employed  for  the  protection  of  private  prop- 
erty rights.*     And  the  owner  cannot  be  deprived  of  it  without  corn- 
outlet  of  a  lake,  who  have  built  mills       '9  Ohio  Dec.  Reprint,  855. 
and  factories  thereon  in  the  belief  that       'McCoy  v.  Danley,  20  Pa.  86,  57  Am. 
a  dam  was  to    be  permanently    main-   Rep.  680 ;  Union  Mill  d  Min.  Oo.  v.  Per- 
tained therein,  have  an  interest  in  and   ri8,  2  Sawy.  176,  Fed.  Cas.  No.  14,371 : 
a  right  to  all  the  waters  tributary  to   Schaefer  v.  Marihaler,  34  Minn.  487,  57 
the  lake  stored  therein  and  so  discharged   Am.  Rep.  73,  26  N.  W.  726. 
as  to  give  them  a  uniform  supply  of       *Cr€uwford  Co.  v.  Hathaway  (Neb.)  60 
water  during  the  year,  yet  they  have   L.  R.  A.  889,  93  N.  W.  781;  MoOord  ▼. 
no  title  to  the  water  nor  any  right  to   High,  24  Iowa,  336. 
divert  or  sell  it.     Syracuse  v.  Stacey,       As  stated  by  Mr.  Phear,  flowing  water 
169  N.  Y.  231,  62  N.  E.  354.  when  it  eidsts  in  the  shape  of  a  defined 

In  proceedings  to  condemn  land  cov-  stream  assumes  a  character  beyond  that 
ered  by  water,  where  there  is  no  question  of  a  mere  incident  to  the  land  upon 
respecting  the  title  to  the  water  itself  which  it  lies,  and  becomes  as  a  whole, 
other  than  that  which  comes  from  the  from  its  commencement  to  its  outfall, 
ownership  of  the  land  beneath,  there  is  a  distinct  subject  of  property  in  itself; 
no  recoverable  claim  other  than  the  the  stream,  viewed  in  this  light,  apart 
value  of  the  land  taken  and  the  result-  from  the  water  which  constitutes  it,  is 
ing  damages  to  the  other  land  of  the  simultaneously  a  feature  of  every  per- 
owner.  Siedler  v.  Seely,  8  Colo.  App.  sons  land  through  which  it  passes;  as 
499,  46  Pac.  848.  such,  each  landovt-ner  has  full  right  to 
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pensation  and  duo  process  of  law.^  The  Ir^islaturo  may  not,  under 
the  guise  of  protecting  the  public  interest,  arbitrarily  interfere  with 
private  rights  therein.*  And  the  advantage  of  a  flowing  stream  may 
be  considered  in  fixing  compensation  for  the  abutting  property  when 
taken  under  the  power  of  eminent  domain.^  Judge  Dykman  stated, 
a  few  years  ago,  that  water  power  in  this  country  has  ceased  to  be  val- 
uable. The  centers  of  trade  have  changed  and  steam  power  has  super- 
seded water  power.  Steam  power  can  be  planted  at  any  place  where 
it  is  required  by  business,  while  water  power  can  only  be  utilized 
where  it  is  found,  and  business  must  seek  it  there.®  But  such  a  con- 
tention can  form  no  basis  for  a  right  arbitrarily  to  destroy  the  power, 
l)ecau8e  not  only  is  the  water  power  still  valuable  and  utilized  in  many 
places^  but  the  facility  with  which  it  may  be  transformed  into  elec- 
tricity and  utilized  long  distances  would,  from  the  point  of  its  gen- 
(^ration,  make  the  future  possibilities  of  value  in  water  power  perhaps 
greater  than  anything  which  it  has  been  in  the  past.  The  right  to  the 
How  of  the  stream  is  a  property  right,  and  the  owner  of  it  has  the  right 
to  say  whether  he  wishes  to  maintain  its  value  as  such ;  and  in  case 
withers  attempt  to  deprive  him  of  it  they  should  pay  for  the  injury 
which  would  thereby  be  caused  to  him.  While  the  water  right  is  in- 
corporeal, it  is  not  personal  property,  but  is  a  parcel  of  the  estate 
it<»elf,  and  therefore  partakes  of  the  nature  of  real  estate,*^  and  is  not 
an  easement ;  and  is  so  far  a  part  of  the  estate  to  which  it  is  attached 
that  it  is  an  incident  of,  and  will  pass  with,  it*®  The  right  is,  there- 
fore, incapable  of  fixed  appropriation  or  conversion.**     But  while 

enjoy  it,  but  he  must  always  remember  demned  under  the  right  of  eminent  do- 
that  it  exists  for  bis  neighbors  as  well  main,  is  valuable  for  dairy  purposes  be- 
as  himself,  and  that  when  he  does  an^-  cause  of  the  flowing  of  a  stream  through 
thing  to  imperil  its  continuity,  he  is,  m  it,  cannot  be  excluded  from  the  jury  be- 
fact,  directly  affecting  the  actual  prop-  cause  a  witness  has  stated  that  the 
erty  of  others,  and  not  merely  dealing  stream  was  valuable  as  a  natural  outlet 
with  certain  portions  of  water  which  for  offal,  although  a  statute  prohibits 
belong  to  him  at  the  moment,  and  will  the  casting  of  ofTal  into  streams.  8L 
become  the  property  of  his  neighbor  only  Loui9  Terminal  R.  Co,  v,  Heiger,  13» 
in  the  event  of  being  allowed  to  pass  on  Mo.  315,  40  S.  W.  047. 
to  him.    Phear,  Water  Righte,  22.  •Re  ThompBon,  85  Hun,  438,  32  N.  Y. 

*Kaukauna  Water  Potcer  Co.  v.  Oreen  Supp.  897. 

Bay  d  M.  Canal  Co,  142  U.  S.  254,  35  "Hmtph    ▼.     Doylratoicn,    4     Brewst. 

Ti.  ed.  1004,  12  Sup.  Ct.  Rep.  173;  Silver  (Pa.)  333;  Hill  v.  Newman,  5  Cal.  446. 

Spring  Bleaching  d  Dyeing  Co,  v.  Wans-  '*8hnmlefft:r  v.  Council  drove  Feerleea 

kuck  Co,  13  R.  I.  Oil;  Deming  ▼.  Cleve-  mil  Co,  18  Knn.  24;  Archer  v.  Archer, 

land,  22  Ohio  C.  C.  1;  Hough  ▼.  Doylee-  84  Hun,  297,  32  N.  Y.  Supp.  410:  Van- 

fovm,  4  Brewst.  (Pa.)  333;  Shenandoah  Hokle  v.  Haines,  7  Nev.   249;   Pine  v. 

Co.'s  Appeal,  2  W.  N.  C.  46;  Barclay  R,  New  York,  103  Ved.  337:  L^nion  Mill  d 

d  Coal  Co.  v.  Ingham,  36  Pa.  194;  Con-  ifin.  Co,  v.  Dangberg,  81  Fcq.  73;  Sten- 

cord  Mfg.  Co.  v.  Robertson,  66  N.  H.  1,  ger  v.  Tharp  (S.  D.)  94  N.  W.  402. 

18  I-.  R.  A.  679.  25  Atl.  718.  ''Smith  v.  Rochester,  02  N.   V.  463, 

•Deming  ▼.  Cleveland,  22  Ohio  C.  C.  1.  44  Am.  Rep.  393. 

•Tliat  prooerfv.  soupht    to  be    con- 
VoL.  n. — ^Waters,  99. 
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the  governuient  retains  the  o'wnership  of  land  through  which  the 
stream  flows,  it  may  aholish  the  riparian  rights  in  the  stream.^^  The 
right  to  the  continued  flow  is,  howcN-er,  not  of  such  a  character  that  it 
will  become  merged  in  case  both  upi)er  and  lower  estates  vest  in  one 
owner.'^  When  the  water  has  been  separated  from  the  stream  and 
stored  where  it  can  be  controlled  by  the  owner,  it  becomes  pei-sonal 
property.^* 

463.  Upon  what  does  right  depend? — The  right  of  the  riparian 
owner  is  a  natural  right  and  depends  upon  the  fact  that  tlie  stream  is 
furnished  him  by  nature.^  The  law  governing  it  is  founded  upon 
the  individual  rights  of  landed  proprietors  upon  the  stream.*  When 
the  question  first  came  before  the  courts  thei'e  was  an  inclination  U* 
hold  that  the  right  of  the  riparian  oAvner  depended  upon  the  use  which 
he  had  made  of  the  water.  In  Williams  v.  Morland^  the  action  was- 
for  injuring  plaintiff's  banks  by  the  manner  in  which  the  water  was 
(paused  to  flow  past  them,  but  the  jury  found  that  the  banks  were  not 
injured  and  the  court  held  that  tlierefore  the  action  was  not  sustained. 
But  Bay  ley,  J.,  said:  "Flowing  water  is  originally  publici  juris. 
So  soon  as  it  is  appropriated  by  an  individual,  his  right  is  coextensivi^ 
with  the  beneficial  use  to  which  he  appropriates  it  Subject  to  that 
right  all  the  rest  of  the  water  remains  publici  juris.  The  party  who 
obtains  a  right  to  the  exclusive  enjoyment  of  the  water  does  so  in 
derogation  of  the  primitive  right  of  the  public.  Now,  if  this  be  the 
true  character  of  the  right  to  water,  a  party  complaining  of  the  breach 
of  such  a  right  ought  t4)  sliow  that  he  is  prevented  from  having  water 
which  he  has  acquired  a  right  to  use  for  some  beneficial  purpose."^ 

^ratoford  Co,   v.   Hathatm^    (Neb.)  ter,  Electric  Light  d  P.  Co,  24  Wash. 

60  L.  R.  A.  889,  93  N.  W.  781.  104.  6.3  Pac.  1095:  FeopU:  ex  reL  Bcyne- 

"Unity  of  possession  will  not  extin-  man  v.  Blahe,  19  Cal.  679;  Parks  Canal 

guish  a  water  course  so  that  in  case  of  <C  Afin,  Co,  v.  Hoyt,  57  Cal.  44. 

Hubseciuent  separation  it  may  be  stopped  'Htokoe  v.  Singers,  8  El.  &  Bl.  31,  26 

by  the  upper  owner.    Bhury  v.  Piggott,  L.  J.  Q.  B.  N.  S.  257,  3  Jur.  N.  S.  1256, 

3  BuUt.  339,  Popham,  169,  Noy,  84,  W.  5  Week.  Rep.  756. 

Jones,  145,  Palm.  444,  Latch.  153,  Bui-  'Irtoin  v.  Phillips,  6  Cal.  140,  63  Am. 

ler,  N.  P.  74.  Dec.  113. 

Easements  of  necessity,  so  called,  such  ■  2  Bam.  &  C.  913,  4  Dowl.  &  R.  583, 

.as  water-power  mill  privileges,  are  ex-  2  L.  J.  K.  3.  191,  26  Revised  Rep.  579. 

tinguished  when  the  title  to  both  dom-  *In  Canham  v.  Fisk,  2  Cromp.  &  J. 

inant  and  servient  estates  unite  in  one  126,  2  Tyrw.  165,  it  was  held  that  if 

owner,  and  are  not  revived  as  they  were  land  with  water  running  through  it  is 

before  their  merger,  but  are  recreated  granted,  the  ^antee  acquires  a  right  to 

on  separate  conveyances  by  him,  either  the  water  which  the  grantor  holding  the 

by  the  express  terms  in  the  latter  grants  upper  tenement  cannot    cut    oflf.     But 

or  by   implication,   so   far  as    may  be  Bayley,  B.,  said,   if  a  man  find  water 

requisite  for  the  beneficial  enjoyment  of  running  through  his  land,  he  may  ap- 

the  premises   granted.     Miller  v.   Lap-  propriate  it  and  thus  acquire  a  title  to. 

ham,  44  Vt.  416.  the  water. 

^^Dnnsmuir  v.  Port  Angeles  Gas,  Wo- 


Digitized  by  VjOOQ IC 


I  4<iai  KJUUTh   IX   WATKR  COUllSE.  16«» 

Ikit  the  view  that  the  right  depends  upon  use  did  not  prevail,  for  it 
is  fully  established  that  the  right  is  the  same  whether  it  is  us<hI  or  not, 
ami  that  no  right  is  gained  by  making  iiso  of  tlie  wat(»r,  or  lost  by  fail- 
ure to  do  so.'  The  rule  is  well  stated  in  Sampson  v.  HoddinoUy' 
where  it  is  said  all  persons  on  the  margin  of  a  flowing  stream  have  by 
nature  certain  rights  to  use  the  water  of  the  stream  whether  they  exer- 
c.i9v  these  rights  or  not,  and  they  may  begin  to  »?xerci8e  them  whenever 
they  will.  By  usage  tliey  may  acquire  the  right  to  use  the  water  in  a 
mauner  not  justified  by  their  natural  rights;  but  such  aexiuired  right 
has  no  operation  against  the  natural  rights  of  the  land  owner  higher 
up  the  stream  unless  the  usage  by  which  it  was  uequired  affected  the 
use  which  he  himself  made  of  the  stream,  or  his  power  to  use  it,  so  as 
to  raise  the  presumption  of  a  grant  and  to  render  the  tenement  above 
a  servient  tenement'  The  right  does  not  depend  upon  appropria- 
tion or  presumed  grant  from  long  acquiescence  on  the  part  of  riparian. 
owners  above  or  below,  but  exists  juri  naturi  as  part  of  the  land.*' 
And  it  attaches  to  streams  flowing  through  the  public  domain  as  soon 
a^  entry  is  made  upon  them  for  the  pur|iose  of  acquiring  title  from  the 
g<ovemment*^  The  doctrine  of  prior  use  has,  however,  found  some 
foothold  in  Massachusetts  J"  The  right  depends,  not  upon  ownersliip 
of  the  soil  under  which  the  water  flows,  but  upon  lateral  contact  with 
the  water."     And  the  right  is  not  destroyed  by  the  acquisition  of  an 

^  See  post,  I  534.  involves  two  other  propositions,  ( 1 )  that 

•  1  C.  B.  N.  S.  611,  26  L,  J.  C.  P.  N.  each  proprietor  must  have  a  right  to  ap- 

S.  148,  3  Jur.  N.  S.  243,  5  Week.  Rep.  ply  the  stream  to  those  useful  purpoAe^ 

ilO.  for  wliich   it  was  by  nature  inU«nde<l; 

^8aiund€r9  ▼.  Netcman,  1  Barn.  &  Aid.  (2)  that  no  proprietor  can  have  a  right 

24*8.  19  Revised  Rep.  312:  Phrar,  Water  to  apply  it  ho  as  to  produce  injury  to 

Rights,  30.  any  other.     Every  mode  of  enjoyment, 

In   C<MB  V.   Mat  thews  J    1    Vent.    239,  indeed,  will  be  attended  with  some  dim- 

which  was  a  ease  of  ancient  lights,  Lord  inution    of    the    quantity   of   water,    or 

Hale  said  if  a  man  has  a  water  course  some  variation   of  the  current,  but  no 

running  through  his  ground,  and  erects  mode   of   enjoyment,   no  diminution    of 

a  miU  upon  it,  he  mar  bring  his  action  the  quantity  of  water,  no  retardation  or 

for  diverting  the  stream   and    not  say  acceleration  of  the  current  is  regarded 

ancient  mill,  and  unlets  the  up^ter  pro-  as  an  infringement  of  the  common  right 

prietor  has  a  prescriptive  right  to  turn  unless  attended  In-  some  material  injury 

the  water  he  cannot  justify  though  the  to  some  other  proprietor. 

mill  is  newlv  erected.  *Vnion  Mill  d  Min.  Co.  v.  Dangberg^ 

In  Graham  v.  Jturr,  4  Grant  Ch.   (U.  81  Fed.  73. 

C.)    1,  a  bill  to  restrain   a  lower  pro  'Sturr  v.  Beok,  133  U.  S.  541,  33  L.  ed. 

prietor,  who  was  owner  of  a  mill  erected  761,    10   Sup.  Ct.  Rep.   350,  Overruling 

above  the  plaintifTs,  from  damming  back  Coriiu/ton  v.  Becker,  5  Nev.  281. 

the  water,  the  chancellor  said :  It  is  now  But  a  mere  possessor  of  public  land 

well  settled  that  every  riparian  owner  is  has  no   riparian   rights   in   the  streams 

i>ntttled  to  a  natural  flow  of  the  waters  running  through   it,     Jjakr  v.  Tolles,  8 

without    diminution    or    obstruction, —  Nev.  28.5. 

that     mere     appropriation     confers    no  ^^Fnlier  v.  Chicopee  Mfg.  Co.  16  Gray, 

right.     The   proposition   that  every   ri-  43. 

parian  owner    U   entitled   to  have    the  "Axline  v.  Shav,  35  Fla.  305,  28  L« 

Mtream  flow   in   its  accuntomed  manner  R.  A.  301,  17  So.  411. 
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easement  for  a  highway,  railroad,  or  canal  along  the  shore.**  The 
right  attaches  to  the  fee,  and  not  to  the  ownership  of  the  easement 
The  right  is  similar  to  that  of  having  a  highway  remain  adjacent  to 
property  on  which  it  abuts.^^  The  right  attaches  only  to  natural 
streams  and  cannot  be  claimed  w^ith  respect  to  artificial  ones.**  But 
the  rights  of  riparian  owners  are  not  affected  by  confining  the  flow  in 
an  artificial  channel.*'  The  right  attaches  only  to  the  riparian  land 
and  cannot  be  claimed  for  nonriparian  land.*®  This  must,  of  neces- 
sity,  be  the  rule,  because  it  is  necessary  to  have  some  limitation  upon 
the  right  to  use  the  water  from  a  stream,  so  as  to  leave  enough  for  the 
use  of  riparian  owners  further  down,  or  it  might  be  entirely  consumed 
near  the  origin  of  the  stream.  The  right  to  use  the  water  is  primarily 
based  upon  the  ownership  of  land  adjoining  the  stream,  and  persons 
whose  land  is  not  in  contact  with  the  stream  are  in  no  sense  riparian 
owners,  and  are  not  entitled  to  any  rights  in  the  use  of  the  water  as 
private  individuals.  The  only  things  that  they  can  claim  are  the 
right  of  navigation  and  to  share  in  the  public  right  of  fishery,  gather- 
ing ice,  or  such  other  rights  as  the  public  are  entitled  to.  That  being 
the  rule,  the  only  method  of  determining  who  are,  and  who  are  not, 
riparian  owners  is  by  following  the  rule  established  by  nature,  and 


The  ownership  of  land  to  the  high- 
water  mark  of  a  river  gives  the  right 
to  object  to  any  unauthorized  interfer- 
ence with  the  flow  of  the  river  in  its 
natural  state.  Attrill  ▼.  Piatt,  10  Can. 
S.  C.  425. 

If  an  island  creates  two  natural  chan- 
nels in  a  river,  the  owners  of  the  island 
are  ripnrian  owners  as  well  as  the  own- 
ers of  the  fncing  mainland.  Warren  v. 
Westbrook  Mfg.  Co,  86  Me.  32,  26  L.  R. 
A.  284,  29  Atl.  927. 

''rilinoia  C.  R.  Co.  v.  /WtnoM,  146  U. 
S.  387,  36  L.  ed.  1018,  13  Sup.  Ct.  Rep. 
110:  Saunders  v.  New  York  C.  <C-  //.  R. 
R.  Co.  144  N.  Y.  76.  26  L.  R.  A.  378,  43 
Am.  St.  Rep.  720,  38  N.  E.  992,  Affirm- 
ing 71  Hun,  153,  23  N.  Y.  Supp.  927. 

A  canal  company  which  acquires  hy 
condemnation  a  ri^ht  of  way  for  ii^ 
canal  nlong  the  high-water  mark  of  a 
navigable  stream  does  not  deprive  the 
former  owner  of  his  riparian  rights, 
ycir  Jersey  Zinc  <§  /.  Co.  v.  Aforris 
Canal  d  Hkg.  Co.  44  N.  J.  Eq.  398,  1  L. 
R.  A.  133,  15  Atl.  227. 

But  where  a  railway  company  pro- 
cures to  be  condemned  for  its  use  land 
ahnttinsT  on  a  water  course  in  such  a 
way  that  it  becomes  the  shore  owner, 


it  acquires  riparian  rights  belonging  to 
such  land,  although  the  petition  for  con- 
demnation makes  no  express  mention  of 
such  rights,  ffanford  v.  8t.  Paul  d  D. 
R.  Co.  43  Minn.  104   42  N.  W.  596. 

^Cratcford  Co.  v.  Hathaway  (Neb.) 
60  Ti.  R.  A.  889,  93  N.  W.  781. 

^*8ampson  v.  Hoddinott,  1  C.  B.  N.  S. 
590,  26  lu  J.  C.  P.  N.  S.  148,  3  Jur.  N. 
S.  243,  5  Week.  Rep.  885. 

The  mere  permissive  use  of  the  waste 
water  from  a  lake  or  lagoon  on  upper 
premises  by  a  lower  owner,  coming 
through  a  drainage  ditch  cut  on  such 
upper  premises  by  the  owners  thereof 
and  not  flowing  to  or  over  the  lower 
lands  in  a  natural  channel,  gives  him 
no  riparian  rights  therein.  Oreen  ▼. 
Carotta,  72  Cal.  267,  13  Pac  685. 

^*Case  V.  Hoffman,  100  Wis.  314,  44  L. 
R.  A.  728,  72  N.  W.  390,  74  N.  W.  220, 
76  N.  W.  945;  Finley  v.  Herahey,  41 
Iowa,  389. 

^Stockport  Waterworks  Co.  ▼.  Potter, 
3  Hurlst.  &  C.  300,  10  Jur.  N.  S.  1005. 
10  L,  T.  N.  S.  748 ;  Lux  ▼.  Haggin,  CO 
Oal.  265,  10  Pac.  074 ;  Ormerod  v.  Tod- 
mordcn  JiAnt  Stock  Mill  Co.  L.  R.  11  Q. 
B.  Div.  155,  52  L,  J.  Q.  B.  N.  S.  445,  31 
Week.  Rep.  759,  47  J.  P.  532. 
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holding  tliat  that  only  is  riparian  land  entitled  to  the  benefits  of  the 
stream  whicli  is  actually  in  contact  with  it 

463a.  What  is  riparian  land?— It  being  established  that  the  right  to 
use  the  water  from  the  stream  is  dependent  solely  upon  the  ownership 
of  land  which  is  in  contact  with  the  stream,  it  becomes  necessary  to 
determine  what,  in  fact,  is  riparian  land  This  question  is  not  en- 
tirely free  from  difficulty.  There  are  several  things  upon  which  the 
answer  to  the  question  might  be  made  to  turn.  The  first  aixl  most 
important  is  the  natural  configuration  of  the  country  through  which 
the  stream  flows,  so  that  all  land  within  the  watershed  which  lies  in 
such  a  manner  that  the  drainage  from  it  finds  its  way  into  the  stream 
might  be  regarded  as  riparian  land.  But  a  rule  which  would  recog- 
nize such  a  vast  extent  of  territory  as  riparian  land  would  be  almost 
as  destructive  of  the  right  of  the  riparian  o^vner  as  a  rule  which  would 
l>ermit  anyone  who  could  gain  access  to  the  water  to  make  use  of  it 
Such  a  rule  not  only  would  permit  the  consumption  of  the  water  near 
its  source  of  supply,  but  it  would  result  in  conflicts  between  land  own- 
ers as  to  rights  of  way  and  the  construction  of  the  necessary  apparatus 
to  make  the  water  available.  Another  criterion  for  determining  what 
is  riparian  land  might  be  the  land  which  is  in  possession  of  one  person 
whose  holdings  actually  extend  so  as  to  come  in  contact  with  the 
water.  This  test,  in  some  cases,  might  be  too  broad,  because  part  of 
the  land  might  lie  out  of  the  natural  watershed  of  the  stream,  and 
therefore  be  outside  of  the  boundaries  established  by  nature  for  ri- 
parian ownership.  The  criterion  which  most  nearly  meets  the  neces- 
sities of  the  case  is  the  rule  that  all  land  must  be  regarded  as  riparian 
when  it  is  within  the  natural  watershed  of  the  stream,  the  title  to 
which  is  in  one  owner,  and  the  boundaries  of  which  have  been  estab- 
lished in  accordance  with  the  requirements  of  the  conditions  which 
will  best  serve  the  interests  of  individual  land  owners.  Under  ordi- 
nary circumstances  the  individual  acquires  title  to  such  an  amount 
of  land  only  as  he  can  reasonably  care  for  and  cultivate  by  his  own 
efforts,  with  such  paid  assistants  as  his  business  ability  makes  it  profit- 
able for  him  to  employ.  In  the  original  subdivision  of  a  new  country, 
and  in  the  subsequent  transfer  of  property  from  man  to  man,  these 
considerations  determine  the  size  of  individual  holdings.  And,  for 
the  purpose  of  establishing  a  general  rule,  the  customs  and  habits  of 
the  individuals  are  those  which  must  be  relied  upon.  This  rule  gives 
the  riparian  owner  the  right  to  use  the  water  upon  all  of  that  tract 
of  land  which  custom  has  shown  is  best  adapted  in  size  to  individual 
needs,  as  shown  by  the  experience  of  the  dwellers  in  the  locality. 
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Land  intended  for  mill  purposes  will  be  cut  into  different-sized  lota 
from  that  intended  for  agricultural  purposes,  and  the  subdivisions  for 
the  accommodations  of  each  will  be  different  from  those  intended  for 
town  lots.  The  subdivision  suggested  by  the  needs  of  the  individual 
is,  therefore,  what  must  be  regarded  as  the  bounds  of  the  riparian 
property.  This  will  exclude  land  which  is  purchased  by  corporations 
or  individuals  of  large  means  and  great  business  ability,  which  is 
added  to  the  original  subdivision  lying  upon  the  border  of  the  stream, 
and  which,  in  some  cases,  stretches  away  miles  from  the  river  banks. 
In  one  case  it  was  held  that  those  only  are  riparian  lands  that  come  in 
contact  with,  or  are  washed  by  the  waters  of  the  stream,*  That  rule 
is  certainly  too  narrow,  because  it  would  prevent  the  use  of  the  water 
anywhere  except  upon  the  immediate  shore.  Conversely,  it  has  been 
held  that  the  riparian  right  depends  upon  the  physical  condition  of 
the  country,  all  being  riparian  which  is  within  the  watershed  of  the 
stream.*  The  watershed  should  certainly  form  a  limit  beyond  which 
the  riparian  rights  cannot  be  claimed ;  but  there  is  a  question  whether 
or  not  that  limit  is  not  too  wide.  Much  may  depend  upon  the  char- 
acter of  the  stream.  A  river  of  large  volume  might  appropriately 
supply  all  the  needs  of  the  population  living  within  its  watershed, 
while  a  small  stream  could  be  used  only  by  those  living  on  its  immedi- 
ate banks.  The  most  satisfactory  rule  is  that  the  parcels  of  land 
should  be  regarded  as  riparian  so  far  as  their  location  with  reference 
to  the  stream  has  indicated  where  their  boundary  should  be  fixed,  so 
that  all  that  parcel  which  is  regarded  as  one  tract  should  be  regarded 
as  riparian,  leaving  the  question  of  the  extent  of  the  use  which  may  be 
made  of  tlie  water  to  the  rules  regulating  the  relative  rights  of  owners 
on  the  stream.  Under  this  rule  the  boundary  of  riparian  land  is  re- 
stricted to  land  the  title  to  which  is  acquired  by  one  transaction,' 
And  mere  contact  of  a  nonriparian  tract  of  land  with  another  tract 
which  is  riparian  cannot  extend  to  the  former  riparian  rights  appurte- 

^Buohanan    v.    IngersoU    Waterworks  it  is  said  that  the  rights    of    riparian 

Oo.  30  Ont.  Rep.  456.  owners  are  not  dependent  upon  the  ex- 

•  Under   a  claim    alone    of    riparian  tent  of  watershed  owned  by  them, 

rififht,  the  owner  of  land  cannot,  to  the  *Ltix  v.  Ha^giny  69  Cal,  424,  10  Pac. 

injury   of  another   riparian   proprietor,  674;  Boehmvr  v.  Big  Rock  Irrig.  Dist. 

lake  water  beyond  tlie  natural   water-  117  Cal.  li),  48  Pac.  908. 

i*hed  of  the  stream  for  any  purpose,  as  Tlie  riparian  owner  has  no  rights  as 

riparian  rights  cannot    extend    beyond  such  which  can  extend  to  nonriparian 

the  waterahed  of  the  stream,  and  lands  lands,  and  where  the  custom  of  the  gov- 

$«o  situated  are  not  regarded  as  riparian,  ernment  is  to  grant  its  lands  with  ref- 

liathgate  v.  Irvine ,  126  Cal.  135,  58  Pac.  erence  to  40-acre  units,  such  unit  is  the 

442.  extent  of  the  riparian  right.     Cratoford 

But  in  Bianden  v.  Ifcw  Rochelle  Wa-  Co.  v.   Hathmoay    (Nd).)    60  L.  R.  A. 

ter  Co.  91  Hun,  272,  36  N.  Y.  Supp.  92,  889,  93  N.  W.  781. 
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Bant  to  the  latter,  although  both  tracts  are  owned  by  the  same  person, 
where  each  tract  is  granted  by  a  separate  patent  based  upon  a  separate 
entry,  so  that  they  constitute  distinct  tracts  of  land.*  The  rules  gov- 
erning the  rights  must  be  uniform  throughout  one  state.  DiflFerent 
rules  with  regard  to  water  rights  cannot  1x3  made  applicable  in  differ- 
ent portions  of  the  state  on  the  ground  of  difference  of  conditions, 
where  the  question  as  to  which  nile  is  applicable  in  a  particular  case 
must  depend  on  the  verdict  of  the  jury.' 

464.  Bight  to  flow  of  stream. —  Taking  up,  now,  the  various  rights 
which  the  riparian  owner  has  in  the  sti*eam,  the  first  and  most  im- 
portant is  the  right  tjo  the  continued  flow  of  the  water  in  its  natural 
condition.  This  right  is  fundamental,  and  one  of  which  the  riparian 
owner  cannot  be  deprived.  Jiut  the  right  is  not  absolute  to  have  the 
water  flow  without  any  interferen(fe  on  the  part  of  the  owners  above 
hinu  The  stream  is  the  common  property  of  all  who  own  land  upon 
ita  banks,  and  each  has  a  right  to  make  such  use  of  it  as  he  can  make 
without  materially  diminishing  the  equal  rights  of  the  others.  There- 
fore, the  riparian  owner  can  insist  only  on  having  the  remainder  of 
the  water  flow  to  and  through  his  land  after  the  o\\Tiers  above  him 
liave  made  such  reasonable  use  of  it  as  they  are  entitled  to  make.^ 

*Boehm€r  v.   Big  Rock    Creek    Irrig.  Olney  v.  Fetiner,  2  R.  I.  211,  57  Am.  Dec. 

nut,  117  Cal.  19,  48  Pac.  008.  711;  Smith  v.  Roeftestcr,  92  N.  Y.  463, 

In  Oregon  it  wan  held  that  a  parcel  44  Am.  Rep.  393;  Liles  v.  Oatcthom,  78 

of  land,  lying  back  of  another  whicn  bor-  Miss.  559,  29  So.  834;  Society  for  Eatah- 

den  on  a  stream,  when  both  have  been  lishing   (,'seful  Mfrs.  v.  Lotc,  17  N.  J. 

acquired  by  one  owner  though  by  dif-  Eq.  19 ;  Ten  Eyck  v.  Delaware  d  R,  Canal 

ferent    conveyances     and     at     different  Co.  18  N.  J.  L.  200,  37  Am.  Dec  233; 

timea,  becomes  riparian  and  may  be  irri-  Plat  is  mouth  Water  Co.  ▼.    Smithy    58 

;rated  by  the  owner.    Jones  v.  Conn,  39  Neb.     579,     78    N.    W.    276:     Hotcard 

Or.  30,  54  L.  R.  A.  630.  87  Am.  St.  Rep.  v.     JngeraoU,     13     How.     426,     14     L. 

6.14.  64   Pac.  855,  65  Pac,   1068.     That  ed.     208:     Elliot      v.      Fitchhurg      R. 

rule  can  hardly  be  adopted  as  one  of  Co.    10    Cush.    191.    57    Am.    Dec.  85'; 

general   application.      It  might   operate  Meng.    v.    Coffey  (Neb.)    60    L.    R.    A. 

fTquitably  in   R<mie  eaKcs,  but   it   would  010,  93  N.  W.  713:   Morrill  v.  St.  An- 

open  the  door  for  a  wider  extension  of  thony  Falls  Water  Potcer  Co.  26  Minn. 

riparian    rights  than    is  generally   per-  222,   37   Am.   Rep.   399,  2   N.  W.   842; 

missible.    In  the  arid  region  of  the  west,  Ohio  tf-  M.  R.  Co.  v.  Thillman,  143  III. 

however,  where  it  is  desirable  to  make  127,  36  Am.  St.  Rep.  369.  32  N.  E.  .'529 ; 

as  wide  use  of  the  water  for  irrigation  Vlbrieht  v.  En f aula  Water  Co.  86  Ala. 

purposes  as   possible  and   the  water  is  587,  4  L.  R.  A.  572,  11  Am.  St.  Rep.  72, 

useful  for  very  little  else  it  may  be  that  6   So.    78 ;     Clark    v.   Rockland   Water 

the  local  conditions  require  an  extension  Potcer  Co.  52  Me.  68 :  Mitchell  v.  Parks, 

of  the  doctrine  to  that  extent.  26  Ind.  .354. 

*Meng  v.  Coffey   (Neb.)    60  I*  R.  A.        Riparian  owners  bolow    a   dam    con- 

010,  93  N.  W.  713.  strueted  in  aid  of  navigation  past  rapids 

^Sturr  V.  Beck,  133  U.  S.  541,  33  L.  ed.  are  entitled  to  have  the  water  which  is 

761,  10  Sup.  Ct.  Rep.  350:  Clark  v.  Cam-  not  required  for  navigation  returned  to 

bridge  d  A.  Irrig.  d  Improv,  Co.  45  Neb.  its  accustomed  channel  in  such  manner 

798,*  64  N.  W.  2.39 :  Pillshury  v.  Moore,  and   place  that  it  will   flow  past  their 

44  Me.  154.  69  Am.  Dec.  91 ;  Dickson  v.  lands   as   it   was    accustomed    to    flow. 

Carnegie,    1    Ont.   Rep.    110:    Heath     v.  Green  Bay  d-  M.  Canal  Co.  v.  Kaukanna 

Williavis,  25  Me.  209,  43  Am.  Dec.  265 :  Water  Power  Co.  90  Wis.  370,  sub  nam 
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The  right  to  the  flow  of  the  water  does  not  depend  upon  the  length 
of  the  stream,  but  attaches  to  water  issuing  from  a  spring  within  a 
short  distance  of  the  boundary,  as  well  as  to  a  mighty  river,  if 
t>here  is  a  distinct  water  course  formed  by  the  water.^  It  is  imma- 
terial whether  the  owner  is  making  any  use  of  the  water  or  not.*  The 
right  of  the  riparian  owner  to  the  continued  flow  of  the  stream  is  lim- 
ited by  the  right  of  the  upper  owner  to  make  such  reasonable  use  of 
the  water  as  the  character  of  the  stream  and  common  right  in  its  water 
warrants.*  It  has  been  said  that  no  proprietor  can  either  diminish 
the  quantity  of  water  which  will  otherwise  descend  to  the  proprietor 
belovv,  or  throw  the  water  back  upon  the  proprietor  above. '^  But  that 
rule  is  too  broad,  for  it  would  give  the  lower  proprietor  superior  ad- 
vantages over  the  upper,  and  in  many  cases  give  him,  in  effect,  a  mo- 
nopoly of  the  stream.®  The  true  rule  is  that  no  owner  can  claim  a 
right  in  the  stream  which  will  be  an  unreasonable  use  of  his  interest 
in  the  common  right "^  The  right  of  the  riparian  owner  attaches 
only  to  the  natural  flow  of  the  stream,  and  not  to  increased  quanti- 
ties which  may  be  turned  into  the  stream  by  the  upper  owner.* 
Therefore,  the  common  use  to  which  a  riparian  owner  is  entitled  does 
not  include  the  right  to  appropriate  vested  rights  of  pondage  or  flow- 
age  which  have  been  acquired  by  other  owners  on  the  stream.®  A  lower 
owner  by  storing  the  water  farther  up  the  stream  and  using  it  for 
more  than  twenty  years  for  his  own  benefit  does  not,  because  of  the 
incidental  benefit  which  he  thereby  confers  upon  other  owners  of  the 

Patten  Paper  Co,  t.  Kaukauna  Water  natural  course.     As  soon  as  they  have 

Potccr  Co,  28  L.  R.  A.  443,  48  Am.  St.  erected  their  miUs  or  other  works  and 

Rep.  937.  61  N.  W.  1121,  63  N.  W.  1019 :  suffered  damage  from  the  previous  di- 

Patten  Paper  Co.  v.  Oteen  Bay  d  Jf .  version  or  obstruction  of  the  water,  their 

Canai  Co,  93  Wis.  283,  66  N.  W.'COl,  67  right  of  action  accrues. 

N.  W.  432.  *Holden  v.  Winnipiseogee  Lake  CotUm 

H)haiiv€t  V.  Hill,  93  Cftl.  407,  28  Pac.  <§  Wool^  Mfg,  Co.  63  N.  H.  652;  Coff- 

1066.  man  v,  Kohbina,  8  Or.  278;    Piatt    ▼. 

^VansUikle  v.  Haines,  7  Nev.  249;  Oiney  Johnnon,  15  Johns.  213,  8  Am.  Dec  233; 

V.  Fenner,  2  R.  I.  211,  57  Am.  Dec.  711.  Clark  v.   Pennsylvania  R,  Co.   146  Pa. 

In  McLaren  v.  Cook,  3  U.  C.  Q.  B.  299,  438,  27  Am.  St.  Rep.  710,  22  Atl.  989. 

an   action   by   one   constructing   a   mill  *Wright  v.  Hovoard,  1  Sim.  &  Stu.  190, 

after  the  defendant  had  constructed  the  1  L.  J.  Ch.  94,  24  Revised  Rep.  169. 

dam  corajplained  of,  the  court  declares  *Dnmont  v.  Kelloggy  29  Mich.  420,  18 

the   principle   to   be  well    settled    that  Am.  llep.  102. 

nothing  short  of  a  grant  or  use  for  such  ^Wright  v.   Howard,   1   Sim.   &   Stu. 

a  length  of  time  as  will  support  the  pre-  190,  1  L.  J.  Ch.  94,  24  Revised  Rep.  169: 

sumption  of  a  grant  will  entitle  the  pro-  Tennessee  Coal,  Iron  d  R,  Co.  v.  Ham- 

prietor  of  land  on  a  stream  to  divert  ilton,  100  Ala.  252,  46  Am.  St.  Rep.  48, 

or  pen  back  the  water  in  such  a  manner  14  So.  167. 

as  to  occasion  damage  to  those  living  *Muskoka  Mill  Co.  v.  Queen,  28  Grant 

above  or  below  on  the  same  stream,  by  Ch.    (U.  C.)    563;    Fox  River   Flmtr  d 

disabling  them  from  making  any  special  Paper  Co.  v.  Kelley,  70  Wis.  287.  35  X. 

use  or  appropriation  of  the  water  which  W.  542. 

would  have  been  in  their  power  if  the  ^omirell  Mfg.  Co.  v.  Stcift,  80  Mich, 

stream  hnd  been  allowed  to  flow  in  its  503.  50  N.  W.  1001. 
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stream,  invest  them  with  the  right  to  have  such  condition  continue; 
and  the  court  cannot  permit  one  owner  to  store  water  in  times  of 
freshet)  and  then  require  him  to  let  it  down  in  dry  times  for  the  bene- 
fit of  lower  owners.  ^^ 

464a,  Bight  to  preserve  flow. —  A  large  part  of  the  value  of  a  stream 
of  water  consists  in  its  motion.  So  long  as  the  flow  is  free  and  rapid, 
it  remains  clear  and  fit  for  the  use  to  which  the  riparian  owner  de- 
sires to  put  it,  and  serves  to  carry  the  surface  water  away  from  the 
land.  But  if  the  flow  is  obstructed  and  becomes  sluggish,  the  water 
loses  its  purity  and  becomes  more  or  less  unfit  for  domestic  use,  and 
the  surrounding  soil  is  saturated  with  water  and  unfit  for  cultivation. 
The  lower  owner  has  no  right,  therefore,  to  take  active  measures  to 
dam  the  water  back  on  the  upper  property.*  But  the  question  arises 
as  to  the  rights  of  the  upper  owner  in  case  the  stream  is  filled  with 
debris,  silt,  and  sand  by  the  operation  of  natural  causes  to  such  an 
extent  that  the  water  is  dammed  back  on  his  land.  If  the  stream 
leaves  its  channel  upon  the  land  of  the  upper  owner,  the  lower  owner 
has  a  right  to  enter  upon  the  land  and  restore  the  stream  to  its  an- 
cient channel.^  And  the  lower  owner  may  remove  obstructions  which 
prevent  the  natural  flow  of  water  to  his  land.^  And  in  case  the  water 
is  diverted  from  the  stream  by  the  upper  owner,  the  lower  one  has  a 
right  to  restore  the  flow."*  Under  these  circumstances,  analogy  would 
seem  to  require  that,  if  the  channel  of  the  stream  becomes  filled  so  as 
to  cast  the  water  back  on  the  upper  property,  the  owner  of  that  prop- 
(irty  have  a  right  to  remove  the  obstruction  so  as  to  protect  his  land 
from  thfe  chttnge.  In  Rood  v.  Johnson,^  the  court  holds  that  the  up- 
per owner  has  no  right  to  do  this  because  the  accumulation  of  the  sand 
in  the  stream  is  a  natural  result  which  neither  person  has  a  right  to 
interfere  with.  The  reason  given  in  that  case  is  not,  however,  suffi- 
cient to  support  the  decision.  But  in  Withers  v.  Purchase  ®  the  court 
held  that  whatever  rights  riparian  proprietors  have  to  scour  a  stream 
must  be  limited  to  removing  obstructions  which  have  been  accidentally 
placed  there,  and  does  not  entitle  such  proprietors  to  remove  natural 
accretions  formed  by  slow  processes,  for  the  purpose  of  restoring  the 
flow  of  water  to  its  former  state  as  to  velocity  and  direction.  Even 
that  decision  does  not  seem  to  be  persuasive.  The  natural  condition 
of  the  stream  is  that  it  shall  flow,  and  in  ordinary  cases  the  current  is 
sufficiently  strong  to  keep  the  channel  clear,  and  thoi-eforc  the  question 

'"SmrkJi  Mfn.  Co.  v.  Xetcton,  67  N.  J.  'Seo  post.  ?  4S0. 

Eq.  :IR7,  41   Afl.  :mo.  ♦Soe  poHf.  ?  r)05K 

*  Sw  post,  ^  r>46.  •2«  Vt.  72. 

■Sw  poffi.  S  491.  MM)  L.  T.  X.  S.  819. 
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of  the  right  of  the  upper  owner  to  remove  obstructions  rarely  arises. 
But  in  case  it  does  arise,  the  upper  owner  has  a  right  to  insist  that  the 
mere  fact  that  the  deposit  through  natural  causes  has  interfered  with 
tlie  natural  condition  of  the  stream  shall  not  prevent  the  restoration 
of  the  natural  condition.  As  has  already  appeared,  the  value  of  the 
stream  for  the  most  part  depends  upon  the  free  flow  of  its  current, 
and  the  riparian  owners  have  a  right  to  the  stream  in  the  condition  in 
which  nature  gave  it  to  them,  and  to  preserve  that  condition.  The 
lower  owner,  however,  as  the  owner  of  the  bed  of  the  stream,  has  cer 
t4iin  rights  with  which  the  upper  o^\^ler  cannot  interfere.  He  has  a 
right  to  be  free  from  trespass  by  the  upper  owner,  or  any  unlawful 
interference  with  his  soil.  But  his  rights  are  held  subject  to  the 
easement  of  the  natural  How  of  the  stream,  and  he  cannot  insist  on  the 
maintenance  of  conditions  upon  his  property  which  will  interfere 
with  such  flow.  The  upper  owner  cannot  require  him  to  remove 
debris  and  keep  the  channel  open.^  But  in  cuse  the  debris  is  valuable 
to  him,  or  he  is  particular  about  die  manner  in  which  it  is  to  be  re- 
moved, he  should  take  active  measures  to  remove  it,  since  the  easement 
of  the  upper  owner  to  have  the  water  flow  freely  from  his  property  in- 
cludes the  right  to  remove  obstruct i cms.  It  has  been  held  in  Massa- 
chusetts that  the  owner  of  a  mill  has  an  easement  in  land  below  for 
free  passage  of  the  water  from  his  mill,  accompanied  by  the  right  to 
•enter  upon  the  land  for  the  pur[)o.^o  of  cleaning  out  the  stream  and 
removing  obstructions  to  tlio  free  flow  of  tlie  water.®  That  decision  is 
undoubtedly  influenced  to  some  extent  by  the  doctrine  of  the  Massa- 
chusetts mill  acts,  which  are  to  the  eflFect  that  the  first  appropriator 
of  a  mill  site  upon  a  stream  has  a  right  to  maintain  it  against  all  ad- 
verse conditions.     But  tlic  doctrine  is  sound,  and  is  equally  applicable 

^  See  post,  §  570.  land    for   the   purpose   of  removing  ob 

*Prescott  V.  WilliamSy  5  Met.  429,  39  strwtions   to  the   free   flow  of  water/* 

Am.  I>ec.  G8S.  and  said  this  rule,  however,  cannot  be 

In  Withers  v.  Purchase,  60  L.  T.  N.  safely  deduced  from  the  cj\se  as  reported. 

S.  819,  where  it  was  held  that  a  riparian  That  in  that  case  there  appears  to  have 

proprietor  cannot  in  scouring  a  river  re-  been  a  grant  of  what  is  styled  a  mill 

move  natural  accretions  for  the  purpose  priviloijo.  and  the  question  was  whether 

of  restoring  the  river  to  its  former  flow,  the  mill   owner  was  entitled  to  cleanse 

the   court   referred   to   the   construction  the  sstroam  below  the  mill  so  as  to  allow 

placed  upon  Prescotf  v.  White,  21  Pick,  the  water  to  flow  freely,  and  it  was  held 

Mly  32   Am.   Dec.   2(>0.   which   involved  that  hp  was:  but  it  seemed  also  to  have 

the  right  to  scour  a  raceway,  in  Angell  >)oen    proved    that   the   mill    owner   had 

on  Watercourse'*.  §  300.  where  it  states  ])urported  to  have  exercised   the  power 

the  rule  of  that  case  to  be  as  follows:  for  more    than    tliirty    years,    and    the 

''The  owner  of  a  wrtt^»r  mill  lias  so  much  co'irt  said  that  these  considerations  de- 

of  the  easement   in  the  land   below  for  prived    the    case   of   any    importance    it 

the  free  passage  of  water  from  the  mill  mi.i!ht   other.vi:*e  have   had  in   reference 

in  the  natural  channel  of  the  -^t'eam  a^  to  the  WUhcrs  Case. 
to  give  him  a   right   to  enter  upon  the 
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to  the  owner  of  farm  lands  or  any  other  spi^ies  of  property,  as  to  the 
owner  of  a  mill.  The  water  course  is  the  main  thing,  and  there  is  a 
right  to  maintain  it  in  its  natural  condition,  regardless  of  the  fact  that 
interference  with  such  condition  may  result  from  natural  causes. 
And  the  principle  was  directly  decided  in  Chapman  v.  Thames  Mfg, 
Co.^  where  the  owners  of  a  lake  were  held,  to  be  entitled  to  enter  upon 
the  stream  forming  the  outlet,  and  remove  obstructions  accumulating 
tiiere  through  natural  causes,  for  the  purpose  of  maintaining  the  lake 
:it  its  natural  level. 

466.  Eight  to  me  water.—  The  next  most  important  right  of  the 
f)\nier  of  land  bordering  on  a  stream  is  that  of  making  such  use  of  the 
water  as  it  flows  past  his  land  as  he  can  make  without  materially  in- 
terfering with  tlie  common  right  of  all  owners  of  land  which  touches 
the  stream  to  make  use  of  it  He  is  not  entitled  to  make  such  use  of 
the  water  as  will  (X)nsume  or  destroy  it  to  an  unreasonable  extent,  or 
fail  to  leave  sufficient  in  the  stream  to  enable  others  having  an  equal 
right  to  exercise  their  rights.*  With  these  limitations  the  riparian 
owner  has  a  right  to  make  any  use  of  the  water  as  it  flows  which  it  will 
be  to  his  advantage  to  make.-  The  common  law  does  not  deprive  all 
persons  of  the  right  to  use,  but  allows  all  to  use,  the  water  in  any  man- 
ner not  incompatible  with  the  rights  of  others.  When  it  is  said  that 
a  riparian  proprietor  has  a  right  to  have  a  stream  continue  through  his 
land,  it  is  not  intended  to  l>e  said  that  he  has  the  right  to  all  the  water, 


•  13  Conn,  260,  33  Am.  Dec.  401. 

*  The  appropriation  of  the  water  of  a 
non-navigable  river  by  a  riparian  owner 
in  such  quantities  aH  unreasonably  to 
diminish  the  supply  of  other  riparian 
owners  is  a  private  nuisance  for  which 
an  injunction  wiU  lie.  Saunders  v.  Blue- 
field  Waterworks  t*  Improv.  Co.  58  Fed. 
133. 

'Kmbrey  v.  O^ren,  6  Exch.  353,  20  L. 
J.  Exch.  S,  S.  212,  16  Jur.  633;  Sand- 
icich  V.  Great  Northern  R.  Co.  L.  R.  10 
Oh.  Div.  707,  27  Week.  Rep.  616;  War- 
ring y.  If orftfi,  Wright  (Ohio)  380;  Tht- 
mont  V.  Kellogg,  29  Mich.  420.  18  Am. 
Rep.  102;  Red  River  Roller  MiUs  v. 
Wright,  30  Minn.  240,  44  Am.  Rep.  194. 
15  N.  W.  167 ;  Carpenter  ▼.  Gold,  88  Va. 
551,  14  S.  £.  329;  Union  Mill  A  Min.  Co. 
▼.  Dangherg,  81  Fed.  73 ;  Neu)  York  Rub- 
ber Co.  V.  Rotherp.  32  N.  Y.  S.  R.  905, 
10  N.  y.  Supp.  872:  Lux  v.  Haggin,  69 
Cal.  255,  10  Pac.  674:  Pinney  r.  Luce, 
44  Minn.  367.  46  N.  W.  561 ;  Rudd  ▼. 
Winiams.  43  111.  385 ;  Hoxsie  v.  Uoateie. 
38  Mich.  80;  Pugh  v.  Wheeler,  19  X.  C. 
(2  Dev.  ft  B.  L.)  50:  Hendrioks  v.  John- 


son, 6  Port.  (Ala.)  472;  Hough  v. 
Doglestown.  4  Brewst.  (Pa.)  333; 
Woodin  V.  Wentu^rth,  57  Mich.  278,  23 
N.  W.  813;  Union  Mill  A  Min.  Co.  v. 
Ferris,  2  Sawy.  176;  Fed.  Gas.  No.  14,- 
371 :  Lanocy  v.  Clifford,  54  Me.  487.  92 
Am.  Dec.  561;  Wheatleg  ▼.  Chrisman,t4 
Pa.  298.  64  Am.  Dec.  657;  WiUiamson 
V.  Lock's  Creek  Canal  Co.  78  N.  C.  156 ; 
Mason  v.  Cotton,  2  McCrary,  82.  4  Fed. 
792:  Bates  v.  Weymouth  Iron  Co.  8 
Gush.  548;  Phceniw  Cotton  Mfg.  Co.  v. 
Ffazen,  118  Mass.  352;  White  v.  Whitney 
Mfg.  Co.  60  S.  C.  264,  38  S.  E.  456; 
Rhodes  ▼.  Whitehead,  27  Tex.  304,  84 
Am.  Dec.  631:  Mississippi  C.  R.  Co.  v. 
Mason,  51  Miss.  234. 

The  owner  of  land  across  which  flows 
a  stream  of  water  from  a  spring  thereon 
is  equally  entitled  to  the  use  thereof 
with  lower  riparian  proprietors,  and  he 
will  be  enjoined  only  from  making  un< 
reasonable  use  of  such  water.  Shook  ▼. 
Colohan.  12  Or.  239,  6  Pac.  603. 

The  water  rights  of  a  riparian  pro- 
prietor will  be  determined  by  the  nat- 
ural flow  of  the  stream  as  modified  by 
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for  that  would  render  the  stream,  which  belongs  to  all  the  proprietors, 
of  no  use  to  any.*  No  proprietor  on  the  banks  of  a  river  has  a  right 
to  use  the  water  to  the  prejudice  of  other  proprietors  above  or  below, 
unless  he  has  acquired  a  prior  right  to  divert  it.  No  one  can  set  up 
an  exclusive  right  to  the  flow  of  all  the  water  in  its  natural  state. 
As  said  by  Mr.  Justice  Nelson  in  Howard  v.  Ingersoll,^  "streams  of 
water  are  intended  for  the  use  and  comfort  of  men,  and  it  would  be 
unreasonable  and  contrary  to  the  universal  sense  of  mankind  to  debar 
a  riparian  proprietor  from  the  application  of  the  water  to  domestic, 
agricultural,  and  maufacturing  purposes,  provided  the  use  works  no 
substantial  injury  to  others."  The  right  to  use  necessarily  implies 
a  right  to  exercise  a  degree  of  control  over  the  water,  and  to  some  ex- 
tent to  diminish  its  volume.  The  proprietor  may  apply  it  to  domestic* 
purposes  or  purposes  of  irrigation,  but  not  to  such  extent  as  to  unrea- 
sonably diminish  its  quantity ;  in  applying  it  to  manufacturing  pur- 
poses, he  must  not  corrupt  it  or  injure  its  quality  so  as  to  render  it  un- 
fit for  use  by  the  lower  proprietor.  He  cannot  unreasonably  retard 
its  natural  flow,  or  injuriously  accelerate  its  motion.  In  case  of  a 
small  stream  the  water  may  be  detained  long  enough  to  accumulate  a 
head  before  it  is  let  down  to  the  next  user.*  The  right  of  the  ripar- 
ian owner  depends  upon  what  is  reasonable  under  all  the  circumstan- 
ces of  the  case.® 

466.  Wliat  is  reasonable  usef—  The  right  of  the  riparian  owner  to 
use  the  water  extending  to  the  making  of  a  reasonable  use,  the  ques- 
tion to  be  settled  in  each  case  is,  What  is  a  reasonable  use?  That  is 
primarily  a  question  of  fact,  to  bo  settled  by  the  jury  in  view  of  all 
the  circumstances  of  the  case.^     But  there  are  certain  general  rules 

grant  or  prcBcription,  and    cannot    be  use  of  the  stream,  and  what  that  is  de- 

measured  by  the  amount  of  grain  thej  pends  on  the  circumstances  of  each  case. 

might  have  to  grind  within  a  given  time  ^White  v.  Whifneif  Mfg,  Co.  60  8.  C 

nor  by  the  peculiar  structure  of  their  254,  38  S.  E.  466;  Pool  v.  Lewis,  41  Qa. 

water \vheel8.    Clarh  v.  Rockland  Water  162,  5  Am.  Rep.  526. 

Power  Co,  52  Me.  08.  Wliat  constitutes  a  reasonable  use  is 

*Vanjnckl€  v.  Haines,  7  Nev.  286.  a  question  of  fact  having  regard  to  the 

^in  How.  381,  14  L.  ed.  189.  subject-matter  and  the  use;   the  ooea- 

^Davis  V.  Oetchell,  50  Me.  602,  79  Am.  sion  and  manner  of  its  application;  ati 

Dec.  636.  object,  extent,  and  necessity ;  the  naturt 

*Pollitt  V.  Long,  3  Thomp.  &  C.  232 ;  and  size  of  the  stream ;  the  kind  of  bufli- 

Hparks  Mfg.  Co.  v.  'Scwton,  57  N.  J.  Eq.  ness  to  which  it  is  subservient;  the  im- 

367,  41  Atl.  385 ;  Merrifield  v.  Woroes-  portanoe  and  necessity  of  the  use  claimed 

ter.  110  Mass.  216,  14  Am.  Rep.  592.  by  one  party:  and  the  extent  of  the  in- 

In  Union  Mill  d  Min.  Co.  v.  Ferris,  2  jury  caused  by  it  to  the    other.     Red 

8awy.  176,  Fed.  Gas.  No.  14,371,  Hillyer,  Rirer  Roller  MUls  v.  Wright,  30  Minn. 

J.y  says  the  more  we  examine  the  matter  240.  44  Am.  Rep.   194 ;     Tourtellot    v. 

the  more  we  become  impressed  with  the  Phelps,  4  Gray,  376. 

wisdom   of   the   common-law   rule   that  The  question  of  the  reasonableness  of 

each  proprietor  may  make  a  reasonable  the  uite  of  the  stream  is  one  of  fact 
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which  have  been  laid  down  by  the  courts  to  aid  the  jury  in  arriving  at 
a  oonchision.  And  first,  to  be  reasonable,  the  use  must  work  no  un- 
necessary injury  to  others  living  along  the  stream.^  The  next  things 
to  be  considered  are  the  character  of  the  particular  use  in  its  relation 
to  the  size  of  the  stream  and  the  custom  of  the  country,  and,  finally, 
the  necessities  of  the  one  making  the  consumption.  As  said  in  Meiig 
V.  Coffey,^  in  determining  the  reasonableness  of  a  particular  use  of 
water  the  law  does  not  regard  the  needs  and  desires  of  the  person  tak- 
ing the  water  solely,  to  the  exclusion  of  all  other  riparian  proprietors, 
but  looks  rather  to  the  natural  effect  of  his  use  of  the  water  upon  the 
stream  and  the  equal  rights  of  others  therein.  The  true  distinction 
appears  to  lie  between  those  modes  of  use  which  ordinarily  involve  the 
taking  of  small  quantities,  with  but  little  interference  with  the 
stream,  such  as  drinking  and  other  household  uses,  and  those  which 
necessarily  involve  the  taking  or  diversion  of  large  quantities  and  a 
considerable  interference  with  its  ordinary  course  and  flow,  such  as 
manufacturing  purposes.  The  purpose  of  the  law  is  to  secure  equality 
in  the  use  of  the  water  by  riparian  owners  as  near  as  may  be,  by  requir- 
ing each  to  exercise  his  rights  reasonably,  and  with  due  regard  to  the 
rights  of  other  riparian  owners  to  apply  the  water  to  the  same  or  to 
other  purposes.  This  purpose  is  not  subserved  by  any  arbitrary  class- 
ification, and  in  regions  where  wat^r  must  be  carefully  husbanded, 
and  is  in  great  demand  for  agricultural  purposes,  it  is  obviously  better 
to  incline  toward  such  a  rule  as  will  further  equality  and  a  wide  par- 
ticipation in  the  benefits  of  a  stream.*     The  rule  of  equality  of  right 

when  it  is  not  settled  by  custom,  as  in  propriation  of  water  running  through 

the   case  of   irrigation,   propel Ung  ma-  the  land  than  a  just  and  reasonable  use, 

ehiner^  and  watering  cattle,  and  when  it  cannot  be  said  to  be  wrongful  or  in- 

it  is  in  its  nature  doubtful.     Snow  v.  jurious  to    a    proprietor    lower    down. 

ParBons,  28  Vt.  4.S0,  67  Am.  Dec.  723;  Elliot  v.  Fitchhurg  R,  Co,  10  Cush.  191, 

Jacobs  ▼.  Allard,  42  Vt.  303,  1  Am.  Rep.  57  Am.  ]>ec.  S5. 

331.  •  (Neb.)   60  L.  R.  A.  910,  93  K.  W. 

^ Johns  ▼.  Stevens^  3  Vt.  308;  Tyler  v.  713. 

WillAnsony  4  Mason,  400,  Fed.  Cas.  No.  ^GehUm  Bros,  ▼.  Knorr,  101  Iowa,  700, 

14,312;  Union  MiU  d  Min.  Co,  ▼.  Dang-  30  L.  R.  A.  697,  63  Am.  St.  Rep.  416, 

hero,  2  Sawv.  450,  Fed.  Cas.  No.  14,370 ;  70  N.  W.  757 ;  Willis  v.  Perry,  92  Iowa, 

Ellis  ▼.  Clemens,  21  Ont.  Rep.  227,  Af-  297,  26  L.  R.  A.   124,  60    N.  W.  727 ; 

finned  in  22  Ont.  Rep.  216;  Baltimore  v.  White  v.   Whitney  Mfg.   Co,  60  S.  0« 

Ajtpold.  42  Md.  442;  Tovonsend  ▼.  BeU,  254.  38  H.  K  456. 

70  ITun,  557,  24  N.  Y.  Supp.  193.  That  the  character  of  the  bed  of  a 

Wright  Y,  Howard,  1  Sim.  k  Stu.  190,  creek  is  such  that  the  water  would  all 

1  L.  J.  Ch.  94,  24  Revised  Rep.  169.  be  lost  or  evaporated  before  it  reached 

One  ripirian  owner  cannot  appropri-  a  lower  riparian  owner  may  be  consid- 

ate  a  specific  portion  of  the  water  of  a  ered  iu  determining  what  is  a  re<ison- 

stre4*m  to  his  own  use  to  the  exclusion  able  use  of   the   water    by  the    upper 

of  thof»e  below  him.    PlumUigh  v.  Date-  owner   for  the   purposes    of  irrigation. 

son,  6  111.  544,  41  Am.  Dec.  199.  Meng  v.  Coifcy  (Neb.)  60  L.  R.  A.  910, 

But  so  long  as  there  is  no  larger  ap-  93  N.  W.  713. 
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is  what  determines  the  quantity  to  be  used  by  each.*  In  Meng  v.  Cof- 
fey,^ it  is  again  said  that  the  apparent  modifications  of  the  common- 
law  rules  in  the  semi-arid  or  arid  states,  in  thai  courts  of  such  states 
are  more  liberal  in  their  construction  of  what  is  a  reasonable  use,  are 
no  departure  from  the  principles  on  which  the  oonMuon-law  rules  are 
founded.  On  the  contrary,  they  carry  them  to  their  logical  conclu- 
sion in  view  of  the  special  conditions  of  such  regions. 

467.  Priority  between  uses.— While  the  general  rule  is  that  of 
equality  of  right,  the  right  of  self-preservation  has  made  an  exception 
to  the  general  rule  in  favor  of  the  right  to  consume  water  for  what  are 
known  a.s  domestic  purposes.  This  gives  the  riparian  ownaer  the  right 
to  supply  the  needs  of  himself,  his  family,  and  his  stock  for  drinking, 
cooking,  or  bathing  purposes,  even  though  the  supply  is  thereby  con- 
sumed so  that  none  is  left  for  the  owners  lower  down.  Wat«r  being  a 
necessity  of  life,  the  first  one  gaining  access  to  it  may  supply  his 
needs,  although  the  others  are  left  to  perish,  the  theory  being  that  it 
is  better  to  preseiTe  to  one  his  life  and  strength  than  to  leave  all  alike 
to  perish  by  dividing  the  supply.*  And  the  use  for  this  purpose  takes 
precedence  over  all  others,  so  that  no  other  use  can  be  made  of  the 
water  if  enough  will  not  be  left  to  supply  the  natural  wants  of  the 
owners  along  the  stream.^  And  the  use  next  in  order  of  precedence, 
because  the  one  which  makes  least  consumption  of  the  water,  is  tlie 

^Pinney  v.  Luce,  44  Minn.  309,  40  N.  •  (Neb.)    60  L.  R.  A.  910,  93  X.  W. 

W.  561.  '  713. 

No  person  has  tbe  right  to  use  the  ^Miner  v,  Qi,lmwir,  12  Moore.  P.  C. 
waters  of  n  stream  to  the  prejudice  of  C.  131,  7  Week.  Rop.  32S,  3  L.  T.  N.  S. 
other  proprietors  above  and  below  him  98 ;  Slach  v.  Marsh,  23  Pittsb.  L.  J.  29, 
unless  he  lias  a  prior  ri|rht  to  divert  it,  32  Phila.  L^g.  Int.  355,  11  Phila.  543; 
or  a  tith»  to  some  exclusive  enjoyment:  Pennsylvania  R.  Co.  v.  Miller,  112  Pa. 
and,  while  he  may  make  reasonable  use  34,  3  Atl.  780;  Baker  v.  Brown,  55  Tex. 
thereof  on  his  own  land  provided  he  re-  377 ;  Spence  v.  MoDonough,!!  Iowa.  4fi0, 
stores  it  to  its  natural  channel  upon  42  N.  W.  371 ;  Evans  v.  Merriweather,  4 
leaving  his  land,  he  has  no  right  to  di-  Til.  492,  ^  Am.  Doc.  100:  Stein  v.  Bur- 
vert  it  or  change  the  course  thereof  so  den,  29  Ala.  127,  65  Am.  Dec.  394:  Tam- 
as  to  turn  it  away  from  lower  proprie-  fja  Watericorks  Co,  v.  Cline,  37  Fla.  586, 
tors.  Crook  v.  Heiritt,  4  Wash.  749,  31  33  L.  R.  A.  376,  53  Am.  St.  Rep.  262, 
Pac.  28.  20  So.  780;  Willis  v.  Perry,  92  Iowa.  297, 

In  Baltimorr  v.  Appold,  42  Md.  442,  26  L.  R.  A.  124,  60  N.  W.  727.   . 

it  is  said  that  the  limits  which  separate  But  in  one  case  it  was  held  that  the 

the  lawful  from  the  unlawful   use  of  a  question  whether  the  amount  of  water 

streum  may  be  diflicult  to  define.     It  is  taken  from  a  stream  for  use  in  a  house 

kk  fact,  impossible  to  lay  down  a  pre-  is  wrongful,  depends  upon  its  quantity 

•ise  rule  to  cover  all  cases,  taking  into  in  relation  to  that  which  remains  in  the 

consideration  the  size  of  the  stream,  the  stream,  and  is  for  the  jury.    Norhury  ▼. 

velocity  of  the  current,  the  nature  of  the  Kitchin,  9  Jur.  N.  S.  132,  7  L.  T.  N.  S. 

banks,  the  character  of  the  soil,  and  a  685. 

variety  of  other  facts.     It  is  entirely  a  ^Erans  v.  Merriweather,  4  111.  492,  38 

question  of  degree,  the  true  test  being  Am.  Dec.  1(»0:  Canton  v.  Shock,  66  Ohio 

whether  the  use  is  of  such  a  character  St.  19.  58  L.  R.  A.  037,  90  Am.  St.  Rep. 

as  io  afn-d   materially  the  equally  ben-  557,  03  N.  E.  600. 
i'!i<ial  u**!-  oi  the  stream  by  others. 
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tu ruing  of  water  wheels  for  the  development  of  power.  The  ri])ariuu 
owner  is  eutitleil  to  make  use  of  all  the  power  he  can  develop  by  the 
flow  within  his  boundarv  lines.*  But  he  must  utilize  the  water  in 
sueh  a  way  that  he  will  not  interfere  with  the  like  rights  of  other 
ownei-s  on  the  stream.*  The  machinery  which  the  riparian  owner  un- 
dertakes to  operate  must  Ixjar  a  proper  relation  to  the  capacity  of  the 
stream,  so  as  not  to  cause  an  unnecessary  interruption  in  its  regular 
flow.^  Although  no  one  c-au  complain  of  the  interruption  to  the  flow 
caused  by  the  ordinary  working  of  a  mill  suited  to  the  size  of  the 
stream,**  no  right  is  acquired  by  the  first  utilization  of  the  water 
which  will  prevent  other  owners  from  making  use  of  it.^  On  the 
other  hand,  the  ei-ection  of  a  mill  of  a  certain  jK>wer  will  not  prevent 
the  subsecjuent  erection  of  another  of  greater  power  if  the  common 
right  of  the  owner  is  not  thereby  exceeded.*  When  individuals  inter- 
fere  with,  or  undertake  to  control,  water  for  their  own  purposes  by  the 
employment  of  dams,  canals,  or  machinery,  the  law  requires  them  to 
use  judgment,  skill,  care,  and  caution  in  the  construction  and  mainte- 
nance of  such  means  and  appliances  in  order  that  their  neighbors  or 
other  people  may  not  be  injured.  But  tliey  are  only  required  to  an- 
ticipate and  prepare  to  meet  such  emergencies  as  would  reasonably  be 

*McInt08h  y.  Rankin,  134  Mo.  340,  35  tor  operating  his  machinery,  and  of  the 

S.  W.  995;  People  er  rcl.  Mapara  Falls  jwiid  for  tlie  Mtora«fe  and  moving  of  logs. 

Hydraulic  Potcer  d  Mfg,  Co.  v.  Smithy  frcH»    fioni    any     undue    obstruction    or 

70  App.  Div.  643,  75  N.  Y.  Supp.  1100:  rhcek  by  the  owner  of  tanneries  above. 

BeiMcll  V.  Sholl,  4  DaU.  211,   1   L.  ed.  Morton  v.  Hall,  1  Pennyp.  159. 

S04;  HfUikin*  v.  HtMkins,  9  Gray,  390.  *Merritt  v.  firinkerhoff,  17  Johns.  306, 

Wliere  there  are  two  mills  in  opera-  8  Am.  Dec.  404. 

tion  on  the  same  stream,  the  lo\ter  pro-  '^Clinton  v.  i/yers,  46  N.  Y.  511,  7  Am. 

prietor  may  be  compelled  to  take  some  Rep.  373. 

stepH  and   be  at  mon*  expen«*e  than  he  *Gould  v.  Boston  Duek  Co.   13  Gray, 

would  if  he  Acre  the  only  proprietor  on  451 ;  Chandler  v.  Hotclundy  7  Qray,  34*8. 

the  stream;  and  it  becomes  the  duty  of  66.  Am.  Dec.  487. 

the  upper  proprietor  to  use  great  care  'Bcarsc  v.  Perry,   117  Mass.  211. 

and  caution  to  take  such  action  as  will  *8kotchegan  Water  Potcer  Co.  v.  U'rx- 

avoid,   so    far   :ia   possible     within     the  ton,  94  Me.  285,  47  Atl.  515:  Bullvn  v. 

bounds  of  reason,  any  injury  to  the  lower  RunneU,  2  N.  H.  255,  9  Am.  Dec.  55. 

proprietor  by  the  flow  of  tailings  from  A  lower  proprietor  of  land  including 

his  mill.    Otaheite  Gold  d  8.  Min.  d  Mill  dam,  sawmill,  and  mill  pond,  may  not 

Co.  V.  Dean,  102  Fed.  929 :  Stein  v.  Bur-  complain  of  such  use  of  water  by  an  up- 

den,  29  Ala.  127,  65  Am.  Dec  394.  per  proprietor  as  does  not  unreasonably 

Each  proprietor  is  entitled  to  the  us4>  interfere  with  his  rights:  and  the  fact 

of  the  stream  for  the  purpose  of  work-  that   such    upper  proprietor   has   estah- 

in?  mills  and  machinery,  so  far  as  it  lished  a   siu\'mill   on  land  at  one  time 

is  reasonably  conformable  to  usages  and  limited  to  be  used  for  a  tannery,  but 

wants  of  the  community,  and  having  re-  subsequently  unrestricted  by  reason  of 

gard  to  the  improvement   in  hydraulic  the  acquisition  by  such  proprietor  of  all 

works,  and  not  inconsistent  with  a  like  the  surrounding  land  and  water  rights, 

use  by  other  proprietors  on  land  on  the  cannot  be  complained  of  by  the  lower 

same  stream  above  and  below.     Carif  ▼.  proprietor  if  he  is  supplied  with  all  the 

Daniels.  8  Met.  466.  41  Am.  Dec.  532.  water  he  was  entitled  to  under  hi^  grant. 

A  riparian  owner  is  entitled  to  a  rea-  Rackliff  v.  Raoklilf,  96  Me.  261,  52  Atl. 

sonable  use  of  the  water  of  his  stream  839. 
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expected  to  arise  in  the  course  of  nature ;  they  are  not  required  to  pre- 
pare to  meet  unlooked-for  and  overwhelming  displays  of  adverse 
power, — as,  storms  of  such  unusual  violence  as  to  surprise  cautious 
and  reasonable  men.? 

Irrigation: — When  the  use  begins  to  consume  the  water,  the  rights 
of  the  riparian  owner  grow  weaker.  In  Union  Mill  &  Min.  Co.  v. 
Dangbergj^^  Judge  Hawley  said  there  can  be  no  distinction  between 
milling  and  agricultural  interests,  as  to  water  supply,  based  on  the 
relative  importance  of  either,  but  both  are  entitled  to  the  equal  and 
due  protection  of  the  law.  But  while  there  may  be  no  distinction  in 
the  relative  importance  of  the  two  uses,  there  is  a  material  distinction 
in  the  effect  of  the  two.  Irrigation  necessarily  consumes  a  large,part 
of  the  water  taken  from  the  stream  for  that  purpose,  while  milling 
permits  practically  all  the  water  to  remain  in  the  stream.  Therefore, 
the  right  of  irrigation  is  less  strong  than  that  of  milling.  The  prin- 
ciples of  the  common  law  with  reference  to  the  use  of  the  water  are 
not  prohibitive  of  its  use  for  irrigation,  but,  that  use  being  so  destruc- 
tive, must  be  used  with  much  more  care  than  some  other  uses.  The 
rule  with  reference  to  the  use  of  the  wat-er  for  irrigation  is  that  the 
water  may  be  used  for  that  purpose  if  it  is  done  prudently,  and  the 
quantity  used  is  not  excessive  in  view  of  the  size  of  the  stream,  so  as 
to  interfere  with  the  natural  rights  of  the  lower  owners.  The  one  at- 
tempting to  use  the  water  for  irrigation  must  not  waste,  needlessly 
diminish,  or  wholly  consume  it  to  the  injury  of  others,  nor  so  as  to 
prevent  its  reasonable  use  by  them  also.^^ 

Steam  power: — The  use  of  water  for  steam  power  entirely  con- 
sumes it  so  as  to  deprive  the  lower  owner  of  the  power  of  enjoying  it. 
The  question  of  the  right  to  make  such  use  of  it  depends  upon  whether 
the  quantity  taken  corresponds  with  the  size  of  the  stream,  so  that  an 
undue  portion  of  the  water  flowing  in  the  stream  is  not  consumed  by 
one  owner.**     When,  in  addition  to  the  desire  to  consume  the  water, 

*IA8onhve  v.  Monroe  Irrig  Co.  18  Utah,  the    supply    is    insufficient    for    both. 

343.  64  Pac.  1009.  neither  of  whom  has  an  exclusive  right 

^^81  Fed.  73.  to  its  use  as  against  the  other;  and  it 

"  For  a  full  discussion  of  the  right  to  is  a  question  to  be  determined  from  all 

use  water  for   irrigation   purposes,  see  the  circumstances,  what  proportion  each 

chapter  xxi.,  post,  is  entitled  to.    In  such  case  a  juiy,  and 

^Eiyina  v.  Merriiceather,  4  111.  492,  38  not  the  court,  should  decide  what  that 

Am.  Dec.  IOC;  Bliss  v.  Kennedy ,  43  111.  due   proportion    is.     Bliss  v.  Kennedy, 

67.  43  111.  67. 

Courts  of  equity  will  not  interfere  A  salt  company  which  uses  the  waters 
to  restrain  the  use  of  the  water  of  a  of  a  creek  for  the  operation  of  ita  en- 
stream  by  an  upper  mill  owner  in  favor  gines,  and  also  forces  water  down  ita 
of  another  mill  owner,  where  both  con-  wells  to  the  deposits  of  salt  and  pumps 
sumc  the  water  used  by  them  by  con-  out  the  brine  which  it  evaporates,  will 
verting  it  into  steam,  and  in  dry  seasons  not  be  enjoined  from  ao  diverting  the 
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there  is  the  furtJicr  fact  that  it  is  to  he  consumed  off  from  the  riparian 
property,  all  the  right  to  take  the  water  from  the  stream  for  that  pur- 
pose ceases.  Therefore,  the  water  cannot  be  taken  from  the  stream 
for  use  in  locomotive  engines  so  as  in  any  way  to  interfere  with  the 
rights  of  tlie  riparian  owner  in  the  stream.**  But  if  the  water  can  he 
taken  for  such  purpose  without  interfering  with  other  rights  on  the 
stream,  it  may  be  done.**  In  England,  it  is  held  that  a  railroad  com- 
pany which  owns  land  on  the  banks  of  a  river  may  take  a  reasonable 
quantity  of  water  for  the  supply  of  its  engines  from  the  river,  and  the 
quantity  will  not  be  held  to  be  unreasonable  if  it  does  no  injury  in  wet 
weather,  and  never  shortens  the  working  hours  of  mills  lower  down 
the  stream  more  than  a  few  minutes  a  day  at  any  time.*^     But  even 

waters  of  the  stream,  where  it  does  not  Under  Tex.  Rev.  Stat.  art.  4172,  which 
nppenr  that  the  natural  flow  has  been  provides  that  nothing  in  the  chapter 
perceptibly  or  materially  diminished  relating  to  the  condemnation  of  land 
thereby,  hut  that  the  steam  and  vapor  '^shall  be  so  construed  as  to  authorize 
is  rccondensed  on  the  premises  and  finds  the  erection  of  any  bridge,  or  any  oUier 
its  way  back  to  the  stream.  Chace  v.  obstruction,  across  or  over  any  stream 
Kerr  S^Ut  Co,  77  Hun,  71,  28  N.  Y.  Supp.  of  water  navigable  by  steamboats  or  sail 
309.  vessels  at  the  place  where  any  bridge 

**PentMylvania  R.  Co.  T.  MiUer,  112  or  other  obstruction  may  be  proposed 
Pa.  34,  3  Atl.  780;  Clark  v.  Pennsylva-  to  be  placed,  so  as  to  prevent  the  nav- 
nia  R,  Co.  146  Pa.  438,  27  Am.  St.  Rep.  igation  of  such  stream  or  water,"  land 
710,  22  Atl.  989;  Anderson  v.  Cinoin-  cannot  be  condemned  for  the  purpose  of 
nati  Southern  R.  Co.  86  Ky.  44,  9  Am.  enabling'*  a  railroad  company  to  main- 
8t.  Rep.  263,  6  S.  W.  49 ;  Philadelphia  tain  a  dam  across  a  navigable  stream  so 
<£  R.  R.  Co.  v.  Potisville  Water  Oo.  18  as  to  furnish  a  reservoir  of  fresh  water 
Pa.  Co.  Ct.  501 ;  Qarxcood  v.  yew  York,  for  the  use  of  the  company  in  operating 
O.  d  H.  R.  R.  Co.  83  N.  Y.  400,  38  Am.  its  locomotives.  G.  C.  d  S.  F.  R.  Co.  v. 
Rep.  452,  Affirming  17  Hun,  356;  An-  Tacqvard,  3  Tex.  App.  Civ.  Cas.  (Will- 
derson  v.  Cincinnati  Southern  R.  Co.  5  son)  S  141,  p.  179. 
Ky.  L.  Rep.  663.  ^^Pennsylvania  R.  Co.  v.  Miller,  17  W. 

Contra,  Elliot  v.  Fitehburg  R.  Co.  10   N.  C.  382. 
Cush.  191,  67  Am.  Bee.  85.  Equity  will  not  restrain  the  abstrnc- 

The  erection  of  a  dam  by  a  railroad  tion  of  water  from  a  stream  by  a  rail- 
company  across  a  stream  on  its  own  road  for  supplying  its  locomotives  when 
lands,  and  the  use  of  the  waters  thereof  the  amount  taken  deprives  the  riparian 
for  railroad  purposes,  without  having  proprietor  of  but  eleven  twelfths  of  one 
obtained  leave  therefor  under  the  statute  horse  power.  Graham  v.  Northern  R. 
regulating  the  building  of  such  dams,  Co.  10  Grant  Ch.  (U.  C.)  269. 
or  acquired  a  prescriptive  right  thereto  For  the  purpose  of  showing  injury  by 
by  long  use,  is  not  a  use  of  the  waters  the  taking  of  water  from  a  stream  by  a 
of  such  stream  for  ordinary  purposes,  railroad  company  for  the  use  of  its  en- 
sjich  as  every  riparian  proprietor  is  en-  gincs,  the  lower  owner  may  prove  that 
tilled  to;  and  if  the  building  of  such  after  such  taking  less  water  flows  in  the 
dnrn  juid  use  of  the*  waters  thereof  stream  than  formerly  flowed  there, 
diminishes  the  quantity  and  lessens  the  Garwood  v.  Neu)  York  C.  d  H.  R.  R.  Co. 
water  power  below,  the  owner  of  a  lower  116  N.  Y.  649,  22  N.  E.  396,  Affirming 
mil)  and  dam,  who  has  acquired  a  vested    17  Hun.  356. 

riglit  to  the  use  of  the  waters  of  such  ^Sandicich  v.  Great  yorthem  R.  Co. 
stream  by  obtaining  prior  leave  under  L.  R,  10  Ch.  Div.  707,  27  Week.  Rep. 
the  <ttntute  to  build  such  mill  and  dam,   616. 

mpv  recover  damages  for  the  injuries  sus-  In  Emhrey  v.  Owen,  6  Exch.  360,  20 
tained  by  him  thereby.  Anderson  v.  Cin-  L.  J.  Ex.  Ch.  N.  S.  212,  16  Jur.  633,  Al- 
ciunati  f'louthem  R.  Co.  86  Ky.  44,  9  derson,  B..  cited  tho  case  of  Dakin  v.  Oor- 
Am.  St.  Rep.  263,  6  8.  W.  49.  nish,  tried  before  him  in   1845,    which 

Xoh.  II. — Watebs,  100. 
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in  that  country  it  is  held  that  the  water  cannot  be  taken  by  a  railroad 
company  for  tlie  purpose  of  supplying  ite  railroad  station.^'  The 
owner  of  a  milldam  cannot  recover  damages  for  its  use  of  the  waters 
of  a  stream  above  by  a  railroad  company  for  railroad  purposes, 
thereby  reducing  the  quantity  of  the  flow  below,  where  such  supply  is 
ample  for  the  use  of  both  during  ordinary  times,  and  during  dry  sea- 
sons the  supply  becomes  so  low  that  the  use  of  wator  as  power  to  run 
the  mill  must  cease,  independent  of  the  use  of  it  by  the  railroad  com- 
pany ;  and  at  such  times  the  only  use  he  makes  of  the  water  is  to 
supply  the  boilers  of  his  engine  for  steam  purposes,  for  which  there 
is  in  fact  always  a  sufficient  supply,  although  such  owTier  is  inconven- 
ienced, at  such  times. for  want  of  suitable  appli«nces  to  draw  the  water 
off.>7  .   . . 

468.  What  givei  right  to  complain  ?— Since  the  right  to  make  u^str 
of  the  stream  is  conmion  to  all  who  own  property  upon  its  shores,  then^ 
would  prima  facie  sc^em  to  be  no  cause  of  complaint  on  the  part  of  one 
for  any  use  made  by  another,  unless  he  was  actually  injured  by  such 
use.  For  instance,  if  a  lower  owner  has  absohitely  no  use  at  a  given 
time  for  any  water,  it  would  seem  to  be  a  matter  of  indiffei-encc  to 
him  if  an  upper  owner  consumed  most  of  the  water  flowing  in  the 
stream.  And  some  of  the  courts  have  therefore  taken  tlic  view  tliat 
no  one  can  complain  of  a  use  made  by  another  unless  he  is  actually 
injured.*  Under  this  rule  one  who  has  not  b<igun  to  make  use  of  the 
water  has  no  right  of  action  for  an  excessive  use  by  the  upper  pi-opri- 

was  a  case  where  water  was  taken  from  Doc.  711 :  Elliot  v.  Fitrhbunj  II.  Co.  10 

a  river  to  work  a  ftteam  engine.    There  Cnah.  191.  r>7   Ain.   Dw.  Sii;   DUling  v. 

wa«  an  artificial  channel  from  the  river  Misn-ay.  ♦>   Ind.  324,  63  Am.  D«h».  38.5: 

to  the  reservoir  in  the  yard  of  a  mill;  Minnesota  Jjoan  d  T,  Co,  v.  m.  Anthonff 

the  water  was  there  mixed   with  other  Fali^*    Water  Poicrr  Co.   82   Minn.   505. 

water  obtained  from  the  earth  and  was  85  N.  W.  520;  Modoc  Lund  rf  lAve  Rtock 

all  used  for  the  steam  engine,  what  re-  Vo.  v.  Booth,  102  Cal.  151,  30  Pac.  431. 

mained  being  conveyed  by  a  twhe  hack  A  mill   owner  is  entitled  to  the  full 

to  the  river.    The  question  was  wliether  flow  of  all  the  water  in  the  stream  al- 

that  was  an  injury  to  some  other  mills  though  he  does  not  need  or  use  its  full 

lower  down  the  stream.     But  tlie  court  volume;  but  he  cannot  recover  for  tlie 

left  it  to  the  jury  to  say  whether  the  possible  injury  in  case  he  had  a  better 

Mame  quantity  of  water  continued  to  run  mill    which   could   have   employed   more 

in   the   river  as   if   none  of   it  hud   en-  water.     Gallapher    v.    Kingston    Water 

tered  the  premises  of  the  defendant,  di-  Co.  25  A  pp.  l)iv.  S2,  49  N.  Y.  Supp.  250. 

recting  them  in  that  case  to  find  a  ver-  That  a  mill  owner  occasionally  draws 

diet  for  the  defendant.  more  than  his  share  of  the  water  in  a 

•M/^w.  Crcn.  v.  a  not  Eastrrn  R.  Co.  river  does  not  justify  injunctive  relief 

23  L,  t.  N.  S.  344,  Affirmed  in  L.  R.  fJ  in  favor  of  another  mill  proprii-tor  who 

Ch.  572.  has  no  present   use   for   the  water,  nor 

"Lot*i«i;i//c  rf  A'.  R.  Co.  v.  Beavrhamp,  will  the  court  cause  the    water    to    hf 

19  Ky.  L.  Rep.  398,  40  S.  W.  079.  measured  and  ffauged  so  tliat  each  may 

^Wright  v.  Hmcard,  1  Sim.  &  Stu.  190,  dn\w  his  just  share,  except  to  prevent 

1    L.  J.  Ch.   94,  24  Revised   Rpp.    109;  immo<liate    and      irreparable     mischief. 

Ohxni  V  Fcnnrr.  2    R.  I.    211,    57    Am.  Sonia  v.  Hall,  1  Mich.  202. 
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etor.*  The  only  objection  to  the  application  of  this  rule  is  the  facf 
that  continued  exercise  of  the  use  by  the  upper  proprietor  may  ripen 
into  an  adverse  right  If  the  rule  were  adopted  that  excessive  use 
at  a  time  when  the  flow  of  the  stream  was  not  needed  by  a  lower  pro- 
prietor was  not  an  adverse  use  which  would  ripen  into  a  prescriptive' 
title  there  would  be  no  need  of  interfering  with  any  use  which  the 
upp<»r  owner  would  wish  to  make,  so  long  as  the  lower  owner  would 
not  need  the  w^ater.  But  for  fear  that,  when  questioned,  the  upper 
owner  may  succeed  in  showing  an  adverse  use,  and  that,  there- 
fore, the  lower  owner  may  lose  his  right  by  remaining  quiet,  some  of 
the  courts  have  pennitt^d  the  maintenance  of  actions  to  vindicate 
rights  when  there  was  no  actual  use  to  be  made  of  theuL  These 
courts  have  held  that  for  an  unreasonable  use  by  an  upper  proprietor 
an  action  would  lie,  although  the  lower  owner  had  suffered  no  actual 
damage  and  was  making  no  use  of  the  water.^  This  rule  is  unneoea- 
sarily  severe,  as  there  is  no  reason  for  denying  a  riparian  owner  the 
right  to  use  the  stream  if  he  does  not  interfere  with  the  use  by  others 
having  an  equal  right ;  and,  if  the  rule  were  established  that  he  had  a 
right  to  do  so,  he  could  gain  no  prescriptive  right  so  long  as  the  lower 
owner  was  not  injured,  and  therefore  there  would  be  no  necessity  of 
an  action  to  establish  the  right  This  rule  would  avoid  litigation  and 
best  serve  the  rights  of  all  concerned.  The  strictness  with  which  the . 
c-ourts  are  inclined  to  protect  the  rights  of  riparian  owners  is,  however, 
well  illustrated  by  Palmer  v.  Perssc,^  in  which  it  was  held  that  a  ri- 
parian proprietor  may  restrain  another  proprietor  from  erecting  a 
structure  in  the  alveits  of  a  stream  which  may  possibly  result  in  dam- 
age to  him,  without  proof  of  actual  damage ;  and  it  is  not  necessary  to 
the  granting  of  such  relief  that  the  complainant  and  the  party  erect- 
ing the  structure  be  opposite  or  conterminous  owners  of  the  banks  and 
the  bed  of  the  stream.  In  this  case  the  vice  chancellor,  in  reply  to 
the  argument  that  the  doctrine  of  BicTceit  v.  Morris^  could  not  be 
applied,  as  in  that  case  the  parties  were  opposite  or  conterminous  own- 
ers, in  which  cases  only  the  doctrine  of  that  case  applies,  said :  "There 
is  nothing,  either  in  the  judgment  of  the  learned  lords  who  established 
that  important  principle,  or  in  the  reason  of  the  tiling,  why  it  should 

'Tyler  T.  WilkitiMn,  4  Mnsoii,  307,  Fed.  V.  S.  R.  005,  10  N.  Y.  Supp.  872;  Shot- 

(^iK.  No.  14,312.  irr//  v,  Dodpe,  8  Wash.  337,  3fi  Pac.  254; 

*Water  Comrs.  v.  Pernf.  60  Conn.  461,  Young  v.  Bankier  Di^tillenf  Co.  11893] 

37  Atl.  10.50;  FJlliot  v.  Fitchhurg  R.  Co,  A.  C.  601,  69  L.  T.  N.  S.  838,  58  J.  P. 

10  Ciish.  101 .  57  Am.  Dec.  85 ;  Union  Mill  100. 

d  Min.Co.\.  Dangberg,  2  Sawy. 450, Fed.  *  Tr.  Rep.  11  Eq.  616. 

CaB.  No.  14.370:   NeiP  York  Rubber  Co.  *  L.  R.  1  H.  L.  S.  C.  App.  Caa.  47,  14 

V.  Rothery,  132  N.  Y.  293,  28  Am.  St.  L.  T.  N.  8.  835,  12  Jur.  N.  S.  803. 
Rep.  575,  30  N.  E.  841,  Reversini;  32  N. 
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be  60  oonfiBed.  The  principle  on  which  that  case  proceeded  was  this, 
— that  the  bed  of  the  stream  was  considered  as  a  sacred  thing,  to  be 
preserved  from  all  obstruction  which  could  by  reasonable  possibility 
produce  injury  to  any  of  the  riparian  proprietors.  No  doubt,  in  that 
case  the  contending  parties  were  opposite  riparian  proprietors,  and  it 
became  necessary  in  the  judgment  to  advert  to  that  point,  as  it  was 
contended  on  behalf  of  the  defendant  that  because  he  was  entitled  to 
the  bed  of  the  stream,  ad  medium  aquw  filum,  he  was  entitled  to  build 
on  his  own  side,  provided  that  injury  was  not  thereby  occasioned  to 
his  opposite  neighbor.  But  the  judgment  proceeded  upon  no  such 
circumstances,  which  appear  to  me  merely  accidental.  The  language 
of  the  law  lords  is  far  more  extended  than  it  would  have  bcxin  if  con- 
fined in  the  way  insisted  on  by  the  defendant.  ...  It  is,  there- 
fore, plain  that  the  judgment  of  the  lords  of  the  second  division  in 
Scotland  was  not  confined  to  the  case  of  conterminous  proprietora,  but 
applied  to  the  erection  in  the  bed  or  alveus  of  the  river  of  any  con- 
terminous structures  whi/ih  might  by  possibility  interfere  with  the 
flow  of  the  stream,  and  affect  the  right  of  other  proprietors." 

After  reading  portions  of  the  judgment  in  those  cases,  his  Honor 
continued :  "I  think  nothing  can  be  plainer  than  the  language  of  the 
learned  lords,  especially  Lords  Cran worth  and  Westbury,  both  great 
authoritie.«i — and  that  the  principle  upon  which  their  decision  pro- 
ceeded was  not  at  all  of  conterminous  ownership  of  the  bed  or  alveus 
of  the  stream,  and  that  the  language  of  their  judgment  and  the  reason 
of  the  thing  must  necessarily  carry  that  principle  beyond  any  such 
case,  and  extend  it  to  all  cases  where  injury  is  likely  to  arise,  or  may 
by  reasonable  possibility  be  sustained  by  riparian  proprietors."  In 
reply  to  the  argument  that,  if  the  principle  be  not  confined  to  cases  of 
conterminous  proprietors  it  will  be  difficult  to  say  where  the  rights  of 
adjacent  proprietors  stop  or  where  the  power  of  this  court  to  in- 
terfere is  to  be  confined,  the  vice  chancellor  said :  ^^But  I  think  that 
question  does  not  arise  in  the  present  case.  Where,  from  the  relative 
positions  of  the  parties  on  the  banks  of  the  water  course,  it  is  impos- 
sible for  injury  to  be  sustained  by  one  through  the  acts  of  the  other, 
this  court  may  well  withhold  its  interference  and  stay  its  hand." 

469.  Eight  is  continuous. —  The  only  method  cf  use  known  to  the 
common  law  is  the  continuous  use  of  tlie  stream  as  it  flows.  There- 
fore, the  respective  owners  cannot  each  be  given  a  definite  period  of 
time  during  which  he  may  make  exclusive  use  of  the  entire  flow  of 
the  stream.^     The  question  how  far  the  flow  of  the  stream  may  be 

^Tolle  V.  Correlh,  31  Tex.  362.  98  Am.  This  rule  may  be  dianjfed  by  contmct, 
P  c  510.  ami   when,   in   tinies  of  low  water,  two 
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made  periodic  by  the  character  of  the  machinery  used  will  be  noticed 
in  a  subsequent  section.*  The  right  of  each  proprietor  is  to  the  whole 
flow  of  the  stream,  and  he  cannot,  therefore,  be  awarded  the  right  to 
take  a  definite  part  as  his  own  and  consume  it.*  An  injunction  re- 
straining an  upper  mill  proprietor  from  allowing  more  water  to  run 
over  his  dam  than  is  required  to  operate  his  mill,  or  from  preventing 
its  flow  to  at  least  the  natural  volume  of  the  stream  during  the  work- 
ing hours  of  the  day,  is  therefore  objectionable,  since  it  undertakes  to 
definitely  fix  the  rights  of  the  lower  mill  owner  and  secure  them  to 
him  unlimited  and  unaflFected  by  the  corresponding  rights  of  the  up- 
per owner.* 

470.  Contract  rights. —  The  relative  rights  of  the  riparian  owners 
may  be  changed  by  contract.^  The  grant  by  a  riparian  owner  to  a 
nonriparian  owner  of  a  square  rod  of  land,  through  the  center  of  which 
a  stream  flows,  wath  a  right  of  way  for  a  water  pipe  of  a  specified  size 
therefrom  to  the  grantee*s  nonriparian  land  for  the  conveyance  across 
the  grantor's  land  of  running  water  from  the  stream,  deprives  him,  to 
the  eoctent  of  the  use  of  the  water  granted,  of  his  riparian  right  to  di- 
vert or  use  it  for  domestic  purposes  and  for  watering  stock  to  the  det- 
riment of  his  grantee.*  And  when  the  right  to  use  the  water  in  a  par- 

Thomas  Furnace  Oc'  12    Ohio    0.    D. 
400. 

A  parol  agreement  reserving  to  the 
grantor  of  land,  granted  for  the  ease- 
ment of  a  roadway,  the  riffht  not  to  have 
his  use  of  a  stream  flowing  across  the 
same  disturbed  or  the  flow  interrupted, 
is  not  void  under  the  statute  of  frauds,! 
as  the  right  to  the  water  remains  in  htnn 
as  the  owner  of  the  fee,  and  the  agree- 
ment but  confirms  his  existing  legal 
right.  Bmith  v.  HoUaway,  124  Ind.  329, 
24  N.  E.  886. 

A  railroad  company  constructing  its 
road  under  a  license  conditioned  on  sav- 
ing the  licensor's  water  power  may  be 
restrained  by  equity  from  constructing 
its  ro«d  on  the  licensor's  premises  un- 
til it  shall  give  sufficient  bond  to  pay 
damages  suffered,  if  the  conditions  of 
the  license  is  not  observed.  UnangaVs 
Appeal.  55  Pa.  128. 

*Tocoo  V.  Conroy,  104  Cal.  468,  38 
Pac.  107. 

But  one  who  has  granted  to  another 
the  right  and  privilege  of  taking  water 
from  his  farm  is  entitled  to  have  a 
stream  of  water  thereon  continue  in  its 
natural  course  until  such  time,  at  least, 
as  the  grantee  exercises  his  rirfit  and 
privilege.  Hill  v.  Water  d  Seioer  Oomrw. 
77  Hun,  491,  28  N.  Y.  Supp.  1089. 


mills  on  adjoining  privileges  are  to  have 
an  equal  use  of  the  water  alternately, 
it  is  immaterial  what  was  the  land  or 
capacity  of  either  mill  when  the  right 
was  acquired,  as  their  water  rights  are 
Axed.    Oress  v.  Vamey,  17  Pa.  497. 

*  See  Poet,  i  476. 

Kfrippeti  ▼.  White,  28  Colo.  298,  64 
Pac  184;  Van  Bibber  v.  HiUon,  84 
Cal.  585,  24  Pac.  308,  598;  Vandetiburgh 
v.  Vanbergcn,  13  Johns.  212;  Plum- 
leigh  ▼.  Dawwn,  6  111.  544,  41  Am.  Dec. 
109. 

*How9ie  v.  Hotteief  38  Mich.  77. 

'  One  who  acquires  the  title  to  a  mill 
site  together  with  half  %A  the  upper 
dams  and  the  stream  above,  and  lUso 
a  lower  mill  privilege,  may  annex  an 
interest  in  the  use  of  the  upper  dams  to 
the  lower  privilege  or  convey  such  priv- 
ilege to  the  grantee  of  the  lower  mill, 
so  that  the  rights  thereafter  attached 
to  each  mill  will  be  difl'erent  from  those 
theretofore  existing  before  the  junction 
of  the  estates.  Perry  v.  Parker.  1 
Woodb.  k  M.  280,  Fed.  Cas.  No.  11,010. 

An  easement  and  servitude  appurten- 
ant to  a  dominant  estate,  for  a  specifle 
iitce  of  water  against  a  lower  riparian 
owner,  may  be  relinquished  or  restrict- 
ed in  favor  of  such  riparian  owner  by 
eontraet,  for  a  consideration.     Miner  v. 
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ticular  manner  is  granted  a  reservation  of  certain  rights  to  the  grantor 
will  not  be  construed  to  impair  the  rights  granted  any  further  than  is 
necessary,^  Specific  performance  may  be  granted  of  an  agreement 
for  the  mutual  use  of  the  waters  of  a  stream  when  it  can  be  dona  in 
specie,  and  when  an  action  for  damages  would  not  put  the  injured 
party  in  as  beneficial  a  situation,  because  of  the  nature  of  the  prop- 
erty and  the  fact  that  the  continued  use  of  the  water  as  stipulated  in 
the  contract  is  necessary  to  the  use  to  which  the  property  is  alone 
adapted,  and  to  which  it  is,  and  from  a  period  anterior  to  tJie  time  of 
making  the  agreement  has  been,  devoted.*  If  a  mill  owner  having  the 
right  to  take  sufiicient  water  from  plaintiff's  flume  to  operate  his  mill 
takes  more  than  is  necessary,  it  amounts  to  a  technical  diversion,  al- 
though plaintiff's  mill  is  not  situated  on  the  stream,  but  on  the  farther 
ond  of  the  pond  which  is  fed  by  the  stream,  and  the  defendant  takes 
the  water  to  supply  his  mill  from  the  same  flume  which  supplies 
plaintiff's  mill  and  after  it  passes  plaintiff's  mill  in  its  course  to  the 
flume.'  If  one  having  the  privilege  of  taking  the  w-ater  from  a  reser 
voir  raises  the  dam  to  the  injury  of  the  grantor,  the  latter  has  the 
right  to  reduce  it  to  a  proper  height,  but  not  to  demolish  it  entirely.^ 
A  legislative  gi*ant  to  a  riparian  owner  of  the  right  to  make  use  of  his 
riparian  rights  confers  upon  him  no  franchise  or  additional  powers.^ 
Conversely,  the  acceptance  of  a  grant  of  land  further  up  the  stream, 
A\'ith  certain  conditions  attached,  does  not  deprive  the  riparian  owner 
of  any  of  the  rights  which  have  attached  to  his  property.® 
,  The  owners  of  all  the  power  on  a  stream  may  unite  in  an  agreement 
ior  the  construction  of  a  storage  reservoir  farther  up  the  stream,  and 
provide  for  the  regulation  of  the  flow  of  the  water  therefrom.*     A 

•  The  prantee  in  a  partition  deed  of  •Wter  v.  CoveU,  29  Conn.  197. . 

that  i>ortion  of  an  entire  tract  on  which  *Dyer  v.  Deputy  5  VThart,  684. 

is   located   a   distilleiy   erected  by   the  ^People  ew  rel.  Niagara  Falls  Hydrau- 

ori<rinaI  owner  of    the    tract,    together  lie  Potcer  rf  Mfg,  Co.  v.  Smith,  70  App. 

with  ''the  necessary   and   UBeful    water  Div.  643,  76  N.  Y.  Supp.  1100. 

privileges  for  the  benefit"  of  the  dis-  *  A  riparian  owner  entitled  to  the  use 

tillery,  reserving  to  one  of  the  grantors  of  the  flowing  water  of  a  creek,  by  the 

the  tise  of  the  water  in  the  race  for  his  acquisition  of  a  grant  of  lands  higher 

stock  as  heretofore,  is  entitled  to  have  up  the  stream,  in  which  the  Crown  re- 

the  water  so  used  by  such  grantor  as  serves  the  right  to  take  the  water,  does 

not  to  pollute  it  or  divert  it  from  its  not  thereby  lose  his  right  to  compenaa- 

natural  flow  so  as  to  make  it  unlit  and  tion  for  loss  of  water  to  his  property 

interfere  with  its  use  for  distillery  pur-  lower  down  the  stream  upon  the  Crown 

]K>so8,  since  the  incidental  use  thus  re-  availing  itself  of  the  reservation  in  the 

sen'od  cannot  be  construed  to  defeat  or  upper  grant.     Lord  v.  Sydney,  12  Moore 

interfere  with  the  dominant  right  of  the  P.  C.  C.  473,  33  L.  T.  1,  7  Week.  Rep. 

grantee  to  the  beneficial  use  of  the  wa-  267. 

ter  for  his  distillery.  Price  v.  Latcson,  *  An  agreement  by  several  mill  owners 

74  Md.  499,  22  Atl.  206.  to  convey  their  ri«:hts    to    a    company 

^Shimer  v.  i/orm  Ccmal  d  Bkg.  Co.  which  should  build  a  new  dam  adequate 

27  N.  J.  Eq.  364.  to  furnish  power  to  all,  and  that  they 
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(servitude  to  contribute  toward  the  expense  of  maintaining  a  storage 
reservoir  may  be  imposed  upon  the  estate  of  a  mill  owner  by  prescrip- 
tion.**^ The  owner  of  a  mill  benefited  by  a  reservoir  owned  in  com- 
mon by  the  owners  of  other  mills  on  the  stream  will  be  bound  by  his 
agreement  to  contribute  to  the  cost  of  repairing  the  reservoir  dam 
after  the  repairs  have  been  made.*^  The  mere  imposing  upon  the 
grantee  of  a  lower  mill  privilege  of  the  duty  of  sharing  in  the  expense 
of  maintaining  the  dam,  flume,  and  gate  at  the  outlet  of  the  reservoir 
pond  will  not  of  itself  give  him  a  right  to  have  the  water  held  back  for 
his  benefit*^  Where  several  mill  owners  unite  for  the  erection  of  a 
storage  reservoir  imder  an  agreement  that  the  times  when,  and  the 


should  take  the  water  at  an  annual 
rental  of  5  percent  on  the  cost  of  the  new 
dam,  each  to  pay  his  proportional  part 
of  the  same  in  January  annually,  meas- 
ured by  the  proportion  of  the  water  he 
should  have  drawn  during  the  year,  is 
an  agreement  nmning  from  year  to  year, 
so  that  a  mil!  owner  may  terminate  hi^ 
liability  at  the  end  of  any  year  by  ceas- 
ing his  use  of  the  water.  New  Sharon 
Water  Poircr  Co,  v.  Fletcher,  88  Me. 
o71,  34  Atl.  522. 

Where  the  proprietors  of  mills  and 
mill  sitc^fl  upon  a  stream  erected  a  dam 
for  the  purpose  of  furnishing  their  mills 
with  an  increased  and  more  constant 
supply  of  water,  under  an  agreement  by 
which  each  contributed  a  certain  sum 
for  its  erection,  which  it  was  agreed 
should  remain  a  permanent  dam  for 
their  u.se  and  Iteneflt,  it  became  the  duty 
'of  the  parties  to  the  contract  during  dry 
season  to  consult  each  others  interests 
and  to  ut<e  the  water  only  during  the 
usual  working  hours  of  each  day,  when 
all  could  use  it  to  advantage;  and  re- 
'«pondent  whose  mill  and  pond  was  above 
1  those  of  most  of  the  petitioners,  who 
lused  the  water  rights,  thereby  lowering 
his  pond  and  necessitating  the  petition- 
er's mills  to  wait  in  the  morning  until 
his  pond  had  filled,  was  restrained  from 
such  wrongful  use  of  the  water.  Rock 
Mfg,  Co.  v.  Hough,  39  Conn.  190. 

The  owners  of  milling  property  on  an 
upper  race,  which,  by  mutual  covenants 
and  agreements,  constitutes,  in  connec- 
tion with  a  flume  and  lower  race,  a  res- 
ervoir from  which  the  owners  of  such 
jproperty  and  the  former  owners  of  lower 
{milling  property  had  the  right  to  draw 
I  water  for  their  respective  mills  as  there- 
in provided  for,  are  entitled  to  an  in- 
jtinction  to  restrain  a  city  purchasing 
the  lower  milling  property  from  filling 


up  such  lower  race,  thereby  reducing 
the  size  and  capacity  of  the  re^ryoir  so; 
as  to  reduce  the  water  supply  at  their 
mill  at  certain  stages  of  the  w&ter,  a\-' 
though  the  city  has  the  fee  of  the  lAod. 
where  most  of  the  proposed  filling  is  to 
be  done  as  it  holds  it  subject  to'  the 
plaintiff's  easement.  Koenig  v.  Water^ 
toicn,  104  Wis.  409,  80  N.  W.  728. 

A  burden  imposed  upon  the  gratitee' 
of  a  mill  privilege  to  contribute  to-, 
wards  the  amount  to  be  paid  for  flowage 
by  a  storage  reservoir  may  be  enforced- 
in  equity  against  his  grantee.-  Whittm-. 
ton  Affg,  Co.  v.  Staples,  164  Mass.  319. 
29  L.  R.  A.  500,  41  N.  E.  441. 

An  agreement  between  mill  owners  to 
share  equally  the  expense  of  construct- 
ing reservoirs  to  improve  the  flow  of 
the  stream  and  making  such  proportion- 
ate share  of  the  expense  a  lien  on  their 
respective  estates  creates  an  equitable 
lien,  enforceable  by  one  of  them  alone 
who  has  paid  more  than  his  share,' 
against  purchasers  of  some  of  the  mills 
who  bought  them  with  notice  of  the  lien. 
Clarke  v.  Southicick,  1  Curt.  C.  C.  297, 
Fed  Ca«.  No.  2,863. 

^''Whittenton  Mfg,  Co.  v.  Staples,  164 
Mass.  319,  29  L.  R.  A.  500,  41  N.  E. 
441. 

^Mullett  V.  Bemia,  100  Mass.  92. 

"Whitnetf  v.  Wheeler  Cotton  MUU, 
151  Mass.  .396,  7  L.  R.  A.  613,  24  N.  E. 
774. 

The  system  of  discharging  water  from 
a  reservoir,  a  portion  of  which  another, 
is  entitled  to  convey  therefrom  to  his 
land  through  a  ditch,  may  be  changed 
so  long  as  it  is  discharged  in  such  vol- 
ume that,  the  ditch  being  in  good  condi- 
tion, it  will  give  the  latter  a  reasonable 
iise  of  the  water  to  which  he  is  entitled. 
Bean  v.  SionevMrn.  104  Cal.  49,  37  Pac. 
777,  38  Pac.  39. 
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quantity  and  manner  in  which,  the  water  shall  be  drawn  off  shall  be 
subject  to  the  will,  order,  and  direction  of  the  majority  in  interest, 
the  majority  will  not  have  the  right  to  let  the  water  run  to  waste,  nor 
the  right  to  compel  the  minority  to  pay  rent  for  water  used  when  its 
flow  is  not  required  by  the  interest  of  the  majority.^*  Owners  of 
parts  of  water  lots  with  easement  to  the  water  in  the  remainder  of 
them,  whose  deeds  make  them  stockholders  in  the  grantor  corporation, 
are  chargeable  with  notice  that  the  unconveyed  fee  thus  subject  to 
their  easement  is  a  trust  fund  for  the  payment  of  the  debts  of  the  cor- 
poration, and,  knowing  of  the  trust,  they  cannot  hold  so  as  to  defeat  n 
judgment  creditor  thereof.** 

471.  TTtilization  of  power.— In  Dickson  v.  Bumham^  it  is  said 
that  "the  water  to  which  every  riparian  proprietor  is  entitled  consists 
of  the  difference  of  level  between  the  surface  where  the  stream  in  its 
natural  state  first  touches  his  land,  and  the  surface  where  the  stream 
leaves  his  land.  He  has  no  right  to  dam  the  water  back  so  as  to  throw 
it  upon  the  land  above  his  own.  If  he  does  so  by  a  single  foot  or  less, 
he  is  liable  to  an  action,  even  though  the  proprietor  above  him  suffers 
no  material  injury,  and  though  the  mill  of  the  trespasser  is  a  public 
benefit  This  rule  follows  from  the  sacred  character  which  the  law 
attaches  to  private  property,  property  being  one  of  the  chief  main- 
stays of  society,  and  one  of  the  most  active  agents  in  promoting  civil- 
ization and  material  prosperity."  The  maxim,  De  minimis  non 
curat  lex,  cannot  be  applied  in  such  cases.  And  this  expresses  the 
true  rule  upon  the  subject  Therefore,  a  ripar«an  owner  cannot  bo 
said  to  be  entitled  to  a  natural  mill  seat  for  the  propulsion  of  machin- 
ery by  falling  water,  although  such  a  mill  seat  may  exist,  if  it  appears 
that  the  title  to  the  land  between  the  point  where  the  mill  is  to  be  lo- 
cated and  a  point  a  sufficient  distance  up  the  stream  to  give  a  head 
race  with  a  sufficient  fall  of  water  to  render  it  valuable  for  milling 
purposes  is  not  in  such  owner,  but  such  land  is  divided  into  several 
parcels  owned  in  severalty  by  various  persons.*  In  the  other  direc- 
tion the  mill  owner  on  a  stream  has  a  right  to  sink  his  water  wheel  as 
low  as  the  fall  on  his  land  will  permit,  and,  where  he  has  acquired  a 
right,  whether  permanent  or  temporary,  to  flow  the  water  back  to  the 
channel  of  the  stream  by  means  of  a  race  through  the  lands  of  a  lower 
proprietor,  he  can  sink  his  wheel  so  as  to  take  advantage  of  the  fall  in 

^nall9u  V.  Wood,  8  Cush.  48.  Broirn  v.  Bush,  45  Pa.  61 ;  Plumleigh  v. 

"lfo«e»  V.  Eagle  d  P.  Mfg.  Co.  02  Ga.  Datvson,  0  111.   550.  41   Am.  Dec.  1»9; 

455.  Oood  V.   Dodge,  3   Pittsb.  557:   M'Cal- 

*  14  Orant  Ch.  (IT.  C.)  594.  mont  v.  Whitaker,  3  Rawle,  84,  23  Am. 

*Binney'8    Case,    2     Bland.    Ch.   99;  Dec.  102. 
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the  stream  upon  bis  own  and  the  lower  lands  taken  togeth<^r,  and  can 
maintain  an  action  against  a  proprietor  still  lower  on  the  stream  for 
obsructing  the  flow  from  such  race  by  the  construction  of  a  fish  dam, 
causing  backwater  upon  the  wheeL^  Xo  one  can  be  said  to  have  a 
mill  privilege  which  cannot  be  used  without  injury  to  others.*  But 
the  power  which  can  be  derived  from  the  flow  of  the  stream  within 
the  limits  of  a  man's  boundaries  is  as  much  property  as  is  the  land  to 
which  it  is  incident.^  The  damages  to  be  paid  for  injury  to  it  is  the 
actual  value,  exclusive  of  any  imaginary  or  speculative  value.*  In 
determining  the  power  which  any  given  fall  will  furnish,  the  courts 
will  take  judicial  notice  of  the  natural  laws  of  gravitation  and  hy- 
draulics which  govern  the  natural  flow  of  water  from  a  higher  to  a 
lower  level.^  And  LeflFePs  tables  are  competent  evidence  upon  the 
number  of  horse  power  which  can  be  furnished  by  a  stream,  in  view 
if  the  fact  of  the  united  acquiescence  in  their  accuracy  and  in  the  re- 
sults of  computations  founded  upon  them.®  Instrumental  measure- 
ments of  the  height  of  a  dam  or  flow  of  the  water  must  yield  to  actual, 
visible  faets.^  When  a  lower  riparian  owner  has  established  at  law 
his  right  to  an  uninterrupted  flow  of  water  for  certain  purposes,  it  is 
res  adjudicata,  and  cannot  then  be  impaired  by  the  institution  by  the 
upper  owner  of  an  alleged  original  standard  for  its  measurement^® 
One  tenant  in  common  of  a  water  right  may  sue  alone  to  protect 
or  recover  the  water  from  a  trespasser  or  one  using  it  without  right" 
Several  owners  on  the  same  stream  may  unite  in  a  bill  to  enjoin  the 
drawing  of  water  from  a  reservoir  used  by  them  jointly  for  the  benefit 
of  tlieir  mills.  ^^  Equity  will  take  no  action  in  a  case  involving  the 
determination  of  conflicting  water  rights  appurtenant  to  the  mills  of 
plaintiff  and  defendant,  when  the  situation  of  the  defendant's  mill 
is  such  that  by  running  at  unusual  hours  he  exhausts  the  plaintiff's 
water  supply  for  his  mill  situated  lower  down  on  the  stream,  where  it 

»CaM  V.  Weher,  2  Ind.  108.  of  hia   property.     Hickox  Y.  Parmelec^ 

*navi8  y.  Fuller,  12  Vt  178,  36  Am.  21  Conn.  80. 

Dec.  334-  *Good  v.  Dodge,  3  Pittsb.  557. 

n^ercfore,  the  fact  that  the  owner  of  ^Dorian  v.  East  Brandf^ine  d  W.  R. 

land  between  the  outlet  of  a  pond  and  Co,  4d  Pa.  520. 

the  adjoining  land  of  miU  owners  be-  ^Hicks  v.  Silliman,  93  111.  265. 

low,  in  conjunction  with  such  mill  own-  *Oarvood  v.  New  York  0.  d  B.  R.  R, 

era  erected  a  dam,  flume,  and  gate  at  Co.  45  Hun,  128. 

said  outlet  for  the  purpose  of  control-  *Finoh  v.  Oreen,   IS  Minn.   355,  Oil. 

ling  the  water  for  the  use  of  their  mill,  315. 

did   not   confer  upon   auch   owner   the  ^^Marahall  v.  Herahey,  185  Pa.  238,  39 

right  to  construct  or  use  the  w^orks  at  Atl.  887. 

the  outlet  of  the  pond  to  the  exclusion  ^^Hpnniah    Fork    City   v.     Hopper,   7 

of   those   who   might   subsequently   be-  Utah,  235,  20  Pac.  293. 

come,  under  him,  owners  on  the  stream  "BcUlou  v.  Hopkinion,  4  Gray,  324. 
between  the  outlet  and  the  lower  part 
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is  not  apparent  that  defendant  operates  his  mil]  differently  in  point 
of  time  from  what  it  has  always  been  operated  since  its  erection  in 
1836,  prior  to  plaintiff's  mill,  nor  whether  defendant  has  or  has  not 
«  prescriptive  right  to  operate  his  mill  as  he  does,  nor  that  such  opera- 
tion thereof  is  an  nnreasonable  use  of  his  rights  as  a  mill  owner  and 
riparian  proprietor.*^ 

471a.  Interference  with  stored  water. —  After  the  ar^-angements  for 
utilizing  the  power  have  been  perfected  die  potential  energy  latent  in 
stored  water  is  a  species  of  property  which  will  be  protected  by  the 
courts.  Equity  will  enjoin  the  letting  off  of  the  water  without  right  ^ 
And  the  right  to  the  possession  and  enjoyment  of  a  water  privilege  of 
that  kind  cannot  be  questioned  by  a  stranger  who  shows  no  claim  to 
the  property.^  The  owner  of  a  mill  privilege  is  entitled  to  all  the 
power  generated  by  his  works,  and,  where  power  over  and  above  what 
he  uses  is  illegally  used  by  another,  he  may  recover  damages  therefor."' 
Persons  who  keep,  maintain,  and  continue  an  outlet  cut  by  a  third  per- 
son, which  drains  the  water  from  a  pond,  may  be  liable  for  the  inju- 
ries Uiereby  caused  if  such  conduct  necessitates  direct  and  positive  ef- 
forts to  keep  the  outlet  open.'*  Although  a  grant  to  one,  not  a  tenant, 
of  the  right  to  take  water  from  a  mill  fliune  owned  by  another,  not  his 
landlord,  is  presumed  from  its  uninterrupted  exercise  for  more  than 
fifteen  years,  whether  under  a  claim  derived  from  a  third  party,  or 
from  the  flume  owner  accompanied  by  his  continued  acquiescence, — 
such  presumption  is  rebutted  when  it  is  shown  that  the  claimant,  with- 
in that  time,  acknowledged  the  superior  right  of  the  owner,  even 
though  he  did  so  under  a  mistake  as  to  his  own  rights.^  That  an  ob- 
struction wrongfully  placed  in  a  mill  pond  is  lower  than  the  bottom 
of  the  owner's  flume  will  not  defeat  an  action,  since  the  owner  is  en- 
titled to  have  his  pond  clear,  so  that  he  can  lower  his  flume  should 
he  wish  to  do  so.**  The  upper  owner  cannot  tap  the  pond  which  has 
been  thrown  back  upon  his  land  by  the  lower  owner  to  secure  water 

^Cheshire  Mills  v.  Goiring^  62  X.  H.  Case  will  lie  for  consequential  dam- 

618.  agoa  from  an  alleged  diversion  of  water 

^Ballou  V.    riopkinton,   4   Cfray,   324;  caused   by   one   who  wrongfully   enters 

Emerson  v.  Berfjin,  71  Cal.  335/l2  Pac.  upon  the  mill  premises  and  removes  a 

242.  flashboard.     Meyer   v.    Horst,    106    Pa. 

Equity  has  jurisdiction  of  a  suit  by  552. 

the  owner  of  a  mill  pond  to  restrain  the  *8mith  v.  Moodus  Water  Potoer  Co, 

drawing  of  water  therefrom  by  a  third  33  Conn.  463. 

person  who  claims  a  right  to  do  so  un-  'Mitchell    v.    WaJker,    2    Aik.    (Vt.) 

der     a     deed     requiring     construction,  206.  16  Am.  Dec.  710. 

where    the    anticipated    injury    will    be  *0' Riley  v.  McChemey,  49  N.  Y.  672. 

continuing,  and  its  extent   is  doubtful.  Affirming  3  Lans.  278,  where  it  was  held 

Li/on  v.  McLavghlin,  32  Vt.  423.  that  the  fact  that  a  deposit  in  a  mill 

^Hoirard  v.  Ingersoll,  17  Ala.  780.  pond  has  not  been  reniovpd  will  not  prc- 

*Butman  v.  Tlusscy.  12  Mo.  407.  vent  the  owner  frotta  recovering  from  the 
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to  run  his  machinery.^  If  tlic  water  is  removed  and  utilized  by  a 
stranger,  the  o>\*ner  may  maintain  an  action  of  tort  for  the  wrong 
done,  and  recover  as  <laniages  the  market  value  of  the  power  actually 
taken,  with  annual  interest;  and  the  fact  that  the  owner  had  no  pres- 
ent facilities  for  utilizing  the  power  does  not  prevent  a  recovery. 
Rents  received  by  the  wrongdoer  for  the  use  of  the  water  cannot, 
however,  be  recovered  in  an  action  for  the  wrongful  taking  of  the  wa- 
tcr.^  No  recovery  can  be  had  for  the  use  of  water  escaping  from  a 
waste  way  of  the  owner  of  the  power,  and  which  he  could  not  re- 
•«*laim.*  A  purchaser  from  the  state  of  surplus  water  power  created 
by  a  dam  in  aid  of  navigation,  and  which  is  reserved  to  the  state  by 
the  statute  autliorizing  the  improvement,  is  entitled  to  an  injunction 
n-straining  riparian  proprietors,  who  have  cut  through  an  enibank- 
uient  built  in  front  of  their  land  for  the  purpose  of  utilizing  the  wa- 
ter power  of  the  pond  by  means  of  a  canal  constructed  by  them,  from 
<Jrawing  wviter  therefrom  for  such  purpose.^  ^  An  injunction  will  not 
Ik?  granted  to  restrain  interference  with  the  plaintiff's  alleged  right 
ro  draw  water  for  the  use  of  his  mill  from  the  defendant's  reservoir, 
where  the  right  is  controverted,  has  not  been  established  at  law,  and  it 
does*  not  appear  that  there  is  danger  of  irreparable  mischief  or  that 
ihe  plaintiff  has  not  an  adequate  remedy  at  law.** 

471b.  Common  interests  in  single  privilege. —  If  the  descent  of  the 
stream  at  one  point  extends  through  the  property  of  several  different 
owpers,  they  may,  for  tJie  purpose  of  utilizing  the  power  to  its  fullest 
<*xteiit)  unite  in  the  construction  of  works  which  will  enable  them  to 
use  the  full  power  of  the  stream  at  that  point  and  divide  the  power 
'•reated  among  themselves  according  to  their  respective  interests.  So, 
also,  one  owning  power  which  is  sufficient  to  operate  several  mills  may 
arrant  to  different  mill  owners  the  right  to  draw  from  the  reservoir 
4*noiigh  power  to  operate  their  respective  mills.  And  again,  a  single 
mill  and  privilege  may  descend  to  heirs  in  such  a  way  as  to  create 
joint  interests  in  the  power.  In  these  ways  there  may  arise  common 
interests  in  one  privilege  which  will  require  regulation  and  protec- 
tion by  the  courts.    The  questions  presented  by  the  rights  arising  out 

^me  responsible  thereior  the  expense  of  Rut  he  may,  in  the  discretion  of  the 

making  the  removal.  court,  be  refused  a  mandatory  injunc- 

^Merriti  v.  Parker,  1  N.  J.  L.  460.  tion  to  compel  one  who,  without  right, 

•flfr'»€n  Bay  d  M,  Canal  Co.  v.  Kau-  has  cut  throujofh  the  embankment  for  the 

kauna  Water  Potcer  Co.  112  Wis.  323,  purpose  of  utilizing  the  power,  to  re- 

^7  N.  W.  864.  store  such  embankment,  where  the  gates 

*Washabaugh  v.  Oyetery  IS  Pa.  497.  erected  at  such  point  stop  the  water  as 

^O recti  Bay  d  M.  Canal  Co.  v.  Kau-  c-ffectually   as   the   bank   would,   if   re 

kauna  Water  Po%cer  Co.  70  Wis.  635,  3o  stored.     Ibid. 

N.  W.  .529,  36  N.  W.  828.  '^Perkins  v.  Foye,  60  N.  H.  496. 
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of  the  adjustment  of  the  common  interests  which  attach  to  the  land, 
mill  and  privilege,  are  somewhat  different  from  those  which  ai'ise  in 
the  adjustment  of  mere  power  right<^.  If  the  joint  ownership  extend** 
to  the  mill  as  well  as  to  the  privilege,  occupation  by  one  of  the  joint 
owners  necc-^sarily  excludes  the  other  from  any  use,  and  he  will  be 
required  to  makp  compensation  for  the  use  which  he  makes  of  the 
property,  notwithstanding  lie  occupies  with  the  consent  of  his  co- 
tenant,  unless  he  is  expressly  relieved  by  the  latter  from  the  necefi- 
sity  of  making  such  compensation.*  If  the  joint  interest  is  merely 
in  the  privilege,  each  owner  is  entitled  to  make  use  of  the  common 
property  and  is  entitled  to  any  advantage  which  the  location  of  his 
property  gives  him  over  his  cotenant;  and,  therefore,  he  is  not  an- 
swerable for  the  reasonable  use  of  his  property,  although  the  other  is 
thereby  prevented  from  obtaining  full  enjoyment  of  his  own  prop- 
erty as  he  might  otherwise  have  done.*  The  respective  rights  of  those 
entitled  to  receive  i)ower  from  one  dam  may  be  adjusted  by  contract, 
and,  when  this  is  done,  the  courts  will  follow  the  contract  in  enforcing^ 
the  respective  rights  of  the  parties.^  The  contract  may  provide  for 
the  periodical  use  by  the  respective  parties  in  interest  of  the  entire 

^Shieh  V.  Stark^  14  Ga.  429.  the   time   of  the  release,  so  that  such 

*  Elach  of  two  joint  owners  of  a  mill  right  will  pass  to  Hubflequent  grantees  of 

privilege  is  entitled  to  the  use  of  hie  the  releasee.     Hutchinson  v.  Chase,  39 

share,  notwithstanding  that,  where  the  Me.  508,  C3  Am.  Dec.  645. 

mills  of  both  are  on  the  same  side  of  lender    partition    deeds    executed    be- 

the  stream,  the  use  of  his  privilege  by  tween  tenants  in  common  of  a  gristmill 

the  lower  owner  will  impair  the  value  and  sawmill,  whereby  one  mill  is  con- 

of  the  interest  of  the  other.     Bailey  v.  veyed  to  each,  biit  which  leave  the  mill- 

Itust,  16  Me.  440.  dam  and  the  land  on  which  it  stood  as 

'lAndeman  v.  Lindaey,  69   Pa.   93,  8  a  common  property,  one  cannot  exclude 

Sm.  Itep.  219.  the  other  from  taking  water  through  a 

Tenants  in  common  of  a  mill  lot  and  flume  passing  along  his  water  front  and 

privilege  may  by  mutual   deeds  divide  over  the  bed  of  the  river,  where  there  is 

the  former,  but  continue  to  possess  the  nothing  in  the  deeds  which  implies  an 

privilege  in   common.     Bailey  v.   Ru^t^  intent  by  either  party  to  abandon  the 

15  Me.  440.  use    of    the    water    for    mUl    purpooes. 

Where  by  an  indenture  the  water  Sorris  v.  Hill,  1  Mich.  202. 
power  created  by  certain  works  is  ap-  Where  tenants  in  common,  upon  di< 
portioned  between  those  having  inter-  viding  the  property,  conduct  a  stream 
ests  in  it,  by  stating  that  each  shall  out  of  its  natural  diannel  for  the  pur- 
have  the  amount  of  water  which  will  pose  of  creating  a  number  of  mill  sites 
flow  through  a  certain  number  of  gates  upon  the  artificial  course,  and  divided 
of  certain  dimensions,  neither  can  claim  them  among  the  proprietors,  each  is  en- 
an  advantage  over  the  other  by  prescrip-  titled  to  the  proportion  of  the  flow 
tion.  usage,  prior  occupancy,  location,  which  is  capable  of  being  enjoyed  upon 
or  otherwise.  .Bardu>ell  v.  Ames,  22  his  own  lot  according  to  the  rules  which 
Pick.  ;133.  prevail  among  riparian   proprietors,  in 

A  release  by  one  tenant  in  common  of  the  absence  of  any  stipulation  making 
land  containing  a  mill  privilege,  to  the  another  apportionment.  Townsend  y. 
other  of  the  privilege,  together  with  the  McDonald,  12  N.  Y.  381,  64  Am.  I>ec. 
rights  and  appurtenances  thereunto  be-  381.  The  construction  of  contracts  re- 
longing,  will  include  the  right  to  flow  lating  to  a  division  of  water  po^^er 
iho  land  detained  by  him  as  it  exists  at  more  fully  appeaFS  in  chap,  xxiv.,  post^ 
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power  of  the  stream.*  In  defense  of  an  attempt  to  enforce  contract 
rights,  the  contract  may  be  shown  to  be  invalid.'  Where  the  com- 
mon interest  attaches  only  to  the  use  of  power,  either  may  use  all  the 
lK>wer  generated  by  the  stream  when  the  other  does  not  need  it,  and 
wlien  he  can  do  so  without  inflicting  injury  upon  his  co-owner.^  But, 
in  case  all  are  seeking  to  make  use  of  their  rights,  each  must  act  in 
a  reasonable  manner,  and  what  that  is,  is  a  question  of  fact  to  be 
settled  by  the  jury."  The  acts  and  declarations  of  one  of  several  own- 
ers of  a  water  power  in  the  presence  and  hearing  of  the  others  as  to 
their  respective  rights  is  competent  evidence  as  against  one  claiming 
under  cither.®  Any  misuser  on  the  ]>art  of  one  of  the  cotenants  which 
4lire<»tly  impairs  tho  rights  of  the  otiier  gives  the  latter  a  right  of  ac- 
tion for  damages.^    And  c<]uity  may  enjoin  such  wrongful  use.^®  One 

•  Where  tenants  in  common  of  a  miU  amount  of  work  in  less  time,  more  effi- 
piivilcge  have  ngreiMl  to  apportion  the  cently  and  with  less  water,  if,  in  propel- 
urtc  by  each  using  tlio  number  of  days  a  lini?  additional  machinery,  it  uses,  for  a 
month  which  reproAonts  his  share,  one  few  hours  at  a  time,  more  water  than 
of  them,  who  owns  the  opposite  side  of  the  old  \\heel  needed,  but  in  such  case 
the  stream,  cannot  interfere  with  the  the  miller  closes  the  gates  and  allows 
privilege  by  drawing  water  from  the  the  dam  to  refill,  so  that  in  fact  there 
pond  on  that  side  during  the  time  that  is  supplied  to  another  mill  thereto  enti- 
fiis  ootenant  is  entitled  to  the  privilege,  tied  as  much  and  as  beneficial  water 
Jitiss  V.  RicCy  17  Pick.  2.3.  power  as  was  reserved  to  it  when  the 

-  A  mortgagor  of  a  water  privilege  old  wheel  was  in  use, — the  proprietor  of 
mny.  in  defense  of  an  action  for  at-  the  latter  has  no  good  reason  to  com- 
tompting  to  use  the  privilege  in  contra-  plain.  Howe  Scale  Co.  v.  Terry ,  47  Vt. 
vontion  of  the  terms  of  the  mortgage,  109.  But  see  Miller  v.  Lapham,  44  Vt. 
avail  himself  of  the  fact  that  he  had  no  416. 

titlo,  so  that  nothing  passed  by  the  in-  "A  temporary  injunction  should  be 
strnmont,  when  such  fact  appears  by  granted  plaintiff  to  restrain,  pending 
admissions  upon  the  record.  Wheclock  the  action,  the  obstruction  of  a  race  by 
V.  Urt'shaw,  10  Pick.  341.  a  frame  and  gates  constructed  by  one  of 

*  Whvix  a  miller,  on  taking  title  to  the  parties  to,  and  in  violation  of,  a  par- 
imo  of  two  mills  on  opposite  sides  of  a  tition  judgment  prescribing  the  meUiod 
«lam  s!ii)plying  l»oth  with  power,  finds  of  regulating  and  using  the  water  there- 
tho  other  mill  suspended,  with  its  wheel  of,  and  by  inference  requiring  the  raoe 
and  ihimo  rotted  away,  he  may,  in  a  to  be  kept  clear  and  unobstructed,  where 
prnilfnt,  careful  way,  lawfully  run  his  such  obstruction  is  under  the  absolute 
own  mill  continuously,  as  '^heretofore  it  control  of  the  defendant,  and  so  con- 
had  hren  run,  with  the  .vater  that  other-  strueted  as  to  be  readily  used  so  as  to 
wisf  would  go  to  waste,  although  use-  destroy  the  plaintiff's  rights,  although 
nbli*  by  the  other  mifl  when  in  opera-  claim<»d  to  have  been  constructed  solely 
tion ;  and  will  not  incur  liability  for  so  to  pri'vent  the  use  by  plaintiiT  of  more 
floing  to  the  neighboring  proprietor,  at  than  his  share  of  the  water  power, 
least  until  after  notice  from  the  latter.  Mtdheraer  v.  Kornig^  H2  Wis.  558,  22  N. 
lioirr  Hmle  Co,  v.  Terry,  47  Vt.  109.  VV.  745. 

^Hntnria  Mfg.  Co,  v.   Ncxcton  Wagon  Injunction    may    be   granted    for   the 

Co,  01  ill.  230.  purpose     of     preserving     water     ri^htw 

*<\ippen  V.  Morsx,  49  N.  Y.  (13.  which    are    held    in    common.     BiisA   v. 

•Runnrh    V.    Bullcn,    2    N.    H.     532;  Rice,   17   Pick.   39;    Ballou  v.   Wood,   8 

Hindis  v.  Rohinaon,  57  Me.  324,  09  Am.  Cush.  48;  Kennedy  v.  Scovil,  12  Conn. 

Doc.  772.  327. 

nirt  when  an  improved  wheel  replaces  But  one  tenant  in  common  of  water 

oiH'  used  when  the  water  right  accrued,  power  will  not  be  restrained  from  occa- 

which,   while  requiring   more   water   to  sionally   using  more  than  his  ahnre  of 

drive   all  the  machinery,  does   a  given  the   water,   where   his   cotenant    hasi  nn 
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of  i^overal  owners  of  power  on  tlie  same  dam  may  maintain  an  action 
against  any  other  who  ie  injuring  his  rights."  The  interest  which  a 
joint  owner  has  in  a  dam  gives  him  no  right  to  erect  other  8tructui'e& 
on  the  stream  which  will  injure  the  ooimnon  property,  and,  thereby 
his  co-owner.^^  What  the  rights  of  the  respwitive  owiiers  are  and 
what  will  constitute  an  interference  witli  them  are  questions  of  fact, 
for  the  jury.*^  A  person  having  a  right  to  a  ct^rtain  portion  of  the 
water  of  the  stream  at  a  particular  dam  has  no  right  to  draw*  oflF  the 
same  portion  at  a  considerable  distance  above  the  dam  witliout  the 
consent  of  the  owners  of  the  other  mills  on  the  same  dam.^*  A  change 
of  place  in  the  use  of  water  jyjwer  presents  no  cause  of  complaint  to 
the  owner  of  a  werer  privilege  at  one  end  of  the  dam,  so  long  as  a 
mill  owner  on  the  otlier  bank  of  the  river,  w'ho  opens  tlie  gates  of  his 
end  of  the  dam  and  allows  the  water  to  flow  down  to  be  used  in  mills 
owned  by  him  situated  lower  down,  does  not  use  a  greater  quantity  of 
water  than  he  is  entitled  to.'^  One  under  obligation  to  bear  a  portion 
of  the  expense  of  keeping  a  dam  in  rej)air,  and  whose  right  to  use  wa- 
ter is  qualified  by  the  obligation,  is  not  entitled  to  a  mandatory  in- 
junction awarding  him  an  absolute  and  unqualitied  right  to  a  sjKieified 
quantity  of  water.^®  To  entitle  one  to  control  the  use  of  the  power 
of  a  dam  he  must  have  a  legal  interest  in  it  Therefoiv  one  who  mere- 
ly places  a  flume  in  a  dam  erected  by  another  cannot  maint4iin  an  ac- 
tion against  the  latter  for  permitting  water  to  run  to  waste,  although 
he  is  the  owner  of  the  land  on  which  the  dam  is  located.*^  Persons 
having  contract  interests  in  a  dam  cannot  recover  damages  for  in- 
juries caused  by  changes  in  the  dam  w^iich  were  made  with  their  con- 
sent. So  that  if  the  general  owner  of  a  mill  privilege  in  which  others 
have  a  contract  interest  has  w  ith  their  knowledge,  acquiescence  and 
cx)nsent,  built  on  his  own  land  a  new  dam  and  works  by  which  the 
water  is  supplied  to  the  common  flume,  they  cannot  recover  compensa- 
tion for  any  injuries  they  may  have  thereby  sustained.*®  The  rela- 
tive rights  of  the  owners  of  mill  privileges  on  a  stream,  under  a  deed 
from  a  common  owner  granting  each  a  certain  proportion  of  the  flow 
of  the  stream,  are  not  aflected  by  the  appropriation  by  a  municipal 
corporation  of  a  portion  of  the  water  formerly  flowing  in  the  stream 

riioanp   of    ntilizinjj   his    share   and   has  ^*\Vchh  v.  Portland  Mfg,  Oo.  3  Siinin. 

never  sued  for  dauia^j^es  for  the  exco«*sive  189,  Fed.  Cas.  No.  17,322. 

use  made  bv  the  other.     N  orris  v.  IT  ill,  '*U7ij7/ter  v.  Cocheoo  Mfg.  Co.  9  N.  H. 

1  Mich.  202.  454,  32  Am.  Dec.  382. 

^mcLcllKin  v.  Jenness.  43  Vt.   183,  5  'HiradficU  v.  Daccll,  48  Mich.  9,  11 

Am.  Rep.  270.  N.  W.  TOO. 

^Parrar  v.  Cooper.  34  Me.  394.  "Bradford  v.  CrcBsey,  46  Me.  9. 

^Donglass  v.  Whittvmore,  32  Vt.  685.  ^Praii  v.  hannton,  2  Allen,  276. 
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at  a  point  on  one  of  its  tributary  branches  for  the  injury  caused  by 
which  comi)en8ation  has  been  made  and  received  by  thein.^* 

Priorities  may  be  established  between  the  several  rights  to  take 
}x>wer  from  a  dam,  and,  if  they  are  so,  thoi^e  owning  junior  rights  can- 
not utilize  their  privilege  in  such  a  manner  as  to  interfere  with  the 
superior  rights.^**  ]Jut  a  superior  right  to  take  water  from  one  side 
of  a  dam,  when  and  to  the  extent  required  by  the  dominant  propria 
tor,  an  opposite  mill  having  the  privilege  of  taking  water  from  the 
other  side  by  means  of  a  flume  a  foot  higher  when  it  is  not  wanted 
for  the  first  mill  or  for  other  works  not  drawing  more  water,  to  be 
afterwards  built,  does  not,  as  against  the  sentient  mill  owner,  confer 
a  right  u|>on  the  grantee  of  the  dominant  owner  to  carry  over  the  dam 
to  a  mill  pond  below  it,  for  the  use  of  a  lower  mill,  the  quatitity  of 
water  required  for  works  on  the  original  site.^'  The  dominant  and 
servient  characters  impressed  on  mills  and  water  privileges  by  their 
t^mmon  owner  survive  a  partition  among  his  heirs.^*  A  decree  i» 
proper  that  there  shall  not  be*  any  use  of  water  by  grantees  of  second- 
class  power  until  the  water  is  flowing  freely  over  the  crest  of  the  dam, 
in  an  action  to  restrain  an  excessive  use  of  the  water  of  an  artificial 
canal,  when  it  appears  that  the  water  power  was  divided  into  two 
classes,  and  that  there  was  no  second-class  power  until  the  water  was 
flowing  over  the  dam.-'  The  right  to  take  water  from  a  reservoir 
may  be  acquired  by  prescription,  as  may  be  a  right  to  use  the  power 
superior  to  that  of  other  joint  owners  of  the  dam.**     Adverse  pos- 

^^Wamesit  Power  Co.  v.  Sterling  Millft,  cavate  his  tail  race  so  as  to  obtain  hia 
ir>S  Mass.  435,  33  N.  E.  503.  proper    proportion    of   power,   but   may 

^The  dominant  mill  owner,  whose  not  deprive  others  of  theirs.  Forrest 
ne<>ded  water  supply  is  partly  impaired  Mill  ^'o,  v.  Cedar  Palls  Mill  Co.  lOS 
by  a  sand  Iwir  formed  by  natural  causes  Iowa,  ttlP,  72  N.  W.  1076. 
in  the  mill  pond  nervinp  both  Iiih  and  "Rogers  v.  Bancroft,  20  Vt.  250. 
the  Horvient  mill  with  power,  who  fails  The  owner  of  a  servient  mill,  restrict- 
*o  remove  it,  but  maken  no  objeetion  to  ed  in  times  of  low  water  to  the  use  of 
its  removal  by  the  other  proprietor,  is  the  appurtenant  water  power  when  it  is 
none  the  less  entitled  to  recover  from  not  wanted  for  works  across  the  stream, 
Ihe  servient  owner  for  an  imdue  diver-  is  not  entitled  to  notice  from  the  domi- 
nion of  the  water.  Rood  v.  Johnson,  20  nant  proprietor  l)efore  becoming  liable 
Vt.  fi4.  for  unduly  depleting  the  pond,  at  least 

Grantees  of  s<*parate  mills  on  one  in  the  absence  of  all  proof  that  he  did 
head  rac«\  the  conveyance  in  each  in-  not  know,  and  could  not  ascertain,  that 
stance  entitling  the  grantee  to  a  certain  the  water  was  insufficient.  Rood  r. 
numl>er  of  inches  of  water  without  any   JnhusoiK  26  Vt.  64. 

specification  as  to  the  head,  and  condi-        ^Mfison  v.  Horton,  67  Vt.  266,  48  Am.. 
tioncHl  so  as  to  make  each  of  the  gran-    St.  Rep.  817.  31  Atl.  291. 
te<»H  liable  for  a  proportionate  share  of       ^Powers  v.  Perkins  (Mich.)  92  N.  W. 
the  expense  in  maintaining  the  power,    790. 

in  the  absence  of  a  limitation  in  their  ■**  When,  as  Ijetween  two  mills  served 
deed**,  are  entitled  to  as  nearly  the  same*  from  the  same  dam,  a  paramount  right 
head  at*  is  possible  in  view  of  their  rel-  to  use  the  water  for  one  has  been 
ptive  position.*  on  the  race  and  the  topog-  claimed  and  enjoyed  for  more  than  fif- 
raphy  of  the  ground :  and  each  may  ex-    tc»en  years,  when  and  to  whatever  extent 
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session  by  different  mill  owners  cannot  be  tacked  together  to  make 
out  a  prescriptive  right,  if  there  was  no  privity  between  them.**  A 
mere  verbal  claim  of  the  right  to  use  water  from  another's  raceway, 
unaccompanied  with  acts  of  ownership,  may  not  amount  to  adverse 
user  or  enjoyment.^^  Where  adjoining  mill  owners  have  ancient  pre- 
scriptive rights  to  certain  proportions  of  the  water  power  developed 
by  means  of  a  particular  dam,  when  amicable  division  of  said  power 
seems  impossible  equity  may  make  a  division  if  the  evidence  pre- 
sented reveals  a  practical  mode  for  doing  so.*'' 

A  joint  owner  of  a  water  privilege  may  be  compelled  to  oontribiite 
to  the  cost  of  keeping  it  in  repair,**  and  may  be  held  liable  for  injnn 
caused  by  the  negligent  use  of  the  power.**     The  fact  that  the  per 

it  was  required,  leaving  only  the  surplus  grantees,  their  associates,  heirs,  or  as 
for  the  other,  any  equal  or  superior  wa-  signs,  become  a  tenant  in  common  their 
ter  privilege  which  theretofore  may  of.  Clark  v.  Plummer,  31  Wis.  442. 
have  appertained  to  the  mill  thus  made  But  part  owners  of  a  water  power 
servient  is  extinguished.  Rogers  v.  cannot  be  compelled  to  contribute  to  the 
Bancroft,  20  Vt.  250.  building  of  weirs  at  a  large  expense  in 

Where  there  has  been  an  adverse  use  order  to  Apportion  the  water,  nor  to  im- 
of  water  for  twenty  years  from  a  dam  provements  made  to  raise  the  level  of 
owned  during  the  beginning  and  the  end  the  water  to  facilitate  apportionment 
of  the  peri<^  by  parties  who  were  of  Broum  v.  Cooper,  98  Iowa,  444,  33  L.  R. 
full  Age,  but  there  was  an  intervening  A.  61,  60  Am.  St  Rep.  100,  67  N.  W. 
period  of  three  or  four  years  when  the   378. 

title  was  held  by  a  minor,  such  interven-  As  between  mill  owners  under  obligB- 
ing  disability  will  not  defeat  the  pre-  tion  to  keep  a  dam  in  repair  and  ^are 
sumption  of  title  resulting  from  the  the  expense  in  just  proportions,  one 
twenty  years*  possession.  Wallace  v.  whose  mill  operates  four  runs  of  stone 
Fletcher,' 30  N.  H.  434.  should   bear   four   sevenths  of  the  ex 

A  lower  mill  owner  who  claims,  and  pense,  where  the  other  mill  operates  but 
for  the  prescriptive  term  actually  en-  three  runs  of  stone.  That  the  strean] 
joys,  a  continuous  use  of  water  from  a  furnishes  additional  power  which  is  not 
dfljn  and  flume  upon  another's  lands,  is  utilized  does  not  entitle  one  to  pay  in 
not  prevented  from  acquiring  a  vested  the  proportions  which  the  quantity  eon- 
right  thereto  by  prescription,  by  mere  sumed  by  him  bears  to  the  whole  power 
Terbal  objections  and  denials  by  the  up-  furnished.  Bradfield  r.  Detoell,  48 
per  proprietor,  who,  having  the  power  Mich.  9, 11  N.  W.  760. 
and  opportunity,  does  nothing  to  inter-  And  a  court  of  equity  will  not  decree 
rupt  the  user.  Kimball  v.  Ladd,  42  Vt.  contribution  from  the  owner  of  one 
747.  fourth  of  the  water  power  in  favor  of 

**Perrin  v.  Garfield,  37  Vt,  304.  the  owner  of  three  fourths  of  the  water 

^Fox  River  Flour  i  Paper  Co,  v.  Kel-  power  who  has  purchased  land  in  order 
ley,  70  Wis.  287,  35  N.  W.  542.  to  secure  the   right  to  flow  the  same. 

^Warren  v.   Westhrook  Mfg.   Co,   88   Norria  r.  Rill,  1  Mich.  202. 
Me.  58,  35  L.  R.  A.  388,  51  Am.  St.  Rep.       "  One  using  water  power  from  a  race 
872,  33  Atl.  6C5.  is   not  relieved   from   liability  for  the 

"  One  who  is  a  joint  occupant  of  damages  sustained  by  the  owner  of  the 
dams,  piers,  and  booms,  essential  to  the  race  from  breaking  banks,  due  in  part 
beneficial  use  and  enjoyment  of  his  mill  to  the  former's  negligence  in  failing  to 
property,  and  which  for  years  have  been  keep  his  flume  in  proper  repair,  because 
kept  up  and  maintained  at  the  joint  ex-  the  negligence  of  another  user  of  the  wa- 
I>ensc  of  the  owners,  is  liable  to  contrib-  ter  power  from  the  race,  not  made  a 
ute  to  the  expense  of  repairs,  even  if  he  party  defendant,  had  concurred  in  pro- 
did  not,  by  the  purchase  of  the  mill  from  ducing  the  injury.  South  Bend  Mfg. 
one  of  the  grantees  of  the  charter  giving  Co.  v.  TAphart,  12  Ind.  App.  185,  39  N. 
the  right  to  maintain  such  works  to  the   E.  908. 
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son  injured  has  an  interest  in  the  property  which  oauses  the  injury 
does  not  prevent  his  maintaining  an  action  against  his  cotenant'^ 

Before  a  court  of  equity  will  interfere  to  settle  and  adjust  the  rights 
of  the  parties  to  the  use  of  water^  the  rights  to  which  they  are  several- 
ly entitled  must  be  definitely  established.^*  But  after  they  have  been 
determined,  equity  may  regulate,  define,  and  apportion  the  use  of  the 
rights.*'  When  a  multiplicity  of  suits  may  tlicreby  be  avoided,  equity 
may  ascertain,  define,  and  settle  the  rights  of  all  parties  claiming  wa- 
ter rights  on  one  privilege.^*  When  the  rights  are  held  in  common, 
with  nothing  to  show  what  the  respective  rights  of  the  parties  are, 
the  rights  may  be  partitioned  so  as  to  enable  each  right  to  be  held  in 
severalty.  The  legislature  may  provide  that  this  shall  be  done  by 
commissioners.  And  to  enable  them  to  perform  their  duties  proper- 
ly, they  may  be  given  authority  to  take  possession  of  the  property  and 
operate  it  for  a  reasonable  time.**    But  the  appointment  of  a  super- 


^Hines  ▼.  Robinson^  67  Me.  324,  99 
Am.  Dec  772. 

«W.  H.  Uowell  Co.  V,  ChwrUs  Pope 
Glucose  Co.  171  111.  350,  49  N.  E.  497; 
Jordan  v.  Woodurard,  38  Me.  423. 

Equity  will  not  assume  jurisdiction 
under  tne  pretense  of  adjusting  rights 
in  common  in  water  power,  in  a  case  in- 
volving the  conflicting  rights  of  several 
mill  ctmera  to  take  water  from  the  same 
dam,  when  neither  party  admits  rights 
in  the  other  whidi  may  be  adjusted,  and 
it  appears  that  all  that  is  sought  or 
needed  by  the  parties  or  either  of  them 
is  the  determination  of  the  existence  of 
a  diftputed  right,  for  the  establishment 
of  which  the  parties  have  a  plain  and 
perfect  remedy  at  law.  Bumham  ▼. 
Kemptan,  44  N.  H.  7S. 

A  court  of  equity  will  not  enjoin  one 
of  the  tenants  in  common  of  water  pow- 
er from  running  his  plant  nights  and 
Sundays,  upon  the  ground  that  such  use 
pnvented  such  accumulation  of  water  as 
was  necessary  to  enable  the  respective 
owners  in  times  of  low  water  to  obtain 
a  sufllieient  supply  to  run  their  plants  in 
the  daytime  during  week  days,  where  it 
is  not  claimed  that  such  party  was  mak- 
ing use  of  a  greater  quantity  of  water 
than  he  was  entitled  to  take,  and  it  does 
not  sufficiently  appear  how  much  water 
each  one  was  'entitled  to  use  during  low 
water, — ^the  rights  of  the  parties  not 
having  been  established  by  an  action  at 
law.  IV.  H,  Hotcell  Co.  v.  Charles  Pope 
Glucose  Co.  171  111.  360.  49  N.  E.  497, 
Affirming  61  111.  App.  593. 

^Patten  Paper  Co.  v.  Kaukauna  Wa- 
Vol.  II.~Water8.  101. 


terPoicer  Co.  70  Wis.  659,  35  N.  W. 
737 ;  Belknap  v.  Trimble,  3  Paige,  577. 

A  bill  in  equity  may  be  maintained 
by  one  of  two  tenants  in  common 
against  his  cotrnant,  who,  in  addition  to 
his  interest  in  the  joint  mill,  has  a  sev- 
eral mill,  at  which  he  is  using  more 
than  his  share  of  the  water  which  ap- 
pertains to  both  mills.  May  r.  Parker, 
12  Pick.  34,  22  Am.  Dec.  393. 

Equity  will  interfere  for  the  purpose 
of  regulating  the  exercise  of  the  conflict- 
ing rightft  of  two  lessees  of  one  lessor 
one  being  entitled  to  draw  water  for  two 
wheels  ojf  a  certain  description  and  the 
other  for  one,  when  at  times  there  is  not 
suflicient  for  both^  where  there  is  no  dis- 
pute AS  to  the  existence  but  merely  as  to 
the  priority  of  the  rights  of  each.  Ran- 
left  y.  Cook,  44  N.  H.  512,  84  Am.  Dec. 
92. 

"JE/ann<t  v.  Clarke,  31  Gratt.  38. 

••  A  statute  providing  for  the  determi- 
nation of  the  respective  rights  of  the 
o^Tiers  of  water  power,  where  they  can- 
not agree,  and  the  appointment  of  com- 
missioners therefor,  is  not  invnlid  as  in- 
fringing the  constitutional  right  of  trial 
by  jury,  where  it  provides  that  an  issue 
of  fact  in  such  action,  properly  triable 
by  a  jury,  may  be  tried  by  a  j'^'^  with 
like  effect  as  any  other  cases.  Nor  is  it 
invalid  as  creating  a  tribunal  upon 
which  judicial  powers  are  conferred, 
since  such  commissioners  are  merely 
referees  to  assist  the  court  in  ascertnin- 
ins:  the  factx,  even  though  a  provision 
thereof,  making  their  report  binding 
upon  the  parties  before  the  court  acts 


Digitized  by  VjOOQIC 


lOOO  RIGHTS  BPrrVVEEN  INDIVIDUALS.  [fi  471b 

visor  to  divid.  jiter,  keep  up  weirs,  and  otherwise  oversee  the  prop- 
erty for  the  joint  benefit  of  the  owners  is  beyond  the  power  of  the 
court  in  a  suit  for  partition  of  a  water  power.^^  If  the  water  jx)wer 
IS  part  of  the  mill  property,  a  petition  for  the  partition  of  the  power 
alone  cannot  be  sustained.^^  But  if  the  rights  of  the  respective 
parties  are  determinable,  they  may  be  partitioned  if  it  is  practicable 
to  do  so.^^  The  mere  fact  that  the  partition  will  be  inconvenient  does 
not  prevent  its  being  ordered.^®  But  the  privil^e  cannot  be  parti- 
tioned by  a  division  of  the  use  into  periods  of  time.^®  A  partition 
leaves  flowage  rights  untouched.*®  The  entire  power  of  the  dam 
should  be  partitioned,  and  not  merely  that  necessary  to  operate  exist- 
ing milla.**  Where  two  modes  of  partitioning  water  rights  are  pre- 
sented, the  court  will  not  reject  one  because  entailing  more  expense 
than  the  other,  where  the  expense  is  inconsiderable  in  comparison 
with  the  disadvantages  attending  the  other.*^  Jtights  in  a  particular 
section  or  bulkhead  of  the  dam  may  be  partitioned  among  persons  in- 

upon  it,  may  be  invaUd.    Janesville  Cot-  necessary  in  the  construction  of  the  raee- 

ton  Mfg.  Co.  v.  Ford,  55  Wis.  197,  12  N.  way,  bulkhead,  or  gates,  so  that  neither 

W.  377.  party  may  use  more  than  his  share  of 

^Brotcn  v.  Cooper,  98  Iowa,  444,  33  the  water;  or,  if  it  can  be  done,  mark 

L,  R.  A.  61,  60  Am.  St.  Rep.  190,  67  N.  the  water  to  be  used  by  each  party  by 

W.  378 :  Cooper  v.  Cedar  Rapids  Water  some  visible  monument,  or  by  controlling 

Poicer  Co.  42  Iowa,  398.  the  fluids  tlirough  the  gates,  or  desig- 

^ Miller  V.  Miller^  13  Pick.  237.  nating  tlie  number  of  inches  each  party 

*7)oart  V.  Afeicalf,  46  Towa,  120.  is  to  use,  or  by  the  bulk  quantity  of 

The  difficulty  of  making  a   partition  water.     Cooper  v.  Cedar  Rapids  Water 

of  water  rights  held  in  common,  and  the  Poirrr  Co.  42  Iowa,  398. 

inconvenience  of  the  other  tenants,  fur-  ^Hanson  v.   Willard,   12  Me.   142,  28 

nish  no  sufficient  reason  for  refusing  a  Am.  Dec.  162. 

tenant  such    relief.     Scovil  v.  Kennedy,  **Crowell  v.  Woodbury,  52  N.  H.  613. 

14  Conn.  349.  *^Hills  v.  Dey,  14  Wend.  204. 

The  partition  of  a  sawmill  privilege  In  Kane  v.  Parker,  4  Wis.  123,  the 
made  by  a  committee  appointed  by  the  point  is  raised  in  a  contest  over  a  par- 
court  to  make  partition,  by  assigning  tition  of  lands  of  tenants  in  common  by 
to  each  of  the  owners  as  much  water  commissioners  appointed  therefor,  that 
as  would  run  through  a  gate  of  certain  such  commissioners  had  no  power  to 
dimensions,  unless  shown  to  be  very  in-  grant  an  easement  to  overflow  part  of 
jurious  to  the  property  will  not  be  dis-  such  lands  set  off  to  the  contestant,  by 
turbed.  Morrill  v.  Mo'rrilly  6  N.  U.  134.  a  water  power  on  a  portion  of  the  prem- 
Rights  in  water  used  as  power,  to  ises  sold  by  order  of  the  court;  but  the 
which  one  party  is  entitled  to  one-six-  court,  while  affinning  the  correctness  of 
teenth  and  the  other  to  the  residue,  may  such  a  proposition,  decided  that  they 
be  aparted.  The  land  under  the  water  had  not  created  such  an  easement, 
and  dam  may  be  divided  by  metes  and  *^ Morrill  v.  Morrill,  5  N.  H.  329. 
bounds,  one  part  assigned  to  each  party  In  partitioning  a  water  power  it  U 
subject  to  the  servitude  and  charge  of  not  sufficient  to  give  one  of  the  parties 
keeping  up  and  repairing  the  dam  on  the  right  to  water  enough  to  run  two 
that  part  by  the  one  to  whom  it  is  as-  sets  of  burs  and  the  necessary  machin- 
signed  for  the  use  of  the  other,  and  the  ery  for  bolting,  but  the  dimensions  of 
right  to  use  such  portion  of  the  waters  the  burs  and  the  quantity  of  work  to 
of  the  pond  as  may  be  assigned  to  each  be  done  by  them  must  also  be  specified, 
owner.  If  necessary,  the  referees  should  Doan  v.  Meinalf,  46  Iowa,  120. 
\\\  tluir   n»port  state  what  changes  are  *'Scovil  v.  Kennedy,  14  Cwin.  349, 
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ten?sted  therein,  without  making  those  interested  in  oUior  portions 
of  the  dam  parties  to  the  action.^^  The  division  should  be  made  ac- 
cording to  the  power  rightvS  of  the  parties,  and  not  according  to  the 
ami»unt  which  each  had  contributed  to  the  a)nstruction  of  the  dam/* 
The  expense  of  erccting  and  setting  in  operation,  bv  an  engineer  aj)- 
pointed  by  the  court,  of  an  apparatus  for  measuring  and  dividing 
the  water,  should  Ix*  \yorne  by  all  the  parties  to  a  suit  for  partition  of 
:i  water  )K)wer  in  pro])ortion  to  the  extent  of  their  respective  inter- 
ists,**  To  make  a  partition  between  parties  binding  on  grantees, 
there  must  be  evidence  of  record  or  such  possession  as  will  put  in- 
tending purcluu^ers  on  notice.***  In  case  the  property  cannot  be  par- 
titioned, it  may  be  sold  to  effect  a  partition  of  the  property  rights  in 
it**^  But  in  Smith  v.  Smith*^  it  is  said  that  a  milldam  and  land 
<»verflowed  by  a  mill  pond,  which  constitute  a  water  power  necessary 
for  the  use  of  various  mills  which  belong  in  severalty  to  the  respective 
tenants  in  common  of  the  dam  and  pond,  should  be  partitioned  and 
not  sold,  if  the  whole  water  power  in  connection  with  the  mill  pond 
held  in  severalty  by  either  party  will  not  be  worth  more  than  the  same 
»vjiter  power  equally  divided  by  a  proper  partition  therex)f,  the  half 
rn  be  used  with  the  mills  of  each  in  the  hands  of  different  proprietors. 

472.  Destruction  of  rights. —  The  rights  of  the  riparian  owner  may 
W*  taken  from  him  for  public  use  under  the  power  of  eminent  do- 
iiiain.'  And  they  may  be  destroyed  by  adverse  possession  for  the 
|ir(»scriptive  period;  but  they  are  not  lost  by  abandonment  or  mere 
failure  to  make  use  of  them.*  In  certain  of  the  more  arid  parts  of 
the  western  portion  of  the  United  States,  the  doctrine  of  riparian 
rights  has  been  held  to  be  inapplicable  by  the  courts  and  to  have 
never  existed  there."  The  rights  resulting  from  this  ruling  are  de- 
veloped in  a  subse<]uent  chapter.* 

473.  Rights  in  products  of  water.— In  addition  to  the  rights  to  have 

''Hooker  v.    MeLeod.   70   Vt.    :127,   41  Falls  Mill  Co.  103  Iowa,  CIO.  72  N.  W 

\tl.  234.  107«. 

•^Hooker  v.    McUod,   70   Vt.    327,   41  ^^Allard  v.   Carlcton,   64  N.   H.  24,  3 

Vtl.  234.  Atl.   313;   Baldtrin   v.   Aldrich,    34    Vt. 

•U'rtwifjyw/  Potrer  Co.  v.  Sterling  Mills,  526.  80  Am.  D«c.  695,  Limiting  Brotcn 

158  M.1M.  445,  33  N.  E.  503.  v.    Turner,    1    Aik.    (Vt.)    350.    16   Am. 

*  Occupancy  of  raiU  sites  and  use  of  Dee.   096:   Smith   ▼.   Smith,  lIofTni.  (Ii 

Milter  as  appurtenant  thereto  by  remote  506. 

grantees  of  tenants  in  common   of  the  ^  10  Paige,  470. 

water  power  is  not  notice  to  intending  ^Bigcloto  v.  Draper j  6  N.  D.   152,  Oft 

parchasers  of  a  parol  partition  of  the  N.  W.  570. 

water  rights  by  the  tenants  in  common  ^Whitney  v.  Wheeler  Cotton  Mills,  151 

More  parting'  with  the  interest  which  Mass.  396,  7  L.  R.  A.  613,  24  N.  E.  774. 

the  intending    purchasers    seek   to    ac-  *Walsh   v.   Wallace    (Nev.)     67    Ptc^ 

quire, — i»8peciany  where  there  is  of  rec-  914. 

ord  a  partition  by  deed  subsequent  to  *  S<s«  />o«/,  chapter  xxii. 
thjU  perioil.     Forrent  Mill  Co.  v.  Cedar 
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the  water  flow  past  the  land  and  to  make  such  use  of  it  as  can  be  made 
during  its  passage,  the  riparian  owTier  is  entitled  to  the  benefit  of 
whatever  the  water  produces.  He  is  entitled  to  take  the  fish  from  the 
water/  And  he  may  make  such  use  of  the  stone  and  sand  *  in  the 
bed  of  tlie  stream  as  he  can  make  without  injury  to  other  individuals 
or  the  public.  He  also  has  a  right  to  the  seaweed  and  other  products 
which  he  can  find  in  the  water.®  Where  the  owners  of  several  farms 
have  a  right  in  common  in  a  lot  to  take  the  seaweed  therefrom  which 
is  washed  on  the  land  by  the  sea,  the  owner  of  one  of  such  farms  may, 
without  joining  the  other  farm  owners,  maintain  an  action  against 
<me  who  wrongfully  takes  seaweed  from  such  common  lot.*  The  right 
to  take  seaweed  on  another's  land  cannot  be  acquired  by  long-con- 
tinued use  as  one  of  the  public.'*  While  the  words  "rights,  liberties, 
privileges,  and  appfirtenances"  are  not  effectual  to  create  de  novo  a 
right  of  common  to  take  seaweed  and  sea  manure  from  a  beach,  yet, 
when  the  plat  and  the  verbal  description  accompanying  it  show  the 
metes  and  bounds  of  tlie  land  conveyed,  and  that  certain  incorporeal 
rights  of  common  and  the  like  are  annexed  to  and  to  be  enjoyed  with 
the  land  conveyed,  and  the  deed  refers  to  the  plat  for  a  more  full  de- 
scription of  what  was  intended  to  be  conveyed,  the  incorporeal  rights 
thus  shown  to  be  intended  to  be  annexed  to  the  land,  and  which  it  is 
capable  of  supporting,  will  pass  by  the  deed.* 

473a.  Ice. —  Among  the  rights  of  a  riparian  owner  which  may  be  re- 
garded as  valuable  is  that  of  taking  ice  from  the  stream.  The  owner 
of  the  soil  over  which  a  stream  of  water  flows  has  a  right  to  take  ice 
therefrom  in  any  quantities  and  for  any  purpose  so  long  as  he  does 
not  unreasonably  interfere  with  the  quantity  of  water  flowing  in  the 
stream  to  the  injury  of  lower  proprietors.*    And  to  facilitate  this  use 

^  Sec  ante,  chapter  xiv.  The  right  of  taking  seaweed  from  the 

*Thc  rights  of  a  riparian  proprietor  beach  in  front  of  a  particular  field  is 
arc  infringed  by  another  who  digs  sand  not  affected  by  the  gradual  changes  tak- 
above  low-water  line,  knowing  that  he  in?  place  in  the  shore.  Wherever  the 
is  upon  the  other's  land,  although  it  is  beach  exists  in  front  of  the  described 
then  under  the  surface  of  the  water,  field  the  right  may  be  exercised.  Ibid. 
Com.  V.  nipple,  7  Pa.  Dist.  R.  399.  *Kcnyon  v.  Nichols,  1  R.  I.  106. 

»  A  mere  right  of  getting  seaweed  on       *Hill  v.  Lord,  48  Me.  83. 
the  beach  in  front  of  land  is  an  incor-       One  who  has  entered  upon  an  open 
poreal  hereditament,  and  cannot  be  sev-   beach  and  removed  seaweed  from  it  for 
ered  from  the  estate  to  which  it  is  an-   a  number  of  years,  and  during  the  same 
nexed;   but  the  o^vner  having  taken  it   time  has  allowed  others  to  enter  upon 
from  the  beich  is  not  bound  to  use  it   it  and  remove  seaweed,  acquires  no  such 
on  the  land  to  which  the  right  is  at-   possession  as  will  enable  him  to  mun- 
tached.    He  may  even  use  it  on  the  lind   tain  an  action  for  trespass  upon  it.  Tap- 
of  others,  or   lease  his  privilege  while  pan  v.  Bumham,  8  Allen.  65. 
he  remiiins  the  owner   of  the  bnd   to       •Knmcles  v.  Nichols,  2  Curt.  C.  C.  571, 
which  it  is  atUched.   Phillips  v.  Rhodes,  Fed.  Cas.  No.  7,897. 
7  Met.  322.  ^Gchlen  Bros,  v.  Knorr,  101  Iowa,  700, 


Digitized  by  VjOOQIC 


§  473aJ  &IGUT8  IN  WATER  COURSE.  1603 

of  tlie  streniu,  he  may  pond  the  water.*  Ice  which  is  formed  upon  a 
pond  is  property,  which  cannot  be  interfered  with  without  liability  to 
the  owner.*  One  taking  ice  from  another's  property  without  right  is 
subject  to  indictment.**  To  be  entitled  to  the  exclusive  right  of  taking 
the  ice,  the  claimant  nnist  have  all  the  rights  of  a  riparian  owner. 
Therefore  if  his  boundary  is  fixed  at  low-water  mark,  he  does  not  own 
the  ioOy  although  he  obtained  his  title  for  the  avowed  purpose  of  con- 
structing an  icehouse.^  As  between  the  owner  of  the  soil  and  one 
liaving  a  right  to  flow  the  land  for  creating  a  water  power,  the  title 
to  the  ice  is  in  the  former.®  Therefore,  a  riparian  o^Tier  along  a  non- 
uavigable  stream  has  the  right  to  use  all  the  water  necessary  for  any 

;i2  L.  R.  A.  097,  63  Am.  St.  Rep.  416,  form  a  pond  from  which  to  harvest  ice 
70  N.  W.  757 ;  Searle  v.  Gardner ^  12  is  not  an  unreasonable  use  of  the  water 
Cent  Rep.  420  22  W.  N.  C.  73,  13  Atl.  which  will  entitle  the  lower  mill  owner 
835;  EUioi  ▼.  Fitchburg  R.  Co.  10  Cush.  to  an  injunction,  it  appearin^ir  that  easily 
101,  57  Am.  Dec.  85;  Bigel&ic  v.  Shaw,  about  25  per  cent  of  the  power  used  by 
S5.Mieh.  341,  8  Am.  St.  Rep.  902,  32  N.  the  mill  was  furnished  by  the  water 
W.  800;  Mill  River  Woolen  Mfg.  Co.  r.  and  that  it  took  only  two  days  and  a 
Smithy  34  Conn.  402;  Edgerton  v.  Huff,  night  to  fill  the  upper  pond."  Oehlcn 
20  Ind.  35 ;  Brotcn  v.  Bowen,  30  N.  Y.  Bros.  v.  Knorr,  101  Iowa,  700,  36  I^  R. 
519,  80  Am.  Dec.  406.  A.  607,  63  Am.  St.  Rep.  416,  70  N.  W. 

The  riparian  owner  on  an  non-naviga-  757. 
ble  stream  is  the  owner  of  the  ice  formed  But  in  an  action  to  recover  for  the 
upon  the  water,  though  the  ice  field  is  value  of  ice  taken  from  a  pond,  it  is  no 
Tiiiide  by  flowage  cauKed  by  a  milldam  of  defense  that  one  who  had  granted  tlie 
n  riparian  owner  below ;  and  the  latter,  proprietor  of  the  pond  the  right  to  over- 
nialiciously  and  unnecessarily  drawing  (low  lands,  which  form  but  a  small  part 
the  water  from  the  pond,  and  thus  de-  of  the  tract  overflowed,  permitted  the 
?»troying  the  ice  privilege,  is  liable  in  removal  of  the  ice  over  his  lajid,  since 
damnges  to  tlie  former.  Stevens  v.  Kel-  he  had  no  right  to  deprive  the  owner  of 
leij,  78  Me.  445,  57  Am.  Rep.  813,  6  Atl.  the  pond  of  the  use  of  the  water,  and 
H08.  the  defendant  is  especially  li^le  where, 

'Myer  t.  Whitaker,  65  How.  Pr.  376.  in  removing  the  ice,  he  cut  a  channel 
Criticising  and  Dissenting  from  Mar-  across  the  entire  pond,  removing  and  de- 
shaU  ▼.  Peters,  12  How.  Pr.  218.  stroying  the  ice  formeid  over  land  of  the 

A  riparian  owner  has  a  right  to  pond  pond  owner.  Myer  v.  Whitaker,  55  How. 
the  water  for  the  purpose  of  gathering   Pr.  376. 

ice,  provided  he  acts  in  a  reasonable  *  Ice  formed  on  a  natural  water  course 
manner  in  view  of  the  size  and  capacity  constitutes  a  part  of  the  land  to  which 
of  the  stream  and  the  reasonable  rights  it  is  attached  and  is  the  property  of  the 
of  the  riparian  owners  below ;  and  this  riparian  owner  to  the  extent  of  his  own- 
right  cannot  be  affected  by  the  appro-  ership  of  the  bed  of  the  stream,  and 
pnation  to  public  use  of  a  parallel  he  may  prevent  its  severance  and  re- 
stream  which  unites  with  his  stream  to  moval.  State  v.  Pottmeyer,  33  Ind.  402, 
form  .a  larger  one  so  that  lower  owners   5  Am.  Rep.  224. 

on  the  larger  stream  must  in  the  future  One  who,  with  the  consent  of  the  own- 
look  to  bib  stream  for  their  whole  sup-  er  of  a  pond,  has  anchored  a  lar^e  piece 
ply.  Water  Comrs.  v.  Perry,  69  Conn,  of  ice  to  the  shore  to  prevent  it  from 
461,  37  Atl.  1059.  going  out  during  a  freshet,  may  recover 

liie  owner  of  mh  i^e  pond  may,  in  its  value  from  a  person  who,  before  the 
order  to  dcaui  it,  drain  the  water  off  ice  is  actually  removed  or  stacked,  ap- 
and  then  bold  the  water  back  until  it  is  propriates  it.  Myer  v.  Whitaker,  55 
refilled,  although  the  elTect  is  to  stop   How.  Pr.  376. 

mills  lower  down  the  stream.     DeBaun       *8iate  v.  Pottmeyer,  30  Ind.  287. 
V.  Bean,  29  Hun,  236.  KAllcn  v.  Weber,  80  Wis.  531,  14  L.  R. 

The  erection  of  a  dam  on  a  non-navi-  A.  361,  27  Am.  St.  Rep.  51,  50  N.  W.  614. 
gable  stream  by  a  riparian    owner    to       *8ce  post,  S  563. 
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purpose,  and  to  cut  and  remove  the  ice  which  may  form  on  the  stream 
adjoining  his  land  in  any  quantity  or  to  any  extent  for  his  own  use, 
or  to  store  for  sale,  as  against  a  lower  mill  owner  in  the  backwater 
of  whose  dam  the  ice  forms  and  who  has  the  right  to  cover  the  land 
with  backwater  in  such  manner  as  the  running  of  tlie  mill  requires, 
provided  he  does  not  decrease  the  flow  of  water  to  the  mill  below  what 
is  required  to  successfully  operate  it^  But  the  owner  of  ice  cannot 
control  the  use  of  the  pond  by  the  mill  owner  and  the  latter  can  draw 
the  water  off  if  necessary  to  the  successful  operation  of  the  mill.' 
The  fact  that  a  railroad  company  has  au  easement  for  railroad  pur- 
poses over  land  crossing  a  creek  acquired  by  condemnation  is  no  de- 
fense, as  against  the  owner  of  the  fee,  to  the  taking  by  a  third  party 
for  his  own  use  and  without  a  license  from  the  railroad  company  of 
ice  formed  on  the  waters  of  the  creek  within  the  railroad  right  of  way, 
even  though  the  owner  might  not  himself  have  the  right  to  enter  and 
(Hit  the  ice.  The  ice  is  nevertheless  his  property,  and  at  most  the 
railroad  easement  would  only  control  his  disposition  of  it.*  A  grant 
of  the  property  carrieb  title  to  the  ice,*®  And  the  right  to  take  the 
ice  may  be  granted  separate  from  the  land.^*  And  the  grantee  may 
maintain  an  action  to  vindicate  his  rights  as  against  persons  taking 
the  ice  without  right* ^^  The  privilege  of  cutting  ice  from  waters  in- 
cluded in  a  conveyance  of  land  is  an  easement  in  the  nature  of  an  en- 
cumbrance, which  the  vendee  is  not  obliged  to  assume  under  a  cove- 
nant by  the  vendor  to  cr)nvey  the  property  in  fee  simple,  free  and 
clear  from  all  encumbrance,  even  though  the  vendee  knew  at  the  time 
of  contracting  for  the  purchase  that  such  ice-cutting  privilege  had  been 
previously  conveyed.*^  But  he  is  not  entitled  to  injunctive  relief 
where  no  irremediable  injury  is  shown,  as,  that  the  ice  is  necessary  to 
enable  him  to  comply  Math  his  sales  or  carry  on  his  business,  or  that 
it  is  the  only  body  of  ice  accessible  to  dealers.**    The  right  to  take  the 

^Kidcmill€r    Ice    Co.    v.    Outhri^,    42  ity  of  such   structures.     Kniokerbodcer 

Neb.  238,  28  L.  R.  A.  681,  60  N.  W.  717.  Ice  Co.  v.  Shultz,  116  N.  Y.  382,  22  N. 

^Eidemiller  Ice  Co,  v.  Cuthrie,  42  Keb.  E.  564. 

238,  28  L.  R.  A.  581.  60  N.  W.  717:  ^^Hinrkel  v.  Stevens,  36  App.  Div.  5, 

mevens  9.  Kclleif.  78  Me.  445,  57  Am.  54  N.  Y.  Supp.  457. 

Ren.  813..  6  At!.  868.  A  rifjht  to  gather  ice  for  sale  as  mer- 

'Julien  V.  Woodsmall.  82  Ind.  568.  chandise  is  obtained  under  a  grant  of 

^**Mcbonald  v.  Lake  Simcoe  Ice  d  Cold  the  right  to  get  ice  in  winter  time,  and 

Storage  Co.  26  Ont.  App.  Rep.  411,  Re-  to  make  ice   cream    in    summer    time. 

vcrsirig  29  Ont.  Kpp.  247.  Pennnyhnnia  S.  Valley  R.  Co,  v.  Kell*^^ 

The  grantoo  of  lands  under  navigable  20  W.  N.  C.  125,  11  Atl.  381. 

water  in  front  of  liis  uplands  cannot  re-  ^'Richards  v.  Gauffret,  145  Mass.  486, 

Rtrain  the  grantee  of  .similar  adjoining  14  N.  E.  595. 

lands  under  water  from  erecting  thereon  "Wet«a  v.  Uinnian,  178  111.  241,  52  N. 

dikes  wliich  will  prevent  him  from  tow-  E.  901),  AtRrming  78  111.  App.  292. 

ing  ioe  cakes  across  them  to  his  own  ^Marahail  v.  Peters^  12  How.  Pr.  218. 
premises;  nor  can  he  question  the  legal* 
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ioe  may  also  be  acquired  by  lease.  A  lease  of  the  property  on  the 
shore  includes  the  right  to  take  the  ice.**  And  the  lessee  is  entitled 
lo  the  aid  of  the  courts  in  proti^cting  his  rights.  But  trespass  cannot 
he  mantained  by  the  owner  of  a  license  to  take  ice  from  a  pond  against 
*»ne  taking  away  and  converting  such  ice,  w^hen  no  title  to  it  has  be- 
<\>rae  veste<l  in  the  licensee  by  his  executing  or  enjoying  the  privilege 
♦  onferi'ed  upon  him  by  the  license.*®  The  lessee  has  a  right  superior 
to  that  of  a  grantee  of  the  fee  pending  the  lease.  *^  One  granted  the 
right  to  take  ice  from  the  waters  of  a  creek  is  not  entitled  to  drive  a 
row  of  spiles  across  the  creek  to  the  damage  of  the  grantor's  lands,  for 
the  purpose  of  preventing  sand  from  washing  on  the  ice  field,  where 
>uch  condition  existed  at  the  time  of  the  grant,  since  it  is  not  an  in- 
cident to  the  easement  granted  and  would  enlarge  its  extent*®  Ac- 
ceptance by  a  riparian  owner  of  land  on  an  inland  non-navigable  lake, 
of  an  agreement  executed  by  a  mill  owner  at  the  outlet,  granting  the 
right  to  go  and  remove  ice  in  consideration  of  a  stipulated  compensa- 
tion, does  not  estop  such  riparian  owner  from  thereafter  disputing  a 
claim  of  title  to  the  ice  made  by  a  subsequent  purchaser  of  the  mill,** 
The  fact  that  no  ice  of  any  value  to  the  maker  of  a  promissory  note 
formed  on  a  reservoir  during  the  winter  succeeding  the  giving  of  the 
note  cann(tt  be  pleaded  as  a  defense  to  its  payment,  where  such  note 
was  given  to  the  owner  of  tlie  reservoir  in  consideration  of  tlie  ice  to 
be  formed  thereon  during  the  coming  winter,  and  no  guaranty  or  war- 
ranty was  made  that  any  ice  would  form  or  that  it  would  be  of  any 
particular  value,  and  no  fraudulent  practices  were  resorted  to  in  get- 
ting the  note.*^  A  right  to  the  ice  may  be  acquired  by  prescription.^* 
Injunction  will  not  he  issued  U)  prevent  interference  with  an  ice  field 

^iA>rmQn  v.  Benson,  8  Mich.   18,   77  scriptive   rights   under  the    statute    of 

Am.  Dec  435.  limitationK,  claiming  the  right  under  a 

^Baloom  v.  McQucnteny  i\o  K.  H.  81,  deed  which  gjivo  the  right  to  the  flowngr 

17  AtL  638.  hy  which  the  ftond  was  created.    Hoag  v. 

^^Marsh  v.  McSidet\  88  Iowa.  390,  20  Placv,  ft.J  Mich.  450.  nub  nom.  ManHfivhi 

U  R.  A.  333.  45  Am.  St.  Rep.  240.  .1.5  N.  v.  Plnoe,  18  L.  R.  A.  39,  r>3  N.  W.  017. 
W.  469.  An   owner    of   real     property,     wh<»!*c 

^ifyerM  v.  Bakvr,  45  App.  Div.  2fi.  60  grantoi-«  for  more  than  thirty  Vc^arn  an- 

.V.  Y.  Supp.  707.  nnally  took  from  a  ntream  opposite  the 

**Uczlcton    V.    Wt'hster^  20   App.   Div.  premiscH   suiTicient   ice    to   fill  their  ice- 

177,  46  N.  V.  Supp.  922.  hon.«*es.  ha.s  an  eanement  by  prescription 

^otcnscnd  v.  Water  Vomrs.  63  111.  26,  to  such  ict»  as  is  necesHary  for  ordiirny 

14  Am.  Rep.  109.  Tise,  where  the    taking    of    ice    by    hor 

"A  prcHcriptive   right  to   the   ice  on  grantors  commenced  In'cause  their* d«MMls 

the   whole   surface  of  a   pond,  and   not  assumed  to  convey  to  the  middle  of  the 

ni<*rely   to   those   portions    of    it    upon  stream,  but  did  not  in  fact  convey  the 

which  ice  ha?  been  cut,  is  acquired  by  title   beyond    the   bank,   and     wa.s*  con 

thcM<»    who    have    exercised    the    right,  tinued  under  a  claim  of  right,     liinch'-l 

viithout   objection   from   anyone,  to  cut  v.   Sirrens,   35   App.   Div.   5,   .'>4    N.    V. 

.iini  gather  ice  at  any  point  they  chose  Supp.  467. 
during  a  time  long  enough  to  create  pi   • 
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unless  irremediable  injury  is  ahown.*^  And  a  mill  owner  cannot  en- 
join an  upper  proprietor  from  cutting  ice  on  the  stream  until  the 
rights  of  the  parties  are  settled  at  law.^'  The  measure  of  damages 
for  wilful  destruction  of  an  ice  field  is  the  value  of  the  right  to  har- 
vest the  ice  at  the  time  it  was  destroyed.^^  The  measure  of  damages 
for  wrongfully  taking  the  ice  is  its  value  when  it  is  severed,  ready 
for  removal,  so  as  to  become  a  chattel.***  The  measure  of  damages  for 
breach  of  a  contract  to  keep  ice  ponds  full  of  water  during  the  ice- 
making  season  is  the  value  in  the  icehouse  of  the  ice  that  might  have 
been  put  up  with  reasonable  diligence  had  there  been  no  breach,  less 
the  cost  of  harvesting  and  storing  it*®  The  act  of  a  trespasser  in 
cleaning  and  examining  the  ice  on  a  pond  preparatory  to  cutting  it 
is  not  such  a  legal  appropriation  as  will  entitle  him  to  recover  from 
another  trespasser  for  its  conversion.*^ 

474.  Protection  of  riparian  rights. —  Riparian  rights  are  property 
which  will  be  protected  by  the  courts.  But,  before  a  person  is  entitled 
to  maintain  an  action  for  injury  to  the  right,  he  must  show  a  title. 
One  merely  in  possession,  without  right,  of  land  through  which  a 
stream  runs,  can  assert  no  rights  as  against  an  upper  owner  who  is 
making  use  of  the  water.^  But  if  he  is  in  possession  by  right,  he  is 
entitled  to  protection.*  So,  one  who  has  entered  government  land 
with  a  view  to  acquiring  title  will  be  protected  in  his  riparian  rights 
until  he  has  lost  his  right  of  possession  by  failure  to  comply  with  his 
contract-^  Owners  in  severalty  of  premises  occupied  by  them  upon 
a  mill  stream  and  of  the  right  to  the  water  used  by  them  may  unit^e 
in  an  action  against  another  several  owner  to  restrain  him  from  Uising 
more  water  than  he  is  entitled  to,  under  the  New  York  Code.*  An 
action  to  quiet  title  to  the  water  of  a  stream  may  be  maintained  where 

^OUushrenner  v,  Oroulik,    110    Wis.  prices  for  every  ton  shown  by  arithmet- 

402,  85  N.  W.  962.  ica]  calculation  to  be  upon  the  pond  in 

^ummingt  v.  Barrett,  10  Cush.  186.  February.     Stauffer  v.  Miller  Soap  Co. 

^Bandforth  v.  Maynard,    164    Mass.  151  Pa.  330,  26  Atl.  95. 

414,  28  N.  E.  348.  ^Washington  Ice  Co,  v.  ShortaU,  101 

Damages  are  recoverable  for  the  wan-  111.  40,  40  Am.  Rep.  196;  Piper  ▼.  Con- 
Urn  destruction  of  ice  while  in  process  nelly,  108  111.  646. 
of  formation.     People's  Ice  Co.  v.  The  ^Farr  v.  Oriffith,  9  Utah,  416,  35  Pac. 
Exoelnor,  44  Mich.  229,   38  Am.  Rep.  506. 
246,  6  N.  W.  636.  ''Abbott  v.  Cremer  (Wis.)  95  N.  W. 

When  an  ice  crop  is  destroyed  without  387. 

circumstances  of  aggravation,  the  meas-  ^Silver  Creek  d  P,  Land  d  Water  Co, 

urc  of  damages  will  be  mere  compensa-  v.  Hayes,  113  Cal.  142,  45  Pac.  191. 

lion  or  the  value  of  the  crop  in  the  near-  'Dillcy  v.  Sherfium,  2  Nev.  67 ;  Moore 

est  market,  having  regard  to  time  and  v.   Clear   Lake   Water  Works,  68   Cal. 

place,  less  the  cost  of  ^tting  it  there,  146,  8  Pac  816. 

including  loss  in  handling  and  shrink-  *Tnui>  v.  Haggin,  69  Gal.  255,  10  Pac. 

age:  so  that  the  damage  cannot  be  com-  674. 

puted  according  to  spring  or  summer  *  Emery  v.  Erskine,  66  Barb.  9. 
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there  is  an  assertion  of  an  adverse  claim  thereto,  although  there  is  no 
actual  interference  with  the  plaintiif's  rights.*  But  where  there  is 
a  mere  dispute  as  to  the  resjxjctive  rights  of  riparian  owners,  the  right 
cannot  be  determined  in  a  real  action,  but  the  appropriate  remedy 
is  an  action  on  the  case."  Assumpsit  is  not  the  proper  form  of  action 
to  settle  the  rights  of  one  who  used  water  under  a  claim,  known  to 
plaintiff,  that  the  right  to  use  it  was  appurtenant  to  his  estateJ 
£quity  will  not  interfere  to  prevent  a  mere  threatened  interferenre 
with  the  rights  of  a  riparian  owner.  The  proper  remedy  is  at  law." 
And  equity  will  not  entertain  a  bill  to  settle  rights  in  a  water  course 
and  adjust  damages,  although  the  prayer  is  incidentally  for  an  in- 
junction.^ Equity  will  not  interfere  with  the  exercise  of  a  legal  right 
by  a  riparian  owner  on  a  stream  in  opening  the  gates  of  a  dam  of  an 
upper  proprietor  to  restore  the  flow  of  water  in  the  stream,  although 
it  is  done  from  a  bad  motive  and  for  no  purpose  useful  to  him.**^  But 
where  a  large  number  of  persons  are  claiming  conflicting  rights, 
equity,  for  the  purpose  of  preventing  a  multiplicity  of  suits,  may  in- 
terfere and  adjust  the  conflicting  rights.^ ^  The  ground  of  the  juris- 
diction of  equity  in  adjusting  and  protecting  the  rights  of  parties  in- 
t>erested  in  hydraulic  powers  is  that  the  intervention  of  equity  pro- 
vents  litigation  and  affords  a  more  complete  and  perfect  remedy  than 
could  be  obtained  at  law.^*  The  principle  upon  which  a  court  of 
equity  has  jurisdiction  of  cases  involving  water  privileges  rests  in 
the  preventive  remedy  which  it  can  afford,  to  shield  a  person  from 
some  great,  irreparable  injury  which  may  threaten  him.^^  And  where 
the  injury  i»  of  such  a  nature  that  recovery  of  damages  will  be  wholly 
inadequate,  equity  may  interfere  and  grant  an  injunction.**  But  the 
rights  of  riparian  owTiers  will  not  be  regulated  by  injunction  except 

*Peregoy  ▼.  Bellicky  79  Cal.  668,  21  Before  a  suit  in  equity  can  be  com- 

ra«.  966.  menced  in  the  Federal  courts  to  restrain 

On  a  bin  to  quiet  the  enjoyment  of  interference  with  an  alleged  water  right 

a  water  course  and  of  weirs  for  working  the  right  must  be  established  at  law, 

stampmills,  where  p]<iintiff*8  right  is  un-  where,  during  the  erection  of  the  inter- 

certain  the  court  wiU  first  direct  issues  fering  structure,  complainant  has  slept 

to  be  tried  at  law.    Falmouth  v.  Innya,  upon  his  rights  and  does  not  allege  dan- 

Mosely,  87.  ger  of  irreparable  injury  or  of  protracted 

*ffobb9  ▼.  Gould  (Me.)   10  Atl,  457.  litigation  or  of   multiplicity    of    suits. 

''Worth  ffavahill  Water  Co.  v.  Met-  Parker  v.  Winnipiseofiee  Lake  Cotton  d 

calf,  63  N.  H.  427.  Woolen  Co.  2  Black,  545,  17  L.  ed.  333. 

•Peters  v.  Hansen,  55  Mich.  270,  21  '''Clinton  v.  Myers,  46  N.  Y.  511,  7 

N.  W.  342.  Am.  Rep.  373. 

^Prentiss  v.  Ijamard,  11  Vt.  135.  ^'Crawford  Co.  v.   Hathaway    (Neb.) 

Equity  will  not  interfere  for  the  pur-  60  U  R.  A.  881).  93  N.  W.  781 ;  Dilling 

pose  of  settling  rights  in  water  where  v.  Murray,  6  Ind.  324,  63  Am.  Dec.  385. 

the  right  is  not  disputed,  but  only  the  "Dver  v.  Cransfon  Print  Works  Co, 

quantity  to  which  the  complainant  is  17  K.  I.  774,  24  Atl.  827. 

enfitleiL     Olmsted  v.  Loomis,  6    Barb.  "f wfc  v.  Wilher,  7  Barb.  395. 

152.  '^Crittenden  v.  Field,  8  Gray,  621. 
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in  very  clear  cases. '*^  Whenever  it  appears  that  any  use  of  a  stream 
by  one  riparian  owner  interferes  with  its  reasonable  use  by  another 
to  his  injury,  either  by  the  interruption,  diversion,  or  pollution  of  the 
water,  the  burden  of  proof  is  upon  tlie  former  to  show  that  his  use  is 
reasonable.^"  AVhen  the  right  to  restrain  an  interference  with  the 
flow  of  water  of  a  stream  depends  upon  the  fact  of  riparian  proprie- 
torship alone,  and  does  not  exist  by  virtue  of  any  contract  or  prior 
appropriation,  the  court  can  only  compel  the  restoration  of  the  banks 
of  the  stream  to  their  natural  condition  and  permit  them  so  to  re- 
main.^^  The  complainant  may  lose  his  right  to  equitable  relief  by 
laches  or  acquiescence.^* 

III.  IxTi:KKKRK.NrK  Wn  if  FLOW  OF  STREAM. 

475.  Eight  to  pond  water. —  The  right.s  in  a  water  course  are  con- 
trolled by  tlie  maxim,  Aqua  currii  el  dchet  c.nrrrre  nt  currere  solehat,^ 
And  therefore  tiiore  is  no  right  to  obstruct  the  flow  of  a  stream  so  a.^ 
to  destroy  the  rights  of  lower  owners.^     But  a  rule  which  would  ab- 

Eqiiity  will  restrain  interference  with  power  is  not  entitled  to  an  injunction 

the  enjoyment  of  a  right- to  the  iinintor-  to  res^train  the  construction  by  another 

rupted  flow  of  a  stream  across  another's  owner  of  a  new  dam  in  place  of  the  old 

land  as  an  action  for  damages  would  be  one,  which  it  is  the  latter's  duty  tomain- 

wholly  inadequate  to  the  vindication  of  tain,  although  such  new  dam   is  much 

such  a  right.     8chcetz*8  Appeal,  35  Pa.  higher,  where  thiere  is  no  restriction  in 

88.  its  deed  on  the  height  or  manner  of  con- 

An  injunction  to  restrain  interference  structing  the  same,  since  the  mere  eon- 
wit  h  the  landowner's  enjoyment  for  st ruction  thereof  is  not  a  violation  of 
family,  domestic,  and  farming  purposes  the  latter's  covenant  not  to  take  more 
of  the  water  of  a  stream  flowing  on  the  than  half  the  water,  as  the  dam  itself 
land  should  be  granted  without  qualifi-  does  not  divide  the  water,  but  merely 
cation,  and  not  on  condition  of  the  fail-  creates  a  head  to  enable  it  to  turn  into 
ure  of  defendant  to  give  a  bond,  where  its  race  its  share  of  such  water.  City  of 
the  damages,  if  any,  would  be  irrcpara-  S^alem  Co,  r.  Flalem  Flouring  Mills  Co. 
ble  because  incapable  of  ready  computa-  12  Or.  374,  7  Pac.  497. 
tion  and  ascertainment,  as  in  such  a  "/^rrf  Rivnr  Roller  ifilU  v.  Wrighi, 
case  a  bond  would  not  afl'ord  adequate  30  Minn.  249,  44  Am.  Rep.  194,  15  N.'  W. 
protection.    Woodoll  v.  Cartcrttrille  1/tw.  167. 

rf  MangancHC  Co.  104  Ga.  150.  30  S.  E.  "1/<Trr  v.    }face.  40  Or.  580,  67   Pac. 

005.  600.  (KS   Pac.  737. 

^^lloxsie  V.  Hoxsic,  .38  ]Mich.  77.  *•*  Tlir  acquiescence  which  will  bar  the 

A  bill  for  an  injunction  against  dis-  comph\inant   from   the  exercise    in    his 

turbance  of  a  water  privilege  will  not  favor  of  the  discretionary  jurisdiction  by 

be  retained   when  it  is  shown   that  de-  injunction  must  be*  such  as  proves  his 

fendants  have  not  encroached  upon  the  assent  to  the  acts  of  the  defendant  and 

right  nor  threatened  to  do  s*o,  to  enable  to   the   injuries   to  himself  which  have 

plaintifTs  to  thereafter  apply  for  an  in-  followed,  or  can  reasonably  be.  anticipat- 

'  junction,  or  to  aid  them  in  securing  the  ed  to  follow,  from  those  acts.     Imw  v. 

identity  of  their  right,  or  of  a.scertain-  Hoggin,  09  Cal.  255,  10  Pac.  674. 

ing  the  limits  and  extent  of  it,  unle«s  ^liullard  v.  Saratoga  Victory  Mfg.  Co. 

speeisil   and   sufBcient    reasons    therefor  77  N.  Y.  525. 

snn  shown.     Pratt  v.  Tximson,  0  Allen,  ^HaU  v.  Swift,  4  Bing.  N.  C.  381,   1 

T.-.  Arnold.  157,  6  Scott,  167,  7  L.  J.  C.  P. 

The  owner  of  an   interest    in    water  N.  S.  200;  Ohio  d  M.  R.  Co,  ▼.  Thillmo^ 
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i^olntely  prevent  interference  with  the  flow  of  the  stream  would  need- 
lessly deprive  the  various  riparian  owners  of  much  of  the  value  of  tlic 
stream.  There  could  be  no  utilization  of  the  water  power,  or  any 
artificial  pondage  of  the  Avatcr  for  fish  culture  or  the  gathering  of  ice. 
Since  every  owner  has  a  right  to  make  such  reasonable  use  of  the  wa- 
ter as  he  can  make  without  interfering  with  the  like  rights  of  others, 
he  has  a  right  to  check  the  flow  of  the  stream  long  enough  to  accumu- 
late a  head  of  water  sufficient  to  run  his  machinery,  if  it  is  adapted  to 
rhe  size  and  capacity  of  the  sti-eam.*  But  the  machinery  which  is  to 
\tQ  propelled  by  the  water  must  correspond  to  the  capacity  of  the 
stream.  The  owner  will  not  be  permitted  to  hold  back  the  water  to 
furnish  power  to  a  wheel  which  requires  much  more  than  the  natural 
power  of  the  stream."*  In  order  to  use  the  power  of  the  stream  ad- 
vantageously, it  must  be  accumulated  in  a  pond ;  and  the  owner  may, 
iherefore,  pond  it  in  a  reasonable  manner  for  any  legitimate  purpose 
for  which  he  is  entitled  to  use  it.'  This  right  includes,  not  only  the 
^lecumulation  of  water  to  operate  machinery,  but  the  formation  of  a 
pond  for  the  cultivation  of  fish,**  and  for  the  formation  of  ice.^    And, 


U3  III.  127,  36  Am.  St.  Rep.  359,  32  N. 
K.  529;  Thompson  v.  Moore,  2  Allen, 
350;  Ingraham  v.  Hutchinson,  2  Conn. 
584;  Fsnnor  v.  HanrclL  2  Giff.  410,  « 
fur.  N.  S.  1233. 

Pits  for  waterinjf  cattle  cannot  be  en- 
lar|^  to  the  injury  of  a  lower  proprie- 
tor.   Br€rttn  V.  Best,  1  VVils.  174. 

Asmiso  of  nuisance  lies  against  the 
heir  of  one  who  builds  a  house  across  a 
treneh  to  the  injury  of  Ash  in  a  pool 
which  were  accustomed  to  be  refreshed 
bf  the  water  from  the  trench,  if  he  re- 
fuses to  reform  it.  16  Vin.  Abr.  33,  (L). 

'Pool  V.  Levcis,  41  Ga.  162,  5  Am.  Rep. 
■'•26;  Pitts  V.  Lancaster  Mills,  13  Met. 
156;  Gfihlcn  Bros.  v.  Knorr,  101  Iowa, 
TOO,  30  L.  R.  A.  697,  63  Am.  St.  Rep. 
416,  70  N.  W.  767;  Whaler  v.  Ahl,  29 
Pa.  98. 

It  is  a  reasonable  use  of  the  water  of 
a  stream  for  the  upper  proprietor  to 
close  the  gates  of  his  dam  during  dr^' 
reasons  for  the  purpose  of  raising  the 
head  of  water  sufficient  to  work  his  mill, 
though  he  thereby,  for  a  time,  while  the 
water  was  raising  sufficiently  to  flow 
over  the  dam.  prevented  sufficient  water 
from  flowing  down  the  stream  to  enable 
the  lower  owner  to  operate  his  mill,  and 
during  ?uch  period  was  unable  to  operate 
his  own  mill.  Keifh  v.  Carer/,  17  N.  B. 
400. 

•A  mill  owner  who»e  whwl   requires 


50  per  cent  more  water  than  the  stream 
will  supply  will  not  be  permitted  to  re- 
tain the  water  to  raise  a  head  for  the 
wheel,  to  the  detriment  of  lower  propri- 
etors.    Timm  v.  Bear,  29  Wis.  265. 

*WcHt  Arlington  fmprov.  Co.  v.  if*. 
Hope  Retreat  (Md.)  54  Atl.  082;  Fisher 
V.  Fcigc,  137  Cal.  39.  59  L.  R.  A.  333, 
92  Am.  St.  Rep.  77,  69  Pac.  618;  Cols- 
man  V.  LeFranc,  1.37  Cal.  214,  69  Pao. 
1011;  Parker  v.  Hotehkiss,  25  Conn. 
321;  Hartzall  v.  Sill,  12  Pa.  248;  Geh- 
ler.  Bros.  v.  Knorr,  101  Iowa,  700,  36  L. 
R.  A.  697,  63  Am.  St.  Rep.  416,  70  N. 
W.  757 ;  Hoy  v.  Sierrett,  2  Watts,  327, 
27  Am.  Dec.  313:  Whaler  v.  .4/1/,  29  Pa. 
98;  Mabie  v.  Matteson,  17  Wis.  1;  Mum- 
pover  V.  Bristol,  90  Va.  153,  17  S.  K. 
853;  Canfield  v.  Andrew^  64  Vt.  1,  41 
Am.  Rep.  8*28. 

•Wood  V.  Edes,  2  Allen,  678. 

^  See  ante,  S  473a. 

DeBaun  v.  Bean,  20  Hun,  236,  Affirmed 
without  opinion  in  101  N.  Y.  620. 

The  detention  for  two  days  and  a 
night,  for  the  purpose  of  forming  an  i'« 
pond,  is  not  an  unreasonable  interfer- 
ence with  the  rights  of  a  mill  owner  be- 
low, if  he  obtains  only  25  per  cent  of 
the  power  for  his  mill  from  the  stream. 
HHtJrv  Bros.  V.  Knorr,  101  Iowa,  700, 
36  L.  R.  A.  697,  63  Am.  St.  Rep.  416.  70 
N.  W.  757. 
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if  it  can  be  done  without  unreasonably  interfering  with  the  rights  of 
lower  owners,  a  storage  dam  may  be  erected  and  the  water  accumu- 
lated and  held  in  reserve  until  it  is  needed  for  use.*  But  one  riparian 
owiier  cannot  unreasonably  interfere  with  the  rights  of  others,*  If 
the  storage  pond  is  emptied  at  a  time  when  there  is  no  unusual  quan- 
tity of  water  flowing  in  the  stream,  the  lower  ownei's  cannot  be  de- 
prived of  the  use  of  the  water  while  it  is  being  refilled.  ^^  The  up- 
per owner  cannot  detain  the  water  in  his  reservoir  during  the  autumn 
and  spring  when  his  mill  is  supplied  from  another  source,  for  the 
purpose  of  providing  a  supply  for  the  summer  months  when  there  is 
a  scarcity  of  M^ater.^^  If  there  is  no  present  use  for  the  pond  the 
owner  will  not  be  permitted  to  create  it,  and  thereby  interfere  with 
the  water  supply  of  a  lower  OTMier.^^  And  the  pond  cannot  be  created 
for  illegal  use.^^  Under  this  rule  a  mimicipal  corporation  cannot  be 
given  power  to  create  a  pond  to  supply  power  for  manufacturing 
purposes.^*  The  water  may  be  held  back  during  a  time  necessary  to 
make  reasonable  repairs  or  improvements.^*^  The  use  of  the  upper 
proprietor  cannot  be  such  as  to  destroy  the  stream.^**  Ilis  use  must 
be  reasonable,  and  the  question  of  reasonableness  depends  upon  the 
nature  and  size  of  the  stream,  as  well  as  the  business  to  which  it  is 
subservient,  and  on  the  over-varying  circumstances  of  eaeh  particular 
case.^^    If  the  water  cannot  be  held  back  without  unreasonable  injury' 

*N€l8on  V.  Butterfield,  21    Me.    220:  Moit  v.  Con«i»m<?r«'  Water  Co.  188  Pa. 

Winnipiacogee  Lake  Cotton    &    Woolen  521,  41  Ail.  611. 

ir/if.  Co.  V.  Gi^^wrf,  67  N.  H.  514,  35  Atl.  ^^Atty,   Gen.   v.   Kau  Claire,   3T  Wis. 

045.  400. 

•Pkillipft  V.  Sherman,  64  Me.  17 1 ;  Mor-  "Dorw  v.  Oeichell,  50  Me.  602,  79  Am. 

rt»  V.  McNamee,  17  Pa.  173.  Dec.  636. 

^Weare  v.  Chase,  93  Me.  264,  44  All.  But  the  fact  that  a  railroad  company 

900.  incorporated   by   act   of   Parliament   to 

"Clinton  v.   Myers,  46  N.   Y.  511,  7  construct  a   railroad   was   thereby  em- 
Am.  Rep.  373.  powered  to  intersect  or  cross  any  stream 

^Hotrc  V.   Norman^    13    R.    I.    488;  on  its  route  when  necessary  is  not  a  suf- 

Broadhent    v.    Ratnahotham,    11    Exch.  flcient  justification  for  the  act  of  the 

602,  25  L.  J.  Exch.  N.  S.  115^  4  Week,  railroad  company  in  placing  a  hatch  or 

Rep.  290,  distinguished  on  the  ground  gate  in  a  stream,  thereby  penning  back 

that  the  water  which   was   intercepted  the  water  from  the  mills  of  a  plaintiff, 

in  that  case  soaked  through  the  ground  any    longer    than    was    necessary,    and 

and  did  not  flow  in  a  natural  channel,  without  notice  to  the  mill  oA^Tier.     An- 

Gibhs  V.  Williams,  26  Kan.  214,  37  Am.  derson  v.  Great  Western  R.  Co.  11  U.  C. 

Rep.    241,    also    distinguished    on    the  Q.  B.  120. 

ground  that  in  that  case  the  water  was  **  A  riparian  owner  cannot  store  the 

surface  water  taken  before  it  took  the  water  during  the  day,  that  he  may  pump 

form  of  a  water  course.  a  necessary  quantity  during  the  night 

"A  riparian  proprietor  without  right  and    forever   divert   it   from   the   lower 

to  divert  the  water  for  the  purpose  of  proprietors.    Leucis  v.  Springfield  Water 

sale  is  liable  for  the  interruption  of  the  Co.  2  Lack.  T^egal  News,  190,  13  Lane, 

flow  while  making  material  changes  in  L.  Rev.  219. 

his  dam  to  increase  its  storage  capacity  "Hetrich  v.  Dcaohlcr.  6  Pa.  32. 

and  give  an  entire  control  of  its  waters.  In  Timm  v.  Bear,  29  Wis.  254,  it  is 
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to  the  lower  owner  the  upper  owner  has  no  right  to  do  so,  although, 
unless  he  does  so,  he  cannot  run  his  mill,**  The  upper  owner  is  liable 
for  a  malicious  or  wanton  injury  to  the  lower  one.^®  If  the  lower 
owner  is  not  injured  by  the  detention  of  the  water  by  the  upper  pro- 
prietor he  cannot  maintain  an  action.*^  The  supply  to  the  lower  pro- 
prietor must  not  depend  upon  the  convenience  or  caprice  of  the  up- 
per proprietor,  or  upon  accident  or  mere  chance,  as,  upon  the  raising 
of  a  flood  gate,  or  overflow  of  the  dam  or  leakage  through  it;  but  his 
supply  must  be  substantially  according  to  the  natural  flow,  subject 
only  to  such  interruption  as  is  necessary  and  unavoidable  by  the  rea- 
sonable and  proper  use  of  the  water  in  the  stream  above.^^  In 
Missouri,  it  was  held  that  statutory  authority  was  necessary  to  war- 
rant interference  with  the  water  of  a  running  stream.**  And  a  like 
ruling  was  made  in  Kentucky.*'  But  a  later  decision  held  that  such 
autliority  was  not  necessary,  although  the  court  added  that  if  the  one 
building  the  dam  interfered  with  previous  rights  of  other  owners  he 
must  ans\>er  in  damages.*^  These  decisions  do  not  represent  the  law 
upon  the  subject.  The  riparian  owner  has  a  right  to  make  such  use 
of  the  water  as  he  can  without  interfering  with  the  equal  rights  of 
others.  The  general  flow  of  the  stream  is  common  property,  and  one 
cannot  prevent  another  from  making  use  of  the  flow  unless  his  own 
rights  are  interfered  with;  and  there  is  no  interference  with  such 
rights  until  one  has  made  an  excessive  use  of  the  common  right  to 
the  injury  of  another  who  wishes  to  make  use  of  his  right  In  the 
absence  of  constitutional  protection  of  property  rights  the  legislature 
raay  forbid  the  erection  of  dams  or  other  structures  in  the  bed  of  the 
stream  without  express  statutory  authority.** 

said  that,  in  determining  the  r«>a8onable-    prevailing  in  lower  Canada,  It  was  said 

ness  of  the  use  of  the  stream,  regard   by  Lord  Kingsdown  that  it  did  not  ap- 

must  be  had  to  the  subject-matter  of  the   pear  that,  for  the  purposes  of  the  case, 

use.  the  occasion  and  manner  of  its  ap-   any  material  distinction  existed  between 

plication,  itft  object,  the  extent  and  ne-   the  French  and  English  law. 

cessity  for  it,  previous  usage,  and  the       "Weare  v.  Chcue,  93  Me.  264,  44  Atl. 

nature  and  conditions  of  the  improve-   900;  Hoy  v.  Sterreit,  2  Watts,  327,  27 

ments  thereon,  as  well  as  the  size  of  the  Am.  Dec.  313. 

stream,  the  fall  of  water,  the  volume,       ^Williams  v.  Morland,  4  Dowl.  &  R. 

velocity,  and  prospective  rise  and  fall,   583,  2  Bam.  &  C.  910,  2  L.  J.  K.  B.  101, 

and  the  absence  of  means  or  facilities  of   20  Revised  Rep.  579. 

enlarging  the  p<md  of  a  lower  proprietor       *^Ware  v.  Allen,  140  Mass.  513,  6  N.  E. 

so  as  to  retain  and  hold  the  water  there-   629. 

on  when  discharged  in  quantities  larger       ^Abhott  v.  Kansas  City,  8t,  J.  d  C,  B. 

than  its  ordinary  and  accustomed  flow.   R,  Co.  83  Mo.  271,  53  Am.  Rep.  681. 

^Woodin  V.  Wenttoorth,  57  Mich.  278,       '^Anderson  v.  Cincinnati  Southern  R. 
23  N.  W.  813;    Miner  v.   QUnumr,  12   Co.  5  Ky.  L.  Rep.  663. 
Moore  P.  C.  C.  131,  7  Week.  Rep.  328.       ^Anderson  v.  Cincinnati  Southern  R. 

While  the  decision  of  Miner  v.  Oil-   Co.  86  Ky.  44,  0  Am.  St.  Rep.  263,  5  S. 
mour,  12  Moore  P.  C.  C.  131,  7  Week.   W.  49. 
Rep.  328,  was  baaed  on  the  French  law       "  The  placing  of  stones  in  a  river  bed 
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476.  Manipulation  of  flow. —  Intimately  connocted  with  the  ques- 
tion of  the  right  to  pond  water  is  that  of  the  right  to  use  the  water  aft- 
er it  has  been  aeciimulated  in  the  pond.  Each  owner  has  an  equal 
riglit  to  the  uhc  of  the  water,  and  is  snpjx)sed  to  have  aceonimodato*] 
the  machinerv  which  he  is  to  u»e  to  the  size  and  capjicity  of  the  strcuin 
and  to  intend  to  use  it  during  the  usual  working  hours.  This  is  tlu- 
onl\  rule  which  can  be  applied  which  will  give  all  owners  their  rights. 
When,  therefore,  one  of  the  riparian  o>Miers  attempts  to  make  any 
use  of  the  stream,  the  question  of  its  reasonableness  must  be  measured 
by  a  standard  comprised  of  the  capacity  of  the  stream  and  tlie  usual 
working  hours.  Since  it  is  necessary  to  make  use  of  ponds  to  stoii 
the  water  for  use,  the  llow  of  water  from  the  ponds  will  be  more  or 
less  intermittent;  but  since  each  mill  owner  has  a  right  to  construct 
a  pond  measured  by  the  capacity  of  the  stream,  which,  when  ooii 
Btructed,  will  enable  him  to  use  the  water  as  it  comes  do^vn,  althougli 
the  flow  is  more  or  less  intermittent,  there  is  no  ground  of  c!«>mplainr 
merely  because  the  flow  is  not  regular,  if  the  pond  from  which  the 
flow  comes  does  not  so  far  exceed  the  capacity  of  the  stream  and  thr 
otlier  fK)nds  that  they  are  rendered  useless.^  But  the  intermittent  flow 
must  be  based  upon  some  reason,*  and  be  proix)rtionat€  to  the  neoe^' 
Bitie^  of  the  mill  upon  which  the  pond  is  made."^  Mr.  Phear  *  was  of 
opinion  that  periodic  stoppage  of  the  stream  was  a  violation  of  ri- 
parian rights.  But  this  statement  is  broader  than  the  rule  which  has 
been  adopted  and  acted  upon.  InVilet  v.  Sherwood  ^  the  rule  is  >tate(l 
as  follows:  A  right  of  action  exists  for  injury  to  a  lower  riparian 
proprietor  from  the  obstruction  by  a  dam  of  the  natural  flow  of  th<* 

for  the  mere  purpose    of   refttorin^    it  reservoir,  if  he  is  permitted  to  use  the 

aitor  it  had  been  washed  out  by  a  flood,  quantity  of  water  from  it  to  which  he 

by  one  who  was  the  owner  of  the  land  was     entitled    under     the     prescriptive 

on   both    sides   of   the   stream   and   had  right.     Rogers  v.  Bruce^  17  Pick.  184. 

mills  and  works  adjusted  to  the  ordi-  No  prescriptive  right  can  be  acquired 

nary  level  of  the  stretim,  is  not  a  viola-  to  an  intermittent   flow  of  water  froffi 

tion  nf  the   statute  providing?  that   no  another's   dam  which   does  not  distuit 

person   shall  build,  erect,  or  place  any  the  natural  flow  to  which  a  lower  ripa- 

building,  erection,  or  thing,   within   15  rian  owner  is  entitled.     Hamor  v.  Bar 

feet   of   the  center  of  the   bed    of    the  Harbor  Water  Co,  92  Me.  364,  42  Ail. 

stream.     Colbran  v.  Barnes,  11  C.  B.  X.  7»0. 

8.  246.  *<7or6tn  v.  Brown,  14  Pick.  310. 

'Pool  V.  Leicis,  41  Ga.  162.  6  Am.  Rep.  *Clapp  v.  Berriok,  129  Mass.  292. 

626:   DiH'son  v.  Carnegie,   1   Ont.  R<»p.  So  far  as  the  mode  of  holding  up  the 

110;  Qould  V.  Boston  Duck  Co.  13  Gray,  water  and  letting  it  down  is  reasonably 

442.  incidental  to  the  use  of  the  stream  for 

One  who  acquires  by  prescription  the  mill  purposes,  it  is  the  right  of  the  pro 

right  to  maintain  the  water  of  a  stream  prietor,  and  constitutes  in  part  the  mill 

at  a  certain   height  for  mill   purposes  privileges  which  the  law  gives.    Oould 

cannot  complain  that  the  owner  of  land  v.  Boston  Duck  Co.  13  Gray,  451. 

higher  np  the  stream  erects  a  dam  higher  *  Phear,  Water  Rights,  28. 

tbpn   iii**   own  so  fls  to  create  a  larger  'SS  Wis.  159. 
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^t^eam  frtHjueiitly,  by  shutting  the  gates  thereof  ho  as  entirely  to  ob- 
struct  it,  and  at  other  times  by  opening  the  gates  so  as  to  let  pass  ;i 
hirger  quantity  of  water  than  would  naturally  flow.  Since  the  coui- 
mon  interests  of  the  riparian  owner  require  a  use  of  water  in  the 
playtime,  the  uj)per  owner  has  uo  right  to  hold  the  waiter  back  in  the 
ilaytime  and  let  it  down  at  night.^  But  even  that  question  depends 
:ij)on  the  eustoni  of  the  plaee,  what  nile  will  best  secure  the  general 
>treajn  fn)ui  useful  purposes,  and  whether  the  detention  is  necessarily 
jiu  injury  to  lower  mills."  Where  irrigation  is  essential  to  the  culti- 
\  ation  of  land,  the  withholding  of  the  waters  of  an  irrigation  stream 
by  a  dam  during  the  day  and  the  discharging  of  the  same  during  the 
night,  thus  making  the  flow  of  the  water  irregular  and  wasteful,  caus- 
ing injury  to  crops  and  cattle,  is  a  substantial  injury  to  the  owners 
*»f  property  so  damaged.*  The  owner  of  a  mill  may  draw  sufBcient 
water  from  a  natural  reservoir  in  the  stream  to  operate  his  mills  in 
I  he  daytime  if  their  capacity  is  suited  to  the  size  and  character  of  the 
-rream,  and  shut  his  gate  at  night,  although  the  effect  is  to  interrupt 
ihe  flow  of  the  .-tream  while  the  reservoir  is  refilling,  and  the  owner 
of  a  papennill  below  re<juiros  the  continuous  flow  of  the  stream  night 
and  day  to  operate  his  mill  successfully.^  The  question  in  every  case 
\^,  What  is  a  reasonable  use  of  the  stream  under  all  the  circumstances 
of  the  case?^"  The  upper  pi-oprietor  may  hold  the  water  back  and 
let  it  down  in  such  manner  as  is  necessary  for  the  use  of  his  mill,  if 
I  he  mill  is  adapted  to  the  character  of  the  stream  and  the  use  is  rea- 
M>nable ;  and  the  lower  proprietor  will  not  Ix^  heard  to  complain  if  he 
does  not  construct  his  dam  so  as  to  utilize  the  water  as  it  is  let  down 

*Barrett  v.  Farsons,  10  Ciwh.  367.  Sundays,   at   times    when   a   lower   miU 

Tnjiirieii   caused    by   holding   back   in  owner  cannot  use  it,  for  the  Role  pur- 

Uie  daytime  and  discharging  at  night,  pone  of  annoying  and  injuring  him.  ^o,V< 

water  of  a  natural  stream  cut  off  from  v.  Cline,  39 "N.  Y.  S.  R.  937,   16  N.  V. 

above  the  head  of  a  miU  pond  and  re-  8iipp.  337. 

turned  to  it  several  hundred  feet  below,       ^Kemey  d  W.  Mfg.  Co.  v.  Union  Mfp. 

whereby  the  use  of  the  water  for  power  Co.  39  Conn.  577. 

is  lost  and  the  mill  greatly  hindered  in       *Jj€me  Tree  Ditch   Co.  v.   Rapid  City 

its  work,  affect  the  posHcsnion  only,  and  FAvc.tric  d  Qwtlight  Co.  (S.  D.)  93  N.  VV. 

are  recoverable  for  by  the  tenant.     But  050. 

the  concurrent  injury  which  results  from        If    the    upper    proprietor   maliciou8ly 

the  discharging  current  being  delivered  holds  the  water  back  during  the  day  and 

with  great  force  and  velocity  across  the  lets  it  down  during  the  night  when  the 

channel  of  the  pond,  so  that  it  carries  lower  proprietor  »\nnot  use  it,  he  will 

into  it  mud,  gravel,  etc,,  to  the  filling  be  liable  in  damages.  Ttciss  v.  Baldtoin^ 

up  thereof,  affects  the  freehold  and  are  9  Conn.  291. 

recoverable  by  the  reversionary  owner.       *Bullard  v.  Saratoga  Victory  Mfg.  Co. 

Bearers  v.  Trimmer,  25  N.  J.  L.  97.  77  N.  Y.  525,  Affirming  13  Hun,  43. 
An  injunction  will  be  granted  to  re-       ^Whitney  v.    Wheeler    Cotton    MilU, 

strain  an  upper  mill  owner  from  retain-  151  Mass.  396,  7  L.  R.  A.  613,  24  N.  E. 

ing  the  natural  flow  of  the  water  during  774 :  Clark  v.  Rockland  Water  Power  Co. 

working   hours   and   discharging    it    in  52  Mc.  68. 

floods  into  the  stream  during  nights  and 
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by  the  upper  proprietor.^  ^  The  question  which  is  hardest  to  deter- 
mine is  how  far  the  water  may  be  used,  a  pond  full  at  a  time,  and  then 
the  flow  shut  off  to  pennit  a  supply  to  accumulate.  If  the  machinery 
is  adapted  to  the  size  of  the  stream  there  will,  in  ordinary  times,  be 
little  injury  done  by  this  method  of  use.  If  the  pond  is  soon  ex- 
hausted and  the  water  runs  down  the  stream  so  rapidly  that  it  cannot 
be  utilized  by  lower  owners,  the  evidence  is  almost  conclusive  that 
the  owner  of  the  pond  is  making  an  excessive  use  of  the  stream,  and 
that,  therefore,  he  has  exceeded  his  rights.^*  But  there  must  be 
periods  of  the  year  when  the  water  is  very  low,  and  when,  in  order  to 
make  any  use  of  the  water,  it  must  be  used  a  pondfuU  at  a  time.  Under 
such  circumstances,  it  cannot,  as  matter  of  law,  be  said  that  the  use 
is  unreasonable.  In  Union  Mill  (t  Min,  Co.  v.  Dangberg  *•  it  wa.* 
held  that  riparian  proprietors  upon  a  river  the  waters  of  which  are 
low  in  summer  tiuie  will  not  be  required  to  allow  the  water  to  run 
down  to  lower  mills  when  its  quantity  is  insufficient  to  enable  tht* 
mill  owners  to  operate  with  water  power,  but  each  should  be  permit- 
ted to  use  the  full  flow  of  the  water  during  different  periods  of  time 
in  order  to  make  a  reasonable  use  of  it.  But  in  Mason  v.  Hoyle  **  it 
was  held  that  if  tliere  is  regularly  a  dry  season,  when  the  water  in 
the  stream  is  materially  reduced  so  that  the  stream  is  not  of  sufii- 
cient  capacity  to  run  an  upper  mill,  the  owner  will  not  be  permitted 
to  pond  the  water  and  hold  it  back  until  he  has  acquired  enough  to 
run  his  mill,  and  then  turn  it  all  on  for  a  few  hours,  with  the  result 
that  it  flows  over  the  smaller  dams  below,  and  is  lost  to  the  mill  pro- 
prietors. The  true  rule  is  that  it  is  for  the  jury  to  determine  wheth- 
er or  not  the  use  is  reasonable  under  all  the  circumstances  of  the 
case.^*  The  water  cannot  be  allowed  to  escape  from  the  dam  in  cold 
weather  in  such  small  quantities  that  it  forms  a  mass  of  ice  in  the 
bed  of  the  stream  to  the  injury  of  adjoining  lands.*®  In  Delaware, 
the  statute  provides  that  when  the  owner  of  an  upper  mill  wishes  to 
let  the  water  down  in  unusual  quantities,  he  must  notify  the  owner 

^Coldtcell  V.  Sanderwnt  69  Wis.  62,  scriptive  right,    fifnow  v.  Parsons,  28  Vt. 

28  N.  W.  232,  33  N.  W.  591.  450,  67  Am.  Dec.  723. 

If  an  upper  riparian  proprietor  law-  **Polliit  v.  Long,  58  Barb.  20;   Mer- 

fuUy  using  the  stream  tnereby  impedes  riit  v.  Brinkerhoff,  17  Johns.  306,  8  Am. 

the  flow  of  water  to,  or  fouls  the  wheel  Dec,  404 ;  Oregon  Iron  Co.  v.  TruUenger, 

of,  a  lower  mill,  the  .owner  of  the  latter  3  Or.  1,  Affirmed  in  2  Or.  311. 

must  adapt  his  machinery  and  use  to  "81  Fed.  73. 

thealterea  circumstances;  and  this,  irre-  **56  Conn.  255,  14  Atl.  786. 

spective  of  his  havine  the  prior  est<ib-  ^PolUtt  v.  Longt  3  Thomp.  &  C.  232. 

lishmcnt,  unless  that  nas  been  operated  ^hJllis  v.  Clemens,  21  Ont.  Rep.  227, 

long  enough  for  the  acquisition  of  a  pre-  Affirmed  in  22  Ont.  Rep.  210. 
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of  lower  mills  of  his  intention,  that  they  may  protect  their  interests.^' 
In  addition  to  the  rights  of  mill  owners  along  the  stream  the  riparian 
o\^^le^s  have  a  right  to  have  the  water  let  out  of  the  upper  dam  in 
such  a  way  that  it  will  not  injure  their  land  as  it  passes  along.^*  If 
the  water  is  discharged  in  such  a  way  as  to  wash  and  injure  the  low- 
er land,  the  upper  owTier  will  be  liable  therefor.^®  But  it  is  not  ev- 
ery increased  flow  of  water  which  renders  the  mill  owner  liable.  The 
riparian  owner  is  subject  to  the  servitude  of  having  the  stream  flow 
over  his  property,  and  he  is  not  entitled  to  have  natural  conditions  ab- 
solutely maintained.  Among  the  conditions  which  need  not  be  main- 
tained is  the  diminished  flow  in  the  summer  time.  The  riparian  own- 
<'.r  has  no  right  of  action  against  a  mill  owner  who  stores  flood  water 
of  the  stream  and  continues  to  opcu^ate  his  mill  during  the  dry  sen- 
son,  although  the  former's  land  is  rendered  more  wet  than  usual  and 
somewhat  unfit  for  cultivation.*^  But  if  the  water  is  let  down  in  an 
imreasonable  manner,  so  that  the  banks  are  washed  away,  his  land 


"  All  beyond  the  usual  force  and  sup- 
pi}*  of  water  of  a  stream,  having  regard 
to  its  natural  source  and  a  reasonable 
reforence  to  the  state  of  the  weather, 
euch  as  could  not  be  anticipateil  hy  a 
lower  mill  owner,  is  an  unusual  quantity 
of  water  within  the  meanii^  of  such  a 
statute).  Ross  V.  Horsey,  3  Harr.  ( Del. ) 
AC. 

The  daniageR  which  a  lower  mill  owner 
may  recover  by  neglect  of  an  upper 
owner  to  comply  with  the  statutory  duty 
is  confined  to  the  immediate  damages 
sustained  by  the  drstruction  or  injury 
of  a  lower  dam,  and  doe^  not  include  the 
consequential  damages  resulting  from 
loss  of  profits.    Ibid, 

What  is  an  unusual  discharge  of  wa- 
ter must  l>e  ascertained  by  reference  to 
the  ordinary  use  and  wastage,  the  natu- 
ral supply  of  water  afforded  by  the 
stream,  the  quantity  used  and  surplus, 
having  reference  to  the  condition  of  both 
mills  and  the  common  mode  of  discharg- 
ing water  from  one  upon  the  other.  Mo- 
Ilvaine  v.  \farshall,  3  Harr.  (Del.)  1. 

**  In  the  almenoe  of  grant  or  prescrip- 
tive right  a  mill  owner  is  not  entitled 
as  against  riparian  owners,  so  to  enlarge 
the  volume  of  running  water  by  means 
of  a  rcMen^oir  dam  as  to  fill  up  the  en- 
tire width  between  the  river  banks  to 
their  detriment,  or,  to  deprive  them  of 
such  right  to  use  the  water  as  they 
would  have  enjoyed  had  the  natural  fiow 
not  been  interfered  with.  Norway  Plains 
Co.  v.  Bradley,  62  N.  H.  80. 
Vou  11.— Waters,  102. 


^*Ijarson  v.  Ijammers,  81  Minn.  239,83 
N.  W.  981 ;  Ijapham  v.  Curtis,  5  Vt  371, 
26  Am.  Dec.  310:  McKee  v.  Delaware  d 
H.  Canal  Co,  125  N.  Y.  353,  21  Am.  St. 
Rep.  740,  26  N.  E.  305,  Affirming  52 
Hun,  52,  4  N.  Y.  Supp.  753;  Boyington 
V.  Squires,  71  Wis.  276,  37  N.  W.  227. 

In  an  action  by  the  owner  of  property 
on  a  stream  below  the  reservoir  of  the 
waterworks  of  a  city  for  damages  to 
his  land  from  the  letting  out  of  water 
from  the  reservoir,  the  burden  is  on  him 
to  show  that  the  reservoir  and  the  water 
therefrom  were  the  preponderating 
causes  of  the  damage  complained  of. 
Brovn  v.  Atlanta,  66  Ga.  71;  CarroU  r. 
Atlanta,  74  Ga.  386. 

^Drake  v.  Hamilton  Woolen  Co,  99 
Mass.  574;  yorway  Plains  Co,  v.  Brad- 
ley, 52  N.  H.  86. 

So,  the  agents  of  a  city  owning  water- 
works on  a  stream  have  the  le^l  right 
to  let  out  water  therefrom  into  the 
stream  for  the  proper  purposes  of  the 
worka,  if  done  with  such  care  as  a  pru- 
dent man  would  take  if  the  risk  of  dam- 
a^  to  the  adjacent  lands  below  were 
his:  and  in  such  quantities  aa  will  not, 
in  the  absence  of  other  high  water,  more 
than  fill  the  natural  bed  of  the  stream 
below;  and  no  more  harm  is  done  than 
nature's  floods  would  do  if  there  were 
no  reservoir, — the  city  being  liable  only 
for  negligence  in  the  exercise  of  ita  right. 
Brourn  v.  Atlntila,  66  (U,  71;  Carroll  y. 
Atlanta,  74  Go.  386. 
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drowned,  and  his  grass  depreciated,  an  action  will  lie  for  the  dam- 
age.*^ A  mill  owner  who  withholds  more  water  than  he  has  a  right  to 
at  one  time  cannot  compel  the  lower  o^v^ler  to  receive  and  credit  on 
the  injury  excessive  quantities  let  down  at  other  times.^^  Nor  can 
damages  caused  by  flowage  from  an  upper  milldam  be  set  ofiF  against 
benefits  caused  to  the  property  by  a  ditch  dug  by  the  mill  owner 
through  his  own  property  at  the  time  the  mill  was  erected.-'  It  is  the 
duty  of  the  lower  owner  to  diminish  his  injury  as  much  as  pot^- 
sible.^*  But  the  owner  of  land  on  a  stream  is  not  bound  to  remove 
an  obstruction  lower  down  the  stream  to  protect  his  land  from  the 
effects  of  unusual  quantities  of  water  turned  into  the  stream  by  an 
upper  proprietor.^*  The  upper  proprietor  upon  a  stream  cannot  ac 
quire  a  right  to  hold  back  the  water  by  the  fact  that  the  lower  pro- 
prietor has  constructed  a  reservoir  on  his  ovni  land  to  regulate  the  flow 
of  the  water,  so  that  less  is  required  than  would  be  required  by  thc^ 
natural  flow.  But,  in  case  the  lower  owner  desires  to  abandon  the* 
reservoir,  he  may  insist  on  the  natural  flow  of  the  stream,  uninter 
rupted  by  the  acts  of  the  upper  proprietor,  unless  the  right  to  hohl 
back  the  water  has  been  acquired  by  adverse  use  for  tlie  stiitutory 
period.^*  That  there  are  other  causes  contributing  to  the  injury  i> 
no  defense  to  an  action  for  injuries  by  the  wrongful  miinij)ulation  o1 
the  water.'^^  If  the  water  is  accumulated  AvrongfuUy,  the  one  re 
sponsible  for  the  accumulation  will  act  at  his  peril  in  turning  it  into 
the  stream.-**  For  each  successive  inundation  of  property  by  freshet< 
to  which  it  is  subjected  by  the  removal  of  water  gates  from  the  heaxl 
race  on  which  it  is  located,  :^uch  removal  not  l>eing  per  se  a  nuisance, 

^Gerrifih   v.    \eir market   Mfg.   Co,   30  his  flume,  it  is  no  defense  to  sliow  that 

N.  H.  484.  the  flume  was  weak  and  improperly  oon- 

'^Kast  Jerscif    Water   Co.   v.   BigeloiCj  structecl,  if  it  wa.s  sullicient  for  aW  ordi- 

6(»  N.  .1.  Ij.  *201,  38  At  I.  031.  narv  or  natural  continj^enciea.     Fryv  v. 

^Gite  V.  t^ferentf,  13  (hay,  140.  Moor,  .53  Me.  58.3. 

-*  If  the  owner  of  a  lower  pond  refuses  It  is  no  defense  to  an  action  for  dani- 

to  open  his  gate  upon  boinj?  notified  that  agen  by  the  overflowing  of  land  resulting 

the  owner  of  the  upper  dam  is  about  to  from  letting  water  out  of  a  dam  in  un- 

remove   it   to   clear   the   mud    from   the  usual   quantities,  that  a  bridge  in   the 

pond,  so  that  the  lower  pond  is  fill€»d  up  stream  below  set  back  the  water  when 

and  thrown  the  water  back  on  the  upper  ho    let   out,   where   the    defendant    had 

proprietor,   the   latter   may   reeover    for  knowledge  of  such  obstruction  and  the 

his  injury,  but  the  owner  of  the  lower  effect   thereof.     Folsoin   v.   Apple  Hirer 

pond  cannot  recover  for  the  filling  up  of  Log-Dnving  Co.  41  Wis.  002. 

his  pond.     Hardin  v.  Lcdbrtter,   103  N.  -"*  One    who   wrongfully   lets  down   an 

C.  90,  9  S.  E.  041.  unnatural   accumulation   of   water   onto 

^Noonan  v.  Albany,  79  N.  Y.  470,  35  another's   mill   property   cannot    justify 

Am.  Rep.  540.  by  showing  that  such   flow  did  not  ex- 

^Bnddington  v.  Bradley,  10  Conn.  213,  ceed    in   magnitude    some     w^hich     have 

20  Am.  Dec.  380.  arisen  from  natural  causes.    *'He  cannot 

"If   an    unnatural     accumulation    of  assume   the   right   to   create    a     freshet 

water  ha«  be<»n  wrongfully  let  down  onto  whenever  he  pleases.'*     Fryc  v.  Moor,  5U 

i\  iiiill  dwuitV  pvopi-rty.  to  the  injury  of  Me.  583. 
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but  becoming  such  only  at  times  of  high  water  when  large  and  un- 
usual quantities  of  water  arc  thrown  on  such  property,  a  new  cause 
of  action  accrues  against  which  the  statute  of  limitations  begins  to 
run,  not  from  the  time  of  the  removal  of  the  water  gates,  but  fi*om 
the  time  of  the  accrual  of  each  right  of  action.*® 

477.  Other  interference  with  flow. —  The  upper  owner  is  not  permit- 
ted to  obstruct  the  ilow  of  tJie  stream  by  casting  debris  into  it>  or  fell- 
ing trees,  or  lopping  their  branches  in  such  a  way  that  they  fall  into 
the  stream  and  obstruct  the  flow.^  So,  if  a  log  owner  places  such 
<]uantities  in  the  stream  as  to  obstruct  the  flow  of  water  to  a  mill, 
he  will  be  liable.*  As  appeared  from  the  discussion  of  the  right  to 
float  logs  in  a  sti*eam,'  the  navigator  has  no  right  to  manipulate  the 
water  in  such  a  way  that  injury  is  done  to  the  riparian  owner.  There- 
fore, the  upper  owner  has  no  right  to  construct  a  splash  dam  for  the 
purpose  of  floating  his  logs  down  to  market  if  he  thereby  exceeds  tlio 
capsicity  of  the  stream  to  the  injury  of  the  lower  owner.*  The  stre^uii 
may  be  ponded  for  the  purpose  of  creating  a  watering  place  for  stock 
if  the  water  not  constumed  is  permitted  to  flow  down  to  the  lower 
land.*  But  a  dam  cannot  be  constructed  to  protect  the  upper  land  if 
th<»  effect  is  to  deprive  the  lower  land  of  needed  water.®     The  rule 


^Augusta  v.  Lombard,  101  Ga.  724, 
28  S.  K.  994. 

'lAiiison  V.  Price,  46  Md.  123. 

In  Lambert  v.  Betsey,  T.  Raym.  421. 
which  WR8  an  action  for  false  impri^on- 
mont,  it  was  said  that  in  all  civil  acts 
the  law  does  not  so  much  regivrd  Uie  in- 
tent of  the  actor  as  the  loss  and  damage 
of  the  party  sitfTering;  and  illiLstratod 
by  saying  that  the  owner  of  a  mill  has 
an  action  against  one  foiling  a  tree  on 
land  adjoining  a  water  course,  which 
talis  into  the  water  and  obstructs  the 
flow  of  the  stream. 

'  In  an  action  against  a  log  owner  for 
the  unlawful  obstruction  of  a  stream, 
whereby  the  flow  of  water  to  a  mill  is 
prevented,  it  is  no  defense  that  the  dam 
was  constructed  without  proper  author- 
ity from  the  board  of  supervisors,  where 
the  defendant  is  not  injured  by  its  main- 
t»»nanof».  Wooden  v.  Mt,  PWoHant  Lum- 
hn  d  Mfg.  Co.  106  Mich.  412,  04  N.  W. 

•See  ante,  fi  34. 

*  A  booming  company  ciinnot  retain 
the  water  for  the  purpose  of  obtaining  a 
•viifficicnt  quantity  to  float  logs  down  the 
f(tn*am.  and  then  let  it  all  down  at  once, 
if  the  effect  is  to  deprive  the  lower  ripa- 
rian owner  of  the  power  to  run  his  mill. 
Thunder  Bay  River  Hoom  Co.  v.  Np^r ch- 


ip, 31  Mich.  3.36,  18  Am.  Rep.  184; 
Woodin  V.  Wcntworth,  67  Mich.  278,  23 
N.  W.  81.3. 

Ix)g  owners  who  maintain  dams  for 
float^e  purposes  will  be  restrained  from 
retaining  the  waters  of  the  river  to  such 
an  extent  as  to  prevent  a  lower  mill 
owner  from  getting  constantly  the  nat- 
ural volume  of  the  stream,  and  from 
letting  out  floods  which  will  endanger 
his  mill.  Koopman  v.  Blodgett,  70  Mich. 
610.  14  .\m.  St.  Rep.  527,  38  N.  W.  649. 

^Redman  v.  Foman,  7  Ky.  L.  Rep.  199. 

Under  the  rule  that  use  depended  on 
appropriation  it  was  held  that  pits  for 
watering  cattle  could  not  be  enlarged 
to  the  injurv  of  lower  owners.  Broicn 
V.  Be^t,  1  VVils.  174. 

'Bli88  V.  Johnson,  76  Cal.  597,  16  Pac. 
642.  18  Pac.  785. 

Where  the  owner  of  land  on  which  a 
stream  has  its  source  in  a  pond  fed  by 
springs,  builds  a  dam  acroi^s  the  hea^d 
of  the  stream  and  thereby  interferes  wirh 
the  water  supply  of  a  lower  rip-trian 
owner,  it  is  no  defense  in  an  action  by 
such  lower  proprietor  against  the  one 
creating  the  obstruction,  that  the  de- 
fendant ponded  the  water  for  the  pur- 
pose of  killing  vegetation  growing  on  the 
land  to  purify  the  water,  which  a  city 
with    which    defendant    has   a    contract 
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with  respect  to  the  obstruction  of  water  courses  applies  to  the  shutting 
off  of  the  flow  of  the  tide  to  land  or  mills  which  are  dependent  upon 
such  flow  for  their  value.''  But  to  give  a  right  of  action  the  injury 
.%nust  be  substantial,  and  not  merely  an  interference  with  the  flow.* 

477a.  Drawing  down  natural  reservoir. —  Not  only  is  the  lower  pro- 
prietor protected  from  acts  of  the  upper  one  which  deprive  him  of 
his  rightful  use  of  the  water,  but  the  upper  one  is  also  protected 
against  acts  of  the  lower  one  which  interfere  with  the  comfortable  en- 
joyment of  his  property.  The  owner  of  land  on  the  margin  of  a  nat- 
ural lake  or  pond  has  a  right  to  have  the  natural  level  of  the  water 
maintained,  so  as  to  permit  him  to  enjoy  the  advantages  attendant 
upon  riparian  ownership,  and  to  protect  him  from  the  disadvantage 
of  having  a  strip  of  uncovered  lake  bottom  left  in  front  of  his  prop- 
erty. Therefore  the  owners  of  mills  on  the  outlet  of  a  natural  pond 
cannot  lower  the  outlet,  and  draw  down  the  water  below  its  natural 
low-w^ater  line.^  Such  act  cannot  even  be  authorized  by  the  legisla- 
ture without  making  compensation  to  the  injured  property  owner.*- 
In  a  suit  to  maintain  the  natural  level  of  a  lake  all  persons  contribut- 
ing to  the  lowering  of  the  level  may  be  made  parties  defendant,  al- 
though they  act  independently.^ 

478.  Facilitating  evaporation  from  stream. —  The  ponding  of  water, 
whereby  the  current  is  rendered  sluggish  and  the  surface  increased, 
facilitates  the  evaporation  of  the  water;  and  at  some  seasons  of  the 
year  a  perceptible  quantity  may  be  lost  to  the  lower  proprietor  by 

to  supply  water  may  need  in  the  future,  ference  with  that  right  on  the  gronnd 

He  has  no  right  ultimately  to  intercept  of    actual    posdession    and    enjoyment, 

and  appropriate  the  water  permanently  where  it  appears  that  at  the  time  tho 

for  the  use  of  the  city,  and  he  has  no  right  was  interfered  with  the  mill  wheel 

right  to  intercept  and    accumulate   it,  had  been  taken  out  for  repairs  and  the 

even  temporarily,  with  a  view  to  such  tides  were  not  being  used  to  run  the 

ultimate  permanent  appropriation.  Hotce  mill ;   and  especially  is  this    the    ease 

V.  Norman,  13  K.  I.  488.  where  it  appears  that  those  obstructing 

*  An  action  by  the  owTier  of  salt  mead-  the  raceway  were  not  mere  wrongdoers 

ow  situated  above  a  mill  dam,  for  ob-  but  were  acting  under  authority  from 

atructing  the  natural  ebb  of  the  tide  and  the  state.    Folsom  v.  Ft-eebom,  13  R.  I. 

thereby  injuring  the  grass  of  his  mead*  200. 

ow,  is  an  action  respecting  an  easement  ^Femald  v.  Knox  TV'ootonr  Oo.  82  Me. 

on  real  estate  within  the  meaning  of  a  48,  7  L.  K.  A.  459,  10  Atl.  93. 

statute  giving  jurisdiction  of  such  ac-  '  See  ante,  p.  40.'>. 

tion.    Cary  v.  Daniels^  5  Met.  236;  Tur-  And   an   act   authorixing  the  raising 

ner  v.  Blodgett,  5  Met.  240,  note.  of  a  lake  above  low-water  mark    as    a 

*Carvalho  v.  Brooklyn  d  J,  B.  Tump,  reservoir  to   hold   water   for   hydraulic 

€o.  56  App.  Div.  522,  67  N.  Y.  Supp.  purposes  docs  not  give  or    imply    the 

539.  power  to  lower  the  lake  below  low-water 

Where  a  person  claims  the  right  to  mark.     Cedar  Lake  Hotel  Co.  v.  Cedar 

have  tide  water  How  in  a  raceway  in  a  Creek  Hydraulic  Co.  79  Wis.  297,  48  N. 

river  for  the  purpo*<e  of  operating  a  tide  W.  371. 

mill,  but  does  not  show  that  suc^   an  *Draper  v.   Broirn,  116   Wis.  361,  91 

en  cement  is  appurtenant  to  his  mill,  he  N.  W.  lOUl. 
cannot  maintain  an  action  for  the  inter- 
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such  evaporation.  The  question  then  arises,  To  what  extent  has  he 
the  right  to  complain  of  such  use?  So  far  as  the  courts  have  an- 
swered this  question  tlie  rule  seems  to  be  that  so  long  as  the  upper 
owner  makes  merely  such  reasonable  use  of  the  stream  as  his  needs 
require  the  lower  owner  cannot  complain  if  the  evaporation  is  thereby 
somewhat  increased.*  So,  the  cutting  of  trees  along  the  stream  can- 
not be  enjoined  merely  because  it  would  cause  the  water  to  evaporate 
in  greater  quantities,  and  the  motive  with  which  it  is  done  is  imma- 
terial.* On  the  other  hand  the  maintenance  of  a  dam  by  an  upper 
proprietor,  which  backs  up  the  water  over  a  large  surface  causing  a 
large  amount  of  it  to  be  lost  by  evaporation  and  absorption,  and  pre- 
venting any  water  from  flowing  down  in  its  natural  course  to  a  lower 
proprietor,  is  not  a  reasonable  use  of  such  water  by  said  upper  pro- 
prietor.® So,  it  is  not  a  reasonable  use  of  water  for  a  riparian  pro- 
prietor, who  desires  to  use  the  water  for  cattle,  to  build  dams  and 
spread  the  water  out  in  such  manner  that  it  is  lost  by  evaporation  and 
absorption,  so  as  to  injure  the  proprietor  below  him  on  the  stream.* 
And  the  water  cannot  be  spread  out  for  irrigation  in  such  a  way  that 
a  large  quantity  is  lost  by  evaporation  and  absorption.^  Such  acts 
constitute  a  wrongful  diversion  of  the  water.® 

479.  Interference  with  flow  by  improvements. —  Interference  with 
the  flow  of  a  stream  by  the  construction  of  a  railroad  Or  other  public 
improvement  is  a  taking  of  property  for  which  compensation  must  be 
made.  But  the  compensation  is  to  be  settled  in  a  statutory  proceed- 
ing, and  therefore,  where  interference  with  a  stream  is  in  pursuance 
of  legislative  authority  granted  for  the  purpose  of  constructing  a 
work  of  public  utility  upon  making  compensation,  the  party  obstruct- 
ing the  stream  is  liable  to  an  action  for  only  such  injury  as  results  from 
the  want  of  due. skill  and  care  in  so  arranging  the  necessary  works  as 
to  avoid  any  danger  reasonably  to  be  anticipated  from  the  habits  of 
the  stream  and  its  liability  to  floods.*  A  railroad  company  will  not 
be  enjoined  from  building  an  embankment  in  the  construction  of  its 
road  across  a  pond  the  water  of  which  is  used  by  the  plaintiif  for  mill- 
ing purposes,  where  his  land  is  not  taken  and  the  damage  is  indirect 

^Dorman  v.  Amca,  12  Minn.  451,  Gil.  *  Anthony  ▼.  Isapham,  5  Pick.  176. 

347;  Oehlen  Bros,  v.  Knorr,  101  Iowa,  *Wh%te  v.  Eaat  Jjake  Land  Co,  96  Ga 

700.  30  L.  R.  A.  C97,  03  Am.  St.  Rep.  415,  51  Am.  St.  Rep.  141,  23  S.  E.  393; 

416.  70  N.  W.  757.  Anthony  v.  Lapham,  6  Pick.  175;  Petti- 

*Fisher  ▼.  Fcige,  137  Cal.  39,  59  L.  R.  hone  v.  Modern,  45  Mich.  381,  8  N   W 

A.  333,  92  Am.  St.  Rep.  77,  69  Pac.  618.  84. 

*Bam^ch  y,  Mercy,  136  Cal.  206,  68  'Bellinger  v.  New  York  C.  R,  Co,  23 

Pac.  589.  N.  Y.  42.    But  see  post,  {  904. 

*Ferrm  v.  Knipe,  28  Cal.  341,  87  Am. 
Dec.  128. 
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or  oonsequential.^  A  railroad  company  which,  in  the  construction  of 
its  road,  has  built  a  wall  whereby  the  water  power  is  diminished,  will 
not  be  compelled  to  remove  the  wall,  where  the  owner  granted  the 
right  of  way  after  the  wall  was  constructed  and  the  railroad  company 
has  agreed  to  restore  the  water  power.^  Only  a  public  corporation 
can  be  clothed  with  the  privilege  of  unreasonably  diminishing  the 
power  of  a  lower  mill  owner,  or  of  flooding  it  by  casting  an  unusual 
quantity  of  water  upon  it* 

479a.  Causing  channel  to  1111  up. —  The  action  of  the  water  is  it 
falls  in  rain  and  melts  from  sujOw  and  finds  its  way  into  the  streams 
has  a  constant  tendency  to  carry  with  it  sand  and  soil,  and  to  caui?e 
the  channels  of  the  streams  to  fill  up.  This  tendency  is  generally  en- 
hanced in  places  where  the  slope  toward  the  stream  is  abrupt,  bv 
lcK)sening  the  soil  on  the  surface  as  is  done  in  the  ordinary  process  of 
cultivation.  This  is  one  of  the  ordinary  uses  which  a  landowner  has 
a  right  to  make  of  his  property,  and  there  is  no  liability  upon  his  part 
for  injury  caused  to  the  lower  owner  by  a  filling  of  the  stream  caused 
by  his  reasonable  use  of  his  property  in  the  ordinary  manner.*  Even 
the  construction  of  a  roadbed  for  a  railroad  near  the  stream,  in  such 
a  way  as  to  cause  the  sand  to  be  washed  into  the  stream,  is  not  a  tak- 


^Bames  r.  South  Side  R.  Co.  2  Abb. 
Pr.  N.  S.  416. 

But  a  railroad  companj  constructing 
ita  railroiui  across  a  mill  race  will  be 
restrained  from  constructing  a  culvert 
of  such  dimensions  as  to  interfere  with 
the  operation  of  the  mill,  although  a 
statute  authorizes  it  to  construct  its 
railway  and  make  compensation  for  in- 
juries inflicted,  as  the  person  injured  is 
not  restricted  to  such  remedy  where  the 
injury  is  one  that  may  be  avoided.  Coats 
V.  Clarence  R.  Co,  1  Russ.  &  M.  181,  8 
1m  J.  Ch.  72. 

^Woodford  ▼.  Drinker^  47  App.  Div. 
(132,  G3  N.  Y.  Supp.  884. 

Where  the  mill  owner  is  entitled  to  a 
restoration  of  the  water  power  after  the 
construction  of  the  road,  he  may  recover 
rental  value  of  tho  premises  from  the 
time  the  power  should  have  been  re- 
stored.   Ibid. 

But  he  cannot  recover  for  the  diminu- 
tion in  value  of  the  premises,  where  the 
cost  of  restoring  the  efficiency  of  the 
water  power  would  be  less,  and  the  bur- 
den is  on  him  to  show  such  cause  that 
the  court  may  know  what  rule  of  dam- 
ages to  apply.    Ibid. 

He  may  recover  permanent  damages 
for  the  diminution  in  value  of  his  prop- 
erty, or  damages  for  the  temporary  loss 


of  its  use.,  but  cannot  have  both,  since 
the  measure  of  the  permanent  damages 
would  be  the  value  of  the  property  at 
and  after  the  breach  of  the  contract  up 
to  the  time  when  compensation  was 
made,  which  would  cover  the  entire  loss 
sustained.     Ibid, 

*  Finney  v.  SomervUle,  80  Pa,  59. 

^Texa9  4  S.  R.  Co.  v.  Meadotcs,  73 
Tex.  32,  sub  nom.  Trinity  d  8.  R.  Co.  t. 
Meadows,  3  L.  R.  A.  565,  11  S.  W.  145. 

The  owner  of  land  sloping  to  a  pond 
may  cultivate  and  fertilize  it  in  the  or- 
dinary way  for  garden  purposes,  with- 
out becoming  liable  to  the  owner  of  the 
pond  for  diminishing  the  water  supply 
by  the  large  amount  of  solid  matt^rr  car- 
ried into  the  pond  by  surface  drainafrt'. 
Middlesex  Co,  v.  McCue,  149  Mas-^.  103. 
14  Am.  St.  Rep.  402,  21  N.  E.  230. 

It  seems  that  where  a  recovery  is  htd 
by  a  mill  owner  for  causing  sand  to  he 
washed  into  his  pond  and  thereby  de- 
stroying his  motive  power,  the  measure 
of  damage  is  not  the  depreciation  in 
the  value  of  the  mill,  but  the  cost  of  re- 
storing the  p<md  to  its  original  capac- 
ity, where  such  cost  would  be  less  than 
the  depreciation  in  the  value  of  the  mill. 
Texas^<^  8.  R.  Co.  v.  Meadov9.  73  Tex. 
32,  sub  nom.  Trinity  rf  8.  R.  Co.  v.  Mea- 
dows, 3  L.  R.  A.  565,  11  S.  W.  145. 
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ing  of  property  which  requires  compensation  to  bo  made  to  the  riparian 
owner.*  So,  a  municipal  corporation  is  not  liable  for  suffering  stones 
and  materials  to  remain  in  a  raceway  where  tliey  were  carried  by  a 
violent  storm  during  the  repair  of  a  road  at  a  point  where  it  crossed 
the  raceway.*  But  if  the  deposit  in  the  stream  is  not  caused  by  natu- 
ral cultivation  of  the  soil,  but  by  an  erection  of  stnictures  in  or  across 
the  stream,  such  use  is  not  a  natural  one ;  and  the  one  responsible  for 
it  may  be  held  liable  for  injuries  thereby  inflicted.  Therefore  the 
4>wner  of  a  boom  so  located  and  constructed  as  to  cause  a  deposit  of 
>and  and  debris  in  a  stream,  which  injures  a  natural  or  artificial  dam 
^f  another,  is  liable  for  the  damages  occasioned  thereby.* 

480.  Sight  of  lower  owner  to  remove  obstruction. —  If  the  upper 
*»wner  places  an  unlawful  obstruction  in  the  stream  the  lower  o\vner 
may  remove  it  so  far  as  he  can  do  so  peaceably,  doing  no  unnecessary 
injury  to  the  upper  proprietor.^     But  the  obstruction  cannot  be  abated 


'By  Tex.  Conat.  art.  1,  i  17,  which 
provides  that  **no  penion's  property  can 
••e  taken,  dama^fed,  or  destroyed  for  or 
applied  to  a  public  use  without  adequate 
<^mpenfiation  bein^^  made,"  it  was  not 
intended  to  give  an  notion  against  those 
t^onstructing  public  works  for  acts 
which,  if  done  bj-  persons  in  pursuit  of 
a  privHte  enterprise  would  not  have  been 
sictionable.  Hence,  where  a  railroad 
company  in  constructing  its  railway 
over  land  the  surface  of  which  consists 
of  sand  displaces  sand  which,  as  the  ef- 
fpct  of  heavy  niins,  is  washed  into  a 
stream  flowing  into  a  mill  pond,  the 
company  ia  not  liable  to  a  mill  owner 
for  the  dfwtruction  of  his  motive  power 
Hy  the  filling  of  the  pond  with  the  sand, 
H'here  it  appears  that  the  roadbed  is 
*>kilfully  construete<l,  and  that  the  nat- 
•  ural  flow  of  water  is  not  changed  or  im- 
t«'ded  thereby.  Te^as  d  S.  R.  Co,  v.  Mea- 
dovsH,  73  Tex.  32,  8uh  nom.  Trinity  d  8. 
R.  Co.  V.  l/«fKfoir«,  3  L.  R,  A.  665,  U  S. 
W.  145. 

'Rnook  V.  Brautford,  14  U.  C.  Q.  B. 
255. 

*  Pickens  V.  Coal  River  Boom  4  Tim- 
W  Co.  51  W.  Va.  445,  00  Am.  St.  Rep. 
^19.  41  S.  E.  400. 

'Miner  v.  Cilmoun  12  Moore,  P.  C.  C. 
131.  7  Week.  Rep.  328:  Strong  v.  Bene- 
dict. .)  Conn.  210. 

In  Darlington  v.  Painter ^  7  Pa.  473, 
it  is  said  that  the  owner  of  a  water 
<^vne  through  the  land  of  another, 
whether  to  lead  the  stream  to  his  ground 
or  to  discharge  it  therefrom,  may  enter 
to  remove  obstructions  from  natural  or 
artificial  courses. 


This  is  the  rule  with  respect  to  water 
courses  generally,  whether  natural  or 
artificial.  8ee  note  to  Carson  v.  Oent- 
ner,  43  L.  R.  A.  130. 

In  Raikes  v.  Townscnd,  2  Smith,  9,  7 
Revised  Rep.  776,  an  action  in  trespass 
for  entering  the  plaintilT's  close  and  de- 
stroying a  dam  constructed  across  a 
rivulet,  wherein  a  verdict  was  entered 
for  the  defendant,  he  having  justifled  on 
the  ground  that  the  dam  obstructed  the 
flow  of  the  stream  so  as  to  deprive  him 
of  the  use  of  the  water,  the  plaintiff 
moved  to  set  aside  the  verdict  and  for 
judgment  upon  the  ground  that  this 
right  of  abatement  is  confined  merely  to 
a  nuisance  to  a  house,  a  mill,  or  to  land ; 
citing  2  Rollers  Abr.  144,  PI.  2  A  3, 
where  it  is  said  that  if  a  man  in  his  own 
soil  erects  a  thing  which  is  a  nuisance 
to  my  mill  or  my  house  or  land,  I  may 
stand  on  my  own  land  and  abate  it, 
from  which  he  argued  the  right  of  abate- 
ment should  be  confined  only  to  the 
cases  there  put.  To  this.  Lord  Ellenbor- 
ough,  in  overruling  the  motion,  said: 
**Tliose  cases  are  only  an  instance.  You 
should  come  with  a  very  strong  case  to 
apply  to  enter  judgment  for  the  one 
party  instead  of  the  other,  after  a  ver- 
dict, and  the  court  left  the  plaintiff  to 
bring  his  writ  of  error." 

In  cases  which  have  l>een  decide<f 
under  the  doctrine  of  prior  appropria- 
tion it  has  been  held  that  an  appropria- 
tor  can  go  upon  the  land  of  an  upper 
proprietor  and  remove  obstructions,  such 
as  .sediment,  from  the  bed  of  the  stream, 
so  as  to  permit  the  water  to  flow  in  its 
natural  course  to  the  head  of  the  ditch. 
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until  it  becomes  an  actual  nuisance.^  An  injuuetiou  to  restrain  lower 
mill  owners  from  cutting  clown  the  dam  and  gate?  of  the  complainant 
will  be  refused  until  the  question  is  settled  in  an  action  at  law,  when^ 
the  complainant's  title  is  denied  in  good  faith.^  But  the  one  attempt- 
ing to  remove  the  obstruction  must  be  careful  not  to  exceed  his  rights, 
for,  if  he  does  so,  he  will  be  liable  as  a  trespasser.  Therefore,  where 
one  having  a  right  to  place  in  the  stream  an  obstruction  composed  of 
stones  and  a  board  to  aid  in  irrigating  his  land,  fastened  the  board 
by  stakes,  thereby  giving  it  a  permanent  character,  upon  which  a 
lower  o^vner  undertook  to  remove  the  obstruction,  it  was  held  that» 
while  he  might  remove  the  stakes,  he  would  be  liable  if  he  remove<l 
the  board  also.* 

481.  Bight  to  object  to  obstruction. —  In  order  to  entitle  a  lower 
owner  to  object  to  the  obstruction  of  a  water  course,  he  must  have  all 
the  rights  of  a  riparian  owner.  Therefore,  if  he  has  purchased  prop- 
erty according  to  a  plat  which  does  not  observe  the  riparian  right*, 
but  divides  the  water  according  to  metes  and  bounds,  he  has  no  right 
to  object  to  interference  by  upper  owners  with  the  flow  of  the  stream.' 
The  riparian  owner  must  show  injury  before  he  has  a  cause  of  com- 
plaint* So,  if  by  the  improvements  made  by  the  upper  owner  the 
supply  of  water  is  actually  improved,  the  lower  owner  has  no  cause 
of  action.'  And  although  the  upper  owner  changes  his  works  tlie 
lower  owner  cannot  complain  if  he  is  not  injured  thereby.*    But  thr 

Oriatnan  v.  Beiderer,  5  Colo.  580 ;  Ware  ant  from  interfering  with  a  chAnnel  and 

V.  Walker,  70  Cal.  691,  12  Pac.  475.  flow  of  the  water  of  a  wat€r  course.  The 

*King  v.  Wharton,  12  Mod.  610.  water  course  ran  along  the  side  of  a  road 

*Perrp  v.  Parker,  1  Woodb.  &  M.  280,  and  at  the  place  in  question  had  been 

Fed.  Cas.  No.  11,010.  covered  over  with  a  culvert,  and  the  de- 

*Gr€enslade  v.  Halliday,  6  Bing.  379,  fendant,  in  excavating  and  constructing 

4  Moore  &  P.  71,  8  L.  J.  C.  P.  124.  a  building,  had  caused  the  culvert  to  cave 

^Hoehl  V.  Muscatine,  5t    Iowa,    444;  ;„  ^^  obstruct  the  flow  of  the  n-ater. 

w"*  w"?^?""  *^'*"*''  ''^'  *°^  ^^''  ^^"^  purpose  of  remedying  the  de 

•«!*,?.  3^     1     J    n   -D         a,  n    feet    liad   constructed    a   pipe  to  cftrrj* 

a.i^f^'^i  j/?«?"9  T  T  K™n  IQ^'  the  water  to  the  lower  proprietor.  The 
2iV  ^^J"/  ^-'70  '  rhrin!^{  ro  V  co«rt  refuscd  to  grant  an  injunction  on 
l^a^.::' cS^LfU  E:«'889;  9^3  the  ground  that  t^  remedy j^^ 
N.  W.  7Sl;  Norway  Plains  Co.  v.  Brad-  t^e  defendant  of  carrying  the  water  bj 
ley,  52  N.  H.  109:  Shreve  v.  Voorhees,  3  V'^^f  of  a  dram.  wMule  possibly  redue 
N  J   Eq   *>5  '"S  the  quantity    of    water    which  had 

'The  lower' proprietor  cannot  complain  formerly  flowed,  would  be  sufficient  if  it 
of  the  upper  dam,  if  enough  water  sent  to  the  plaintiffs  works  a  proper 
comes  down  the  stream  to  run  the  lower  quantity  for  his  use. 
mills;  and  the  mere  fact  that  the  diffi-  Damages  cannot  l>e  recovered  for  the 
cultv  of  getting  logs  is  increased,  so  that  mere  exposure  of  the  lower  milldam  to 
it  requires  an  extra  hand  for  each  twen-  the  sunshine  by  the  holding  back  of  tlie 
tv-five  Iocs,  is  not  sufiicient  to  give  a  water.  Ijouisvillc  d  Y.  R.  ^o-  \- '^If" 
right  of  action.  Palmer  v.  Mulligan,  3  champ.  19  Ky.  U  Rep  398,  40  S.  W.  6/9. 
Oaines,  320,  2  Am.  Dec.  270.  '/?(•  Thompson,  85  Hun,  438.  32  N.  Y. 

EdlcHton  V.  Crossley,  18  L.  T.  N.  S.   Supp,  897.  . 

ir»   was  an  action  to  restrain  the  defend-       *  In  an  action  against  an  upper  nptr- 
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cause  of  action  arises  as  soon  as  the  lower  owner,  upon  attempting  to 
make  use  of  his  rights,  finds  that  the  upper  owner  has  interfered  with 
them.^  But,  since  the  obstruction  of  the  water  by  tlie  upper  owner 
under  a  claim  of  right  may  ripen  into  an  adverse  right,  by  lapse  of 
time,  the  lower  owner  has  a  right  to  make  his  objection  to  prevent  such 
result ;  and  the  fact  that  the  lower  owner  is  not  injured  will  be  inmia- 
terial  under  such  circumstances.®  The  lower  o\vner  may  estop  him- 
self from  contesting  the  right  of  the  upper  owner  by  permitting  him 
to  construct  his  works  without  objection,  and  w4th  knowledge  that 
his  own  rights  will  be  injurcd.^  And  he  may  be  prevented  by  laches 
from  raising  any  objection.®  But  the  fact  that  he  himself  obstructs 
the  flow  of  the  water  will  not  prevent  his  complaining  of  such  act  on 
the  part  of  the  upper  owner.®  So,  the  right  to  complain  may  be  barred 
by  the  statute  of  limitations.^®  The  rights  of  the  respective  parties 
may  be  altered  by  contract^*  The  question  of  the  reasonableness  of 
the  act  of  tlie  upper  owner  is  one  of  fact  for  the  jury.^* 

ian  proprietor  for  the  diversion  of  wa-  lower  proprietor,  such  lower  proprietor 
ter  by  the  erection  of  a  dam  of  much  by  paying  an  annual  sum  for  the  privi- 
]|(reateT  height  than  he  was  legally  en-  lege  of  going  on  to  the  upper  proprie- 
titled  to,  plaintiff  may  not  recover  where  tor's  land  and  opening  the  dam  at  his 
it  appean*  that  by  virtue  of  a  twenty  pleasure  did  not  thereby  admit  such 
years'  user  defmdant  was  entitled  to  upper  proprietor's  right  to  maintain  the 
retain  the  water  for  certain  hours  and  dam  at  his  own  pleasure  and  regardless 
times  during  the  day,  and  that  the  dam  of  the  rights  of  the  lower  proprietor 
erected,  although  higher,  did  not  retain  who  is  entitled  to  have  the  waste  water 
the  water  for  a  longer  period  each  day  continue  to  flow  as  before.  BueU  v. 
than  he  was  entitled  to  under  his  twen-  Readf  .5  U.  C.  Q.  B.  540. 
ty  ycArs*  user.  Tucker  v.  Parcn,  8  U.  'A  mill  owner  is  guilty  of  laches  de- 
C.  C.  P.  63.  Driving  him  of  the  right  to  equitable  re- 

'McLaren  ▼.  Cook,  3  U.  C.  Q.  B.  200;  lief  where  he  waits  three  years  after 
Johnson  V.  Lewie,  13  Conn.  303,  33  Am.  an  upper  proprietor  has  constructed  wa- 
Dec.  405.  ter  works    wnich    he    claims    interferes 

*RoberU  v.  Choyrfai  [1800]  1  Ch.  583,   with  his  rights,  before  bringing  his  bill 
68  Ij.  J.  Ch.  N.  S.  233,  80  L.  T.  N.  S.   to  compel  the  defendant  to  pull   down 
107,  47  Week.  Rep.  376,  63  J.  P.  181;    his  works.     Weller  v.  Smeaton,  1  Cox, 
Norbury  v.  Kiichin,  16  L.  T.  N.  S.  501 ;    102,  1  Bro.  Ch.  572. 
Ware  ▼.  AUen,  140  Mass.  613,  6  N.  E.       *Clarke  v.  Frefich,  122  Mass.  410. 
629.  It  is  no  defense  to  an  action  by  the 

*  But  a  riparian  owner  is  not  uncon-  owner  of  a  mill  for  injury  thereto 
ficionably  silent  while  the  owner  next  caused  by  the  act  of  another  in  obstruct- 
above  him  ia  erecting  valuable  works,  ing  the  stream  upon  which  it  is  situated, 
when  the  dam  and  other  works  could  be  that  such  owner's  mill  dam  obstructed 
made  availa^ile  for  the  purposes  of  their  the  navigation  of  the  stream,  declared 
erection  t  ithout  unduly  or  essentially  navigable  at  that  point  by  law,  so  that 
interfering  with  the  rights  he  is  entitled  it  constituted  a  public  nuisance.  Holler 
to  exercise;  and  the  one  making  the  v.  Pine,  8  Blackf.  175,  44  Am.  Dec.  762. 
erection  must  be  presumed  to  be  in-  ^^Lone  Tree  Ditch  Co,  v.  Rapid  City 
formed  of  limitations  on  his  water  Electric  d  Gaslight  Co.  (S.  D.)  03  N. 
rights.  Ac^uackanonk  Water  Co.  v.  Wat-  W.  650. 
son,  20  N.  J.  £q.  366.  ^'  The  lessee  of  a  mill  and  water  course 

And  where  an  upper  proprietor  had  may  pen  up  the  water  whenever  necessary 
constructed  a  dam  on  his  own  land  for  the  operation  of  the  mill,  although 
across  a  stream  the  waste  water  of  he  covenanted  in  his  lease  not  to  pen  up 
which  was  sufficient  for  the  use  of  the  said  stream  to  the  prejudice  of  the  lower 
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482.  Who  may  bring  suit? —  A  prima  facie  right  to  the  use  and  flow 
■of  a  stream  is  siiriieient  to  entitle  a  plaintiff  to  recover  for  tlie  wrong- 
ful! obstruction  thereof  by  one  who  show^s  no  right  or  title  to  such 
use  in  himself.^  This  permits  the  action  to  be  brought  by  one  in 
possession  as  tenant,  for  injuries  done  to  liis  interests.^  And  the  land- 
lord may  also  recover  for  the  injury  to  his  interest.^  A  reversioner 
occupying  land  by  parol  permission  of  the  life  tenant  may  maintain 
an  action  for  injury  occasioned  to  the  land  by  the  stoppage  of  a  water 
<30ur8e  flowing  through  it.  *  The  right  of  recovery  arises  upon  the  nat- 
ural right  to  the  flow  of  the  stream,  and  not  on  a  prescriptive  use  of 
the  water. '^  Lower  owners  whose  common  right  is  injured  by  the  ob- 
struction may  join  in  the  action  for  its  abatement** 

483.  Remedy. — If  the  water  is  withheld,  and  then  precipitated  in 
a  body  onto  the  property  of  the  lower  owner  to  its  injury,  the  form 
of  action  is  ti*es[»ass.^  But  if  the  injury  is  caused  by  the  withhold- 
ing of  the  water  the  action  is  ujx)n  the  case.^  Equity  will  not  take 
jurisdiction  of  a  bill  to  remove  an  obstruction  from  the  stream  if 
plaintiff's  rights  are  not  clear,  or  if  the  recovery  of  damages  will  be 
an  adequate  remedy,  or  if  there  is  no  pressing  necessity  for  the  inter- 

miUs,  for  the  covenant  will  not  operate  his   life   time   had   been   seised   in   fact, 

to  deprive  him  of  the  right  to  viae  the  Rvsscll  v.  Hand  ford's  Case,  1  Leon.  273. 

water.     Martin  v.  Stiles,  Mosoly,  145.  ^Austin  v.  Dickson,  11  U.  C.  C.  P.  594. 

The  owner  of  a  paramount  water  right  But  the  lessee  of  a  water  right  cannot 

the  extent   of   which   is   limited   to  the  }n\vv.  a  quod  pef'tnitat  against  an  upper 

amount  of  water  necessary  to  run  a  fac-  mill  owner  for  detaining  the  w^ater,  as 

tory  as  constituted  at  the  time  of  the  that  lies  only  for  the  owner  of  the  in- 

^reation   of  the  power  will  be  allowed,  heritance.     Martin     v.     Stiles,    Mosely, 

as  against  the  subordinate  water-power  145. 

owners,  to  accumulate  water  to  the  top  'Cress  v.  Varney,  17  Pa.  497. 

of  the  dams,  where  former  owners  of  the  *Ashlry  v.  Ashley,  4  Gray,  197. 

power  were  accustomed   to  do  so,   and  *Sands  v.  Trefuses,  Cro.  Car.  575. 

the  right  thus  asserted  had  been  acqui-  *Rnrncs  v.  Racifie^  4  Wis.  454. 

esced  in    by  other    parties    in    interest.  Counts  for  injury  to  two  mills  upon  a 

Dexter  Sulphite    Pulp    d-    Paper    Co.  v.  stream  by  the  manner  of  using  an  upper 

Frontcnac  Paper  Co,  20  Misc.  442.  46  X.  dam   may  be  joined   in   one  action,  al- 

Y.  Supp.  3G3.  though  the  right  to  the  use  of  the  water 

"White  V,  East  Lake  Latid  Co,  00  Ga.  for  one  of  them  depends  upon  the  ripar- 

415,  51  Am.  St.  Rep.  141,  2:{  S.  E.  393 :  ian  right  of  the  owner,  while  the  use  of 

Hetrioh  v.  Deachler,  6  Pa.  32:  Hazeltinc  the  water  for  the  other  depends  upon  a 

v.  Case,  40  Wis.  391,  32  Am.  Rep.  715,  contract   with   the  owner   of  the   dam> 

1  N.  W.  CO.  lirickner  Woolen  Mills  Co.  v.  Henry,  73 

\Amtin   v.   Diekson,    11    U.   C.   C.   P.  Wis.  229,  40  N.  W.  809. 

594;   Austin  v.  Snyder,  21  U.  C.  Q.  B.  'Kelly  v.  Lett,  35  N.  C.  (13  Ired.  L.) 

299.  50. 

Seisin  in  fact  is  not  necessary  to  en-  '  A  person  may  maintain  an  action  on 

title  the  owner  of  a  mill  to  maintain  an  the  case  for  obstructing  the  flow  of  wa- 

action  against  another  for  constructing  ter,  although  he  has  removed    the    ob- 

a   mill   and  interfering  with   plaintiff's  struction,  as  he  is  entitled  to   recover 

use  of  the  water,  seisin  in  law  being  suf-  the  damages  which  have  accrued.    Ket^ 

ficient.   So  held  in  an  action  by  the  heir  drick  v.  Hart  land,  2  Mod.  253. 
of  the  deceased  mill  owner,  who  during 
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forcnce  ot  such  court. ^  Injunction  will  not  be  issued  for  trivial  in- 
juries, nor  unless  it  is  necessary  to  prevent  irremediable  injury.*  As 
said  in  Parker  v.  Winnipiseoijea  Lake  Cotion  &  Woollen  Mfg.  Co  J" 
a  court  of  equity  will  not  enjoin  a  manufacturing  company  from  ob- 
structing the  natural  flow  of  water  from  a  lake,  whereby  it  is  alleged 
the  supply  of  a  lower  riparian  owner  is  rendered  unequal  in  quantity, 
unless  the  right  of  the  complainant  is  clear  and  well-defined  and  there 
is  danger  of  irreparable  injury,  or  unless  an  injunction  is  necessary 
to  prevent  a  nmltiplicity  of  suits  or  to  suppress  oppressive  and  inter- 
minable litigation.  Hut  the  rights  in  a  water  course  being  common, 
their  adjustment  is  of  a  nature  w»hich  is  peculiarly  within  the  ma- 
cshinery  of  a  court  of  equity;  and  if  there  is  no  dispute  as  to  the 
rights  of  the  parties,  but  merely  as  to  whether  or  not  one  is  making 
excessive  use  of  his  right**,  equity  may  take  jurisdiction  of  the  suit 
to  adjust  the  rights.®  If  necessary,  an  injunction  pendente  lite  may 
be  issued.'  The  court  having  taken  jurisdiction  to  adjust  the  rights 
of  the  parties  will  not  enjoin  all  obstniction  on  the  part  of  the  upper 
proprietor,  but  only  such  as  exceeds  his  rights.®     The  court  will  not, 

*Weller  v.  Smeaton,  1  Cox  C.  C.  102,  that  a  riparian  owner  had  a  right,  irre- 
J  Bro.  Ch.  672:  Denison  Paper  Mfg.  Co.  spective  of  any  actual  damage  su»tained 
V.  Robinson  Mfg.  Co.  74  Me.  116;  Var-  by  him,  to  complain  of  an  obstruction 
ney  v.  Pope,  60  Me.  192.  to  a  stream. 

*8hreve  v.  Voorhecs.  .3  N.  J.  Eq.  25.  That  decision  was  explained  in  Kcnait 

In  Sheboygan  v.  Sheboygan  d  F.  du  v.  Great  Eastern  R.  Co.  L.  R.  23  Ch. 
L.  R.  Co.  21  Wi«.  667,  in  deciding  that  Div.  566,  52  L.  J.  Ch.  N.  S.  608,  48  L.  T. 
no  injunction  should  be  granted  to  re-  N.  S.  784,  31  Week.  Rep.  603,  as  being 
strain  interference  with  the  flow  of  the  consistent  with  its  determination  that 
waters  of  a  stream  by  the  placing  of  the  Bickctt  Case  must  be  considered  as 
piles,  timbers,  and  posts  therein  at  a  holding,  not  that  all  interference  with 
railroad  bridge  crossing  the  same,  until  the  bed  of  the  river  though  not  causing 
by  an  action  at  law  the  acts  of  the  com-  any  injury  to  lower  owners  is  actionable, 
pany  5)re  shown  to  be  illegal  and  not  but  only  that  such  interference  was  ac- 
authorized  by  its  charter,  the  court  in-  tionable  unless  the  court  was  satisfied 
timates  that,  although  a  highway  was  that  there  would  not  be  a  future  injury 
washed  a  way  and  bridges  owned  by  the  resulting  from  it ;  as,  in  the  Nor  bury 
town  were  injured  thereby,  the  legal  ob-  Case,  although  no  actual  loss  was  shown 
ligation  of  a  town  to  restore  and  repair  to  have  been  sustained  by  the  plaintiff, 
them  might  not  make  the  same  spec-  yet  his  right  was  shown  to  have  been 
lally  injurious  to  the  town  so  as  to  give  interfered  with,  and  that  such  interfer- 
it  a  right  to  an  injunction.  enoe  would  possibly  lead  to  future  loss. 

■  CliflT.  247,  Fed.  Cas.  No.  10,752.  ^Corning  v.  Troy  Iron  d  Nail  Factory, 

•Mid  die  ton  ▼.  Flat  River  Boom  Co.  27    6  How.  Pr.  89. 
Mich.  533.  *A   perpetual   injunction   against  the 

In  Norbury  v.  Kitchin,  15  L.  T.  N.  S.  maintenance  of  a  dam  will  not  be  grant- 
ed, the  court  granted  an  injunction  re-  ed  where  the  waters  stored  thereby 
straining  the  defendant  from  damming  served  to  operate  a  municipal  electric 
the  stream  a  short  distance  above  where  lighting  plant,  and  the  only  injury 
it  entered  the  plaintiff's  land,  although  caused  can  be  remedied  by  an  injunc- 
no  actual  damage  was  inflicted  on  the  tion  prohibiting  the  storing  of  the  wa- 
plnintifT,  and  said  that,  although  the  ters  by  day  and  their  discharge  by 
jury  had  awarded  merely  nominal  dam-  night.  Lone  Tree  Ditch  Co.  v.  Rapid 
agm,  he  could  do  nothing  inconsistent  City  Electric  d  Oaslight  Co.  (S.  D.) 
with     Rickett  v.  Morris,  which  decided   93  N.  W.  650. 
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for  the  piirpose  of  acquiring  jurisdiction,  treat  as  fraud  the  creation 
of  obstructions  to  the  injurj'  of  lower  proprietors.*  Nor  will  it  as- 
sume jurisdiction  to  prevent  a  multiplicity  of  suits  as  irreparable 
damage  because  of  a  withholding  of  water  in  time  of  drouth  from  a 
lower  riparian  owner,  when  seven  years  have  elapsed  since  the  pre- 
liminary injunction  expired,  during  which  the  relations  of  the  parties 
have  been  regulated  by  no  order  or  decree  of  the  court,  and,  so  far  as 
appears,  no  new  dispute  has  arisen.^ ^  And  in  order  to  effect  the  re- 
moval of  the  obstruction  the  injimction  may  be  made  mandatory.** 
A  judgment  for  defendant  will  not  prevent  equity  from  taking  juris- 
diction if  it  does  not  show  whether  it  went  upon  the  ground  that  there 
was  a  right  to  obstruct  the  stream,  or  because  there  was  in  fact  no  ob- 
struction.*^ One  who  violates  an  injunction  forbidding  the  further 
obstruction  of  a  stream,  which  will  only  be  accomplished  by  removing 
the  obstruction,  may  be  held  liable  for  the  damages  caused  by  violat- 
ing the  injunction.*^ 

484.  Becovery  for  injuries.^-  A  mill  owner  who  is  prevented  from 
(operating  his  mill  by  the  illegal  holding  back  of  the  water  by  the 
upper  owner  is  entitled  to  recover  for  the  injury  thereby  caused.*  As 
said  in  Davis  v.  Fuller,^  the  ow^ner  of  land  has  rights  to  the  use  of  a 
private  stream  running  over  his  land  peculiar  to  himself  as  owner  of 
the  land,  not  derived  from  occupancy  or  appropriation,  and  not  com- 

Wher(»  ji  riparian  owner  has  erected  ter,  and  tlion  at  another  let  it  out  in 
a  dam  across  the  stream  which  inter-  such  quantities  as  to  injure  a  lower 
feres  with  the  riparian  rights  of  an-  miU:  and  the  injunction  granted  re- 
other,  the  latter's  remedy  would  not  be  strained  him  from  operating  the  dam 
to  enjoin  such  use  altogether,  but  rather  and  flood  gates  in  such  a  manner  as  to 
to  have  the  respective  rights  of  the  par-  prevent  the  water  flowing  to  the  mill  in 
ties  determined  as  riparian  owners,  aft-  such  regular  quantities  as  it  had  done 
er  which  an  injunction  might  be  had  before  the  erection  of  the  works, 
to  restrain  an  excessive  use.  Coleman  But  th<»  upper  proprietor  will  not  be 
V.  Le  FranCf  137  Cal.  214,  09  Pnc.  1011.    required  to  tear    down    a    manufactory 

Equity  will  enjoin  the  use  and  main-  built  over  the  water  course  if  he  has 
tenancc  of  a  dam  by  an  upper  owner  so  provideil  a  drain  to  carry  the  water,  but 
far  as  it  obstructs  the  flow  to  a  lower  the  lower  proprietor  will  be  left  to  his 
owner  of  waters  to  which  he  has  legal  action  at  law  for  the  temporary  stop- 
right;  and,  when  the  dam  is  not  a  nui-  page  of  the  flow.  Edleston  v.  CroMsleyy 
sance  in  itself,  it  will  not  be  ordered    18  I-u  T.  N.  S.  15. 

abated,  but  its  improper  use  will  be  en-       ^^McDoiccll  v.  Langdon^  3  Gray,  613. 
joined.   Byerg  v.  Colonial  Irrig.  Co.  134       "Benson  v.  Connors,  63  Iowa,  670,  19 
Cal.  553,  GO  Pac.  732.  ^.  W.  812. 

*Oalrin  v.  Rhaw,  12  Me.  454.  ^Thunder     Bay     River    Boom    Co,   v. 

"Dmtson  Paper  Mfg.  Co.  v.  Robinson  Hpeerhly,  31  Mich.  336,  18  Am,  Rep. 
Mfg.  Co.  74  Me.  116.  184. 

"In  Robinson  v.  Byron,  1  Bro.  Ch.  An  action  will  lie  for  stopping  the 
588,  the  court  granted  an  injunction,  natural  flow  of  a  stream,  and  oompensa- 
mandatory  in  efl'ect.  The  defendant  in  tion  need  not  be  sought  under  the  mill 
that  case  constructed  a  dam  across  a  acts.  Thompson  v.  Moore,  2  Allen,  360l 
stream  supplied  with  a  flood  gate,  by  *  12  Vt.  178,  36  Am.  Dec.  336. 
which  he  would  at  one  time  stop  the  wa- 
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luon  to  the  whole  community.  It  ia  the  right  to  the  natural  flow  of 
the  stream.  Of  this  right  he  cannot  be  deprived  by  the  mere  use  or 
appropriation  of  another,  but  only  bv  grant  or  by  the  use  or  occupancy 
of  another  for  such  a  length  of  time  as  that  a  grant  may  be  presumed 
therefrom.  Whenever  this  right  is  encroached  upon  by  obstructions 
or  perversions  above  or  below,  and  actual  injury  ensues  to  any  mar 
terial  amount,  an  action  accrues,  however  valuable  or  convenient  the 
use  of  such  obstructions  may  be  to  him  who  erected  them.  The  no- 
tion that  a  man  who  has  a  mill  privilege  may  use  it  if  he  does  no 
wanton  or  unnecessary  injury  to  another  is  entirely  without  founda- 
tion* The  fact  that  the  plaintiff  has  abated  the  nuisance  does  not  de^ 
prive  him  of  the  rip:ht  to  recover  for  the  injury  previously  inflicted.' 
Notice  or  demand  are  not  a  prerequisite  to  an  action  by  a  riparian 
owner  injured  bv  the  permanent  diversion  or  obstruction  of  the  stream 
above  him.*  If  the  one  in  possession  of  the  obstruction  did  not  create 
it,  but  merely  continues  it,  he  must  be  requested  to  remove  it  before  an 
action  will  lie  against  him.*  Proof  of  injury  by  the  manner  of  deten- 
tion and  letting  out  of  water  from  an  upper  milldam  creates  a  prima 
facie  case  for  the  recovery  of  damages  therefor;  and  the  burden  of 
proof  is  on  the  defendant  to  show  that  the  detention  and  use  thereof 
were  necessary,  reasonable,  and  proper.® 

485.  Damages. — Ihe  measure  of  damages  for  the  wrongful  obstruc- 
tion of  tlie  flow  of  a  stream  of  water  is  not  the  permanent  injury  to 
the  property,  but  tlie  injury  which  has  been  inflicted  by  the  tem- 
porary wrong.  In  case,  however,  the  obstruction  is  a  permanent  one 
by  act  of  a  public  service  corporation  which  would  have  power  to 
acquire  the  right  to  withhold  the  water,  the  damages  may  be  assessed 
as  for  injury  to  the  freehold.*  So,  in  one  case  it  was  held  that  where, 
for  the  purpose  of  compelling  the  sale  to  him  of  a  meadow,  a  land- 
owner obstructed  the  flow  of  a  stream  to  it  which  its  owner  had  a  right 
to  have  continue  to  flow  to  the  meadow,  the  court,  on  the  offer  of  the 
plaintiff  to  release  any  damages  which  might  he  awarded  in  case  a 
dee<l  was  made  to  him  of  the  right  to  the  water,  recommended  that 
the  jury  fix  the  damages  at  the  full  value  of  the  land.^  But,  in  the 
ordinary  course,  the  measure  of  damages  should  be  the  injury  caused 

*0lea8on  v.  Gary,  4  Conn.  418;  Ken-  appriHcs  him  that  the  obstruction  ia 
drick  V.  Bart  land,  2  Mod.  253.  against  the  right    of    complainant    and 

*Nor1on  v.  Volcntine,  14  Vt.  239,  3D  that  complainant  insiflts  on  its  removal. 
Am.  Dec  220.  Snow  v.  Cotcles,  26  N.  H.  275. 

*JohnMon  V.  fjetris,  13  Conn.  303,  33       *Timm  v.  Bear,  29  Wis.  254. 
Am.  Dec.  405.  *//o«  Springs  H.  Co.  ▼.  Tyler,  36  Ark. 

A  notice    to  one    continuing   a   dam   205. 
which  18  a  nuisance  to  complainant  is       *Anonymo^is,  4  DaU.  147,  1  L.  ed.  778. 
•uffictcnt  to  found  an  action  if  it  clparly 
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by  deprivation  of  the  use  of  the  water.  This  may  include  the  los.s 
caused  by  the  idleness  of  the  mill,  in  determining  which  loss  of  profits 
may  be  considered.*  In  detenniuing  the  damages  the  natural  condi- 
tion of  the  stream  must  be  considered,  and  no  recovery  can  be  had  for 
loss  of  any  advantages  which  would  result  from  the  existence  of  an 
unusual  condition.*  The  value  of  leases  which  had  been  made  of  the 
property  may  be  taken  into  consideration  on  the  question  of  measure 
of  damages.^  In  a  proceeding  to  recover  damages  for  the  diminution 
of  water  flowing  in  a  river,  by  reason  of  the  construction  of  a  dam, 
the  report  of  the  commissioners  will  not  be  interfered  with  unless  the 
amounts  awarded  are  so  small  or  so  great  as  to  be  palpably  unjust, 
where  there  are  no  legal  errors  in  the  proceedings  and  tlic  commis- 
sioners have  adopted  no  erroneous  rules  of  damage.® 

486.  Deflection  of  current  in  stream. —  The  action  of  flowing  watt-r 
is  such  that,  in  course  of  time,  it  will  wear  away  and  destroy  any 
embankment  against  which  it  comes,  no  matter  how  firm  the  embank- 
ment may  be.  This  tendency  of  the  water  is  one  of  the  necessary  inci- 
dents attached  to  the  flow  of  a  stream  through  private  property.  &► 
long,  therefore,  as  the  current  retains  its  natural  course  the  ripjirian 
owner  has  the  burden  of  protecting  his  property  against  the  current 
by  repairing  his  banks  when  they  are  washed  away,  or  strengthening 
them  TO  prevent  their  being  overcome  by  the  water.  The  operations 
of  owners  further  up  th(^  stream  may  not  only  change  the  periodic' 
flow  of  the  stream,  but  they  may  also  change  the  course  which  the  cur- 
rcjit  takes  when  it  leaves  the  upper  pro]Derty;  and  the  question  then 
arises  as  to  how  far  the  lower  owner  is  entitled  to  protection  from 
such  change  of  current.  As  between  the  owners  of  land  on  opposite 
sides  of  the  stream  the  current  cannot  be  changed  by  one  in  such  a 

*Taylar  v.  Dusthiu,  43  N.  H.  49.3.  water  duriiifi^  the  time  it  is  wronj»fully 
A  mill  owner  from  whom  the  water  detained  is  the  proper  measure  of  dam- 
necessary  to  operate  his  mill  is  wron^-  ages.     Polleit  v.  Long^  58  Barb.  20. 
fully  withheld  by  the  state  may  recover  ^W'^are  v.  Chouse,  93  Me.  2r>4,  44  Atl, 
for  the  loss  of  profits  as  well  as  sums  900. 

paid  workmen  whom   he  was  compelled  Tn   detennininj^   the   amount  of  dam- 
to  keep  about  his  mills,  but  for  whom  aged    to    be   awarded    for    imrcasonably 
there  waa  nothing  to  do.   But  if  the  loss  withholding  water   from  the  mill   of   a 
of  profits  is  made  the  basis  of  recovery,  lower  pro])rietor  on  the  stream,  the  fact 
the  rental  value  of  the  mill  is  not  to  be  of  the  existence  of  a   drouglit  and  un- 
considered.    Weeks    v.    Htate.    48    App.  usually  low  sta;^e  of  water  which  may 
Div.  357,  63  N.  Y.  Supp.  203.  account  for  part  of  the  injury  may  ht* 
In  one  case,  however,  it  was  held  that  considered.     Mettitt    v.  Brinkerhoff,  17 
the  damages  for  the  unlawful  detention  Johns.  306,  8  Am.  Dec.  404. 
of  water  in  a  stream  cannot    be    estab-  ^LAttie  Hchnylkill  Nov.  R.  d  Coal  Co. 
li&hed  by  showing  the  profit  which  would  v.  French,  81  *Pa.  .360. 
have  been  made  upon  the  product  of  the  *Re  Thompson,  85  Hun,  438,  32  N.  Y. 
mill  had  the  water  flowed  in  its  usual  Supp.  807. 
course;  but  the  value  of  the  use  of  the 
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way  as  to  carry  the  water  to  his  side  of  the  stream  and  give  him  the 
use  of  it,  and  at  the  same  time  deprive  his  neighbor  of  the  use  to  which 
he  is  entitled.^  And  upper  proprietors  will  not  be  permitted  to  con- 
>tniet  improvements  in  the  stream  on  their  land  if  the  result  is  to  cast 
I  he  current  directly  against  the  banks  of  the  lower  owner  to  his  in- 
jui-y.*  This  rule  applies,  not  only  to  piers  and  projections  from  the 
shores,  but  also  to  bridge  ))iers  and  other  structures  in  the  bed  of  the 
stream.'  The  rule  is  stated  in  Spencer  v.  Haftford,  P.  £  b\  R.  Co.^ 
as  follows:  A  railroad  corporation  is  liable  in  damages  for  building 
a  bridge  across  a  river  with  a  pier  turned  obliquely  to  the  course  of 
the  river,  in  such  a  manner  as  to  turn  the  water  of  the  stream,  in 
time  of  freshets,  upon  the  i)laintiff's  grass  land,  thereby  throwing 
sand  and  earth  upon  it,  and  gullying  and  washing  away  the  same,  it 
appearing  that  the  bridge  could,  at  an  additional  expense,  have  been 
erected,  with  safety  to  the  railioad,  in  such  a  manner  as  not  to  injure 
such  land/*^  But  the  one  erecting  the  improvement  is  not  responsible 
for  consequences  which  it  was  not  possible  to  foresee  and  prevent, 
-iich  as  the  casting  of  water,  through  an  opening  left  for  the  passage 


Kiilar^in<r  and  deepening  the  channel 
U'adin<T  to  water  wheels  to  the  injury  of 
riparian  owners  on  neighboring  channels 
rihows  Aucli  a  change  in  the  natural  flow 
of  a  »(ream  as  to  be  a  cause  of  equitable 
relief.  Hkotchcgan  Waicr  Potcer  Co.  v. 
WeMton.  94  Me.  2«5.  45  Atl.  515. 

Dnyton  v.  Robert,  8  Ohio  C.  C.  649. 

A  riparian  owner  cannot  justify  the 
tuaintenance  of  a  pier  in  a  stream  in 
Mich  a  way  as  to  cast  the  overflow  of  the 
water  upon  land  further  down,  upon  the 
^rround  that  it  extends  no  farther  into 
the  stream  than  the  abutments  of  a 
bridee  recently  removed,  which  stood 
more  than  twelve  vears.  GilleHpie  v. 
Forrest,  18  Hun,  110. 

'  A  railroad  coutpany  which,  under  an 
.i«?reement  with  the  city  as  the  proprie- 
tor of  land,  places  an  obstruction  in  a 
Htream  for  the  protection  of  such  land, 
by  which  the  current  is  directed  into  a 
new  channel  acro<«s  another's  land,  is 
liable  for  dfamagos  to  the  latter  if  re- 
Miltin^  from  the  faulty  plan  and  loca- 
tion of  the  work,  althoiigh  there  was  no 
nejflipcnce  in  the  manner  of  its  execu- 
tion; but  if  the  damages  result  solely 
from  a  plan  and  location  which  the  city 
has  exercised  such  care  and  skill  in  cre- 
ating and  fixing  as  to  exempt  it  from 
liability,  the  railroad  company  is  not 
r«*Rponi?iblr  therefor.  Dr  Haker  v.  South- 
rm  CaJifonn'a  R.  Co.  10r»  Cal.  257.  4fl 
\m.  .<?t.  Rep.  237.  39  Pac.  ($10. 


*  10  R.  I.  14. 

Where  a  railroad  company  constructs 
H  bridge  across  a  river,  with  a  pier 
turned  obliquely  to  the  course  of  the 
river  in  sucti  a  manner  as  to  turn  the 
course  of  the  stream  in  times  of  fresh- 
ets so  that  injury  is  done  to  adjoining 
land  by  overflow,  the  plaintiff,  ns  owner 
of  such  land,  is  not  estopped  from  main- 
taining his  action  for  the  damage  so 
caused  to  his  land,  by  reason  of  having 
previously,  by  deed,  conveyed  to  the  said 
company  a  portion  thereof  for  the  pur- 
poses of  a  railroad,  and,  in  consideration 
of  the  purchase  money,  released  all 
claims  for  damuges  which  might  be 
awarded  by  commissioners,  inasmuch  as 
the  commissioners  could  have  appraised 
and  awardc<l  only  such  damages  as 
would  have  resulted  from  the  construc- 
tion and  use  of  the  road  in  a  legal  and 
proper  manner.    Ihid. 

*  One  who  properly  constructs  a  wharf 
on  his  land  adjoining  a  railroad  right 
of  way  may  recover  damages  from  the 
railroad  company,  where  the  wharf  was 
washed  out,  imdormined,  and  injured  by 
the  diversion  of  water  due  to  the  im- 
proper construction  of  the  railroad 
bridge  over  the  river,  although  such 
bridge  was  constructed  before  the  wharf 
Perlpy  v.  Boston,  C.  tf  i/.  /?.  Co.  67  N 
H.  212. 
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of  logs,  by  a  flood  against  a  bridge  pier  lower  down  the  sti-eam.** 
Where  a  railroad  company  constructs  jetties  in  a  river  some  distance 
fi-om  its  bridge,  and  not  upon  its  property,  and  they  are  constructed 
with  the  consent  of  the  owner  of  the  land  adjacent  to  the  river  where 
the  jetties  are  constructed,  a  company  which  subsequently  purchases 
the  railroad  without  assuming  any  duty  to  keep  the  jetties  in  repair, 
and  which  does  not  adopt  Ihem  in  any  way,  will  not  be  held  liable  for 
injuries  to  adjacent  lands  by  overflow  caused  by  failure  to  repair  or 
remove  the  jetticsJ  And  some  courts  have  denied  all  liability  for 
injuries  caused  by  a  change  of  the  current.*  In  Covington  Harbor 
Co.  V.  Phoenix  Bridge  Co.^  the  court  says  that  "the  Supreme  Court  of 
the  United  States  rejects  the  Ohio  doctrine  and  follows  the  common 
law  in  holding  that  an  exercise  of  the  sovereign  power,  which  is  not  a 
physical  encroachment  upon  private  property  and  only  causes  conse- 
quential and  indirect  damages  to  it,  is  not  a  taking  of  private  prop- 
erty for  public  use,  and  gives  no  right  of  action,  either  against  the 
sovereign  power  or  any  agent  acting  under  its  authority  in  making 
the  improvement;  and  that,  as  the  question  in  this  case  involves  the 
right  to  recover  damages  for  the  exercise  of  an  authority  granted 
by  the  United  States  government,  it  is  bound  to  follow  the  authority 
of  the  United  States  Supreme  Court"  The  ground  of  the  liability 
for  such  action  is,  however,  not  that  private  property  is  taken  for 
public  use,  but  that  one  property  owner  has  made  a  n^ligent  use  of 
his  property  to  the  injury  of  his  neighbor,  which  always  gives  a  right 
of  action  which  cannot  be  taken  away  by  the  legislature  without  de- 
priving the  injured  person  of  his  property  witliout  due  process  of 
law.  If  the  water  is  taken  out  of  the  stream,  it  cannot  be  returned 
at  such  an  angle  that  the  current  will  cause  injury  to  the  property  of 
another  owner.^^  If  the  deflection  of  current  is  in  a  navigable  stream 
80  that  it  results  in  a  public  nuisance  a  private  individual  cannot  com- 
plain unless  he  has  suffered  an  injury  peculiar  to  himself.^  * 

^Lehigh  Bridge  Co.  v.  Lehigh  Coal  dE  proprietor's  pond,  if  the  result  will  be 

Nav,  Co.  4  Rawie,  9,  26  Am.  Dec.  111.  to  hasten  the  flow  of  the  water  and  fill 

^Fordyoe  v.  Rusaelly  59  Ark.  312,  27  the  pond  with  sand.     Hulme  ▼.  Shreve. 

S.  W.  82.  4  N.  J.  Kq.  116. 

'Henry  v.  Vermont  C.  R.  Co.  30  Vt.       If  the  cutting  of  an  artificial  chan- 

638,  73  Am.  Dec.  329 ;  Covington  Harbor  nel  for  a  stream  causes  an  obstruction 

Co.  V.  Phoeinx  Bridge  Co.  10  Ohio  Dec.  of  the  old  channel,  and    the    water    is 

Reprint,  657.  turned  back  into  the  old  channel  with- 

•  10  Ohio  Dec.  Reprint,  657.  out  removing  such  obstructions,  thereby 

^Briscoe    v.    Young,    131    N.    C.    386,  causing  injury  to  the  land  of  another, 

42  S.  ¥..  893 ;  Valley  R.  Co.  v.  Fram,  43  such  damages*  may  be  recovered  of  the 

Ohio  St.  623,  4  N.  E.  88.  person  who  cut  the    artiftcial    channel. 

The  upper  proprietor  cannot    cut    a  Briftroe  v.  Young,  131  N.  C.  386,  42  S, 

tail  race  so  as  to  turn  the  water  into  E.  893. 
the  foot  instead  of  the  head  of  the  lower       "  A  bill  in  equity  to  enjoin  or  abate 
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487.  Hastening  flow  of  water. —  The  upper  owner  may  inflict  great 
injury  on  the  lower  one  by  sending  the  water  down  the  stream  in 
greater  quantities  than  the  natural  flow.  The  channel  of  the  stream 
has  been  formed  by  the  water  which  is  accustomed  to  flow  in  it^  and  if 
a  much  greater  quantity  is  turned  into  the  stream  the  channel  is  not 
sufficient  to  carry  it  and  it  may  overflow  its  banks  to  the  injury  of  the 
adjoining  land.  The  upper  owner  is  not  bound  to  interfere  with  the 
natural  flow  of  the  water  or  control  it  so  as  to  prevent  injury  to  the 
lower  owner.*  But  if  the  upper  owner  has  stored  the  water  in  a  pond, 
he  cannot  remove  the  barriers  and  let  the  water  run  down  the  channel 
at  his  pleasure,  if  the  result  will  be  injury  to  the  lower  owner.'-^  And 
"water  taken  from  another  stream  cannot  be  turned  into  the  channel 
to  the  injury  of  the  lower  owner.*  But  a  change  in  the  watershed  of 
the  stream,  which  only  slightly  and  occasionally  enlarges  the  flow 
within  the  capacity  of  the  stream,  is  not  actionabla*  And  if  the  in- 
creased flow  of  the  water  occasioned  no  more  injury  to  the  lower  pro- 
prietor than  would  have  occurred  in  the  absence  of  the  act  of  the 
upper  owner,  there  is  no  ground  of  complaint*  If,  however,  the  in- 
creased flow  infringes  the  rights  of  the  lower  owner  and  is  against 


as  A  public  nuiRance  a  runway  for  logs 
on  the  ground  that  it  wiH  divert  the 
course  of  a  navigable  river  must  be  filed 
bv  one  who  has  sustained,  or  is  in  dan- 
ger of  sustaining,  special  damages.  8t. 
LouU  y,  Knapp  8,  d  Co,  Co,  2  McCrary, 
516,  6  Fed.  221. 

*ftchvytrtz  v.  Nie,  29  Ind.  App.  329, 
64  N.  E.  619;  Wegaiast  v.  Ernst,  8  U. 
C.  C.  P.  456. 

Wubois  V.  Olaub,  52  Pa.  238. 

Where,  for  two  hundred  and  fifty 
rears,  a  corporation  had  been  in  the 
habit  of  opening  the  sluices  of  a  stream 
to  let  go  the  water  in  time  of  flood,  and 
en  various  occasions  had  asserted  its 
right  to  do  so  against  persons  who  shut 
4own  the  sluice  gates  which  had  been 
opened  by  its  order,  a  good  easement  in 
law  exists,  unaffected  by  the  fact  that 
the  exercise  of  it  also  benefits  lands  be- 
longing to  other  persons.  Simpson  v. 
Godmanchesier  [1897]  A.  C.  606,  77  L. 
T.  N.  8.  409,  60  L.  J.  Ch.  N.  S.  770. 

•Tillotson  V.  Smith,  32  N.  H.  94,  64 
Am.  Dec.  3.55:  East  Jersey  Water  Co.  ▼. 
Bigelovc,  60  N.  J.  T^  201,  38  Atl.  631 ; 
MerHtt  v.  Parker,  1  N.  J.  L.  460; 
PlattsmofUh  Water  Co,  v.  Smith,  57 
Neb.  579,  78  N.  W.  275. 

Where  the  natural  flow  of  a  stream 
has  been  increased  to  the  injury  of  other 
riparian  owners,  equity  m*iy  determine 
Vol.  II.— WATiats,  103. 


the  amount  of  such  increase  and  the 
method  of  preventing  in  the  future  the 
use  of  such  increased  flow.  Skowhegan 
Water  Poirer  Co,  v.  Weston,  94  Me.  286, 
47  Atl.  515. 

*Baifiard  v.  Newton,  164  Mass.  255,  27 
N.  E.  995. 

*  Where,  during  an  extraordinary 
rainfall,  a  canal  company,  to  prevent 
the  breaking  of  the  canal  banks  and  the 
flooding  of  the  adjoining  country,  opened 
a  sluice  and  thereby  cast  into  a  bro<^ 
more  water  than  it  could  carry  off,  re- 
sulting in  the  flooding  of  the  plaintiff's 
mines,  which,  had  the  sluice  not  been 
opened,  would  have  been  flooded  with  the 
rest  of  the  country  through  the  inevi- 
table breaking  of  the  banks  of  the  canaJ, 
it  was  injuria  absque  damno  and  the 
mine  owner  could  not  recover.  This  de- 
cision was  based  upon  the  ground  that 
the  mine  owner  would  have  suffered  the 
same  damage  had  not  the  sluice  been 
opened,  and  the  court  did  not  decide 
whether,  under  such  circumstances  of 
imminent  peril  to  life  and  property,  the 
act  of  opening  the  sluice  was  in  point 
of  law  wrongful  so  as  to  have  entitled 
the  plnintiff  to  recover  if  the  extent  of 
the  injury  was  increased  thereby 
Thomas  v.  Birmingham  Canal  Go.  49  L 
J.  Q.  P..  N.  S.  851,  43  L.  T.  N.  S.  435,  45 
J.  P.  21. 
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his  will,  the  fact  that  it  benefits  his  land  will  not  deprive  him  of  his 
right  of  action.®  Water  having  a  time  relation  as  well  as  a  space  re- 
lation, both  being  fixed  by  nature,  there  is  no  more  right  in  an  adja- 
cent proprietor  to  alter  the  one  than  the  other."^  And  therelore  the 
upper  owner  cannot  remove  natural  ledges  of  rock  in  such  a  way  as 
to  fiood  the  lower  land.®  So,  if  the  channel  of  the  stream  has  been 
gradually  filled  so  that  the  natural  How  has  been  altered,  a  riparian 
owner  cannot^  by  removing  the  accretion,  restoi'e  the  same  to  its 
ancient  course  and  velocity  to  the  injury  of  an  upper  proprietor  who 
has  made  improvements  on  the  faith  of  the  changed  condition.^  But 
the  owner  of  a  spring  is  not  liable  for  the  increased  flow  of  water  from 
it,  caused  by  his  cleaning  it  out  and  walling  it  up  so  as  to  keep  the 
water  in  one  channel,  rather  than  to  let  it  spread  over  the  ground 
and  make  a  wet  and  spongy  place  of  the  land.^^  And  where  a  culvert 
through  which  the  water  of  a  stream  passed  under  a  railroad  caved  in 
and  obstructed  its  flow  mitil  groat  quantities  had  accumulated,  the 
railroad  company  was  held  not  liable,  in  the  absence  of  negligence 
on  its  part,  for  injuries  resulting  from  its  removing  the  obstruction 
and  setting  the  water  free.^*  Equity  wiU  not  restrain  one  from  caus- 
ing an  increased  flowage  in  a  stream  onto  the  lands  of  anotlier,  unless 
it  was,  or  threatened  to  be,  injurious  to  such  lands. *^ 

If  authority  is  given  by  statute  to  hasten  the  flow  of  the  stream  in 
ease  the  clumnel  is  kept  unobstructed  the  grantee  will  be  liable  in  case 
he  sends  the  water  down  without  complying  with  the  conditions.  So, 
in  Geddis  v.  Bann  Reservoir/^  it  was  held  that  the  defendants,  who 
were  authorized  by  statute  to  impound  waters  in  time  of  flood  for  the 
purpose  of  increasing  the  supply  of  water  in  the  river  at  certain 

^Tiflotson  V.  Smith,  32  N.  H.  94,  64  nel  wiU  carry  down  the  water  in  timet 

Am.  Dec.  3i")5.  of  freshet  in  such  volume  as  to  endanger 

Hh-ant  v.  Kuglar,  81  Ga.  637,  3  L.  R.  his   dam.     Hyatt   v.    Albro,    121    Midi. 

A.  606,  12  Am.  St.  Rep.  348,  8  S.  E,  878.  638,  80  N.  W.  641. 

In  an  action  for  causing  the  washing  ^Withers  v.  Purchase,  60  Ll  T.  N.  S. 

away  of  land  by  removal  of  stones  from  819. 

the  river,  evidence  is  not  admissible  of  But  in  an  earlier  case  it  had  been  held 

a  similar    effect    from    the    removal    of  that  a  riparian  owner  may  remove  shoaii^ 

stones  in  another  place  unless  it  is  shown  from  the  stream  without  liability  to  a 

that  all  the  conditions  of  the  two  events  lower  owner  for  overflow  of  the  atreant 

are  tho   same.     Hawks   v.    Charlemont,  by  the  hastening  of  the  flow.  Rhodes  r. 

110  Mass.  110.  Airedale  Drainage  Comrs.  L.  R.  1  C.  P. 

•  So  an  upper  riparian  proprietor  will  Div.  402,  45  L,  J.  C.  P.  N.  S.  861,  35  L. 

be  enjoined  from  deepening  the  channel  T.  N.  S.  46,  24  Week.  Rep.  1063. 

of  a  river  so  as  to  lower  lakes,  consti-  ^'^Wafjf^  v.  Porter,  61  Barb.  130. 

tuting  an  enlargement  of  it  for  the  pur-  "3ft7/«  v.  Oreenville  d  C.  R.  Co,  IS  S. 

pose  of  reclaiming  the  land  overflowed  C.  97. 

by  them,  where  it  will  deprive  a  lower  ^^loan  v.  J  aims,  13    Pa.    Super.    OU. 

mill  owner  of  power  during  a  portion  of  399. 

iho  year,  iind  the  deepening  of  the  chan-  ^S.  R.  3  A  pp.  Cas.  430. 
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seasons  of  the  year  and  to  siMid  it  into  that  river  Uirongh  the  channel 
of  another  riv(»r  and  to  cleanc>o  and  seour  the  river  through  which  the 
water  was  to  Ix^  conducted,  they  are  liable  for  floo<ling  land  along  such 
river  by  their  failure  to  cleauj^e  and  keep  the  channel  of  the  sanie  in 
proper  crondition  for  the  Hr>w  of  the  water  that  had  to  pass  through  it. 
488.  Hastening:  by  drainage. —  Drainage  being  necessary  to  fit  tho 
land  for  succci^^ful  occupation,  and  the  streams  l)eing  the  natural 
ciiannels  of  drainage,  the  llow  of  the  surface  water  may  be  hastened 
into  the  streams  so  far  as  it  can  be  done  without  flomling  lower  prop- 
iTty.  It  has  even  been  held  that  the  right  to  the  use  of  natural  drains 
in  their  natural  condition  for  drainage  is  as  much  puhlici  juris  as 
the  right  to  navigate  rivers  for  navigation ;  and  at  common  law  no  one 
may  obstruct  them  to  tlie  injury  of  another.*  The  lower  owner  can- 
not conij)iain  that  the  wat(;r  is  made  to  flow  at  one  time,  rather  than 
left  to  find  its  way  more  gradually  past  his  ])r()|)erty,  provided  the 
capacity  of  the  stream  is  not  excxM?ded.^  But  the  upper  owner  cannot 
Ik3  permitted  to  relieve  his  land  of  surface  watc^r  by  casting  it  in  a 
iKKiy  onto  the  land  of  the  lower  owner ;  nor  can  lie  aecomplish  that  re- 
sult by  casting  it  into  a  stream  in  such  quantities  that  the  capacity  of 
the  stream  is  exceeded  and  the  water  overflows  its  banks  and  inun- 
dates the  property  of  the  lower  owner.*    Nor  can  the  area  of  drainage 

*Brotcn  v.  Keener,  74  N.  C.  714.  But  under  the  civil  law  the  upper  pro^ 

*MeCormiok  v.  Horan,  81  N.  Y.  86,  prietor  cannot  send  down  more  water 
'i7  Am.  Rep.  479;  Noanan  v.  Albany,  79  than  is  aoeuatomed  to  flow  in  the  stream. 
N.  y.  470,  35  Am.  Rep.  540;  Waffle  v.  Frechette  v.  La  Compagnie  Manufao- 
Veic  York  C.  It,  Co.  53  N.  Y.  11,  13  Am.  turiere,  L.  R.  9  App.  Cos.  170,  53  L.  J. 
Rep.  467,  Affirming  58  Barb.  421 ;  Sow-  C.  P.  N.  S.  20,  30  L.  T.  N.  S.  02. 
er9  T.  Shifff  15  La.  Ann.  301;  Spink  v.  A  londowner  may  collect  the  surface 
^ominoy  61  App.  Div.  84,  70  N.  Y.  Supp.  water  of  his  land  and  water  drained 
143;  Hicks  v.  Owtnsboro,  6  Ky.  L.  Rep.  from  wells  thereon  and  discharge  them 
225;  Misell  v.  ifcOmron,  120  N.  C.  134,  into  an  artificial  stream  running 
26  8.  K.  783:  Mizell  v.  MoOowan,  129  through  his  land,  provided  it  is  done  in 
V.  C.  93,  85  Am.  St.  Rep.  705,  39  S.  E.  the  reasonable  use  of  his  land,  and  the 
729;  Treat  v.  Bates,  27  Mich.  390;  Mar-  volume  of  water  in  the  stream  is  not 
tin  ▼.  Riddle,  26  Pa.  415  note;  Kankn-  increased  beyond  the  natural  capacity  of 
kre.  d  8.  R.  Co.  V.  Hwan.  131  111.  309,  the  stream  to  discharge  it,  and  adjoining 
23  N.  K.  621,  Affirming  30  III.  App.  558;  land  is  not  thrrpby  overflowed  and  in- 
finifrif  V.  RohniiziuM,  .i3  N.  J.  Eq.  23.1,  jured.  Jaokman  v.  Arlington  Mills,  137 
-*i  Atl.  732,  32  Atl.  219,  Affirming  48  N.   Mnsa.  277. 

I.  Eq.  409,  22  Atl.  732.  HIcComiiok  v.  lloran,  81  N.  Y.  86,  37 

A  railroad  which  drains  its  roadway  Am.  Rep.  479;  Jenkins  v.  Wilmington  ^ 
into  the  natural  drainage  channel  for  W.  R.  Co.  110  N.  C.  4.38,  15  S.  E.  193. 
•'iich  waters,  which  channel  has  bec»n  oc-  But  if  the  cutting  of  ditches  by  the  up- 
f'upied  by  the  landowners  for  an  artifi-  per  proprietor  on  a  natural  stream 
nal  drainage  ditch  intended  to  drain  the  causes  such  an  increase  of  the  llow  of 
land  lYfove  the  embankment  before  its  water  in  the  stream  that  it  overflows  its 
'tmrt ruction,  is  not  liable  if  an  in-  banks  to  the  diimnge  of  a  lower  proprie- 
tTojtup^  volume  of  water  is  thereby  tor.  the  latter  has  uo  right  to  dam  hack 
thrown  upon  lo\/er  lands.  New  York,  P.  the  stream.  Williams  v.  Cale,  3  Ilarr. 
^  S.R.  Co.  V.  Jones,  94  Md.  24,  50  Atl.  A  J.  231.  That  is  not  the  proper  remedy 
423.  lor  the  injury. 
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be  increased  by  taking  the  water  out  of  its  natural  course  and  casting 
it  into  tho  stream,  if  injury  is  tliereby  caused  to  the  lower  owner/ 
It  has  been  held  that  the  owner  of  land  through  which  a  stream  flows 
may  increase  the  volume  of  water  by  draining  into  it,  without  any 
liability  for  damages  to  a  lower  owner,  as  the  upper  owner  has  the 
right  to  all  the  advantages  of  drainage  or  irrigation,  reasonably  used, 
which  the  stream  may  give  him.^  But  that  doctrine  must  be  limited 
to  cases  where  the  capacity  of  the  stream  is  not  exceeded.  That  an 
upper  proprietor  increases  the  flow  of  water  beyond  the  natural  flow 
does  not  give  the  lower  proprietor  the  right  to  fill  up  the  channel  en- 
tirely and  prevent  the  waters  flowing  therein.® 

IV.    CllANOE  IN  CHANNEL  OF  STREAM. 


489.  No  right  to  change  channel. — The  channel  in  which  a  stream 
flows  is  a  component  part  of  the  stream  itself,  and  one  owner  cannot 
change  the  flow  of  the  water  to  another  channel  to  the  injury  of  a 
lower  proprietor  without  being  liable  for  the  injury.^  If  a  pond  is 
fed  by  a  natural  stream,  the  owner  cannot  cut  an  outlet  for  it  which 
will  throw  the  water  on  the  land  of  another  person  at  a  point  differ- 
ent from  its  natural  course.^     A  riparian  owner  has  a  right  to  have 


^MiezcU  y.  McOowan,  125  N.  C.  439, 
S4  S.  E.  538;  Hooutt  v.  Wilmington  d 
W,  R.  Co.  124  N.  C.  214,  32  S.  E.  681 ; 
Knuffman  v.  Oriesemer,  26  Pa.  407,  67 
Am.  Dec.  437 ;  Staton  v.  Norfolk  rf  C.  R, 
Co.  109  N.  C.  337,  13  8.  E.  933;  Wil- 
liarns  v.  Union  Improv.  Co.  1  Pa.  Dist. 
R.  288;  Getting  v.  Union  Improv,  Co,  7 
Kulp.  493. 

An  upper  proprietor  cannot  cut  a 
ditch  and  divert  the  water  for  the  pur- 
pose of  protecting  his  meadow  from  over- 
flow if  the  effect  will  be  to  increase  the 
flow  of  the  water  in  the  stream  to  such 
an  extent  as  to  injure  the  dam  of  a 
lower  proprietor.  Kay  v.  Kirk,  76  Md. 
41,  .35  \ni.  St.  Rep.  408,  24  Atl.  326. 

Tf  upper  riparian  owners  turn  so 
much  water  into  a  stream  as  to  overflow 
its  hanks  and  thus  flood  lands  below, 
the  lower  owner  may  justly  complain; 
but  if.  in  derogation  of  the  right  of  the 
upper  owner  to  drain  into  the  stream 
in  such  quantity  as  not  to  exceed  its  ca- 
pacity, the  lower  owner  erects  a  build- 
ing below  the  level  of  the  banks,  he  can- 
not complain.  BicJca  v.  Oioenshoro,  6 
Ky.  L.  Rep.  225. 

An  admission  by  plaintiff  in  open 
court  that  a  draw  constitutes  a  natural 


water  course  and  has  constituted  audi 
water  way  ever  since  his  ownership  of 
the  premises  through  which  it  passes 
precludes  recovery  for  injury  to  his  bay 
in  the  draw  by  an  additional  flow  of  wa- 
ter therein  because  defendant  drained  a 
pond  therein,  when  plaintiff  also  admits 
that  the  water  generally  from  that  por- 
tion of  the  country  drained  into  the 
draw.  Rath  v.  Zemhleman,  40  Nd>.  351. 
68  N.  W.  488. 

•Miller  v.  Laubach,  47  Pa.  164,  86  Am. 
Dec.  521. 

So  it  has  been  said  that  there  can  be 
no  recovery  by  the  lower  owner  for  in- 
juries caused  by  merely  enhancing  the 
flow  of  the  surface  water  into  the 
stream.  Netrport  Neica  d  M.  Valley  Co. 
V.  Wilson,  16  Ky.  L.  Rep.  262. 

•Bloomer  v.  Morsa,  68  N.  Y.  623. 

^McLean  v.  Crosson,  33  U.  C.  Q.  B. 
448:  Wholei/  v.  Caldtcelh  108  CaL  05. 
30  L.  R.  A.  820,  41  Pac.  31. 

If  one  has  ancient  ponds  which  are  re- 
plenished by  channels  from  a  river  he 
cannot  change  the  channels  if  any  prej- 
udice accrue  to  another  by  such  actior. 
Dvncomhe  v.  Rnndall,  Hetley,  32. 

•Vemum  v.  Wheeler,  35  Uun,  53. 
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tlie  water  of  a  stream  continue  to  flow  in  its  natural  course,  undimin- 
ished in  quantity  except  by  reasonable  and  lawful  use  by  upper 
riparian  owners,  and  has  tlicrefore  the  right,  as  against  those  not 
riparian  owners,  to  prot/H;t  and  maintain  the  banks  above  his  land  in 
their  original  and  accustomed  condition  so  as  to  prevent  the  diversion 
of  the  water  into  otlier  channels.'  Heirs  who  partition  their  ances- 
tor's land  between  them  without  reserving  any  right  as  to  the  flow  of 
a  brook  through  the  property  must  permit  the  brook  to  flow  in  its 
ancient  course,  although  the  ancestor,  for  the  benefit  of  his  business 
while  he  was  owner  of  the  entire  tract,  shifted  the  flow  of  the  brook 
from  place  to  place  on  the  land.^  The  one  who  attempts  to  change  the 
course  of  a  stream  is  liable  for  the  creation  of  a  nuisance  if  he  causes 
it  to  enter  the  property  of  the  lower  owner  at  a  new  point'  One  who 
undertakes  to  change  the  channel  of  a  stream  must  see  tliat  the  capac- 
ity of  the  new  channel  is  in  all  respects  equal  to  the  old  one,  and  he 
will  be  liable  for  injuries  caused  by  the  overflow  of  the  stream  in  case 
it  is  not  80.  And  the  fact  that  the  size  is  greater  than  that  of  the  old 
channel  will  not  relieve  him  from  liability  if  it  is  constructed  in  such 
a  manner  as  to  be  more  likely  to  overflow.*    The  lower  owner  cannot 

*Cox  ▼.  Bernard,  39  Or.  63,  04  Pac  right  to  modify  and  limit  it«  current  up- 

860.  on  his  own  property  to  suit  his  conveni- 

*Macomh€r  v.  G'otffreyy  108  Mass.  219,  ence,  and  may  construct  and  maintain 

11  Am.  Rep.  349.  embankments  thereon  for  such  purpose, 

^Jjcam^  V.  Casile,  78  Cal.  454,  18  if  he  exercises  this  right  with  a  just  re- 
Pac.  872,  21  Pac.  11 ;  Porter  v.  Dur-  gard  tn  the  rights  of  others;  but  he  oan- 
fctfm,  74  N.  C.  707;  Maxtcell  v.  Shirts,  not  thereby  divert  the  waters  of  the 
27  Ind.  App.  629.  87  Am.  St.  Rep.  268,  river  from  his  own  lands  and  cause  them 
61  N.  B.  761:  Woodirorth  v.  Oenesee  to  flow  over  nnd  upon  those  of  his  neigh- 
Paper  Co,  18  App.  Div.  510,  46  N.  Y.  bor,  to  the  latter's  injury,  however  bene- 
Supp.  99.  ficial  it  may  be  to  his  own  lands.   Crate- 

In  32  Assiise,  2.  an  assize  of  nuisance  ford  v.  IftimbOt  44  Ohio  St.  279,  7  N.  E. 

was  maintained  for  the  drawing  away  429. 

of  a  river  by  means  of  a  ditch,  whereby       A  person  has  no  right  to   change    a 

the  grounds  of  the  plaintiff    were    sur-  natural  water  course  through  his  lands 

rounded.  so  as  to  throw  the  water  on  the  lands 

The  fact  that  surface  water  accumu-  of  a  lower  proprietor  in  a  new  place, 
lates  in  a  water  course  or  greatly  in-  And  if  he  does  this  by  confining  said 
creases  the  flow  of  water  at  times  will  water  course  into  a  sewer,  and  the  lower 
not  defeat  a  recovery  for  diverting  the  proprietor  thereafter  constructs  a  con- 
water  course  so  as  to  cast  the  water  necting  sewer  through  his  lands  for  the 
upon  another's  land.  Pyle  v.  JiivhardSj  passageway  of  said  waters,  the  latter 
17  Neb.  180,  22  N.  W.  370.  will  not  be  liable  for  damages  resulting 

An  instruction  is  erroneous  which  de-  from  tlie  bursting  of  the  sewer  above, 

nies  the  right  of  recovery  for  the  over-  caused  by  the    obstructions   said   lower 

flow  of  land,  caused  by  the  filling  up  of  sewer  offered  to  the  flow  of  the  water, 

a  culvert  and  construction  of  a  drainage  unless  it  is  affirmatively  shown  that  said 

ditch  in  its  place,  if  the  land  was  at  all  lower  proprietor  failed  to  use  ordinary 

subject  to  overflow  before  the  commia-  care  and  skill  in  the  construction  of  his 

sion  of  those  acts.     Gulf,  C.  d-  S.  F.  R.  wwer.    Hiles*   Works   v.    Cincinnati,    2 

Co.  V.   Wishart,  28  Tex,  Civ.  App.   162.  Disney,  400. 
66  S.  W.  860.  •The   question   involved   in  this   case 

Kach  proprietor  on  a  river    has    the  was  whether  a  person  divertiag  a  stream 
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recover  if  the  capacity  of  the  new  channel  was  the  same  as  the  old 
and  the  injury  would  have  been  the  same  had  the  change  not  been 
made.^  But  one  diverting  the  waters  of  a  stream  from  their  natural 
channel  and  turning  the  same  into  a  public  ditch  by  erecting  a  dam 
across  the  stream  is  not  relieved  from  liability  for  the  damages  result- 
ing to  an  owner's  land  by  being  flooded  to  a  greater  extent  than  before, 
caused  by  the  increased  volume  of  water  in  the  ditch,  because  such 
land  would  have  been  flooded  at  the  time  complained  of  without  such 
diversion,  owing  to  an  unusually  heavy  rain.*  The  same  rule  with  re- 
spect to  liability  applies  against  one  who  removes  the  banks  of  a  water 
course  so  as  to  permit  the  stream  to  take  a  new  channel  of  its  own 
force.*  The  riparian  owner  cannot  justify  the  change  of  channel  even 
when  necessary  to  protect  his  own  interests.^®  The  owner  of  land 
through  which  a  stream  runs  may  repair  the  banks  and  prevent  the 
water  from  making  a  new  channel,  but  in  so  doing  he  will  not  be  per- 
mitted to  narrow  the  channel  so  as  to  inflict  an  injury  on  lower  own- 
ers.** Or  to  place  obstructions  in  the  stream  so  as  to  cause  it  to  change 
its  channel.**  The  accustomed  course  of  a  stream  which  riparian 
owners  are  entitled  to  say  must  not  be  disturbed  is  not  to  be  found  in 
historical  research,  but  is  that  which  is  its  natural  and  apparently 
permanent  course  at  the  time  when  the  right  is  called  in  question.** 
A  plantation  owner  whose  property  would  be  damaged  by  the  proposed 

into  a  new  channel  was  relieved  from  jured  by  a  nuisance  may  proceed  to 
liability  for  resulting  injuries  by  con-  abate  it  so  as  to  justify  him  in  turing 
structing  a  new  channel  of  as  great  or  the  water  of  the  lake  in  another  diree- 
greater  cubical  capacity  than  the  old  tion  from  that  of  its  ancient  flow.  Mohr 
one.  The  court  in  holding  that  they  v.  Gault,  10  Wis.  513,  7S  Am.  Dec  687. 
were  not  relieved  declared  that  it  was  A  landowner  cannot  justify  an  ob- 
of  the  opinion  that  persons  making  a  struction  or  alteration  of  an  open  water 
new  channel  for  their  own  convenience  course  by  showing  that  his  action  was 
were  boimd  to  construct  it  in  such  a  necessary  after  a  public  highway  had 
manner  that  it  would  be  capable  of  con-  been  located  across  it,  as  he  has  his  re- 
veying  all  the  water  that  might  flow  dn>ss  against  the  public  authorities, 
into  it  from  all  ordinary  floods  and  rain-  Johnston  v,  Hyde,  33  N.  J.  Eq.  632. 
falls.  Fletcher  v.  Smith,  L.  R.  2  App.  ^Hargreavea  v.  Kimherly,  26  W.  Va. 
Cas.  781,  47  L.  J.  Exch.  N.  S.  4,  37  L.  T.  787,  53  Am.  Rep.  121. 
K.  8.  3H7,  20  Week.  Rep.  83.  Where  a  landowner  narrows  the  nat- 

^Uock  Island  d-  P.  R,  Co.  ▼.  Knapp,  ural  course  of  a  nm  on  his  land  so  as 
173  111.  219,  50  N.  E.  663:  Oulf,  C.  d  to  cause  water  to  flow  upon  the  prop- 
S.  F.  R,  Co.  V.  Wishartf  28  Tex.  Civ.  orty  of  another,  and  it  appears  that  the 
App.  162,  66  S.  W.  860;  Hargreaves  v.  obstruction  placed  in  the  river  for  the 
Kimbivly^  26  W.  Va.  787,  53  Am.  Rep.  purpose  of  narrowing  the  channel  may 
121.  be  removed,  damages  will  not  be  award- 

*To(M  V.  Bodffcr,  134  Iiid.  204,  33  N.  ed  as  for  a  permanent  injury,  but  only 
E.  063.  for  the    damages   sustain<Kl   up  to  the 

"Ryrd  v.  Blessing,  11  Ohio  St.  365.  time  of  the  suit    Ihid. 

^"The  accidental  washing  of  earth  "Ar?nenrfoi«  v.  Stillman,  67  Tex.  458, 
from  the  outlet  of  a  lake  so  as  to  cause   3  S.  W.  678. 

an  obstruction  to  the  flow  of  the  water       "Withers  v.  Purch<ise,  60  L.  T.  N.  S. 
and  raise  the  level  of  the  lake  is  not  a   819. 
nuisance  within   the   rule  that   one  in- 
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eutting  of  a  canal  across  the  bank  of  a  river,  whereby  the  stream 
would  be  made  to  liow  through  the  cultivable  portion  of  his  land  on 
which  was  situated  the  most  valuable  buildings  and  improvements, 
is  entitled  to  enjoin  the  work,  although  undertaken  in  pursuance  of 
a  contract  entered  into  with  the  state  board  of  engineers,  where  the  en- 
terprise is  only  an  experiment  inaugurated  in  the  interest  of  a  few 
private  persons  for  their  own  advantage,  and  it  cannot  be  upheld  as 
an  exercise  of  the  police  power  or  under  the  levee  laws.^* 

480.  Change  effected  by  negligence.—  The  liability  for  negligently 
fjffecting  a  change  in  the  channel  of  a  stream  is  as  great  as  though  the 
change  was  effected  intentionally.  Thus,  if  a  landowner  digs  a  trench 
through  his  land  so  near  to  a  stream  that  the  water  breaks  through 
and  follows  the  line  of  the  trench,  he  will  be  liable  for  injuries  in- 
flicted on  his  neighbor.*  And  the  damage  in  such  cases  may  be  shown 
by  a  comparison  of  the  condition  of  the  land  before  and  after  the 
change.  But  the  improvement  caused  to  defendant's  land  by  the 
change  cannot  be  considered.^  The  upper  proprietor  will  be  liable 
for  throwing  rocks  and  debris  into  the  stream  so  as  to  cause  it  to 
change  its  course  and  cut  a  new  channel  on  the  land  of  the  lower  pro- 
prietor.* So,  a  raili'oad  company  is  liable  if,  in  constructing  its  road- 
bed it  throws  rocks  by  blasting  into  the  stream  in  such  a  way  as  to 
change  its  course.* 

"Hlhaff^   V.  Trezevanty    38    La.    Ann.  ^Watts  v.  Norfolk  d  W.  R.  Co.  39  W. 

74«.  Vn.   106.  23  L.  R.  A.  674,  46  Am.  St. 

^MoJsean    ▼.  CroMtm,  33    U.  C.  Q.  B.  l^p.  894,  19  S.  E.  621. 
148;  Roberts  v.  Vest,  126  Ala.  356,  28  Where  one  grants  to  a  railroad  corn- 
So.  412.  pany  a  strip  of  land  for  its  use  in  the 

One  may  not    exr»avnte    in    a    public  construction  of  a  railroad,  all  damaf^en 

street  or  on  his    own    land    with    such  to  the  residue  of  the  tract  arising  from 

want  of  caution  that  adjoining  owners  the  construction,  which  can  be  taken  in- 

will  be  injured  by  flood  water  of  a  river  to  consideration  in    the    assessment    of 

whose  course  is  changed  as  a  result  of  compensation     under     proceedings     for 

the  excavation.     Rnu  v.  Minnesota  Val-  condemnation,  are  released,  and  he  ean- 

tey  R,  Co,  13  l^finn.  442,  Gil.  407.  not  recover  therefor  against  the    com- 

The  owner  of  land  is  entitled  to  recov-  pany.    Hence,  where  the  company  buildn 

er  for  damages  thereto  caused   by  the  on  the  land  granted  a  wall  to  stay  an<l 

wetting  and  sanding  thereof    resulting  support  its  road  and  protect  it  against 

from  the  ch^ingc  of  conditions  brought  the  inroads  of  a  stream,  and  the  wall 

about  by  the  cutting  of  a  ditch  for  the  diverts  and  obstructs  the    stream    and 

drainage  of  other   lands,  which  turned  diminishes  and  destroys  the  cajiarity  of 

a  oreek  into  the  stream    on    which    his  a  waterwheel  to  operate  the  mills  of  the 

land  was  situated  at  a  point  higher  up  grantor,    the    grantor    cannot     recover 

than  it  had  previously  entered  it,  wheth-  against  the  company,  where  it  app<»ars 

er  iraeh    act  was    the    direct    and    only  that  such  damage  could  have  been  taken 

eause  of  the  damage,  or  set  in  motion  into  consideration  in  the  condemnation 

other  causes  which  contributed  thereto,  proceeding,  and  that  the  company  had 

Cheeves  v.  Daniclh/,  80  Ga.  114,  4  S.  E.  not  been  negligent   in  constructing  the 

.<>02,  74  Ga.  712.  wall.    Under  the  same  rule  the  grantor 

'Checrcs  v.  DanivUy,  74  Ga.  712.  cannot  recover  for  injury  to  hi«»  private 

'Neiroof^i    "Nftctf    d-    .1/.   Valley    Co.  v.  ferrj'  by  the  construction   of   the   road. 

WiUon]  16  Ky.  L.  Rep.  262.  Ihid, 
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491.  Sig:ht8  conferred  by  change  of  channel. — The  sudden  change 
of  the  course  of  a  stream,  whereby  it  flows  upon  the  property  of  one 
whose  land  it  did  not  formerly  touch,  gives  him  no  right  to  the  flow, 
but  the  one  on  whose  land  the  change  occurred  may,  in  case  he  acts 
within  a  reasonable  time,  restore  the  stream  to  its  ancient  channel.* 
And  in  case  the  stream  is  turned  out  of  its  course  to  the  injury  of  a 
lower  owner,  he  may  restore  the  stream  to  its  ancient  course  or  compel 
the  one  responsible  for  the  change  to  do  so.^  Twenty  years'  adverse 
possession  of  a  diverted  water  course  is  indispensably  necessary  to 
defeat  the  rights  of  tlic  owner  of  the  ancient  channel  in  the  absence  of 
estoppel  or  other  equity  which  will  prevent  assertion  of  the  right**  So, 
a  riparian  proprietor's  rights  in  an  ancient  stream  are  not  lost  by  re- 
cent alteration  in  the  stream  made  by  him,  such  as  straightening  its 
crooked  course  so  tliat  it  flows  directly  onto  his  land,  where,  before, 
it  meandered  a  short  distance  down  a  lane  bounding  his  premises  and 
then  onto  his  land.*  But  the  one  having  the  right  to  change  the 
stream  to  its  ancient  course  may  estop  himself  from  doing  so  by  acti^ 
which  will  make  it  detrimental  to  another  to  do  so."  In  one  case  the 
court  held  that  a  riparian  proprietor  has  no  right  to  go  upon  another's 
land  and  restore  to  the  old  channel  the  water  which  has  been  suddenlv 
diverted  by  the  act  of  God  so  as  to  flow  elsewhere.*    The  court  bas<^ 


^Pierce  v.  Kinney,  69  Barb.  66;  Jones 
V.  Turner,  46  Barb.  627;  Blater  v.  Fow, 
6  Hun,  644;  Tuthill  y.  Soott,  43  Vt.  626, 
6  Am.  Bep.  301. 

That  one  merely  protected  himself 
against  the  flow  of  the  waters  of  a 
stream  on  his  lands  by  draining  it  back 
into  its  old  channel,  from  whidi  it  had 
previously  been  diverted  by  an  adjoin- 
ing landowner,  is  a  good  defense  to  an 
action  by  such  adjoining  landowner  for 
damages  for  the  overflow  of  his  land 
caused  therebv.  Harding  v.  Whitney, 
40  Tnd.  379. 

An  appropriator  has  a  right  as 
against  a  subsequent  purchaser  from  the 
United  States  to  go  upon  the  latter's 
land  and  remove  obstructions  in  the  bed 
of  the  stream  so  as  to  cause  its  waters 
to  flow  in  their  natural  channel  to  the 
point  of  diversion.  Ware  v.  Walkerj  70 
Cal.  691,  12  Pac.  475. 

*  32  Ass.  2,  Fitz.  Assize,  309 ;  Roberte 
V.  Roberts,  66  N.  Y.  276. 

So  one  entitled  to  the  use  of  a  water 
course  for  the  opt^ration  of  his  mill  may 
have  an  injunction  restraining  an  ad- 
joining owner  from  preventing  him  from 
going  onto  such  land  for  the  purpose  of 
repairing  a  weir  or  dam,  where  the  in- 
jury wsB  caused  by  such  owner  break- 


ing ground  and  weakening  the  embank- 
ment close  to  the  weir,  and  will  prevent 
the  mill  owner  from  operating  his  mill 
from  which  he  will  suffer  irreparable 
damage.  McSiriney  v.  Haynes,  I  Ir.  Eq. 
Rep.  322. 

•Ca^npbell  v.  Smith,  S  N,  J.  L.  172. 
14  Am.  Dec.  400. 

^Hnll  V.  SiHft,  6  Scott,  167,  4  Bing. 
N.  C.  381,  1  Arnold,  167,  7  L.  J.  C.  P. 
N.  S.  209. 

*8mith  V.  Musgrove.  32  Mo.  App.  241. 

A  riparian  owner  who  flled  an  original 
bill  to  enjoin  another  from  changing  the 
channel  of  a  natural  water  course,  and 
afterwards,  after  an  order  of  court  di- 
recting such  other  to  construct  an  artifi- 
cial channel  on  the  same  level  and  of 
equal  capacity  to  the  natural  channel, 
flled  a  supplemental  bill  seeking  to  com- 
pel such  other  to  construct  the  artifi- 
cial channel  in  accordance  with  the 
order  of  the  court,  abandons  his  right  to 
have  the  water  run  in  its  natural  chan- 
nel and  is  estopped  from  claiming  that 
the  orifirinal  order  is  unlawful.  Toledo^ 
8t,  L.  (^  K.  C.  R,  Co.  V.  Chicago,  P,  6 
8t.  L.  R,  Go.  155  111.  9.  39  N.  K.  809. 

^Wholey  v.  Caldwdh  108  Cal.  95,  30 
L.  B.  A.  820.  40  Am.  St.  Bep.  64,  41 
Pac.  31. 
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the  decision  upon  the  gi'ound  that  after  tlie  stream  has  changed  its 
course  to  the  land  of  another  it  belongs  to  him.  That  is  undoubtedly 
true  80  long  as  the  water  remains  on  his  land,  but  it  does  not  preclude 
the  former  owner  from  restoring  the  flow  if  he  can  do  so.  But  the 
new  channel  of  the  stream  may  become  its  true  channel  by  permitting 
it  to  be  foUowed  a  sufficient  length  of  time.  A  sale  of  property  with 
reference  to  the  changed  condition  would  establish  it  as  the  true  one; 
and  so  would  the  permission  of  improvements  with  respect  to  it  If, 
for  a  long  period  of  time,  the  old  channel  has  been  free  from  the  flow 
of  the  water,  its  owner  may  object  to  the  restoration  of  the  flow.''  If 
the  indications  are  that  the  change  is  not  to  1x3  permanent,  the  ownere 
upon  the  old  channel  cannot  complain  of  a  return  of  the  water  to  its 
former  channel.®  So,  where  a  new  channel  has  been  formed  for  a 
water  course,  and  land  purchased  and  improvements  made  on  the 
faith  that  the  new  channel  will  be  permanent,  and  it  continues  for  the 
prescriptive  period,  the  one  on  whose  land  the  change  was  made  will 
not  be  permitted  to  return  it  to  the  old  channel.®  And,  if  the  channel 
of  a  stream  is  changed  and  it  is  permitted  to  flow  in  the  new  channel 
until  the  upper  proprietor  has  expended  money  and  made  improve- 

^Withern  ▼.  Furohaw,  60  L.  T.  N.  S.  ment  of  the  canal  by  the  state,  to  keep 
819;  Mat!i€tv8on  t.  Holfmarif  77  Mich,  up  its  embankment  for  the  protection 
420,  6  L.  R.  A.  349,  43  N.  W.  870 ;  Wood-  of  such  low  lands  to  the  injury  of  the 
bury  y.  Hhort,  17  Vt.  388,  44  Am.  Dec.  lands  of  others  on  which  the  waters  of 
344 ;  Moniing^tar  V.  Young,  2  Ohio  Dec.  the  creek  are  thrown  through  a  breach 
Reprint,  294.  in  the  abandoned  work.     LongstVeet  v. 

Where  a  stream  has  been  diverted  Harkrader,  17  Ohio  St.  23. 
from  its  original  channel  and  made  to  And  it  has  been  held  that,  if  water  is 
flow  in  an  artificial  one  by  the  consent  diverted  fron^  a  brook  for  a  canal,  and 
of  all  concerned,  it  cannot  be  turned  afterguards  returned  to  it  upon  the 
again  intu  it-s  original  channel  even  by  abandonment  of  the  canal,  a  riparian 
a  supervisor  of  highways  without  the  proprietor  will  have  no  right  of  action 
eonsent  of  a  purchaser  of  the  land  on  for  injuries  done  to  his  land  by  the 
which  the  original  channel  was.  Meir  overflow  of  the  brook  at  a  time  of  high 
V.  Kroft  (Iowa)  80  N.  W.  521.  water,  which  results  from  the  fact  that 

'  So  held  where  the  water  was  diverted  the  bed  has  become  partially  filled  up 
for  the  purpose  of  a  mill  race,  but  the  during  the  time  of  the  diversion.  HfO' 
water  was  restored  to  the  ancient  chan-  sow  v.  Shretnsbury  d  H.  R.  Co.  L.  R.  6 
ncl  whenever  necessary  or  convenient  Q.  B.  578,  40  L.  J.  Q.  B.  N.  S.  239,  20 
for  the  purposes  of  the  mill;  and  the  mill  Week.  Rep.  14.  25  L.  T.  N.  S.  239. 
owners  are  not  responsible  for  damages  *SfnUh  v.  ¥u«grove,  32  Mo.  A  pp.  241. 
to  lower  premises  from  overflow  on  the  Aberdeen  v.  ifcnzies,  reported  in  Mor- 
turning  of  the  water  into  the  old  chan-  rison's  Dictionary  of  Decisions,  is  re- 
nel  for  purposes  of  repair,  if  they  used  f erred  to  in  Withers  v.  Purchas€t  60  L. 
reasonable  care  not  to  inflict  unnecessary  T.  N.  S.  819,  as  holding  that  a  riparian 
dnmnge.  Peter  v.  Castcell,  38  Ohio  St.  owner  who  would  have  been  entitled  to 
518.  erect  a  bulwark  in  a  stream  for  the  pur- 

So,  the  owner  of  land  on  the  line  of  a  pose  of  preventing  a  breach  in  the  bank, 
state  canal,  wlioso  low  lands  were  re-  was  not  entitled  to  erect  such  bulwark 
lieved  from  the  natural  burden  imposed  5*rnie  years  after  the  breach  had  been 
upon  them  by  the  waters  of  a  creek  by  made,  as  such  bulwark  would  interfere 
its  diversion  from  its  natural  channel  with  the  rights  acquired  by  others  m 
and  appropriation  as  a  feeder  for  the  respect  to  the  new  channel, 
cr.nal.  has  no  right,  after  the  abandon- 
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mcnts  upon  the  faith  of  its  oontiiiuing  in  its  changed  position,  the 
owner  will  not  be  permitted  to  restore  it  to  its  former  channel.  ^*^  But 
equity  will  not  interfere  after  the  defendant  has  gone  upon  the  plain- 
tiiFs  land  and  restored  the  water  to  its  ancient  channel,  on  the  ground 
that  the  plaintiff  had  acquired  a  right  by  prescription  to  have  the 
water  flow  in  the  new  channel.^  ^  It  would  seem  that  true  principle 
would  give  the  riparian  owner  the  right  to  maintain  the  stream  in  its 
natural  condition,  and  it  has  been  held  that  the  upper  owner  might 
keep  the  flow  of  water  free  across  the  land  of  the  lower  owner.**  But 
in  Rood  v.  Johnaoii^^  it  was  held  that  the  accumulation  of  a  sand  bar 
in  a  stream  is  one  of  those  natural  results  which  neither  party  has  a 
right  to  interfere  with  by  direct  removal.  That  decision  would,  how- 
ever, greatly  interfere  with  the  usefulness  of  the  stream,  and  it  cannot 
be  regarded  as  the  correct  doctrine.  In  Phelps  v.  Nowlev}*  it  was 
held  that  an  embankment  might  be  cut  and  the  water  restored  to  its 
ancient  course,  although  it  was  done  maliciously,  with  intent  to  injure 
the  upper  owner.  xVnd  a  prior  appropriator  has  a  right  to  remove  ob- 
structions Avhich  prevent  the  water  from  flowing  to  his  ditch."  If 
the  new  channel  is  treated  as  the  water  course  the  rights  of  riparian 
owners  will  be  the  same  as  though  the  channel  was  the  natural  one.*** 


^•Farrf  V.  Whit  lock,  27  Vt.  265. 

^'Coalter  v.  Hunter,  4  Hand.  (Va.)  5S 
16  Am.  Dec.  720. 

"Priacott  v.  White,  21  Pick.  341,  32 
Am.  Dec.  266;  PreHcott  v.  Williams,  5 
Met.  429,  39  Am.  Dec.  6S8. 

"  26  Vt.  72. 

"72  N.  Y.  39,  28  Am.  Rep.  93,  Criti- 
cised in  Delhi  v.  Youmana,  50  Barb.  320. 

^^Crisman  v.  Tleiderer,  5  Colo.  580: 
Ware  v.  Walker,  70  Gal.  591,  12  Pnc. 
475. 

"The  owners  of  land  along  an  artifi- 
cial channel  which  is  substituted  for  a 
natural  water  course  passing  through 
their  several  parcels  of  land  will  be  un- 
der obligation  to  make  the  necessary  re- 
pairs on  the  Hcction  of  the  structure 
within  their  respective  premises,  unle.<*s 
the  nature  and  uses  of  the  structure  are 
such  as  to  render  that  method  of  repairs 
impracticable  and  unreasonable.  Wins- 
low  V.  Fuhrman,  25  Ohio  St.  639. 

In  Daily  v.  Clark,  86  h.  T.  N.  R.  309, 
the  court  seemed  to  be  in  doubt  as  to 
whether  an  ancient  cut.  throu;:^li  wliich  a 
portion  of  the  water  of  a  river  left  the 
main  channel  at  one  place  and  returned 
to  it  at  about  a  mile  and  a  half  lower 
down,  was  an  artificial  or  a  natural 
stream.  The  cut  had  existed  for  several 
hundred  years,  durinjj  which  time  a  mill 


had  been  operated  on  the  site  of  the  mill 
owned  by  the  plaintifT,  who  claimed  that 
the  cut  was  an  artificial  one,  originally 
constructed  for  the  exclusive  use  of  the 
mill,  and  that  he  was  entitled  to  all  the 
water  that  flowed  through  it,  and  that 
other  proprietors  through  whose  land  it 
Howed  had  no  riparian  rights.  The  de- 
cision of  the  question  was  of  no  practi- 
cal importance  in  the  case,  as  the  conrt 
held  that,  even  though  the  stream  was 
an  artificial  one,  there  was  no  evidence 
that  it  was  constructed  for  the  exclusive 
benefit  of  the  plaintifTs  mill,  and  that 
his  rights  in  it  were  no  greater  than  the 
other  proprietors,  each  having  a  right  to 
the  U80  of  the  water  in  a  reasonable 
manner;  but  in  discussing  the  question, 
Williams,  L.  J.,  said  that  the  case  had 
been  argued  on  both  sides  upon  the  baBis 
that  the  stream  was  an  artificial  one, 
and  that,  while  he  proposed  to  deal  with 
it  as  such,  he  wished  to  safeguard  him- 
self by  saying  that  he  was  not  sure  that 
it  was  an  artificial  stream:  that  with 
respect  to  a  stream  of  this  sort,  which 
runs  out  of  a  river  and,  after  making  a 
detour,  comes  back  again  in  the  river,  it 
it  quite  plain,  qua  the  riparian  proprie- 
tors on  the  river  itself  lower  down  than 
the  point  where  the  stream  returns,  th.it 
they  and  the  riparian  proprietors  on  *,he 
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The  rights  which  grow  out  of  the  creation  of  artificial  channeU  for 
water  courses  arc  considered  in  a  subsequent  chapter.*^ 

492.  Bemedy  for  injuries  caused  by  change. —  Under  the  old  proced- 
ure an  assize  of  nuisance  lay  for  the  changing  of  a  water  course  to 
the  iniury  of  the  freehold  of  another.*  At  the  present  time,  if  the 
water  is  cast  onto  the  land  of  the  lower  owner  so  as  to  constitute  a 
trespass^  the  remedy  will  be  an  action  of  trespass ;  but  for  a  mere  al- 
teration of  the  course  of  the  stream  so  as  to  injure  the  adjoining  prop- 
erty owner,  the  remedy  is  an  action  on  the  caso.^  Equity  may  enjoin 
the  turning  of  a  stream  onto  another's  land  to  its  injury.*  But  a 
preliminary  injunction  to  restrain  the  operation  of  a  dam  so  as  to  flow 
land  situated  below  and  wash  refuse  thereon  will  not  be  granted  when 
full  compensation  can  be  made  by  money  damages,  and  the  injury 
done  is  inconsiderable,  and  the  whole  controversy  can  be  decided  by 
a  suit  at  law,  although  a  recovery  has  been  had  at  law  for  such  use  of 
water.*  iVnd  one  injured  by  the  change  may  maintain  an  action  for 
his  injury.*   Abutting  owners  whose  respective  lots  will  be  similarly 


backwater  do  stand  in  the  relation  to 
oach  other  of  upper  and  lower  proprie- 
tors, and  that  the  obligations  of  the  up- 
per riparian  proprietorw,  and  to  a  cer- 
tain extent  tneir  privileges,  would,  as 
between  themselves  and  the  people  lower 
down  on  the  river,  be  the  same  as  in  re- 
.^pect  to  a  natural  stream.  That  he  was 
not  called  upon  to  decide  that  point,  but 
was  only  suggesting  that  the  cut  might 
be  treated  as  a  natural  stream,  at  all 
events  for  some  purposes;  and  he  men- 
tioned that  as  one  of  the  purposes,  lie 
said  that  in  this  case  it  made  no  difTer- 
enee  how  you  treated  the  cut,  an  the 
basis  of  all  rights  in  an  artificial  stream 
must  be  an  nfjreement,  either  expressed 
or  prepimied.  by  the  owners  of  the  land 
through  which  it  runs :  and  that  the  cir- 
cumstances might  be  such,  as  the  court 
held  in  this  case  they  were,  as  to  lead 
to  a  proper  inference  that  the  artificial 
water  course  was  constructed  on  the 
terms  that  each  of  the  riparian  propri- 
etors should  have  the  same  rights  as  the 
riparian  proprietors  upon  a  natural 
stream,  and  no  more  than  those  rights. 

"See  pottt,  chapter  xxv. 

•  Fitzherbert,  N.  B.  184. 

'Stewart  v.  Hhaffer,  6  Pa.  Dist.  R.  226. 

*Rohert9  v.  Vest,  126  Ala.  365,  28  So. 
412. 

A  tenant  of  land  who  turns  a  stream 
oat  of  its  natural  course  onto  the  lands 
of  a  neighbor  to  his  injury  may  be  en- 
joined therefrom  and  is  responsible  for 


damai;es.  Maancell  v.  Shirts,  27  Ind. 
App.  029,  87  Am.  St.  Rep.  268,  61  N.  K. 
754. 

*M'a8on  v.  Sanborn,  45  K.  H.  169. 

*8anitarij  Dist.  v.  Ratf,  199  111.  63,  93 
Am.  St.  Rep.  102,  64  N.  K.  1048. 

One  who  purchased  land  injured  by 
reason  of  an  existing  ditch  whereby  an 
adjoining  owner  casts  upon  it  the  divert- 
ed waters  of  a  crook  may  recover  dam- 
ages although  the  adjoining  proprietor 
has  not  dono  an^'thing  to  the  ditch  since 
the  purchaser's  acquisition  of  the  land 
overflowed.  Chapman  v.  Copcland,  55 
Miss.  476. 

But  one  who  obstructs  a  water  course 
on  his  own  land  is  not  liable  therefor  to 
tho^e  having  no  interest  as  riparian 
owners  to  the  flow  of  water  thor^'in. 
SchJag  v.  Jones,  131  Pa.  62.  18  Atl. 
1072. 

A  mill  owner  who  has  a  lease  of  lands 
above  his  dam,  conferring  the  same 
rights  as  he  would  have  had  if  the  lands 
had  been  taken  in  condemnation  pro- 
ceedings, may  have  the  erection  of  two 
dams  across  the  stream  within  the  dead 
water  above  his  dam  and  tho  cutting  of 
a  ditch,  so  that  between  tho  dams  so 
built  the  water  will  flow  in  the  ditch  in 
stead  of  in  the  old  bed,  restrained  by  In- 
junction when  these  will  cause  a  dimi- 
nution in  his  reservoir  and  in  the  valuf 
of  his  franchise,  and  in  times  of  high 
water  will  endanger  his  dam.  Oulver  v 
Onrbe,  27  Neb.  312,  43  N.  W.  237. 
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damaged  by  the  threatened  change  of  a  water  course  may 
join  in  ap  action  to  enjoin  the  change,  but  cannot  main- 
tain a  joint  action  for  damages.^  A  cause  of  action  for 
damages  for  turning  a  stream  of  water  upon  plaintiff's  land  by  a  rail- 
road embankment  cannot  be  united  with  one  for  breach  of  Uie  statu- 
tory duty  to  construct  a  farm  crossing.^  Th(»  one  committing  the  in- 
jury is  the  one  primarily  liable  for  damages  caused  by  it**  The  suc- 
cessor of  the  wrongdoer  may,  however,  be  liable  in  case  he  continues 
the  nuisance  after  notice  to  abate  it.®  A  landowner,  if  he  is  not  con- 
nected in  any  way  with  the  act,  is  not  responsible  for  the  act  of  his 
tenant  in  turning  a  natural  stream  out  of  its  course  onto  a  neighbor's 
land  to  his  injury.^®  To  entitle  a  complainant  to  relief  ho  must  show 
that  defendant  has  committed  a  wrongful  act  to  his  injury.^  *  But  if 
the  upper  riparian  owner,  in  attempting  to  change  the  channel  of  the 
stream,  causes  it  to  flow  in  such  a  way  that  a  material  portion  of  it 
is  lost  before  it  is  returned  to  the  natural  channel,  he  will  be  liable  for 
the  injury.*^  The  fact  that  the  complainant  has  attempted  to  change 
the  flow  of  water  on  his  own  land  does  not  deprive  him  of  the  right  to 
have  it  come  to  his  land  in  its  ancient  courae.^*  A  recovery  in  an 
action  for  changing  the  channel  of  a  stream  in  such  a  way  as  to  flow 

*f:curkink  ▼.  PetiUuma^  112  Cal.  30G,  vate  lands,  the  municipal  corporation  is 

44  Pac.  570.  not  bound  to  compel  a  restoration  of  the 

^Thomas  v.  Utica  d  B,  R,  Co.  97  N.  Y.  stream  to  its  natural  channel,  and  its 

245.  failure  to  do  so  will  not  render  it  lia- 

*  Damages  caused  by  the  vendor  in  ob-  ble  for  the  creation  or  maintenance  of  a 

structing  a  water  course  in  which  com-  nuisance.     AUehrand    v.    Duqnesne^   11 

plainnnt   has    no   interest    as    riparian  Pa.  Super.  Ct.  218. 

owner  cannot  be  recovered  against  the  •  Where  a  lessee  continuing  a  nuisance 
vendee,  as  they  are  properly  chargeable  erected  by  his  lessor,  and  which  consist- 
to  the  one  committing  the  trespass,  ed  of  diverting  water  onto  plaintiff's 
Schlag  y.  Jones,  131  Pa.  62,  18  Atl.  land  by  means  of  an  embankment,  had 
1072.  knowledge  of  its  existence,  he  is  not  enU- 

Mere  use  of  the  water  of  a  stream  for  tied  to  notice  before  being  subjected  to 

watering    stock    and,    occasionally,  for  an  action  for  damages.    Dickson  v.  Chi- 

irrigation,    by   a    subsequent   owner    of  cago^  R.  I,  rf  P.  R.  Co,  71  Mo.  575. 

land    through    which    the    stream    was  ^^Matmocll  v.  Shirts,  27  Ind.  A  pp.  529, 

caused  to  run  by  the  diversion  thereof  87  Am.  St.  Rep.  268,  61  N.  E.  754. 

from  its  natural  channel  because  of  the  "Woodra/f  v.  Lockerhy,  8  Wis.  369; 

erection  therein  of  an  obstruction  by  the  Schnitzius  v.  Bailey^  48  N.  J.  Eq.  409, 

former   owner   of   such    land,   does  not  22  Atl.  732. 

amount  to  a  continuance  of  the  nuisance  A  riparian  owner  can  divert  the  chan* 

for  which  he  will  be  held  liable  to  the  nel   of  a   river   through   his  own   land, 

purchaser    of    land    from    which    the  provided  by  so  doing  he  causes  no  injury 

stream  was  diverted,  without  some  act  to  the  rights  of  others;  but  if  injury  is 

(lone  by  liim  to  keep  up  the  obstruction  caused,  lie  is  liable  therefor  in  damages, 

occasioning    the    diversion,    after    such  and  the  civuse  of  action  arises,  not  from 

purchaser    acquires     title.     Hughes     v.  the  time   the   act  was   committed,  but 

Munp,  3  Harr.  &  M'll.  441.  from  the  time  of  the  damage.     ValU^ 

When  the  owner  of  a  private  stream  R.  Co.  v.  Frana,  43  Ohio  St  623,  4  N. 

which  flows  from  his  land  onto  a  high-  E.  88. 

way,  and  thence  onto  another's  land,  di-  ^^Petiihonc  v.  Smith,  37  Mich.  579. 

verts  the  stream  so  that  it  does  not  flo\»  ^*ffale  v.  Oldroyd,  15  L.  J.  Exdi.  N. 

iB  its  natural  channel  on  the  lower  pri-  S.  4,  14  Mees.  &  W.  789. 
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plain tifTf:  lands  will  not  bar  a  subsequent  action  to  recover  damages 
for  similar  injuries  arising  since  the  commencement  of  the  first  suit^* 
While  a  riparian  proprietor  is  liable  if  he  diverts  the  flow  of  a  stream 
onto  another's  land  to  his  injury,  he  is  not  liable  if  the  dam  is  placed 
in  a  new  channel  to  turn  the  water  into  its  accustomed  bed,  without 
damage  to  another's  land,  or  for  injuries  not  the  direct  result  of  the 
dam.** 

483.  Contracts. —  There  is  nothing  to  prevent  the  owners  of  land 
traversed  by  a  water  course  from  agreeing  to  change  its  course.  Con- 
tracts with  that  object  in  view,  however,  affect  an  interest  in  lands 
so  as  to  be  within  the  provisions  of  the  statute  of  frauds,  and  there- 
fore the  agreements  must  be  in  writing  to  be  enforceable,  unless  such 
a  change  of  position  has  occurred  in  reliance  upon  the  agreement  as  to 
give  equity  jurisdiction  to  enforce  it*  One  whose  water  rights  have 
been  injured  by  diverting  a  water  course  by  a  canal  constructed  across 
his  land  without  his  consent  may  make  a  valid  contract  for  the  con- 
tinuance of  the  canal  and  a  supply  of  water  therefrom.*  Contracts 
conferring  power  to  make  some  alteration  in  the  channel  of  a  stream 
will  be  strictly  construed  so  as  not  to  permit  any  further  change  than 
was  intended.^  And  the  grant  of  a  right  to  the  free  and  unobstructed 
use  of  the  waters  of  a  spring  branch  for  the  purpose  of  washing  iron 
and  other  ore  and  of  operating  such  machinery  as  the  grantee  had 
erected  or  might  erect,  and  the  release  of  any  damages  arising  ^^from 
any  use  of  said  spring  branch,"  will  not  be  construed  to  give  grantees 
the  right  to  pump  water  from  other  lesser  streams  into  its  washers, 
and  thence  into  the  spring  branch,  whereby  the  premises  of  grantor 
are  greatly  damaged.^  A  deed  which  grants  nothing  more  than  a 
water  privilege  does  not  justify  an  upper  riparian  proprietor  in  dis- 
charging water  after  its  use  for  factory  purposes,  in  un  unlawful 
manner  on  the  land  of  a  lower  proprietor.*    So,  a  grant  by  a  riparian 

**BeektDith  ▼.  Oristcold,  29  Barb.  291.  implied  from  a  contract  between  owners 

*H)ldenburg  v.   Oregon  Sugar  Co,  39  of  mills  on  a  race  which  is  fed  from  a 

Or.  564,  65  Pac  869.  branch  of  a  river  and  the  owner  of  the 

*Rariian  Wafer  Potoer  Oo,  y.  Veghte,  branch  and  an  island  between  ii  and  the 

21  N.  J.  Eq.  463.  main  stream,  looking  to  the  cloning  of 

*Case  Y.  Hoffman,  100  Wis.  314,  44  L.  the  branch  and  the  extension  of  the  race 

R.  A.  728,  72  N.  W.  390,  74  N.  W.  220,  across  the  island,  to  draw  water  from 

75  N.  W.  945.  the  river;  but,  in  case  a  waste  weir  is 

*  A  privilefre  of  damming  back  water  placed  there,  the  owner  of  the  bed  of  the 

of  a  floatable  stream  for  its  utilization  branch  may  close  it.    Packer  y.  RooheS' 

as  a  motive  power  does  not  confer  power  ter  rf  flf.  R.  Co.  17  N.  Y.  283. 

to  divert  it  mto  a  new  channel  or  to  ex-  *Nefo  River  Alineral   Co,  y.  Painter, 

cavate  nnd  deepen  it.     State  y.  Duplin  100  Va.  507,  42  S.  E.  300. 

Canal  Co.  91  N.  C.  637.  *Woodicorth  v.  Cenesee  Paper  Co.  18 

A  right  to  cast  water  over  the  side  of  App.  Div.  610,  46  N.  Y.  Supp.  99. 

a  race  into  the  old  channel  will  not  be  * 
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proprietor  of  land  bordering  on  the  stream  below  lliat  retained  by  hiiUi 
and  of  tlie  '^water  accustomed  to  flow  in  the  rftream,"  will  not  entitle 
the  grantee  to  go  upon  the  grantor's  land  to  return  to  the  stream 
watiTS  suddenly  diverttnl  by  an  extraordinary  freshet.^ 

484.  Limitation  of  actions;  damages. —  An  action  for  the  damages 
resulting  from  the  changing  of  the  channel  of  a  stream  is  within  the 
opt^j-ation  of  the  statute  of  limit  iitions.  And  the  time  begins  to  run, 
not  from  the  time  of  the  change,  but  from  the  time  of  injury  done.^ 
But  where  the  injury  to  riparian  land  from  the  change  of  the  channel 
of  a  stream  is  actual  and  apparent  at  the  time  the  obstruction  is  fin- 
ished, and  discoverable,  then,  to  be  inevitably  continuous,  the  statute 
of  limitations  begins  to  run  at  that  time,  although  the  injury  grad- 
ually increases  and  does  not  become  complete  until  some  time  after- 
wards.^ And  where,  by  the  diversion  of  a  stream  from,  and  its  return 
to,  its  natural  channel,  continuing  injury  is  done  to  the  land  of  a  lower 
proprietor,  the  statute  of  limitations  will  not  bar  an  action  for  the 
injury  happening  within  the  limitation  period,  although  the  original 
act  was  done  prior  to  such  period,  unless  the  right  to  maintain  the 
nuisance  has  been  acquired  by  advei*s<i  possession.^  The  time  within 
which  the  action  must  be  brought  will  be  governed  by  the  character 
of  the  injury  done  and  for  which  the  compentnation  is  sought.*  The 
overflowing  of  land  by  the  change  of  cliannel  of  a  stream  is  a  tort  whicii 
gives  a  right  to  nominal  damages,  although  no  actual  damages  are 
proved.*    If  the  change  is  permanent  and  a  portion  of  the  lower  land 

•Wholey  v.  Caldwell,  108  Cal.  95,  30  -Pofrers  v.  8t.  Louis,  T.  M.  &  8.  R.  Co. 

L.  R.  A.  820,  49  Am.  St.  Rep.  64,  41  Pac.  158  Mo.  87,  57  S.  W.  1090. 

31.  The  overllow  of  land  by  the  diversioD 

^Mangold  v.  8t.  Louis,  I.  M.  d  8.  R.  of  a  natural  stream  into  a  drain   con- 

Vo,  24  Mo.  App.  62;  EUs  v.  Chesapeake  stnictcd  by  a  railway  company  is  a  per- 

d  O.  R.  Co.  49  W.  Va.  65,  87  Am.  St.  nianent  injury  for  which  action  must  be 

Rep.  787,  38  8.  E.  479;  Howard  County  commenced    within    six    montlis    of   the 

V.  Chicago  d  A.  R.  Co.  130  Mo.  652,  32  time  the  damage  is  first  sustained.    Pat- 

8.  W.  661.  terson  v.  Great  Western  R.  Co.  8  U.  C. 

The  statute  of  limitations  commences  C.  P.  89. 

to   run   a<,'ainst   an   action   for   flooding  W alley  R.  Co.  v.  Franz,  43  Ohio  St. 

lands  by  the  construction  of  a  pernia-  623,  4  N.  E.  88. 

nent  embankment  and  new  channel  for  *  Damages  to  a  crop  on  account  of  Uie 

a  water  course  of  insufficient  capacity,  overflow  of  land  caused  by  the  diversion 

from  the  time  tlie  first  flood  occurred  of   a  natural   stream   through   a   drain 

causing  mntorial  injury.     Powers  v.  8t.  constructed  by  a  railway  company  is  an 

l40uis,  L   M.  d  8.  R.  Co.  71  Mo.  App.  injury  for  which  action  should  be  com 

640.      (Biggs,    J.,    dissented    upon     the  menced  within  six  months  from  the  tim^* 

ground  that  the   statute  did  not  com-  of   its   occurrence.     Patterson    v.    Great 

monce  to  run  at  the   time  of  the  first  Western  H.  Co.  8  U.  C.  C.  P.  89. 

flood,  as  it  was  not  apparent  at  that  "Eagle  d  P.  Mfg.   Co.  v.   Gibson,  6& 

Knno  that  the  injuries  sued   for  would  Ala.    .309;     Chap,nan    v,    CoprUind,   56 

actually  occur,  the  injuries  at  that  time  Miss.  470. 
being   limited    to    injury   to   crops   and 
fi'iiecH,    while    the   succeeding   floo<l8   in- 
jured nnd  washed  away  the  soil.) 
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destroyed,  the  measure  of  damages  is  the  diff(n*ence  in  the  vahic  of  tlie 
jtroperty  before  and  after  tlie  change.**  But,  in  case  the  change  is  not 
jK^rnianent,  only  damages  actually  incurred  at  the  time  of  the  trial 
**an  be  recovered.^  In  an  action  to  i-ecover  danuigc^s  for  the  injury 
i-aused  by  casting  the  water  of  a  stream  upon  land,  when  the  reasona- 
ble eobt  of  repairing  the  injury  or  the  cost  of  restoring  the  land  to  its 
former  condition  is  less  than  the  diminution  of  the  nuirket  v>duo  of 
the  land  by  reason  of  the  injury,  tlie  cost  of  restoration  is  the  proper 
measure  of  damages.^ 

V,    DiVKRSION   OF   WATER    FUO^r  STRKAM. 

495.  Bis;ht  to  divert  for  use  on  land  of  npper  proprietor. —  In  order  to 
enable  the  riparian  proprietor  to  nnike  the  utmost  use  of  the  water  of 
a  stream,  it  is  ne<»^ssary  for  him  to  remove  some  of  it  from  its  channel, 
and  he  has  a  right  to  do  this  provided  he  restores  what  he  does  not 
consume  to  the  channel  before  the  stream  leaves  his  property.  As  has 
lieen  seen  in  a  preceding  section,*  reasonable  quantities  of  the  water 
may  be  consumed  for  certain  purposes,  although  the  opiwrtunity  for 
use  on  the  part  of  the  lower  proprietor  is  thereby  somewhat  restricted.* 
But  the  water  cannot  be  diverted  for  maiuifacturing  pui'poses,  and 
not  n»stored  to  the  stream,  if  the  result  is  to  injure  a  lower  proprie- 
tor.* The  manner  in  which  the  water  is  returned  to  the  stream  is  im- 
material to  the  lower  owner  provided  it  is  returned  before  it  reaches 
his  land.^     The  upper  owner  may  conduct  the  water  through  any  part 

*Oulf,  O.  d  8.  F.  R.  Co.  V.  Clark,  2  prietor  of  a  stream  to  take  water  there- 

ln<L  Terr.  319,  61  S.  VV.  962.  from  through  a  conduit  to  his  house  and 

^Markt  ▼.  Davis,  40  Mo.  App.  272.  bam.  and  allow  the  water  to  run  from 

Damages  are  not  permanent  and   re-  the  receptacle  a   little    to    prevent    its 

(lovery   cannot   be   had   for    prospective  freezing  in  winter  and  to  keep  it  clear 

ilamagea  in  an  action  where  injury  is  in  summer,  although  the  water  is  not 

caused  by  the  erection  of  piers   for  a  returned  to  the  stream,  but  is  allowed 

boom  in  a  river  by  constructing  cribs  to  run  upon  the    land   and    be   wasted. 

of  logs  and  filling  the  cribs  with  loose  Wadsxrorfh  ▼.   TilloUon,  16  Conn.  300, 

stone,    which     construction    causes    the  30  Am.  Dec.  301. 

current  to  flow  against  and  waah  plain-       But  if  an  upper  riparian    proprietor 

tiff's  banks.    Rogers  v.  Coal  River  Boom  takes    water    from    an    ancient    wjiter 

<£  Driving  Co,  30  W.  Va.  272,  19  S.  E.  course  for  any  other  purpos4»  than  that 

401.  of  watering  his  own  meadow,  or  if  he 

^Hartshorn   v.    Chaddoek,    136    N.  Y.  does  not  turn  what  wan  not  expende<l  in 

116,  17  L.  R.  A.  426,  31  N.  E.  997,  Af-  that  way  into  the  ancient  channel  after 

firming  40  N.  Y.  S.  R.  963,   16  N.  Y.  using  it  for  that  purpose,  he  is  liable 

8upp.  714.  for  such  misuse  to  a  lower  proprietor 

*Kee  ante,  |  466.  injured    thereby.     Bent    v.    Wheeler,    3 

'Brotcn  y.  Kistler,  190  Pa.  499,  42  Atl.  Dane  Abr.  16. 
886 ;  ElUot  T.  Fitchhurg  B,  Co.  10  Cuah.       *Weiss  v.  Oregon  Iron  d  Bteel  Co.  1 3 

191,  67  Am.  Dee.  86.  Or.  406.  11  Pac.  265. 

It   in   not   unreasonable  for  the   pro-       *Gould  t.  Baton,  117  Cal.  539,  38  L. 
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of  his  land  he  desires,  and  he  may  use  it  to  the  same  extent  and  for  the 
same  purposes  as  though  it  flowed  there  by  a  natural  channel.^  But 
the  appropriation  of  the  water  of  a  non-navigable  river  by  a  riparian 
owner  in  such  quantities  as  unreasonably  to  diminish  the  supply  of 
other  riparian  owners  is  a  private  nuisance  for  which  an  injunction 
will  lie.*^  In  some  of  the  early  cases  in  which  the  court  was  inclined 
to  think  that  the  right  to  the  How  of  the  water  depended  upon  its  hav- 
ing been  appropriated  by  the  lower  owner,  it  was  held  that,  if  he  had 
so  appropriated  it,  the  water  could  not  be  diverted  from  the  stream  tf> 
his  injury^  And  therefore  it  was  held  that  pits  for  watering  cattle 
could  not  be  enlarged  to  the  injury  of  a  lower  proprietor.®  But,  as 
will  appear  in  a  subsequent  section,®  the  right  of  the  lower  owner  does 
not  depend  on  the  use  which  he  has  made  of  the  water ;  and  the  upper 
proprietor  is  not  deprived  of  the  right  to  exercise  his  right  to  use  the 
water  in  a  reasonable  manner  by  the  fact  that  the  lower  proprietor  ha^ 
begim  to  make  S()me  use  of  it 

496.  The  water  cannot  be  diverted  from  its  conrse. —  The  upper  pro- 
prietor has  no  right  to  divert  water  from  a  stream  in  such  a  way  as  ti» 
destroy  or  materially  diminish  the  water  course,  or  so  that  it  is  wasted 
and  rendered  unavailable  for  the  uses  of  the  lower  proprietor.*     The 

R.  A.  181,  49  Pac.  577;  Bathgate  ▼.  /r-  Cord,  L,  643;  Perkins  v.  Dow,  1  Root. 

vijie,  126  Cal.  135,  77  Am,  St.  Rep.  158,  535;  Weiss  r,  Oregon  Iron  d  Steel  Co. 

68    Pac    442;    Webster   v.    Fleming,    2  13  Or.  496,  11  Pac  255;    Armendauf  ▼. 

Humph.  518;      Canfield  v.  Andrew,  54  Stillman,  67    Tex.    458,    3    S.  W.    678; 

Vt.  1,  41  Am.  Pwep.  828;  Norton  v.  Vol-  Colrick  v.  Swinburne,  106  N.  Y.  603,  12 

entine,  14  Vt.  239,  39  Am.  Dec  220.  N.  E.  427 :  Sackrider  v.  Beers,  10  Johns. 

•Wheatley  v.  Ohrisman,  24  Pa.  298,  64  241 ;  Pijle  v.  Richards,  17  Neb.  180,  22 

Am.  Dec  057.  N.  W.  370;  Kimberly  d  0.  Co.  v.  Hew- 

•Saunders  v.  Bluefield  Waterworks  d  itt,  79  Wis.  334,  48  N.  W.  373;  Parker 

Improv,  Co.  58  Fed.  133,   Reversed    for  v.  Griswold,  17  Conn.  2S8,  42  Am.  Dec. 

want  of  jurisdiction,  11  C.  C.  A.  232,  26  739;  Evans  v.  Merriweather,  4  111.  492, 

U.  8.  App.  70,  63  Fed.  333.  38  Am.  Dec  100;  Plumleigh  v.  Dawson. 

^Frankum  v.  Falmouth,  6  Car.  A  P.  6  111.  544,  41  Am.  Dec.  199. 

529,  2  Ad.  &  Kl.  452,  4  L.  J.  K.  B.  N.  S.  An  unlawful  structure  in  a  natural 

26,  90:  Bealey  v.  Shaw,  6  East.  208,  2  stream  diverting  the  water  from  the  usual 

Smith,  321,  8  Revised  Rep.  466.  channel  to  the  injury  of  another  ripa- 

*Broicn  v.  Best,  1  Wils.  174.  rian  proprietor  on  the  stream  is  a  nui- 

*See  post  ^  534.  sance  which  the  law  will  not  r^ard  as 

^Rice  V.  Norfolk  &  7.  R.  Co.  130  N.  C.  permanent  so  as  to  entitle  a  recovery 

375,  41  8.  E.  1031 ;    Mason   v.    Hill,    5  for    prospective    damages.      Bailey    v. 

Bam.  k  Ad.  1,  2  Nev.  &  M.  747,  2  L.  J.  Heinfz,  71  111.  App.  189. 

K.  B.  N.  S.  118;  Pope   v.    Kinman,   54  A  right  of  action   accrues  to  a  ser- 

Cal.  3 :  Shook  v.  Coloh^n,  12  Or.  239,  6  vient  proprietor  injured  by  the  diversion 

Pac  503;  Hilliker  v.  Coleman,  73  Mich,  of  a  stream  into  a  new  channel,  though 

170,  41  N.  W.  219;  Rummell  v.  Lamb,  re-entering  the  old  before  reaching  his 

100  Mich.  424,  69  N.  W.    167;    Pyls   v.  lands,  if  the  new  channel  is  obstructed 

Richards,  17  Neb.  180,  22  N.  W.  370;  at  any  time  so  as    to    send    the    water 

Heltman's  Appeal,  4  Walk.    (Pa.)    35;  wholly    in   another   course     Norton   v. 

Delaney  v.  Boston,  2  Harr.   (Del.)  489;  Volentine,  14  Vt.  239,  39  Am.  Dec  220. 

Hood  v.   Williamson,  23  Dec.  Ct.  Seas.  A  seignior,    by    his   grant    from    the 

2nd  Series  496 ;  Uaymes  v.  Qault,  1  Mc-  Crown,  acquires  a  right  of  property  in 
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•diversion  of  the  water  from  the  stream  is  a  nuisance.^  Under  this 
rule  the  upper  proprietor  is  forbidden  to  take  the  water  from  the 
stream  for  use  on  his  own  land,  and  not  to  return  it  to  its  channel  un- 
til after  it  has  passed  the  land  of  the  lower  proprietor.'  There  is  a 
substantial  diversion  cognizable  at  law,  where  it  is  persistent  and  sub- 
stantially reduces  the  natural  level  of  the  water.^  A  land  owner  can- 
not permit  a  lower  owner  to  take  water  from  the  stream  on  his  land, 
and  not  return  it  until  it  has  passed  the  land  of  an  intermediate 
•owner.'  And  where  the  stream  leaves  an  owner's  land,  to  re-enter  it 
farther  down,  he  cannot  connect  the  points  of  departure  and  re-entry 
so  as  to  deprive  the  intermediate  owner  o£  the  flow.'  The  upper 
■owner  cannot  divert  the  water  indirectly  by  sinking  wells  or  digging 
drains.''  A  riparian  proprietor  cannot  enlarge  a  natural  channel,  tak- 
ing water  out  of  the  main  channel  of  the  stream,  if  by  so  doing  he  de- 
prives a  lower  proprietor  of  the  use  of  the  water.'  Nor  can  the  water 
be  diverted  for  the  purpose  of  making  repairs  to  the  upper  mill.' 
Breach  of  an  agreement  to  deepen  a  stream  is  no  defense  to  an  action 
for  diverting  it  by  means  of  ditches  dug  above  the  plaintiff's  land.*' 
When  one  diverts  a  natural  stream,  though  causing  it  to  re-enter  its 
<5hannel  before  leaving  his  lands,  but  obstructs  the  new  runway  so  that 
the  water  is  made  to  take  at  times  a  wholly  different  course,  a  right  of 
miction  accrues  to  a  lower  proprietor  only  as  he  is  actually  injured 
thereby;  and  imtil  such  action  accrues,  no  prescription  b^ns  to 
run.**     The  fact  that  the  title  to  the  bed  of  the  stream  is  in  the  state 

the  soil  over  which  a  river  not  navigable  So,   a  riparian   proprietor  owning  a 

flows;  but  in  the  running  water  he  has  mill   below  plaintifrs  land  and  also  a 

•only  a  right  of  servitude,  which  does  water  right  above  his  land  commits  an 

not  authorize  him  to  divert  the  stream  improper  diversion  in  taking  the  water 

or  to  use  the  water  to  the  prejudice  of  from  the  stream  at  such  point    above 

other  proprietors  above  or  below  him.  plaintiff's  land  and  carrying  it  by  an 

8t.  Loui8  V.  8t.  Louia,  Stuart  (L.  G.)  artificial  ditch  to  his  mill,  and  there 

576.  turning  it  into  the  stream  below    the 

An  action  lies  for  diverting  a  water  plaintiff's  land.    Parker  v.  Oriswold,  17 

course    originally    flowing    to    a    weU.  Conn.  288,  42  Am.  Dec.  739. 

Prickman  v.  Tripp,  Skinner,  389.  Thorpe  v.  CoT\cin,  20  N.  J.  L.  311. 

The  mere  fact  that  the  stream  reaches  ^Rhiveiy  v.  Hume,  10  Or.  76 ;  Covert 

the  lower  proprietor  through  a  tunnel  v.  Valentine,  50  N.  Y.  S.  R.  516,  21  N. 

will  not  prevent  his  maintaining  an  ac-  Y.  Siipp.  219. 

tion  for  its  diversion.     Holker  v.  Par-  *Blnnchrrd  v.  Baker ,  8    Me.  266,    23 

itt,  U  R.  8  Exch.  107,  42  L.  J.  Ezch.  N.  Am.  Dec.  504. 

8.  85,  21  Week.  Rep.  414.  »In  Van  Hoesen  ▼.  Coventry,  10  Barb. 

'Shields  v.  Amdt,  4  N.  J.  Eq.  234.  618,  the  court  seems  to  make  a  distinc- 

*Union  ^fill  rf  Min.   Co.  v.   Ferris,  2  tion    between    d' version    and    retention, 

Sawy.  170,  Fed.  Cas.  No.  14.371.  holding  that  in  case  of  a  retention   it 

*Sanborn  v.  People's  Ice  Co.  82  Minn,  must  be  unreasonable,  in  order  to  hold 

43,  51   L.  R.  A.  829,  83    Am.  St.  Rep.  the  defendant  liable. 

401,  84  N.  W.  641.  ^''Pattison  v.  Richards,  22  Barb.   146. 

*Bhamleffer  v.  Council  Grove  Peerless  ^^Norton  v.  Valentine,  14  Vt.  239,  39 

Mill  Co.  18  Kan.  24.  Am.  Dec.  220. 

'  Vol.  II.— WATiaiB,  104. 
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does  not  destroy  the  riparian  right  of  access,  although  it  may  have 
some  effect  on  the  use  he  may  make  of  the  water ;  and  therefore  it  has 
been  held  that  if  the  title  to  tlie  bed  of  the  river  is  in  the  public,  the 
lower  proprietor,  who  has  obtained  no  right  from  the  public  to  build 
a  dam,  cannot  maintain  an  action  for  the  diversion  of  the  stream  from 
his  dam;  but  he  may  maintain  an  action  for  the  diversion  of  the 
stream  so  as  to  cut  off  his  right  of  access  to  the  water.'* 

Whether  or  not  the  Hood  water  can  be  diverted  from  the  course  of 
the  stream  depends  on  tlie  purpose  for  which  the  diversion  is  made. 
If  it  is  for  a  useful  purpose  and  no  injury  is  done  to  the  lower  owner 
he  cannot  object  to  the  diversion;^*  but  the  water  cannot  be  merely 
drained  away  from  its  course  to  the  injury  of  the  lower  proprietor.^  ^ 

497.  Diversion  for  use  on  nonriparian  land. —  As  was  seen  during 
the  discussion  of  the  question  of  the  right  to  use  the  water  from  the 
stream,  there  is  no  right  to  use  it  on  nonriparian  land.^  This  rule 
makes  the  diversion  of  the  water  for  use  there  illegal.*  So,  a  riparian 
proprietor  cannot  confer  upon  another  person  the  right  to  divert  water 
from  a  stream  to  use  on  nonriparian  lands  to  the  injury  of  a  lower 
proprietor,  since  the  riparian  owner  himself  has  a  right  to  divert  wa- 
ters to  riparian  lands  only.^  There  are  some  exceptions  to  the  rule 
as  thus  broadly  stated.  Such  a  rule  would  impose  a  needless  hard- 
ship on  the  upper  owner,  and  confer  no  corresponding  benefit  on  the 
lower  owner.  Therefore,  to  give  the  lower  owner  a  ground  of  ocwn- 
plaint,  tlie  quantity  taken  to  the  nonriparian  land  must  be  sufficient 
to  inflict  a  perceptible  injury  on  him.*  And  if  the  riparian  owner 
wishes  to  enjoy  his  right  by  selling  or  leasing  the  water,  he  may  be 
permitted  to  do  so,  although  the  right  is  to  be  enjoyed  on  nonriparian 

^Fulmer   v.  WilliamB,  122  Pa.  191,    1        •Qould  v.  Eaton,  117  Cal.  539,  38  L. 

L.  R.  A.  003,  0  Am.  St.  Rep.  88,  15  Atl.  R.  A.   18],  49  Pac.  577;   Shandeffer  v. 

726;  Williama  v.  Fulmer,  151  Pa.  405,  Council  Grove  Peerless  Mill  Co.  18  Kan. 

31  Am.  St,  Rep.  707,  25  Atl.  103.  24. 

»  See  ante,  p.  615.  'aHlis  v.  Chase,  67  N.  H.  161,  81  Atl. 

"  See  j)08t,  §  500.  18. 

*  Sec  ante,  S  465.  The  lower  proprietor  cannot  maintain 

^llauden  v.  Long,  8  Or.  244 ;  Qould  v.  an  action  against  the  upper  proprietor 

Katon,  117  Cal.  530.  38  L.  R.  A.  181,  49  and  his  grantee  on  the  ground  thai  a 

l^ftc.  577 :  Qould  v.  Stafford,  77  Cal.  66,  grant  has  been  made  without  right  to 

18  Pac.  879:  Heilbron  v.  Foiclcr  Stcitch  use  the  water  on  nonriparian  lands,  if 

i^annl  Co.  75  Cal.  426,  7  Am.  St.  Rep.  it  is  used  and  returned  to  the  stream 

183,    17    Pac.   535;    Williams   v.    Wads-  in  such  a  manner  as  not  to  affect  the 

v^orth.  51  Conn.  277.  water   either    in    quantity     or    quality. 

A  riparian  proprietor  has  no  right  to  Kensit  v.  Great  f]astem  R.  Co.  L.  R,  23 

divert  the  water  of  a  sti-eam  into  a  res-  Ch.  Div.  569,  52  L.  J.  Q.  B.  N.  S.  608,  48 

ervoir    for    the    purpose  of    supplying  L.  T.  N.  S.  784,  31  Week.  Rep.  603.  47 

manufacturers   and   others   with   water,  J.  P.  534,  Affirmed  in  L.  R.  27  Ch.  Div. 

where  the  diversion  amounts  to  a  sub-  122,  54  L.  J.  Ch.  N.  S.  19,  61  L.  T.  N.  S. 

stantial  diminution  of  the  water.     Bel-  802,  32  Week.  Rep.  885. 
fa^  Rope  Works  ▼.  Boyd,  Ir.  L.  R.  21 
Ka.  660. 
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land.^  But  in  making  sueli  use  of  his  right,  he  can  make  use  of  no 
more  than  his  share  of  the  water  of  the  stream.  Thus,  in  an  action 
by  a  lower  proprietor  against  an  upper  proprietor  for  constructing 
waterwheels  and  machinery,  and  pumping  up  water  from  the  water 
course  to  a  iTservoir  and  oonvoving  it  thence  by  pipes  to  his  dwelling 
house  situated  upon  another  estate  at  a  distance  from  the  stream,  and 
to  which  point  the  water  coidd  not  have  flowed  without  the  pump,  the 
water  diverted  being  but  alnnit  one  thirty-seventh  part  of  the  flow  of 
the  stream,  it  being  about  9,000  gallons  a  day  and  the  entire  flow  of 
the  htream  333,000  gallons, — ^the  court  instructed  the  jury  that  it  was 
for  them  to  say  whether  or  not  the  use  of  the  water  by  the  defendant 
was  reasonable.^  A  rule  for  a  new  trial  was  discharged  ^  and  the 
court  seenieil  to  assume  that  the  defendant's  act  in  pumping  the  water 
into  a  re»er\*oir,  to  be  used  on  his  premises  distant  from  the  stream,, 
was  proi^er.  At  least,  the  question  does  not  seem  to  have  been  dis- 
cussed by  tlie  court,  which  scorns  to  have  limited  the  case  to  the  ques- 
tion which  it  said  was  the  only  important  one,  namely,  whether  the 
defendant  had  taken  an  unreasonable  quantity  under  all  the  circum- 
jitancea,  and  which  it  said  was  properly  left  to  the  jury.  A  riparian 
owner  upon  a  brook  cannot  dispose  of  all  its  water  if,  at  the  place 
where  it  empties  into  a  river,  there  is  a  public  landing  which  requires 
the  flow  of  the  water  from  the  brook.®  An  asylum,  by  purchasing  a 
plot  of  ground  on  a  stream  just  large  enough  for  a  pumping  station^ 
does  not  become  a  riparian  owner  or  acquire  the  right  to  withdraw 
water  for  domestic  uses  of  the  institution  to  the  injury  of  a  mill  owner 
below,  and  is  liable  for  past  and  present  damages  by  such  act^ 

488.  Eight. to  divert  water  which  has  been  added  to  the  stream. — 
A  lower  owner  cannot  complain  of  the  action  of  the  upper  owner,  who 
has  turned  an  extra  quantity  of  water  into  the  stream,  in  taking  it  out 
again  before  it  reaches  such  lower  proprietor,  if  there  is  no  diminu- 
ti<m    of  the  quantity  which    should    properly  reach  him.^     But   ono 

•  A  riparian  ownor  may  grant  a  part  whether  such  use  of  the  water  by  him 

of  his  estate  not  abutting  on  the  stream,  for  his   own   purposeR  and   for  sale  to 

and,  as  appurtenant  thereto,  a  right  to  others  is,  under  all  the  circumstances,  a 

draw  water  from  the  stream  through  his  reasonable  use.     Gillie  v.  Chase,  67  N. 

remaining  land:   and  for  any  diversion  H.  161,  31  Atl.  18. 

of  the  natural  flow  of  the  stream  dis-        *Norhury  v.  Kitchin,  3  Fost.  ft  F.  292. 
turbing    such    right    the    grantee     may        '7  L.  T.  N.  S.  685,  9  Jur.  N.  S.  132. 
maintain  an  action.     8t.  Anthony  FalU       ^Moulfon  v.    Newhnryport  Water  Co, 

Water    Power    Co.  v.   Minneapolis,    41  137  Mass.  163. 
Minn.  270,  43  N.  W.  66.  •Bank    of    llopkinsville    v.     Western 

A  riparian  proprietor  in  the  exercise  Kentucky  Asylum   for  the   Insane,   108 

of  wnti»r  rights  appurtenant  to  his  land  Ky.  357,  56  S.  W.  525. 
may  sell  water  to  nonriparian  proprie-       ^Society  for  Establishing  Useful  Man- 

tors,  depending  upon  a  decision  of  a  jury  ufactures  v.  Morris  Canal  d  Bkg.  Co.  L 
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maintaining  a  canal  across  the  land  of  another  who  has  the  right  to 
water  from  it  does  not,  by  turning  into  it  above  such  owner's  land 
water  from  another  canal,  acquire  the  right  to  all  the  water  from  the 
main  channel  in  violation  of  such  land  owner's  rights.^  And  a  mere 
apparent  increase  of  the  water  in  a  field,  evidenced  by  the  formation 
or  enlargement  of  marshes  or  swamps  tlierein,  subsequent  to  a  decree 
partitioning  that  field  to  one  person,  but  the  waters  rising  from 
springs  thereon  to  other  persons,  gives  the  former  no  right  to  appro- 
priate the  excess,  where  it  does  not  appear  in  what  mode  the  water 
rises  in  such  marshes,  nor  that  they  are  not  fed  from  the  same  sources 
as  the  streams  partitioned  to  the  other  parties.^  And  the  fact  that 
other  water  from  a  new  source  is  brought  to  supply  the  place  of  that 
diverted  will  not  prevent  an  injured  party  from  recovering  for  the 
diverted  water,  to  which  he  was  entitled.*  The  water  must  be  taken 
by  the  one  who  developed  it  before  it  has  passed  beyond  his  control, 
for,  if  he  permits  it  to  reach  the  land  of  the  lower  o^Tier,  the  latter  ac- 
quires rights  in  it  which  the  upper  owner  cannot  destroy.*  Water  ar- 
tificially developed  upon  the  land  of  an  upper  owner,  turned  into  the 
stream  and  taken  out  by  him  through  a  pipe  or  flume  across  the  land 
of  a  lower  owner  with  the  latter's  acquiescence,  together  with  the 
natural  water  of  the  stream,  is,  so  long  as  it  is  so  conducted,  subject 
to  use  by  the  lower  owner  equally  with  the  natural  water  of  the  stream 
flowing  in  such  pipe,  under  a  contract  by  which,  in  consideration  of 
the  grant  of  a  right  of  way  across  the  lower  premises  for  the  construc- 
tion of  ditches,  flumes,  and  aqueducts,  the  owner  thereof  is  given  thc« 
right  to  use,  during  two  days  in  the  week,  the  water  flowing  "in  any 
water  ditch,  flume,  or  aqueduct  used,  dug,  or  erected"  upon  his  prem- 

N.  J.  Eq.  157,  21  Am.  Dec.  41 ;  Dyer  v.  he  shows  that  he  takes  no  more  than 

Cranston  Print  Works  Co,  22  R,  I.  600,  he  put  in.     Wilcox  v.  Hausoh,  64  Cal. 

48  Atl.  701;  Brymho  Water  Co,  v.  Lts-  461,  3  Pac.  108. 

ter*s  Lime  Co.  8  Reports,  329.  *Qlassell  v.  Verdugo,  108  Cal.  603,  41 

If,  by  excavations  at  the  head  waters  Pac  403. 

of  the  stream  and  the  opening  of  ditches  M  herdeen  y.  Bradford,  04  Md.  670,  61 

to  drain  adjacent  land  into  it,  the  flow  Atl.  614. 

of  water  remains  the  same  as  before  a  *Druley  y.  Adam,  102  111.  177,  Affirm- 

portion   of   it   was   taken    out   of    the  in^i:  Adams  ▼.   Slater,  8   111.  A  pp.  72; 

stream   to   supply   railroad    engines,    a  Schulz  v.  Rtceeny,  19  Nev.  359,  3  Am. 

lower  riparian  owner  will  have  no  right  St.  R«p.  888,  11  Pac.  253. 

of  action  for  such  diversion.    Elliot  ▼.  A     riparian    proprietor    will   be   re- 

Fitohbvrg  R,  Co,  10  Cush.  191,  57  Am.  strained   by   injunction   from   diverting 

l>ec.  85.  the  surplus  water  power  of  a  river  cre- 

*Case  V.  Hoffman,  100  Wis.  314,  44  L.  ated  by   an   improvement  thereof,   and 

R.  A.  728.  72  N.  W.  390,  74  N.  W.  220,  returning  the  same  below  the  land  of  a 

76  N.  W.  945.  purchaser  thereof  from  the  improvement 

The  one  who  turned  the  water  in  will  comnany.     Kimherly  rf  C  Co,  v.  Bevoitt, 

not  be  permitted  to  take  any  out  unless  79  Wis.' 334,  48  N.  W.  373, 
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ises  by  the  grantee  of  the  easement*  In  order  to  justify  the  reclama- 
tion of  the  water  it  must  have  been  turned  into  the  stream  with  that 
intention  and  not  for  the  purpose  of  finding  an  outlet  for  it^ 

499.  Complainant  must  be  injured. —  As  in  other  cases  of  the  at- 
tempted use  by  one  of  a  common  right,  in  order  to  give  a  lower  owner 
a  right  to  complain  of  the  diversion  by  an  upper  owner  of  the  water 
from  a  stream,  the  former  must  show  that  his  rights  are  interfered 
with  in  such  a  way  as  to  cause  injury  to  him.*  There  was  a  tendency 
among  the  earlier  cases  to  carry  this  doctrine  to  the  extent  of  holding 
that  there  could  be  no  right  of  action  if  the  lower  owner  was  making 
no  use  of  the  water,  so  that  he  was  not  presently  injured  by  its  with- 
drawal by  the  upper  owner.^  But  after  the  upper  o>vner  has  made  a 
particular  use  of  the  water  for  a  long  period  of  time,  it  is  very  diffi- 


^Mavherry  v.  Alhamhra  Additittn  Wa^ 
Ivr  Co.  125  Cal.  444,  64  Pac.  630,  58  Pac 
68. 

'  If  a  canal  company  discharges  8ur> 
plus  water  from  one  of  its  levels  into  a 
river  for  the  purpose  of  getting  rid  of  it, 
it  beoomes  a  part  of  the  river,  and  sub- 
ject to  the  uses  of  the  riparian  owner, 
and  the  corporation  cannot  afterwards 
take  it  out  of  the  river  to  the  injury  of 
such  owner.  Adams  v.  Slater,  S  111. 
App.  73. 

^ Clark  v.  Penn8ylva9Ha  R.  Co.  145  Pa. 
438,  27  Am.  St.  Rep.  710,  22  At!.  989; 
VniwcinklQ  v.  Curiia,  3  N.  J.  Eq.  422; 
(UllU  V.  Chase,  67  N.  H.  161,  31  Atl. 
18;  Burden  v.  Mobile,  21  Ala.  309;  Pol- 
irr  V.  Burden,  38  Ala.  651. 

A  riparian  proprietor  whose  land  is 
not  shown  to  be  susceptible  of  culti- 
vation or  of  being  rendered  productive, 
and  which  will  not  be  injured  by  the  di- 
version of  water  from  the  stream,  is  not 
entitled  to  an  injunction  to  protect  his 
riparian  riffhts, — especially  where  the 
injunction,  if  issued,  would  not  have  the 
eflfect  of  causing  the  water  to  flow  over 
or  along  such  land,  as  it  had  been  accus- 
tomed to  flow.  Vernon  Irrig.  Co.  v.  Lo% 
Angeles,  106  Cal.  237,  39  Pac.  762., 

The  maintenance  by  a  water  company 
of  a  ditch  and  flume  constructed  at  a 
lower  level  than  upper  lands,  for  the  di- 
version of  water  from  a  stream,  will  not 
be  enjoined  at  the  suit  of  the  owners 
of  such  upper  lands,  throurrh  which  the 
stream  flows  under  ground,  where  such 
diversion  does  not  diminish  the  volume 
of  the  stream  above  the  ditch  or  afTect 
it  in  any  way  in  its  course  through  the 
upper  lands,  or  cause  any  injury  or 
damage  to  the  owners  thereof  regardless 


as  to  whether  or  not  such  diversion  be 
unlawful  or  improper.  Yarwood  v. 
West  Los  Angeles  Water  Co,  132  Cal. 
204.  64  Pac.  275. 

If  the  lower  proprietor  can  make  use 
of  the  water  only  by  means  of  dams 
which  will  flood  the  land  of  the  proprie- 
tor above  him,  he  cannot  recover  other 
than  nominal  damages  for  a  diversion 
of  the  water  from  the  stream,  flffcof- 
tcell  V.  Dodge,  8  Wash.  337,  36  Pac.  254. 

The  construction  of  a  dam  by  the  own- 
er of  an  outer  mill  seat,  for  the  diver- 
sion of  the  water  of  a  river  into  a  canai^ 
cannot  be  complained  of  by  the  owner  of 
an  inner  mill  seat  if,  after  its  construc- 
tion, water  will  be  left  at  the  commence- 
ment of  his  head  race  in  »ufficient 
abundance  for  all  the  purposes  of  his 
mill  seat.  B\nney*s  Case,  2  Bland.  Ch. 
90. 

■In  Williams  v.  Morland,  2  Barn.  & 
C.  910,  4  Dowl.  &  R.  583,  2  L.  J.  K.  B. 
101,  26  Revised  Rep.  579,  the  court  Haid 
that  the  lower  proprietor  cannot  recover 
damages  for  the  diversion  of  water  un- 
less he  has  appropriated  it  to  his  use  so 
that  his  use  is  injured  by  the  act  of  the 
upper  proprietor.  But  it  was  decided 
that  there  could  be  no  recovery  for 
merely  changing  the  flow  of  the  stream 
so  that  it  was  not  as  clear,  smooth,  and 
moderate  as  before. 

In  Palmer  v.  Kehlethujaite,  1  Show. 
64,  Ilolt  said:  Suppose  a  water  course 
nms  to  my  ground  and  I  have  no  use 
for  it  and  one  upon  another  ground  di- 
verts it  before  it  comes  to  mine,  will  an 
action  lie?  And  he  intimates  thnt  it 
will  not,  although  he  states  there  will  be 
further  argument  on  the  subject. 
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cult  to  show  that  he  has  no  right  to  continue  siich  use,  aad  therefore 
the  lower  owner  has  a  right  to  take  steps  to  prevent  the  destruction 
of  rights  which  belong  to  him,  and  which  he  may  at  some  time  wish 
to  make  use  of,  although  he  is  not  using  them  at  the  time  he  brings  his 
suit  As  stated  in  Parker  v.  Qriswold^  some  injury  must  be  caused 
to  the  lower  owner  to  give  him  a  right  of  action.  But  it  is  suflSci^it 
that,  in  case  the  action  is  not  brought,  a  prescriptive  right  will  be  ac- 
quired by  the  other  party.  And,  therefore,  in  order  to  maintain  the 
action,  the  lower  owner  need  not  show  that  the  diversion  interf^es 
with  his  present  use  of  the  stream.^  So  that  the  obstruction  of  the 
right  of  the  lower  owner  is  a  sufiBcient  injury  to  entitle  him  to  main- 
tain the  action."  The  law  will  presume  injury  from  such  condition.^ 
But  the  relief  granted  to  complainant  will  be  merely  a  vindication 
i)f  his  right^  and  he  cannot  recover  special  damages  unless  he  shows 
that  he  has  received  special  injury.''  If  the  lower  owner  has  no 
means  of  utilizing  the  water,  he  suffers  no  special  injury  which  will 
entitle  him  to  special  damages.^  But  the  mode  in  which  the  lower 
owner  has  been  making  use  of  the  stream  will  be  immaterial  in  case 


•17  Conn.  288,  42  Am.  Dec.  739;  Mott 
V.  E%pmg,  90  Cal.  231,  27  Pac.  194. 

In  Olynne  v.  Nichols,  2  Show.  507,  an 
action  on  the  case  was  brought  for  di- 
verting a  water  course,  which  wa.s  de- 
fended on  the  ground  that  the  use  to 
which  it  was  applied  was  not  stated. 
But  Qlynne  v,  Kicholas,  Comb.  43.  states 
that  judgment  was  given  for  the  plain- 
tiff. 

*Wcis8  y.  Oregofi  I  rati,  d  Steel  Co.  13 
Or.  496,  1 1  Pac*  255 ;  Newfuill  v.  Ireaon, 
8  Cush.  595,  54  Am.  Dec.  790 ;  Parker  v. 
(iristcold,  17  Conn.  288,  42  Am.  Dec, 
7:?9;  Jlaymes  v.  (Jault,  1  McCord,  L. 
iS43;  Harrop  v.  Hirttt,  L.  R.  4  Exch.  43, 
38  L.  J.  Exch.  N.  S.  1,  19  L.  T.  N.  S. 
426,  17  Week.  Rep.  164;  filamlen  v.  New 
RochcUe  Water  Co.  91  Hun,  272,  36  N. 
Y.  Supp.  92;  Clince  v.  Warsaw  Water- 
icorks  Co.  79  Hun,  151,  29  N.  Y.  Supp. 
729;  (Hlzinqer  v.  flauqerties  Water  Co. 
66  Hun,  173,  21  N.  Y.  Supp.  121. 

^Sampson  v.  Hoddinott,  1  C.  B.  N.  S. 
690,  3  Jur.  N.  S.  243,  20  L.  J.  C.  P.  N. 
S.  148,  5  Week.  Rep.  230 ;  Bannatyne  v. 
Cranston,  Mor.  Diet.  12,769  "Property," 
cited  in  L.  R.  2  App.  Cas.  855. 

•Hart  V.  Evans.  8  Pa.  22. 

^Clark  V.  Pemiftyhania  R.  Co.  146  Pa, 
438,  27  Am.  St.  Rep.  710,  22  Atl.  989; 
Phtvilcigh  V.  Dawson,  6  111.  544,  41  Am. 
Dec.  109. 

Wlien  one  is  entitled  to  take  a  certain 
amount    of   water   from   a   stream,   the 


damming  and  diversion  of  the  stream 
above  the  point  at  which  he  takes  hiii 
^vater  is  an  invasion  of  his  rights,  but 
will  not  entitle  him  to  eompd  the  re- 
moval of  the  dam,  if,  in  spite  of  it,  by 
sluiceway  therein  or  otherwise,  the 
quantity  of  water  to  which  he  is  entitled 
comes  into  his  pond.  8t.  Anthony  PaUs 
Water  Power  Co.  v.  MitmeapoiiMt  41 
Minn.  270,  43  N.  W.  56. 

Recovery  for  damages  to  a  mill  awn 
er  by  loss  of  profits  resulting  from  the 
diversion  of  ^'ater  from  a  stream  can  be 
had  only  where  the  water  diyerted 
would  have  been  sufficient,  if  added  to 
the  other  sources  of  supply,  to  operate 
the  mill.  Washington  County  Water 
Co.  V.  Carver,  91  Md.  398,  46  Atl.  97». 

Evidence  of  the  statements  of  custom- 
ers of  a  mill  that  they  liad  withdrawn 
their  custom  because  the  mill  had 
stopped  grinding  is  admissible  in  an  ac- 
tion for  damages  for  the  diversion  of 
water  from  the  stream  on  which  sach 
mill  is  located  by  the  construction  of  a 
dam  across  a  tributary  thereof,  on  the 
question  whether  custom  had  heea  lost 
because  the  mill  had  stopped  grinding 
on  account  of  a  lack  of  a  suflScient  sap- 
plv  of  water.  White  v.  East  Lake  Land 
Co.  96  Ga.  415,  61  Am.  St.  Rep.  141,  23 
S.  E.  393. 

^ClarJc  v.  Pennsylvania  R,  Co.  145  Pa. 
438,  27  Am.  St.  Rep,  710,  22  Atl.  989. 
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he  wishes  to  make  a  new  use  of  it,  with  which  the  use  by  the  upper 
proprietor  will  conflict.®  And  injury  is  shown  by  an  averment  that 
the  hydraulic  power  of  the  water  is  destroyed  or  impaired  to  such  a 
degree  as  to  render  it  utterly  insufficient  and  worthless  for  the  use  of 
the  oomplainant.^^  Anything  which  shows  that  defendant  proven  tod 
the  water  from  reaching  plaintiff's  property  is  sufficient  to  support  an 
all^ation  of  diversion.**  Where  tlie  doctrine  of  prior  approprin- 
tion  obtains,  the  right  of  the  lower  owner  to  relief  depends  upon  his 
ownership  or  right  of  property  in  the  water.  *^  Equity  may  refuse  to 
interfere  with  tlie  upper  owner's  use  of  the  stream  if  the  lower  owner 
is  not  injured  by  such  use.*' 

500.  Means  and  purpose  of  diversion. —  The  reasonableness  or  law- 
fulness of  any  diversion  of  water  is  in  no  wise  affected  by  the  mere 
uKxle  of  diversion.*  The  water  cannot  be  diverted  from  the  stream 
by  percolation.*  But  one  who  constructs  works  which  draw  the  water 
by  percolation  from  tlie  stream,  under  contract  with  another,  is  liable 
only  from  the  time  that  the  works  Ix^gin  to  take  the  water  from  the 
stream.'     A  stream  cannot  be  diverted  by  mining  operations,  but  the 


*Buddifiplon  v.  Bradlnj,  10  Conn.  213, 
26  Am.  Dec.  386. 

^HJominff  v.  Troy  iron  &  Nail  Factory, 
.•W  Barb.  311. 

*'8h4Htrtt  V.  Wood,  7  J.  B.  Moore,  345, 
I  L.  J.  C.  P.  3. 

Where  a  company  const riictinf^  a  navi- 
gable cut  from  a  lake  to  the  nea  failed 
to  eoniitruct  proper  locks  so  ns  to  prc- 
Tent  the  Meters  of  a  certain  river  from 
(loving  into  the  lake  and  from  thence  to 
the  sea,  such  conduct  constitutes  a  di- 
reraion  or  abstract  of  the  waters  of 
sudi  river  in  violation  of  a  statute  pro- 
hibitin^sr  such  net.  Prcslon  v.  Norfolk 
R.  Co,  2  ITurlftt.  &  N.  TS,"*. 

"Ca*fc  V.  Thornton,  3  Colo.  App.  475, 
34  Pac.  2G8. 

"Although  nn  upper  riparian  owner 
ha«  no  right  to  divert  water  and  not 
return  it  before  it  reaches  the  land  of 
the  lower  owner,  in  case  it  is  necessary 
to  do  to  to  run  his  mill,  and  it  can  be 
used  by  the  lower  owner  for  his  mill 
witb  equal  advantage  when  taken  from 
the  tail-race  as  when  taken  from  the 
channel  of  the  river  itself,  a  court  of 
equity  may  refuse  to  enjoin  the  diver- 
sion of  the  water,  and  leave  the  parties 
to  their  remedy  at  law.  .1/oAott  v.  Cot- 
tony 2  McCniry,  82,  4  Fed.  702. 

The  diversion  of  a  portion  of  the  wa- 
♦er  of  a  stream  will  not  lie  restrained  at 
the  suit  of  a  lower  riparian  owner, 
where  the  water  diverted  is  all  returned 


to  the  stream  without  pollution  or  in- 
jury at  a  point  above  his  land,  upon  the 
ground  that  such  diversion,  if  continued 
for  twenty  years,  would  ripen  into  a 
right,  as  no  right  can  be  acquired  so 
long  as  no  injurv  is  inflicted.  Kmsit 
V.  Great  Eastern  R.  Co.  L.  U.  23  Ch. 
Div.  5««.  52  Lr.  J.  Ch.  N.  S.  f508,  48  L.  T. 
N.  S.  784,  31  Week.  Rep.  603. 

Hlharnock  v.  Hiqucrra,  111  Cal.  473, 
.^  I..  R.  A.  100.  44  Pac.  171. 

-iirttnd  Junction  Canal  Co,  ▼.  Shuqar, 
h.  R.  (i  (  h.  183,  24  L.  T.  402,  19  Week. 
Rep.  509 ;  Proprietors  of  Mills  r.  Brain- 
tree  Water  Supply  Co,  149  Mass.  478.  4 
L.  R.  A.  272,  21  N.  E.  761 ;  Dickinson  v. 
Grand  Junction  Canal  Co,  7  Kxch.  2H2, 
21  L.  J.  Kxch.  N.  S.  241,  16  Jur.  200: 
NeiP  Whatcom  v.  Fairhaven  Land  Co.  24 
Wash.  493,  54  L.  R.  A.  100,  64  Pac.  73.'>; 
Van  Wyeklcn  v,  Brooklyn,  118  N,  V. 
428,  24  *N.  E.  179;  Covert  v.  Brookhfn,  6 
App.  Div.  73,  39  N.  Y.  Supp.  744. 

An  action  may  be  maintained  if.  in 
digging  a  conduit  for  a  water  supjily, 
the  trench  is  so  oonstrueted  that  it 
draws  the  water  from  a  stream  to  the 
injurv  of  complainant's  supplv.  Corrrt 
V.  Cranford.  141  N.  Y.  521,  .38  Am.  St. 
Rep.  826.  36  N.  E.  597,  Reversing,  as  to 
the  allowance  of  permanent  damages. 
Corf^rf  V.  Valentine,  50  N.  Y.  S.  R.  .llfi, 
21  N.  Y.  Supp.  219. 

•Covert  v.  Cranford,  141  N.  Y.  .•>2J.  38 
Am.  St.  Rep.  826,  36  N.  E.  597. 
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owner  of  a  rigbt  to  the  use  of  the  water  of  a  stream  cannot  restrain  the 
owner  of  land  through  whidi  it  flows  from  conducting  mining  opera- 
tions  under  it,  where  such  operations  have  not  caused  any  diminution 
(if  the  water,  although  they  have  lowered  the  level  of  the  stream  and 
the  adjoining  land  about  4  feet^  All  that  the  lower  owner  is  entitled 
to  in  such  a  case  is  an  undertaking  that  no  furtiier  injury  shall  be 
done.  The  upper  owner  cannot  divert  the  stream  to  avoid  the  effect 
of  a  dam  and  pond  constructed  by  the  lower  owner.'  And  he  cannot 
divert  the  stream  for  the  purpose  of  effecting  a  drainage  of  his  prop- 
erty." So,  the  owner  of  land  flowed  by  the  back  water  from  a  lake^ 
caused  by  the  partial  filling  of  the  creek  constituting  its  natural  outlet, 
has  no  right  so  to  drain  his  laud  of  such  back  water  as  to  divert  the 
waters  of  the  lake  from  their  natural  outlet  to  the  detriment  of  an 
o^vner  of  lands  through  which  it  runs,  but  should  remove  the  obstruc- 
tion or  cause  of  such  back  water.*^  Even  when  the  stream  is  at  an 
unusual  height  an  upper  owner  cannot,  merely  for  the  purpose  of  re- 
lieving his  land  of  the  burden  of  the  water,  divert  the  water  from  its 
natural  channel  if  thereby  lower  proprietors  are  injured,  therefore 
one  may  not  by  a  drainage  ditch  draw  off  or  divert  the  waters  of  a  lake 
when  its  waters  are  high  as  against  one  who  has  a  mill  using  the  water 
power  of  a  stream  in  the  main  supplied  by  the  waters  of  the  lake 
which  naturally  flow  into  it*  The  upper  owner  is  not  bound  to 
prevent  the  diversion  of  the  stream  by  natural  causes.^  But  the  fact 
that  it  has  been  practically  diverted  by  such  cause  gives  no  right  to 
ti*eat  the  stream  as  destroyed  and  construct  a  dam  to  complete  the 
diversion.*^ 

501.  Stream  must  exist  to  make  diversion  illegal. —  In  order  to  ren- 
der the  upper  o^ner  liable  for  diverting  water  which  was  accustomed 
to  find  its  way  to  the  land  of  the  lower  owner,  there  must  in  fact  be  a 

*Kltccll  T.  Crourther,  31  Beav.  163,  31  Am.    Dec.    474,   the   court,    refiisin|r   to 

L.  J.  Ch.  N.  S.  703,  8  Jur.  N.  S.  1004,  10  commit  itself  without  a  full  investiga- 

Week.  Il«p.  615,  6  L.  T.  N.  S.  596.  tion,   suggests   that  the  draining  of   a 

*Moffett  V.  Bretrer,  1  G.  Greene,  348.  swamp  u-pon  one's  own  land  for  the  im- 

•  An  injunction  will  be  granted  to  re-  provement  thereof,  whereby  filtration  in- 

5>train  the  diversion  of  the  water  of  a  to  a  running  stream  is  destroyed  and  the 

stream  fed  by  a  spring  on  marsh  lands,  volume  of  water  thus  diminished  to  the 

used   for  irrigation   and   domestic  pur-  injury  of  a  mill  owner  on  the  stream, 

poses   by   the   owner   of     land   through  may,  perhaps,  present  a  case  to  which 

which   it  flows   from  such  marsh   in  a  the  maxim  De  minimis  non  curat  lex  is 

well-defined  channel,  where  such  diver-  strictly  applicable. 

sion  is  made  merely  for  the  purpose  of  ^ifohr  v.  Otmlt,  10  Wis.  513,  78  Am. 

draining  the  marsh,  which  could  be  ac-  Dec.  687. 

compliahed  vrithout  inconvenience  or  ex-  ^Bennett  ▼.  MurtaugK  20  Minn.  151, 

tra  expense  by  the  adoption  of  a  mode  Gil.  135. 

or  means  of  drainage  not  injurious  to  *thinoan  v.  Bancroft,  110  Mass.  267. 

such  land  owner.     Bartlett  v.  O'Connor  ^Paige  v.  Rocky  Ford  Canal  d  I.  Co. 

(Oal.)  30  Pac.  513.  83  Cal.  93,  21  Pac.  1102,  23  Pac.  875. 

In  Thayer  v.  Brooks,  17  Ohio,  489,  49 
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water  course,  and  not  merely  surface  or  |)ercolating  water.^  But  if 
there  is  in  fact  a  water  course  fed  by  springs,  the  water  cannot  be  di- 
verted, although  the  usual  marks  attending  a  water  course  may  be 
somewhat  imperfect*  In  liawstron  v.  Taylor?  the  court  held  that 
the  owner  of  land  across  which  flows  water  which  rises  to  the  surface 
above  his  property,  and  which  flows  most  of  the  time  except  after  long 
drouths,  but  which  follows  no  r^ularly  formed  ditch  or  channel,  the 
place  where  it  flows  being  constantly  trodden  on  by  cattle,  although  at 
times  it  flows  through  artificial  troughs,  may,  for  the  purpose  of 
draining  his  land  and  procuring  a  supply  of  water  to  property  belong- 
ing to  him,  divert  the  same  although  it  has  flowed  as  described  for 
more  than  twenty  years.  Plaintiff  admitted  in  that  case  that  the  wa- 
ter was  mere  surface  water  and  the  decision  must  be  limited  strictly 
to  such  admission.  Baron  Parke's  suggestion  that  the  same  rule  would 
apply  if  the  source  was  in  a  spring  is  not  only  out  of  harmony 
with  sound  principle,  but  also  with  later  decisions  in  the  same  juris- 
diction. In  Ennor  v.  Barwell*^  the  court  held  that  tJie  owner  of  land 
has  no  right  to  divert  the  water  of  a  pond  located  thereon,  the  supply 
of  which  is  copious  and  continuous,  consisting  of  water  rising  from 
the  ground,  although  its  flow,  by  reason  of  the  spongy  nature  of  the 
ground,  has  a  poorly  defined  course.  The  court,  in  referring  to  the 
lack  of  a  defined  channel  connecting  the  water  of  the  pond  with  the 
adjoining  lands,  says :     But  when  the  matt^^r  is  accurately  looked  at, 

*  The  owner  of  land  on  a  brook,  rising  always  filled  with   water — water  which 

in  a  morass,  fed  by  water  oozing  from  percolated   through   the   soil,    probably 

surrounding  hills,  which  flows  intermit-  rain  water.    They  were  located  near  the 

tently  and  only  when   the  snows  melt  higher  parts  of  the  land  and  furnished 

and  the  rains  are  abnormally  copious,  a  perennial  supply  of  water.     In  speak- 

cannot  complain   if   the   owner   of  the  ing  of  them  the  court  says:     If  the  wa- 

marsh   drains    it   into   a   reservoir   for  ter  from  Stock*s  hill  had  been  common 

storage  and  distribution  to  purchasers,  surface  water,  and  without  any  constant 

Boynton  v.  Oilman^  53  Vt.  17.  supply  or  defined  course  I  should  have 

*Ch€notMth    v.    Hicks^    5    Ind.     224;  been  bound  to  hold  that  the  case  of  the 

Ijeavcmcorth  v.  Prospect  Rock  Water  Co,  plaintiff  as  to  the  water  from  Stock's 

8  Kulp,  310;  Ennor  v.  Bartrcll,  2  Giff.  hill   failed.    But  in   my  opinion,  from 

410,  6  Jur.  N.  S.  1233.  the  evidence  it  is  clear  that  the  water 

The  character  of  a  stream  as  a  water  at  Stock's  hill  is  not  common  surface 

course   having  been   determined  by  the  water.     I  think  it  is  established  that  it 

fact  that  from  a  spring  a  stream  of  wa-  is  not  an  incons^tant  supply  of  water, 

ter  from  time  immemorial  has  flowed  in  but,  more  or  leas,  that  there  is  alwaya 

a  perceptible  current,  carrying  a  large  water  there.     I  think,  also,  that  from 

body  of  water,  and  from  a  short  dis-  the  nature  and  situation  of  those  sur- 

tance  below  the  spring  the  stream  flows  face  springs,  the  channel  cannot  be  ex- 

in  a  well-defined  channel, — the  sources  peeled  to  be  very  deeply  furrowed  or  ao- 

of  the  spring  are  immaterial  in  an  ae-  curately  defined.     I  am  clearly  of  opin- 

tion  by  a  lower  owner  to  restrain  the  ion  this  cannot  be  considered  as  water 

diversion  of  the  water  thereof  by  the  flowing  along  the  surface  of  the  ground, 

owner  of  the  land  on  which  the  spring  Therefore,  I  have  come  to  the  conclusion 

is  located.     Chauvet  v.  Hill,  93  Cal.  407,  that,  the  water  being  supplied  from  sur- 

22  Pac.  106C.  face  springs  flowing  naturally  into  the 

'25  L.  J.  Exch.  33,  11  Exch.  369.  plaintiff's  land,  the  defendant,  by  inter- 

i    •6  Jur.  N.  S.  1233,  2  Giff.  410,  423.  cepting   it,    has    intercepted   the    legal 

In  that  case  the  openinsrs  were  what  right  of  the  plaintiff, 
might  be  nailed  surface  springs  and  were  Digitized  byCjOOQlC 
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the  water  rising  to  the  surface  of  the  ground  in  these  ponds  being  close 
to  the  plaintiff's  adjoining  land,  the  ground  of  which  is  lower  than 
the  surface  of  the  ponds,  their  very  nearness  to  it  does  not  admit  of 
there  being  distance  sufficient  to  have  furrowed  or  made  a  clear  and 
defined  channel,  for  the  ground  which  forms  the  circumference  of 
these  ponds  or  springs  is  wet  and  swampy.  But  by  the  law  as  estab- 
lished by  Wright  v.  IlowarcP  it  is  perfectly  clear  that  the  owner  of 
land  on  which  there  are  springs  of  water  which  would  flow  to  the 
lower  lands  of  his  neighbor  unless  intercepted  has  no  right  so  to  use 
the  water  while  on  his  land  as  to  diminish  the  quantity  which  would 
flow  to  his  neighbor  below.  Where  the  water  of  a  spring  flows  from  a 
regular  channel  into  a  brook,  a  person  is  not  relieved  from  liability 
for  diverting  it  by  the  fact  that  he  took  the  water  from  the  spring 
head  before  it  flowed  into  the  natural  channel.®  There  is  no  liability 
for  diverting  the  water  from  an  artificial  channel  unless  it  is  pre- 
vented by  contract  or  prescriptive  rights,  or  by  a  course  of  dealing 
with  the  channel  which  makes  it,  in  effect,  a  water  course.^  The 
mere  fact  that  the  water  is  higher  than  usual  in  the  stream  at  times 
of  freshets  gives  no  right  to  divert  it  if  it  is  still  within  the  banks  of 
the  stream.*  The  fact  that  the  bed  of  the  stream  belongs  to  the  pub- 
lic does  not  prevent  the  lower  owner  from  maintaining  an  action  in 
case  the  water  is  diverted  to  his  injury.  As  stated  in  Fulmer  v.  Vfil- 
lianisj^  it  is  not  the  character  of  the  stream  as  to  navigability  or  owner- 
ship, but  the  character  and  consequences  of  the  act  of  the  owner  of  the 

*  I  Sim.  k  Stu.  203,  1  L.  J.  Ch.  94,  24  divort  it  from  the  channel  after  it  had 

Hevised  Rep.  160.  left  the  spring,  is  the  fact  that  the  arti- 

*Dudden  v.  Glutton   Union^  26  L.  J.  fioial   well  had  been  constructed  round 

Exch.  N.  S.  140,  1  Hurlst.  &  N.  627.  the  spring  at  a  remote  period,  and  it 

^  On  a  petition  to  quiet  title  to  a  wa-  was  on  this  ground  that  an  unsuccessful 

ter  course  and  to  prevent  the  diversion  attempt  was  made  to  distinguish  it  from 

of  adits  which  emptied  into  the  water  the  Dudden  Case. 

course,  it  was  questioned  whetlier  adits,        A  person  is  not  liable  for  contempt 

either  by  custom  or  the  stannary  laws,  on  account  of  the  act  of  an  unknown 

were  such  fixed  courses  of  water  that  party,  who  tears  out  dams  erected  by 

they    could    not   be   diverted;    and    the  him  in  an  artificial  canal  in  compliance 

court  directed  an  issue  at  law  to  deter-  with   an   order   of   the    court  enjoining 

mine    it.     Falmouth   v.    Innys,   Mosoly,  hirii  from  the  unlawful  diversion  of  wa- 

87.  tor.     Sforic    v.   ./cfjrr.sou    Twp.    (Mich.) 

The  construction  of  an  artificial  well  9  IVt.  L.  NT.  ;>26.  92  X.  W.  769. 
round  a  spring,  through- which  the  wa-        *f^parhs  Mfp.  Co.  v.  .Veir/m*,  57  N.  J. 

ter  flows  before  passing  into  the  channel  Eq.  .'5«»7,  41  AM.  :W5. 
into  which   it   has  been   acrustonio<l   to        M22  Pa.  101,  1   L.  K.  A.  00.1.  9  Am. 

flow,  does  not  render  the  spring  an  arti-  St.  Uep.  88.  Ii5  Atl.  726. 
ficial  body  of  water  so  as  to  prevent  ri-        A  riparian  owner  of  land  from  which 

parian  proprietors  on  tlio  sUtjuu   from  a  navigable  stream  i«*  wrongfully  divert- 

complainiiig  of  the  diversicHi  of  the  wa-  e<l  can  recover  damages  for  loss  of  the 

ter   at  l]>o   spring   or   well,     ifosti/n    v.  advantages  of  the  location,  although  not 

Athvrton  [1899J  2  Ch.  300,  81  L.  T.  X.  for  the  deprivation  of  the  use  of  water 

8.    1556.     The    only    distinction    hot  ween  power,   to   which   he   had   no  right  and 

this  case  and  that  of  Dudden  v.  Chttton  of  which  he   could   be  deprived   at   any 

Union,    1    Hurlst.   &  N.    627,   26   L.   J.  time   by   the   state   or   those   exercising 

Exch.  N.  S.  146,  where  it  was  held  that  its  authority  on  the  stream.     WUJianm 

it  was  as  unlawful  to  divert  the  water  v.  Fulmer.  ir>l  Pa.  405,  31^  Am.  St-.  R»^p. 

of  a  «prinir  at  tlie  spring  as  it  was  I'o  767.  2.'5  Atl.  103.  ^jOOQIC 
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shore,  that  determines  his  liability  to  another  riparian  owner  therefor. 
Riparian  owners  are  bound  to  observe  the  obligations  that  grow  out  of 
their  ownership  and  their  proximity.  The  fact  that  before  reaching 
the  land  of  the  lower  owner  the  water  disappears  from  the  surfaoe 
does  not  give  the  upper  owner  a  right  to  divert  it  if  there  is  in  fact  a 
stream^  so  that  the  water  can  be  traced  from  the  point  of  disappear- 
ance to  the  land  of  the  lower  owner.* *^ 

S02.  Liability  for  injury  caused  by  diverted  water. —  Water  out  of 
its  natural  channel  is  liable  to  do  vast  hanii,  and  one  who  undertakes 
to  remove  it  from  such  channel  assumes  a  grave  responsibility.  He  is 
responsible  for  all  injury  it  may  do  to  other  property  during  the 
oourse  of  its  wanderings  before  it  returns  to  its  natural  habitation.^ 
A  railroad  company  is  liable  to  the  owner  of  land  for  damages  thereto 
resulting  from  the  diversion  by  such  company  of  the  flow  of  a  stream 
from  its  natural  channel,  and  conducting  it  through  a  ditch  to  a  point 
where  it  overflows  such  land.*  When  one's  land  is  injured  by  the 
wrongful  act  of  another  in  diverting  a  water  course  thereon,  ho  must 
take  all  reasonable  means  to  protect  his  property  from  increased  in- 
jury by  reason  of  the  trespass ;  and  he  mnst  avail  himself  of  reason- 


■•  Water  flowing  in  a  natural  channel, 
which  reaches  the  banks  of  a  Rtream  and 
there  disappears  in  the  sand  of  the  bed, 
win  be  presumed  to  augment  the  flow  in 
•the  main  stream  by  percolation  until 
the  contrary  is  shown;  and  the  burden 
of  proving  that  such  waters  do  not  min- 
gle with  the  main  waters  of  the  Htream 
IS  on  the  one  diverting  the  same. 
Platte  Valley  Irrig.  Co.  v.  Bucker$ 
frrig.  Mill,  d  Improv.  Co.  26  Colo.  77,  68 
Par.  334. 

A  lower  riparian  owner  may  maintain 
an  action,  not  only  for  the  diversion  of 
the  water  of  a  stream,  depriving  him  of 
the  direct  How  thereof  for  use  at  his 
mill,  but  for  a  diversion  thereof  which 
cuts  off  the  source  of  supply  of  a  spring 
which  flows  into  his  dam,  fed  by  the  wa- 
ters of  the  stream,  which  distippenr 
through  a  sink-hole  in  the  bed  and  reap- 
pear in  the  spring,  where  the  under- 
ground flow  between  the  sink-hole  and 
the  spring  constitutes  a  stream,  the 
channel  or  oourse  of  which  is  known. 
Washington  County  Water  Co.  r.  Oar- 
vcr,  91  Ifd.  3f)8.  40  Atl.  1)79. 

Kfuett  V.  Rcnalccr,  13  Ky.  L.  Rep.  782. 

If  water  is  diverted  from  a  Mtroam, 
the  one  making  the  diversion  is  hound 
to  care  for  it  until  it  is  returned  to  the 
stream.  Tucker  v.  Salem  Flouring 
MillM  Co.  15  Or.  581,  16  Pac.  420. 

Where  a  person  builds  a  pa«*Hageway 
throuffh  hif*  lan<l«»  for  the  flow  of  a  nat- 


ural ptreani.  he  must  make  it  of  suffi- 
cient capacity  to  take  care  of,  not  only 
the  accustomed  flow,  but  any  increase  iii 
the  flow  causeil  by  improvements  above. 
Nilcs*  Works  v.  Cincinnati,  2  Disney 
(Ohio)  400. 

*KatH  St.  Louis  d  C.  R.  Co.  v.  Eism- 
trannt,  134  111.  90.  24  N.  E,  760,  Affirm- 
ing 34  111.  App.  r>(»3. 

A  railroad  company  which,  by  the 
construction  of  its  roadbed  near  a'cn»ek, 
diverts  a  portion  of  the  water  thereof, 
during  the  wet  season,  from  the  natural 
channel  into  its  ditches,  is  liable  for 
damages  to  an  adjoining  landowner  by 
the  overflowing  of  his  land,  although  it 
does  not  occur  until  several  years  after 
the  construction  thereof,  resulting  from 
the  gradual  enlargement  of  its  ditches 
by  such  overflow  of  water,  and  a  corres- 
ponding increase  in  the  volume  thereof 
which  the  ditches  are  insufficient  to  car- 
ry. Davidson  v.  Oregon  d  C.  R.  Co.  11 
Or.  130,  I  Pac.  705. 

If  without  necessity  the  water  from 
springs  opened  by  a  railroad  company 
in  building  it?*  road  is  collected  and  con- 
ducted by  an  artificial  trench  to  a  point 
from  which  it  percolates  through  the 
embankment  and  mingles  with  surface 
water,  so  as  to  flow  over  the  land  of  an 
fid  joining  owner,  which  it  would  not 
otherwise  reach,  to  his  injury,  the  com- 
pany will  l)e  liable  therefor.  Curtis  v. 
Kns'frvn  /?.  Co.  !)S  Mass.  428. 
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able  means  to  restore  it  to  its  original  channel.  But  one  who  wrong- 
fully diverts  a  water  course  on  another's  land  is  liable  for  diminution 
in  the  market  value  of  the  land  as  a  result  of  floods  resulting  from 
the  trespass^  and  from  which  it  could  not  reasonably  have  been  pro- 
tet!ted  by  the  owner.^ 

603.  PennisBive  diversion. —  The  right  to  divert  the  water  of  a 
stream  may  be  acquired  in  various  ways.  The  upper  o^\'ner  may  con- 
tract for  the  right  with  lower  owners  who  will  be  injured  by  the  di- 
version. The  right  is  subject  to  grant.^  But  the  right  is  an  incor- 
poreal hereditament  which  can  pass  only  by  deed.^  The  right  may 
be  granted  in  gross.^  A  covenant  as  to  the  use  of  the  water  will  con- 
trol a  prior  artificial  diversion  of  it*  A  grant  of  a  general  privil^o 
of  part  of  the  water  in  the  stream  will  be  construed  most  favorably  to 
I  he  gran  tee.''  But  the  grant  will  not  convey  rights  which  are  not 
mimed  in  it®     The  fact  that  a  riparian  owner  has  obtained  the  right 


^Siceency  v.  Montana  C,  R.  Co.  25 
lilont  543,  d6  Pac.  912. 

^A  grant  by  a  riparian  owner  to  a 
corporation  organized  to  supply  water 
for  irrigation,  mining  and  manufactur- 
ing purposes,  and  general  use,  of  the 
right  to  divert  and  appropriate  all  the 
waters  flowing  in  a  certain  river,  con- 
veys, as  against  a  subsequent  grantee  of 
the  land  fronting  on  the  river,  not  only 
the  waters  flowing  therein  at  the  time 
of  the  grant  to  the  corporation,  but  the 
waters  thereafter  flowing  in  the  stream. 
Doitle  V.  Han  Diego  Land  de  Tatcn  Co,  46 
Fe<l.  709. 

'^Veghte  v.  Raritan  Water  Power  Oo 
19  N.  J.  Kq.  142.  Reversed  in  21  N.  J. 
Eq.  463  on  the  ground  that  if  a  corpo- 
ration is  given  power  by  statute  to  ac- 
quire the  right  to  divert  water  with- 
out deed,  it  may  do  so,  although  at  com- 
mon law  such  diversion  would  be  an  in- 
corporeal hereditament  which  would 
necessarily  be  cretited  by  deed. 

Under  the  old  doctrine  that  the  right 
to  the  flow  of  a  stream  depended  on  use 
it  was  held  that  one  who  by  parol  re- 
linquishes the  right  to  have  water  flow 
in  its  natural  channel  to  his  mill  can- 
not after  anotlier  has  acted  on  it  by 
cutting  the  bank  and  diverting  the  wa- 
ter require  it  to  be  restored  to  its  form- 
er chflnnel.  Liggins  v.  Tnge^  7  Bing. 
692,  5  Moore  &  P.  712,  9  L.  J.  C.  P.  202. 
But  this  doctrine  is  no  longer  tenable. 
The  right  to  the  flow  of  the  water,  being 
a  parcel  of  the  estate,  must  be  parted 
with  by  the  same  formalities  necessary 
to  transfer  the  e>itate. 


^Lonsdale  Co.  v.  Moles,  1  Brun.  Col. 
Cas.  666,  Fed.  Can.  No.  8,496. 

*Hom  v.  Miller,  136  Pa.  640,  9  I*  R. 
A.  810,  20  Atl.  706. 

*Dyer  v.  Depui,  5  Whart.  584. 

•  Under  a  proviso  in  a  deed  of  land  to- 
gether with  a  water  course,  wherein  the 
grantor  retained  the  right  to  use  the 
water  of  such  water  course  for  a  certain 
purpose,  the  surplus  or  so  much  as  re- 
mained after  being  used  for  the  purpose 
mentioned,  to  be  returned,  he  is  liable 
for  the  diversion  if  he  conveys  the  water 
into  a  lock-up  well  from  which  it  is  used 
by  his  tenants  and  none  of  it  returned 
to  the  stream.  Rawstron  v.  Taylor,  25 
L.  J.  Exch.  33,  11  Exch.  369. 

A  riparian  owner  entitled  to  the  wa- 
ters of  a  stream  for  the  irrigation  of  his 
land  is  not  estopped  by  a  recital  in  a 
grant  of  a  right  of  way  across  his  land 
for  the  conveyance  of  water  in  pipes, 
that  the  grantee  is  "about  to  divert" 
the  waters  of  such  stream,  to  assert  his 
right  to  such  waters  and  enjoin  the  di- 
version thereof,  as  such  recital  is  not  an 
admission  that  the  grantee  had  a  right 
to  divert  the  same.  Zimmler  v.  8an 
Luis  Water  Co.  57  Cal.  221. 

A  grant  of  water  to  be  used  on  an  ad- 
joining tract  of  land  for  wuterworks 
and  then  to  be  conducted  to  where  it 
formerly  was  will  not  authorize  the  di- 
version of  the  water  of  the  stream  en- 
tirely away  from  both  tracts  a  dLstance 
of  a  mile  or  more,  by  means  of  iron 
pipes  for  the  supplying  of  locomotives. 
Prnnftylvania  H.  Co.*8  Appeal^  125  Pa. 
180,  17  Atl.  478. 
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from  an  nppep  owner  to  take  the  water  from  the  stream  on  his  land 
will  not  prevent  him  from  maintaining  an  action  for  the  diversion  of 
water  by  an  owner  still  farther  up  J  An  absolute  grant  of  mill  rights 
will  carry  the  water  rights  and  reserve  nothing  in  the  grantor,  al- 
though he  has  diverted  the  water  for  use  on  another  tract*  One  not 
connected  with  a  covenant  not  to  divert  the  water  is  not  liable  there- 
on.* Grants  by  the  upper  owner  may  prevent  a  diversion  of  the 
watcr.^^  Temporary  rights  to  divert  the  water  from  the  stream  may 
be  secured  by  license;**  and  the  licensor  may  estop  himself  from  re- 
voking the  license  if  he  permits  expenses  to  be  incurred  under  the  be- 
lief that  the  license  is  permanent"  But,  in  the  absence  of  technical 
grounds  of  estoppel,  a  mere  license  to  divert  the  water  will  not  become 
irrevocable  by  being  acted  upon.**     The  license  will  be  strictly  con- 


Where  the  owner  of  land  across 
which  flows  a  water  course  compromises 
an  action  against  another  for  diverting 
th«  same  by  granting  him,  for  a  period 
of  years  at  a  stated  consideration,  the 
right  to  continue  such  diversion,  a  suc- 
cessor of  the  grantee  who  continues  the 
diversion  after  the  expiration  of  the  pe- 
riod fixed  by  the  grant  is  liable  as  upon 
an  implied  promise  to  pay  for  the  use  of 
the  same,  for  which  an  action  of  assump- 
sit may  be  maintained.  Davis  r.  Mor* 
gan,  6  Dowl.  &  K.  42,  4  Bam.  &  C.  8,  28 
Revised  Rep.  103. 

^Nuttall  V.  Bracetcell,  L.  R.  2  Exch. 
1,  36  Lu  J.  Exch.  N.  S.  1,  12  Jur.  N.  8. 
080,  16  L.  T.  N.  S.  313,  4  Hurlst  k  C. 
714. 

*Iturdem  T.  Stein,  27  Ala.  104,  62  Am. 
Rep.  768. 

'Where  the  legal  fee  of  an  estate  is 
in  a  mortgagee,  a  devisee  of  the  equilnr 
of  redemption  in  lands  through  which 
flowed  a  water  course  is  not  liable  on  a 
covenant  of  the  former  owner  not  to  di- 
vert or  obstruct  any  part  of  a  water 
course,  as  be  is  not  the  assignee  of  all 
the  estate,  right,  title,  and  interest  of 
the  original  covenantor.  Carlisle  v. 
BUfmire,  8  East,  487,  0  Revised  Rep. 
401. 

'*A  grant  of  the  right  to  use  the  wa- 
ter of  a  stream  for  milling  purposes,  al- 
though not  utilized  upon  riparian  land, 
vests  the  grantee  with  a  property  right 
which  cannot  be  impiired  by  a  diversion 
of  the  water  of  the  stream  without 
niffkiTijr  compensation  to  him.  Butler 
Hard  Rubber  Co,  v.  Newark,  61  N.  J.  L. 
32.  40  Atl.  224. 

The  principle  that  the  upper  riparian 
proprietors  may  use  the  stream  for  all 


reasonable  purposes  while  on  their  lands, 
provided  they  send  it  on  without  per- 
ceptible decrease  or  diminution  to  the 
lower  proprietors,  does  not  apply  where 
the  upper  proprietor  has  ^pranted  the  use 
of  the  stream  as  it  flows  in  a  designated 
channel;  and  any  change  or  interference 
with  the  channel  by  the  upper  proprie- 
tor is  an  invasion  of  the  grantee's 
rights,  although  no  material  injury  it 
inflicted.  Northam  v.  Hurley,  1  El.  A 
Bl.  666,  22  L.  J.  Q.  B.  N.  S.  183,  17  Jur. 
672. 

^^Raihb&ne  v.  MoConnell,  20  Barb. 
311;  Foot  v.  New  Haven  d  N.  Co.  23 
Conn.  214. 

"  An  injunction  will  not  be  granted  at 
the  suit  of  a  lower  riparian  owner  to 
restrain  the  maintenance  of  a  dam  and 
race  and  the  diversion  thereby  of  the 
water  of  the  stream,  although  such  dam 
and  race  and  a  mill  supplied  thereby 
were  constructed  with  his  acquiescence 
in  ignorance  of  the  ultimate  consequen- 
ces, where  such  ignorance  was  mutual, 
the  parties  cannot  be  placed  in  the  sama 
situation  in  which  they  originally  were, 
and  such  owner  was  guilty  of  improper 
delay  in  seeking  equitable  relief  after  he 
knew  the  full  consequences  to  his  prem- 
ises of  the  diversion.  Thomas  v.  Wood- 
man, 23  Kan.  217. 

Where  a  license  to  divert  water  from 
9  stream  is  general,  permitting  diver- 
sion at  any  place,  it  is  revocable  excppt 
as  to  the  places  where  it  has  been  acted 
upon  and  expenses  incurred;  and  after 
the  revocation  it  will  be  improper  to  di- 
vert the  water  at  any  other  p1»ce.  Ma- 
son V.  Hill,  5  Bam.  &  Ad.  1,  2  Nev.  &,  M. 
747.  2  L.  J.  K.  B.  N.  S.  118. 

"A  parol  permission  to  construct  a 
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striied  and  give  no  rights  at  points  other  than  tliosc  mentlonod.**  The 
legiHlature  cannot  confer  the  right  to  divert  the  stream  upon  a  private 
individual  for  a  private  purpose,^^  unless  no  injury  will  be  caused  by 
such  diversion  to  another  riparian  owner.*®  And  a  right  to  divert  die 
water  in  any  event  must  be  cxpr(^ssly  conferred  or  it  will  not  be  held 
to  exist."  But,  for  the  public  welfare,  the  right  may  be  conferred  to 
divert  the  water  under  the  power  of  eminent  domain,*®  upon  payment 
of  compensation  for  the  injury  done.*''  In  cases  where  the  injury 
caused  by  the  diversion  will  be  much  less  than  that  caused  by  refusal 
to  permit  it,  the  court  may  refuse  injunction,  and  therefore,  in  ef- 


culvert  and  flow  the  land  of  the  fprantor 
18  not  rendered  irrevocable  by  the  fact 
that  the  grantor  actually  co-oporated 
and  assisted  in  the  construction  of  the 
culvert.  Foot  v.  'New  Haven  &  N.  Vo, 
23  Conn.  214. 

^*Ma8on  v.  Hill,  2  Nev.  &  Man.  747,  5 
Bam.  &  Ad.  1,  2  L.  J.  K.  B.  N.  S.  118. 

*"The  King  Ciinnot  grant  a  dispensa- 
tion for  diverting  a  water  course  tlioiigh 
it  be  fumishable  only  by  him,  because 
such  a  diBpensation  would  take  away 
the  right  of  action  of  those  suffering 
particular  injury  by  the  offense.  Tltom- 
as  V.  Sorrell,  Vaughan,  340. 

It  is  snid  in  Bottoms  v.  Breioer,  64 
Ala.  288,  that  conferring  the  right  to 
divert  or  obstruct  the  flow  of  water  is  a 
taking  away  of  private  property,  as  well 
as  a  taking  of  land. 

The  legislature  does  not  possess  the 
power  of  authorizing  the  diversion  of 
water  from  running  streams  upon  con- 
dition of  making  compensation  by  stor- 
ing st-orm  and  flood  water  and  giving  it 
out  in  dry  times  for  the  benefit  of  ripa- 
rian owners  as  compensation  for  the 
diversion.  Sparks  Mfg,  Co.  v.  Netcton, 
57  N.  J.  Eq.  307,  41  Atl.  385. 

"•Where  no  man  will  be  damaged  by 
the  diversion  of  a  water  course  the  King 
may  license  such  diversion.  Thonuis  v. 
Sorrcll,  Vauphan,  341. 

"The  proviso  in  the  joint  acts  of  the 
legislatures  of  Pennsylvania  and  New 
Jersey  in  1771,  declaring  the  Delaware 
river  a  common  highway,  that  no  power 
is  given  theroimder  to  remove  or  alter 
certain  existing  milldams,  nor  to  ob- 
struct or  hinder  the  owners  of  them, 
their  heirs  or  assigns,  from  taking  water 
for  the  use  of  such  mills,  is  not  a  grant 
of  the  right  to  divert  water,  but 
amounts  to  no  more  than  tlie  present 
toleration  of  a  nuisance  previously 
erorted,  and,  at  most,  to  a  license  revo- 
ca!)le  at  pi oa sure.     Rundle  v.  Dclaic-are 


rf  R.  Canal,  1  Wall.  Jr.  275,  Fed.  Ca*. 
No.  12,139. 

'*  A  statute  authorizing  a  company  to 
take  water  from  a  certain  river  and  con- 
duct it  to  a  city  through  the  channel  erf 
a  specified  creek  confers  the  right  to 
take  water  from  the  river  without  limit 
or  restriction  as  to  quantity  or  place, 
and  conduct  the  same  by  the  rout^e  indi- 
cated. HaJem  Capital  Flour  Mills  Oo.  v. 
Stmjton  Water-Ditch  de  Canal  Co.  $3 
Fed.  146. 

A  diversion  of  water  from  a  private 
stream  to  the  injury  of  a  lower  proprie- 
tor is  none  the  less  a  tort  because  the 
appropriator  has  the  right  of  eminent 
domain,  if  the  conditions  upon  which 
this  condition  may  be  exercised  have  not 
been  complied  with.  Irvina  v.  Media, 
194  Pa.  G48.  45  Atl.  482,  Aflirming  10 
Pa.  Super.  Ct.  132,  7  Del.  Co.  Rep.  15. 

A  statute  permitting  the  construction 
of  a  culvert  to  carry  water  from  a 
stream  under  a  highway  to  a  mill  will 
not  protect  the  mill  owner  from  liability 
to  a  lower  proprietor  for  diversion  of 
the  water.  Neich-all  v.  Trcson^  8  Cusb. 
595,  64  Am.  Dec.  790. 

**A  statute  requiring  one  diverting 
water  from  a  stream  to  pay  all  damages 
sustained  by  the  riparian  owners  will 
include  injuries  to  one  who  uses  the  wa- 
ter for  bleaching,  cleansing,  and  other 
operations  of  print  works,  as  well  as  to 
those  who  use  the  water  for  power.  Wa- 
tuppa  Reservoir  Co.  v.  Fall  Rh^er,  134 
Mass.  267. 

But  in  a  proceeding  to  assess  damages 
for  diversion  of  the  water  of  a  river  on 
certain  land  under  the  right  of  eminent 
domain,  evidence  is  not  admissible  of 
the  amounts  paid  for  the  corresponding 
rights  appurtenant  to  other  lands,  nor 
that  of  claimants  on  the  same  river.  Re 
Thompson,  127  N.  Y.  463,  14  L.  R.  A. 
52,  28  N.  E.  389. 
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fi'ct,  allow  the  diversion  to  be  made.^**  In  such  case  the  only  remedy 
is  at  law  for  the  damages  which  have  been  inflicted  on  the  lower 
owner.  And  a  judgment  that  defendant  was  entitled  to  divert  the 
stream  to  the  extent  to  which  he  did  so  is  conclusive  between  the  same 
parties  in  subsequent  actions.^*  l>ut  one  recovery  at  law  of  damages 
is  conclusive  that  the  diversion  was  wrongful,  and,  unless  permanent 
damages  were  awarded,  the  judgment  is  conclusive  of  a  right  to  re- 
cover in  a  subsequent  action."*'^  The  right  of  action  of  a  riparian  pro- 
prietor for  the  diversion  of  a  stream  is  not  defeated  by  an  award  of 
commissi  oners,  imder  a  statute  authorizing  the  diversion  of  such 
stream  for  hydraulic  purposes,  which  gives  no  damages  for  such  diver- 
sion provided  sufKcient  water  is  suffered  to  flow  in  flie  channel  for 
«>rdinary  farm  purjx^ses,  as  such  award  is  void  for  uncertainty  and  in- 
d(»tiniteness,  not  fixing  beyond  doubt  or  question  the  rights  and  obli- 
irations  of  the  parties.^^ 

604.  Bights  of  tenants  in  common. —  A  tenant  in  common  may 
maintain  an  action  against  his  cotenaut  for  diverting  the*  wati^r  from 
their  common  mill  for  separate  use.^  So,  a  tenant  in  common  of  land 
cannot,  by  a  reservation  to  himself  of  the  right  to  divert  water  there- 
from in  a  conveyance  of  his  interest  in  the  conmion  property,  create 
:in  easement  for  the  benefit  of  adjoining  lands  which  he  owns  in  sev- 
eralty, as  against  a  cotenant  to  whom  is  allotted  in  a  subscKjuent  parti- 
tion suit  tlie  portion  of  the  connnon  property  from  which  the  diver- 
sion is  made,  but  he  will  be  enjoined  at  the  suit  of  the  latter.**^  Where 
several  persons  are  tenants  in  coumion,  with  a  right  to  the  use  of  a 
water  couree,  a  portion  of  them  cannot  convey  to  another  the  right 
to  divert  any  of  the  water  of  the  stream;  such  a  conveyance  would 
only  bind  the  persons  making  it  and  would  only  amount  to  a  license 

**  An  injunction  will  not  be  granted  to  water  from  a  plaintiff's  mill,  a  judgment 

restrain  the  cutting  off  of  a  stream  of  previously    recovered    by     one    through 

water    supplying    a    pond   or   artificial  whom     plaintiff    claims    title,    against 

lake  by  the  laying  out  of  lots  and  open-  tenants  of  defendant  for  damages  for  a 

ing  of  streets  and  sewers  on  an  upper  similar  diversion  to  that  sued  for,  will 

tract  of  land,  where,  even  though  it  be  not  estop  defendant  from  making  his  de- 

considered  as  a  water  course,  the  injury  fense,  since  he  was  not  party  to  the  rec- 

tbereby  to  the  owner  of  the  premises  on  ord  in  the  other  action  nor  capable  of 

which  such   lake  is  situatea  and  from  being  substituted  as  such,  as  in  ejoct- 

the  removal  of  the  pond  is  greatly  dis-  ment,  although  he  employed  counsel  and 

proportionate  to  the  injury  it  will  work  paid  the  costs  therein  for  the  benefit  of 

to  the  owners  of  such  other  tract  in  de-  his   tenants.     Diamond  v.   Coleman,  38 

priving  them  of  the  use  of  their  proper-  U.  C.  Q.  B.  632. 

ty.     Dissette  v.    Loicrie,  6   Ohio  N.   P.  ^McCord  v.  Sylvester,  32  Wis.  451. 

302.  9  Ohio  S.  &  C.  P.  Dec.  545.  ^Pillshury  v.  Moore,  44  Me.    154,   69 

*'lA)8  Angelen  v.  Baldwin,  63  Cal.  469.  Am.  Dec.  91 ;  Wehh  v.  Portland  Mfg,  Co. 

''Schoch  V.  Foreman,  3  Brewst.  (Pa.)  3  Sumn.  189,  Fed.  Cas.  No.  17,322. 

157.  *Pfeiff€r  v.  Regents  of  University,  74 

But  in  an  action  for  the  diversion  of  Cal.  156,  15  Pac.  622. 
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to  tlie  grantee  to  use  the  water  subject  to  the  right  of  the  r»naining 
cotenants.^  One  tenant  in  common  may  have  an  injunction  against 
another  to  restrain  the  diversion  of  water,  where  the  diversion,  if  con- 
tinued, would  render  the  operation  of  the  joint  property  impossible.* 

505.  Bemedy. — An  action  on  the  case  will  lie  for  turning  out  of  its 
course  water  which  flows  to  plaintiiFs  mill.^  But  trespass  is  the 
proi>er  remedy  for  diversion  of  water  to  the  prejudice  of  riparian 
rights  determined  by  covenant*  The  diversion  of  waters  from  their 
right  course  is  a  purpresture.'  An  information  lies  for  cutting  down 
the  bank  of  a  river  and  diverting  the  water,  although  by  statute  it  is 
made  a  private  interest  and  a  right  of  action  given  to  private  persons 
for  damages  inflicted.*  Ejectment  does  not  lie  against  one  diverting 
or  disturbing  a  water  course,  where  the  plaintiff  does  not  have  title 
to  the  land  under  the  water,  as  his  remedy  is  only  by  action  on  the 
case.*  No  terminus  a  quo  need  be  alleged  in  an  action  for  diverting 
a  water  course ;  any  want  of  sufficient  allegation  of  diversion  is  cured 
by  verdict^  In  an  action  by  a  mill  owner  for  diverting  the  water  of 
a  mill,  it  is  not  necessary  to  allege  the  amount  of  water  running  to  the 
mills,  as  that  was  not  material ;  and  a  declaration  that  magna  pars 
agues  cujiLsdam  rivuli  was  good.^  A  cause  of  action  for  damages  for 
the  diversion  and  pollution  of  the  waters  of  a  stream,  and  one  for  an 
injunction  to  restrain  further  diversion  and  pollution  thereof,  are 
properly  joined.® 

505a.  Equitable  relief. —  The  later-  decisions   show  a  remarkable 

•Portmore  v.  Bunn,  1  Barn,  ft  C.  694,  'Horn  ▼.  Miller,  136  Pa.  640,  9  L.  R. 

1  L.  J.  K.  B.  106,  3  Dowl.  &  R.  145.  A  810,  20  Atl.  706. 

^Kennedy  t.  SooM,  12  Conn.  317.  ■Olan.  lib.  9,  chap.  11. 

^Dc  Orey'B  Oa«e,21  Hen.  VII,  30,  pi.  6.  *King  v.  Stanton,  2  Show.  80. 

If  a  man  diverts  all  the  water  from  HJha'llcnor  v.  Thomas,  Yelv.  143. 

my  water  course  to  my  mill,  although  I  But   one  attempting   to  construct   a 

may  have  an  assize  therefor,  an  action  dam  on  a  creek  for  the  purpose  of  di- 

on  the  case  will  lie  at  my  election.    Kir-  vorting  water  at  that  point  in  violation 

hie's  Case,  1  Bolle  Abr.  104.  of  the  rights  of  the  owners  of  a  dam 

Jn  Anonymous,  2  Dyer,  248b  (8  Eliz.),  further  down  may  be  ousted  by  the  Uit- 

the  question  involved  was  whether  an  ter  from  the  possession  of  the  grant  at 

assize  of  nuisance  or  an  action  on  the  that  point,  in  order  to  avert  the  inju- 

case  was  the  proper  remedy  by  the  own-  rious  conscquenoes.    Butts  Table  Moun- 

er  of  a  freehold  in  a  water  mill  against  tain  Ditch  Co.  v.  Morgan,  19  Cal.  609. 

a  person  for  diverting  the  course  of  the  A  general  denial  in  an  action  for  di- 

water,  where  only  part  of  the  water  was  version  of  water,  in  which  the  complaint 

diverted.    The  report  of  the  case  does  alleges  plaintiff  to  l)e  owner  and  in  pos- 

not  show  what  termination  of  the  case  session  of  the  land,  presents  no  claim  of 

was  made,  but  it  refers  to  a  case  in  title.    Rathhone  v.  McConneU,  21  N.  Y. 

which  Wyke  recovered  judgment  before  466,  Affirming  20  Barb.  311. 

Weston  i  Harper  against  Serle,  on  an  *Pri(^kman  v.  Trip,  Comb.  231. 

assize  of  nuisance  for  the  diversion  of  ''I/uftreVs  Case,  4  Poke.  86. 

the  majoi  part  of  the  cour«e  of  the  wa-  'Wafterson  v.  Saldunhehere,  101  Oal. 

ter,   vbcreiinon   error   was   brought   in  107,  35  Pac.  432. 
King's  Bench. 
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broadening  of  equitable  jurisdiction  from  the  principles  upon  which 
the  original  jurisdiction  of  that  court  was  established.  The  result  of 
the  reformed  procedure  has  been  to  blend  the  remedies  available  for 
the  diversion  of  water,  so  that^  in  case  an  injunction  will  most  effec- 
tually redress  the  wrong  complained  of,  the  court  will  be  quite  likely 
to  grant  it,  although,  according  to  the  strict  principles  upon  which  the 
remedy  was  originally  granted,  it  should  not  have  been  issued. 
Equity  has  no  jurisdiction  of  a  controversy  in  which  damages  alone 
are  involved,  although  there  is  also  a  prayer  for  injunction.^  Where 
the  rights  of  the  parties  are  not  settled,  and  no  distinct  ground  for  the 
interference  of  equity  is  shown,  an  injunction  will  not  ordinarily  be 
granted, — espe<»ially  if  plaintiff  has  been  guilty  of  delay  in  prosecut- 
ing his  claim.^  So,  if  the  diversion  is  merely  temporary,  and  one  for 
wliich  adequate  damages  may  be  awarded  at  law,  equity  will  not  in- 
terfere.^ And,  on  the  principle  that  no  one  has  a  right  to  complain 
<j{  the  diversion  of  water  unless  he  is  injured  thereby,  equity  will  not 
aid  one  who  is  not  injured.*  But  some  equity  courts  have  interfered 
in  case  there  was  danger  of  the  diversion  ripening  into  an  adverse 
right*     Under  the  strict  rule  governing  equity  procedure,  it  would 


^Fairhaven  Marble  d  Slate  Co.  v.  Ad- 
ams, 46  Vt.  406;  Myers  d  E,  Co.  v.  PhU- 
adelphia,  J.  d  C.  Pass.  R.  Co.  12  Montg. 
Co.  L.  Rep.  46. 

Injunction  wiU  not  lie  to  restrain  the 
divenion  of  water  from  a  stream  mere- 
ly to  enforce  payment  by  the  defendant 
of  compensation  for  the  use  of  the  wa- 
ter to  one  who  had  consented  to  the  di- 
version  under  a  lease  which  had  expired 
prior  to  the  diversion  for  which  compen- 
sation ia  sought,  where  there  is  nothing 
to  show  that  an  action  at  law  will  not 
Field  him  any  compensation  to  which  he 
18  entitled.  Wame  v.  Morris  Canal  d 
Bkg.  Co.  5  N.  J.  Eq.  410. 

If  a  court  of  equity  has  power  by  de- 
cree to  ascertain  and  order  the  pay- 
ment of  damages  or  grant  an  injunction 
in  the  alternative,  it  will  not  exercise 
such  power  where  the  defendant  has  per- 
manently diverted  water  without  au- 
thority of  law  or  pretense  of  right;  but 
the  court  can  properly  delay  Uie  issu- 
ance of  an  order  of  injunction  to  allow 
the  parties  to  agree  in  regard  to  ade- 
quacy of  compensation.  Pine  v.  New 
York,  103  Fed.  337. 

^Haskell  v.  Thurston,  80  Me.  120,  13 
Atl.  273:  Becker  v.  MoOraw,  48  W.  Va. 
530.  37  S.  E.  532;  Rich  v.  Brantford, 
14  Grant  Ch.  (U.  C.)  83;  Reid  v.  Qif- 
ford,  6  Johns.  Ch.  10. 

Vol.  II. — Waters,  105. 


*Westbrook  Mfg.  Co.  ▼.  Warren,  77 
Me.  437,  1  Atl.  246. 

*IjOud  Gold  Min.  Co.  v.  Blake,  24  Fed. 
240;  Pine  v.  New  York,  76  Fed.  418,  Af- 
firmed in  37  C.  C.  A.  665,  06  Feil.  lOOd* 
Mason  v.  Cotton,  2  McCrary,  82,  4  FiW. 
702;  Creighton  v.  Katceah  Canal  d 
Irrig.  Co.  67  Cal.  221,  7  Pais.  658. 

An  injunction  will  not  be  granted 
against  the  taking  of  w^ater  out  of  a 
brook  by  an  upper  proprietor  when  it  is 
taken  for  domestic  use  and  leaves  a 
sufficiency  of  water  for  lower  owners, 
and  such  owners  have,  without  objec- 
tion, seen  the  construction  of  a  dam  and 
erection  of  a  pumping  engine  by  the  up- 
per proprietor  for  the  conveyance  of  the 
water.  Cilly  v.  Cincinnati,  7  Ohio  Dec. 
Reprint,  344. 

During  the  process  of  constructing 
the  dam  and  before  it  is  in  condition  to 
make  use  of  the  water  the  owner  cannot 
maintain  an  action  for  equitable  relief 
against  a  third  person  for  diversion  of 
the  water.  Nevada  County  d  8.  Canal 
Co.  V.  Kidd,  37  Cal.  312. 

The  lower  proprietor  is  not  entitled  to 
an  injunction  unless  the  flow  to  his  land 
has  been  appreciably,  or  at  least  percept- 
ibly, diminished  by  the  diversion  above. 
Moore  v.  Clear  Lake  Waterworks,  08 
Cal.  146,  8  Pac.  816. 

*Moore  v.  Clear  Lake  Waterworks,  68 
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seem  that  there  was  an  adequate  remedy  at  law  to  prevent  the  diver- 
sion from  ripening  into  an  adverse  right,  and  the  existence  of  such 
remedy  would  prevent  the  issuance  of  an  injunction.  If  tlie  title  of 
the  plaintitf  is  not  in  dispute,  and  tliere  is  a  clear  violation  of  hi.< 
right,  (Xiuity  may  take  jurisdiction  and  award  an  injunction  if  it  re- 
gards the  remedy  at  law  as  inadequate.*^  And  especially  so  where  the 
remedy  at  law  is  inadequate.*  And  the  remedy  at  law  has  been  held 
to  bo  inadequate  where  it  would  be  merely  a  succ(»ssion  uf  suits  in  cast- 
defendant  pin'sisted  in  diverting  the  water.**'  The  avoidance  of  a 
multiplicity  of  suits  is  an  ancient  gi"ound  for  equity  jurisdiction,  and 
it  permits  equity  to  take  jurisdiction  of  a  suit  to  enjoin  interference 
with  water  rights.*  If  continued  diversion  of  the  water  will  cause  ir- 
remediable injury,  equity  will  enjoin  it.'^^  And  it  may  enjoin  the 
diversion  of  the  water  for  the  pur]X)se  of  wasting  it"  And  many 
late  decisions  have  awarded  an  injunction  tjo  protc»ct  the  plaintiff's 
right,  although  there  was  no  distinct  e()ui table  ground  upon  which  it 
could  rest,  other  than  that  it  was  the  most  effici(Mit  remedy  to  apply 
in  the  case.^*     An  injunction  has  issued  even  to  restrain  interference 

Cal.  146,  8  Pac.  816;  Spargur  v.  Beard,  v.  Hxtan  Hirer  Placer  Jftn.  Co.  12  Colo. 

ftO  Cal.  221,  27   Pac.    198 ;    ncilbron  v.  12,  1ft  Pac.  836. 

Fowler  Switch  Canal  Co.  75  Cal.  426,  '^Shinier  v.   }f*jrria  Canal  d  Bkg.  Co. 

7  Am.  St.  Rep.  183,  17  Pac.  535;  Broton  27  N.  J.  Kq.  364. 

V.    Ashley,     16    Nev.   311;    Amsterdam  *Ch(Wr  v.  Warsaw  Watencorks  Co.  79 

Knitting  Co.  v.  Dean,  162  N.  Y.  278,  56  Ilun,  ir>l.  20  N.  Y.  Supp.  729. 

N.  E.  767;  Oould  v.  Eaton,  117  Cal.  53»,  An   injunrtion  wiH  l>e  panted  to  re- 

38  L.  R.  A.  181,  40  Pac.  577.  strain  a  oontinuouR  trespa.ss  on  the  part 

*Reid  V.  (Hfford,  Hopk.  Ch.  416;  Rig-  of  numerous  defendants  whose  constant 

npy  V.   Tacoma  lAght   d   Water   Co.   9  and  wronj^ful  diversion  of  water  is  oon- 

Waah.  576,  26  L.  R.  A.  425,  38  Pac.  147 :  tinuaUv   depreciating  the  value   of  the 

Case  V.  Hadght,  3  Wend.  632;   Oar  wood  lands     of     the     complainant.       United 

V.  Neio  York  C.  d  H.  R.  R.  Co.  83  N.  Y.  States  Freehold  lAind  d  Emigration  Co. 

400,  .38  Am.  Rep.  452 :  Wood  v.  Pendola,  v.   Gallegos,  32  C.  C.   A.  470,  61   U.  S. 

78  Cal.  287,  20  Pac.  678.  App.  13,  89  Fed.  769. 

A  suit  for  an  injunction  to  restrain  "Where  the  wrongful  diversion  of  \%:i- 

the  alleged  wrongful  diversion  of  water  ter  from  a   mill   will   cause   irreparahi » 

under  a  fictitious  claim  of  right  inter-  injury,  as  the  loss  of  trade  anJ   a  de- 

fering  with  an  alleged  prior  right  there-  struction   of   the   means   of    «ul)sistence. 

to  may  he  maintained  without  resorting  courts  of  equity  will  not  wait  until  the 

to  an"  action   at   law   to   determine   the  rights  of  the  parties   have  been   settled 

plaintiff's  title,  wliere  the  allegations  of  at  law,  but  will  interfere  by  injunction, 

the  complaint  are  admitted  by  demurrer  — perfietual,  if  it  has  no  doubts  as  to 

thereto.     Tuolumne  Water  Co.  v.  Chap-  the  rights  of  the  parties  in  controversj- : 

man,  8  Cal.  392.  temporary,  if  such  rights  are  doubtful. 

*  Injunction  lies  at  the  instance  of  the  until    the    same   are   established    by    m 

owner  of  land  for  the  diversion  of  the  court  at  law.     Wall  v.  Cloud,  li  Huinph. 

waters   of   creeks   running  through   his  181. 

land,  which  are  essential  to  the  full  use  "Campbell  v.  Grimes,  62  Kan.  503.  64 

and  enjoyment  thereof  for  agricultural  Pac.  62. 

and   mining   purposes,   where   the  dam-  "IJcttman's  Ap]>ral.  4  Walk.  (Pa.)  35. 

ages  done  and  the  financial  condition  of  Injunction     will     lie     to     restrain    .i 

defendant  are  such  as  to  make  his  rem-  threatened  diversion  of  a  water  rour>^ 

rdy  at  law  inadequate.     Craham  v.  Dah*  from    its    ancient    channel.      fshieldi    v. 

loncga  Gold  3/»»i.  Co.  71  (ia.  296;  Fuller  Amdf,  4  N.  J.  K.].  234;  Kimberlt,  d  C. 
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with  contract  rights.*'  The  fact  that  the  work  effecting  the  diversion 
16  all  done,  so  that  it  is  complete,  will  not  prevent  equity  from  taking 
jurisdiction.^*  And  the  jurisdiction  will  not  be  defeated  by  the  fact 
that  defendant  will  be  compelled  to  do  something  to  carry  out  the  de- 
cree of  the  court,  such  as  restoring  tlie  water  to  its  ancient  course.** 
But  to  give  a  court  of  equity  jurisdiction  of  a  suit  to  protect  riparian 
rights  from  injury  by  another^s  dam  raised  to  an  unlawful  height, 
it  must  have  absolute  jurisdiction  of  the  locus  in  qvx)^^  or  of  the  per- 
son responsible  for  the  injury,  so  that  it  may  compel  him  to  make  the 
nece.i«ary  changes,  although  the  dam  is  not  within  the  jurisdiction  of 
the  court  Relief  may  be  refused  if  defendant's  act  is  not  unreason- 
able in  view  of  all  the  circumstances  of  the  case,*^  or  where  defendant 
has  acted  strictly  within  his  rights,  as,  where  he  has  merely  taken  out 
of  the  stream  water  which  he  had  put  into  it**  So,  the  injunction 
will  be  refused  where  the  injury  to  defendant  will  be  greater  than 
will  result  to  plaintiff  from  its  refusal.*®  An  injunction  restraining 
the  diversion  of  water  by  an  upper  riparian  proprietor  will  not  be 
qualified  by  a  permission  to  divert  water  to  a  specified  extent,  where 
there  cannot  be  declared  any  definite  extent  to  which  water  can  be 
divert^ed  without  prejudice  to  the  complainant-^  A  decree  awarded 
a  mill  owner,  enjoining  the  diversion  of  water  so  as  to  prevent  its 
flowing  freely  to  his  premises,  does  not  lose  its  force  as  an  adjudica- 
tion of  his  rights  because  of  his  abandonment  of  the  mill  and  the 

Co,  v.  Hctcitt,  75  Wis.  371,  44  N.  W.  "^Ooodrirh  v.  Georgia  R.  d  Bkg.  Co. 

30.3  115  Ga.  340,  41  S.  E.  659. 

In    a    dispute   between   two   riparian  ^^Morris   v.    RemingtOHy    1    Pars.    Sd. 

proprietors  turning  upon  the  extent  of  Eq.  C'as.  387. 

their  respective  riparian  rights  in  the  "Stanford  v.  Felt,  71  Cal,  249,  16  Pac, 

ordinary  volume  of  the  stream,  an  in-  900. 

junction  wiU  issue  to  re-strain  the  upper  ^ChurchUl  v.  Rohc,  1.36  Cal.  576,  69 

proprietor  from   making  a  nonriparian  Pac.  416. 

ii»e  of  the  water,  even  if  no  appreciable  *•  In   Walton  v.  Mills,  86  N.  C.  280, 

injury  is  done  to  the  lower  proprietor,  continuance  of  an  injunction  until  set- 

Ijehigh  Coal  d  "Sav.  Co.  v.  Hcranton  Qaa  tlement  of  the  rights  at  law  was  refused 

rf  Water  Co.  6  Pa.  Dist.  R.  291.  to   prevent   the   upper   proprietor   from 

An  upper  riparian  proprietor  will  be  abstracting  water  from  the  stream  for 

enjoined  at  the  suit  of  a  lower  proprie-  use  in  washing  gold  ore,  at  the  suit  of 

tor  from  diverting  the  water  in  a  town-  one  who  desired  to  make  a  similar  use 

Khip  ditch  running  along  the  line  of  a  of   the   water  lower  down   the   stream, 

depression  where  surface  water  had  been  where  it  appeared  that  plaintiff  was  not 

neriistomed  to  flow,  where  such  ditch  re-  making  any  present   use  of  the  water, 

reived    the   water   from   a   flowing   well  and  might  be  compensated  in  damages 

and   conveyed   the   water   to    the   lower  in   case   the   right  of  the  upper   owner 

proprietor,    who    used    it    for    watering  was  sustained,  while  the  upper  owner's 

stock.     Rummell   v.    Lamb,    100    Mich,  loss  would  be  irreparable  in  case  he  was 

424,  56  N   W.  167.  compelled   to   fill    up   his   trenches   and 

**Dwkenfion  r.  Grand  Junction  Canal  cease  using  the  water. 

Co.  15  Beav.  260.  ^Chace  v.  Warsaw  Waterworks  Co.  /9 

**Conkling   v.   Pacific  Improv.   Co.   87  Hun,  161,  20  N.  Y.  Supp.  729. 
Cal.  296,  25  Pac.  399. 
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transfer  of  his  business  to  other  points  on  the  stream.**  A  decree  dis- 
missing, for  want  of  jurisdiction,  a  bill  filed  to  enjoin  the  diversion 
of  u  water  course,  cannot  include  a  decree  prohibiting  complainant 
from  again  litigating  the  question  of  wrongful  diversion  of  the 
water.^- 

505b.  Restoration  of  stream. —  K^ot  only  may  the  one  who  diverts 
the  water  from  a  stream  voluntarily  restore  it  to  its  ancient  course,* 
but  the  court  may  require  liim  to  do  so  at  the  suit  of  the  lower  pro- 
prietor who  is  injured  by  the  diversion.^  In  addition  to  this  the 
lower  proprietor  may  enter  upon  the  property  of  the  upper  owner  and 
restore  the  stream  to  its  course.^  The  mere  fact  that  the  I'estoration 
of  the  stream  will  be  of  great  damage  to  the  defendant  and  of  but 
slight  advantage  to  the  plaintiff  will  not  prevent  the  court  from  com- 
pelling it.*  In  case  the  waters  are  lawfully  diverted  by  a  canal  com- 
pany, the  riparian  owner  has  no  right  to  their  restoration  which  he 
can  transfer  to  another  perscm.^     If  the  upper  owner  is  required  to 

'^Union  Mill  d  Min.  Co.  v.  Dangherg,  ly  side  of  an  island  and  cause  it  to  flow 

81  Fed.  73.  down  on  the  easterly  side  with  greater 

^Smith  V.  Adam^,  24  Wend.  585.  rapidity,  whereby  a  larger  quantity  of 

^King  v.  Chicago,  B.  d  Q.  R.  Co,  71  deiria  is  carried  against  the  plaintifl''s 

Iowa,  696,  20  N.  W.  406.  bulkhead,    although    his     damages     are 

Whether  a  ravine  is  a  water  course  nominal     and     he     receives     the    same 

or   a   conductor   of   surface  water,   one  amount  of  water  as  before,   while  the 

who  has  maintained  a  dam   across   it,  defendants  get  more  benefit  from  the  di- 

holding  back  and  diverting  the  waters  version    than    the   plaintiff   would     get 

for  a  year,  may  restore  them  to  their  from      the       restoration.       Amsterdam 

original  channel  unless  he  is  prevented  Knitting  Co,  v.  Dean,  13  App.  Div.  42, 

upon  the  principles  of  equitable  estop-  43  N.  Y.  Supp.  29. 
pel, — as,  when  he  has  represented  that       *If  a  man  makes  a  ditch  which  di- 

the  change  would  be  permanent,  and  the  verts  the  water  from  my  mill,  I  may 

lower    owner    has   therefore   made   im-  fill  the  ditch  which  the  other  dug.    9 

provemerits.     Canton   Iron    Co.     v.    Bi-  Edw.  4,  f/35. 

wahik  Bessemer  Co.  63  Minn.  367,  65  N.       If  a  riparian  owner  has  been  deprived 

W.  643.  of  water   which   ought   to  flow  in    the 

*Rigney  v.  Taooma  Light  d  Water  Co.  stream,  by  the  construction  of  a  ditch 

9  Wash.  676,  26  L.  R,  A.  425,  38  Pac.  by    a   highway    commissioner,   he    may 

147;  Johnson  v.  Tulare  County  Super,  dam  up  the  ditch  and  restore  the  wat«r 

Ct.  65  Cal.  567,  4  Pac.  575.  to   the  stream.      McCord    v.    High,  24 

In  32  Assize,  2,  a  writ  of  assize  of  Iowa,  342. 
nuisance  was  brought  because  defendant       But  the  right  of  a  riparian  proprietor 

had  turned  a  water  course,  and  the  nui-  to  enter  upon  the  land    of    another  to 

sance  assigned  was  that  defendant  had  abate  the  nuisance  of  diversion   exists 

made  a  trench  across  the  water  course  only  against  the  wrongdoer,  and  he  has 

and  diverted  water  from  the  plaintiff's  no  right  to  enter  upon  or  flow  the  land 

mill;   and   the  court  awarded  that  the  of  an  innocent  person  for  the  purpose 

water   should    be  removed   to  its   right  of  regaining  the  use    of    the    diverted 

course  at  the  cost  of  the  defendant,  and  stream.    Agawam  Canal  Co.  v.  Bdusards, 

that  the  plaintiff  recover  his  damages,  36  Conn.  476. 
and  that  defendnnt  be  imprisoned.  doming  v.  Troy  Iron  d  Naii  Factory, 

An  uppor  mill  owner  will  be  required  40  N.  Y.  191. 
to  remove  an  embankment  the  effect  of       *Aga\ram   Canal  Co.  v.   Edwards,   36 

which  is  to  divert  the  natural  course  of  Conn.  476. 
a  stream  from  its  channel  on  the  wester- 
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restore  the  water,  the  mere  provision  of  means  for  the  return  of  the 
diverted  water  is  not  sufficient  to  relieve  him  from  liability  if  the 
water  is  not  in  fact  returned  to  the  stream.® 

506.  Bight  to  maintain  action  for  diversion. —  Anyone  injured  in 
the  enjoyment  of  his  right  may  maintain  an  action  for  diversion  of 
the  water  from  the  stream.  It  is  not  necessaiy  that  he  should  have 
an  ancient  mill,  or  have  put  the  water  to  actual  use.*  In  Rutland  v. 
Bowler,^  it  is  said  that  one  cannot  use  the  water  which  passes  over  his 
land  to  the  damage  of  another.  For  injury  to  the  property  rights  the 
action  should  be  brought  by  the  owner  of  the  fee ;  but  one  in  posses- 
sion may  bring  an  action  for  injury  to  his  interests.  It  is  not  neces- 
sary that  one  should  have  title  to  the  property  in  order  to  be  entitled 
to  maintain  an  action.  One  in  possession,  whatever  may  be  his  title, 
may  maintain  an  action  against  a  mere  wrongdoer  for  diversion  of 
water  from  the  property.^  And  title,  therefore,  need  not  be  alleged.* 
But  a  mere  occupier  cannot  maintain  the  action  unless  he  shows  a 
special  use  or  special  injury.'  The  person  in  possession  is  ordina- 
rily the  projx^r  one  to  protect  the  property  against  injury  by  the  diver- 
sion.* But  the  injury  is  to  the  proi^erty  right,  and  therefore  the 
right  of  action  may  be  founded  on  possession  of  the  property,  and  not 
on  that  of  the  mill.''  Biparian  ownership  is  sniEcient  to  maintain 
the  action.®  The  action  cannot  be  maintained  by  one  who  is  not  en- 
titled to  the  use  of  the  water  as  matter  of  right.®  And  if  the  injury 
is  to  an  alleged  right  to  remove  the  water  from  the  stream  to  nonri- 
parian  land,  the  one  asserting  the  right  must  be  the  owner  of  the  fee, 

•f^tein  v.  Burden,  29  Ala.  127,  65  Am.  43,  51  L.  R.  A.  829,  83  Am.  St.  Rep.  401^ 

Dec.  .304.  84  N.  W.  641. 

^Rutlafid  V.  Botcler,  Palm.  290;  8ury  But  a  bill  to  restrain  the  diversion 

T.  Pigoty  Popham,  169,  3  Bulst.  339.  of   the   waters  of   a   stream   cannot  be 

*Palm.  290.  maintained  by  one  whose  land  was  not 

*  Eagle  d  P,  Mfg.  Co,  v.  Gibson,  62  Ala.  originally    touched    or    entered  by    the 

.369;   Stein  v.  Hurden,  24  Ala.  1^,  60  stream,  and  who  has  obtained  no  right 

Am.  Dec.  453 ;  McDonald  v.  Bear  Piver  by  adverse  possession.    Brouyne  v.  WinB- 

d  A.  Water  d  Min.  Co.  13  Cal.  220.  Zotr,  96  Mich.  441,  64  N.  W.  960. 

Actual  and  peaceable  enjoyment  and  *Crill  v.  Rome,  47  How.  Pr.  398. 

possession  of  water  at  the  time  of  thft  A  company  authorized  to  improve,  for 

diversion  thereof  by  one  showing  no  bet'  commercial  purposes,  a  harbor  situated 

ter  right  thereto  is  sufficient  to  entitle  in  a  bay,  and  to  erect  wharves  and  ware- 

the  possessor  to  an  injunction  restrain-  Iv^uses.  cannot  claim   compensation   for 

ing  interference  with   his  rights.     Car-  the  diversion  of  a  river  running  into  the 

doffa  ▼.  CalkinSt  117   Cal.   106,  48  Pac.  bay,  where  they  do  not  own  the  !)ed  or 

1010.  banks  of  the  stream,  although  such  di- 

V/7yn  ▼.  Nichols,  Comb.  43.  version  of  the  river  from   its  natural 

*Mawn  V.  Hill,  6  Bam.  &  Ad.  27,  2  channel  renders  their  wharves  inacccssi- 

Nev.  ft;  M.  747,  2  L.  J.  K.  B.  N.  8.  118.  ble  for  shipping.    La  Plaisance  Bay  Ear- 

•Pathbane  v.  McCornell,  20  Barb.  311.  hor  Co.  v.  ifonroe,  Walk.  Ch.   (Mich.) 

'Tucker  v.  Paren,  7  U.  C.  C.  P.  269.  156. 

*8anborn  v.  People's  lev  Co.  82  Minn. 
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because  be  could  not  obtiin  a  prescriptive  right  to  divert  the  water 
unless  he  owned  the  fee.^"  It  is  immaterial  that  plaintiff  owns  the 
land  on  only  one  side  of  the  river,^*  as  is  also  the  value  of  the  interest 
involved."  The  action  should  be  brought  by  one  having  the  title  at 
the  time  the  injury  was  done.  Therefore,  it  cannot  be  maintained  by 
a  subsequent  grantee.*'  Conversely,  a  vendor  of  a  mill  and  privilege 
cannot  maintain  case  for  diversion  of  water  while  the  vendee  is  in 
possession  although  not  entitled  to  a  conveyance.^*  The  equitable 
owner  in  possession  of  a  tract  of  land  bordering  on  a  stream  is  enti- 
tled to  relief  in  a  court  of  equity  against  wrongful  diversion  of  water 
therefrom.**^  A  tenant  may  maintain  an  action  for  the  injury  in- 
flicted upon  him.*®  And  the  reversioner  may  also  maintain  an  action 
•for  injury  to  the  inheritance.*^  The  fact  that  plaintiff  is  not  a  ri- 
parian owner  does  not  deprive  him  of  a  right  of  action  to  prevent  the 


^\^coh€U  T.  Rkelton,  Skin.  36,  2  Show. 
195. 

^'Parker  v.  Oriatooldy  17  Conn.  288,  42 
Am.  Dec.  730. 

"One  owninf^  a  lot  worth  about  $350, 
through  which  a  natural  stream  flows, 
is  as  much  entitled  to  be  protected  from 
an  unlawful  diversion  of  the  water 
thereon,  although  her  damages  resulting 
therefrom  will  not  exceed  $25,  as  is  the 
owner  of  more  valuable  land  who  would 
suffer  f^reatrr  damages  from  a  diversion. 
Duesler  v.  Johnatatcn,  24  App.  Div.  608, 
48  N.  Y.  Supp.  683. 
;     ^Moore  v.  Browne,  3  Dyer,  319b. 

An  action  to  restrain  a  diversion  of 
the  waters  of  a  stream  by  an  upper  ri- 
-parian  proprietor  cannot  be  maintained 
by  a  lower  proprietor  whose  grantor, 
^previotis  to  the  conveyance  of  the  land 
to  him,  had  made  an  absolute  and  un- 
•conditional  conveyance  of  the  water 
Tights  appurtenant  to  the  land;  but  if 
the  grant  be  for  a  limited  time,  he 
would  be  entitled  to  maintain  an  action 
to  protect  his  reversionary  right.  Oould 
T.  Stafford,  91  Cal.  146,  27  Pac.  643. 

But  a  grantee  of  land  has  a  right  of 
■action  for  injuries  caused  by  the 
refusal  of  a  former  lessee  to  restore 
water  to  its  ancient  channel.  Corning 
V.  Troy  Iron  <£  Nail  Factory,  39  Barb. 
311. 

So,  a  riparian  owner  may  maintain 
an  action  to  restrain  the  unlawful  di- 
version of  water  from  a  stream,  although 
he  purchased  the  land  after  the  diver- 
sion had  been  commenced  by  the  de- 
fendant, where  the  latter  has  not 
continued  it  so  long  as  to  acquire  a 
prescriptive  right.     Duesler    v.    Johns- 


toicn,  24  App.  Div.  008,  48  N.  Y.  Supp. 
683. 

'*rves  V.  Cress,  5  Pa.  118,  47  Am.  Dec. 
401. 

"Li/a?  V.  Hoggin,  69  Cal.  255,  10  Pac. 
674. 

"•Re  Water  Comrs.  4  Kdw.  Ch.  545; 
Crook  V.  Hewitt,  4  Wash.  749,  31 
Pac.  28. 

The  owner  of  a  milldam  on  a  stream, 
having  a  mere  easement  to  use  the  wai- 
ter thereof,  and  not  owning  the  fee  to 
the  land  covered  thereby,  cannot  enjoin 
the  wrongful  taking  of  water  therefrom 
in  the  absence  of  any  injury  thereby 
done  to  bis  easement,  as  he  has  no  prop- 
erty in  the  corpus  of  the  water.  Bass 
V.  Ft,  Wayne,  121  Ind.  389,  23  N.  E. 
259. 

Lessees  for  a  term  of  years  with  a 
privilege  of  purchase  may  maintain  an 
action  for  an  injunction  restraining  the 
unlawful  diversion  of  the  water  of  n 
stream  running  through  the  leased 
premises,  interfering  with  their  nw 
thereof  on  such  stream  for  irrigation 
purposes.  Heilbron  v.  Fowler  Switch 
Canal  Co,  75  Cal.  426,  7  Am.  St  Rep. 
183,  17  Pac.  636. 

^'Roqers  v.  Dickson,  10  U.  C.  C.  P. 
481 ;   Woodhury  v.  Willis,  50  Me.  403. 

The  diversion  of  water  from  a  nat- 
ural stream  nmning  through  land  is  an 
injury  done  to  the  inheritance,  for  which 
an  action  may  be  maintained  by  tlie 
owner  thereof  while  the  land  is  in  the 
possession  of  a  tenant  under  a  lease  for 
a  term  of  years,  under  a  Code  provision 
that  a  person  having  an  estate  in  let* 
in  remainder  or  in  reversion  may  main- 
tain an  action  for  an  injury  done  to  the 
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divorsion  of  the  water  of  a  stream  onto  land  not  riparian  by  an  up- 
por  riparian  owTier,  where  plaintiflf  has,  under  a  purchase  from  a  ri- 
parian owner  of  the  right  to  enter  upon  the  land  of  the  latter  and 
divert  the  stream  from  the  natural  channel  through  an  artificial  one 
to  land  of  his  own,  diverted  and  used  such  stream  for  a  period  of  suf- 
ficient duration  to  presume  a  grant.*^  But  a  lessor  of  a  mill  and 
privilege  cannot  maintain  case  for  diversion  of  water  during  the  term 
of  the  lease,  where  rent  has  been  received  without  diminution.^ ^  The 
owners  of  the  several  mill  privileges  on  the  stream,  and  not  the  reser- 
voir company  formed  by  them  merely  for  the  purpose  of  creating  a 
<'onv(>nient  agency  to  own  and  manage  the  dam  for  the  benefit  of  the 
mills,  are  the  proper  plaintiffs  in  an  action  for  damages  for  diversion 
of  the  wat^r  of  the  stream.^^  But  the  corporation  may  niaintain  the 
action  if  there  is  injury  to  the  property  which  it  is  organized  to  pro- 
tect^* One  tenant  in  common  of  a  water  power  may  maintain  an 
action  to  protect  his  interest  without  his  joining  his  cotenant,**  But 
tenants  in  common  may  join  in  an  action  if  they  choose  to  do  so.^^ 
And  if  the  ownership  of  the  water  power  or  the  interest  in  the  stream 
is  common,  the  various  persons  in  interest  may  join  in  the  suit,  al- 
though their  personal  interests  in  the  property  affected  are  several.^* 
But  a  joint  action  for  damages  from  the  diversion  of  the  water  of  a 
stream,  and  for  an  injunction  and  settlement  of  the  various  rights  of 
plaintiffs,  cannot  be  maintained  where  their  interests  in  such  waters 
are  not  in  common,  but  eacJi  claims  separate  and  distinct  portions 
thereof  by  appropriation.^'^     All  the  persons  residing  upon  a  water 

inheritance,    notwithstanding   an    inter-  ^Moody  v.  King,  74  Me.  497. 

vening  estate  for  life  or  years,  so  that  *^\Vatuppa  Reservoir  Co.  v.  Fall  Biver, 

the  statute  of  limitations  runs  from  the  134  Mass.  267 ;  Elgin  Hydraulic  Co,  v. 

commenoement  of  such   diversion ;    and  Elgin,  104  111.  476,  62  N.  B.  929,  Affirm- 

a  right  to  divert  such  water  is  acquired  ing  S5  III.  App.  1S2. 

hy  the  actual,  continuous,  open,  peace-  ^Elgin  Hydraulic  Co.  v.  Elgin,  74  111. 

ful,  notorious,  and  adverse  use  thereof  433. 

for  the   statutory  period    during    such  ^Vnion  Mill  d  Min,  Co,  v,  Danghorg, 

tenancy,  so  as  to  bar  an  action  l>y  such  81  Fed.  73. 

owner  *or  his  tenant  to  restrain  the  di-  ^Stone  v.  Bromwieh,  lei  v.  161;  Parke 

version   and  for  damages.     Heilbron  v.  v.  Kilham,  8  Cal.  77,  68  Am.  Dec  310. 

U»t   Chance   Water  Ditch  Co,  76  Cal.  ^Ronnow  v.  Dclmue,  23   Nev.  29,  41 

117,  17  Pac.  65.  Pac.  1074;  Lonsdale  Co,  v.  Woon^ockei, 

A  lessor  of  land  containing  a  water  21    R.  I.    498,  44    Atl.   929;    Bca<ih    y. 

power  is  not  estopped  from  compelling  Bpokane  Ranch  d  Water  Co,  25  Mont, 

a  restoration  of  the    stream  upon  sur-  379,  Co  Pac.  Ill;  ChurcMU  t.  Lauer,  84 

render  of  the  lease,  by  permitting  the  Cal.  233,  24  Pac.  107;  Reid  v.  Gifford, 

lessee,  without  objection,    to    erect    ex-  Hopk.  Ch.  416. 

pensive  machinery  to  divert  the  water  *8chultz  v.  Winter ^  7  Nev.  130;  Bar- 

from    the    stream    for     use    elsewhere,  ham  v.  Hoatetter,  67   Cal.   272,   7   Pac. 

(domino  V.  Troy  Iron  d  Nail  Factory,  40  689 ;  Foreman  v.  Boyle,  88  Gal.  290,  26 

N.  Y.  191.  Pac,  94. 

"^iUiamt   r.    Wadsworth,   51    Conn. 
^7. 
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course  may  be  required  by  statute  to  be  made  parties  to  a  suit  to  set- 
tle the  water  rights  on  the  stream.^^  But  in  a  suit  concerning  only 
the  question  as  to  whether  defendants  are  wrongfully  diverting  water 
from  plaintiff's  land,  other  owners  who  may  be  interested  either  in 
continuing  or  stopping  the  diversion  are  not  necessary,  although  pos- 
sibly proper,  parties.^^  Whether  or  not  the  action  will  survive  the 
death  of  plaintiff  depends  upon  the  language  of  the  statute.^* 

607.  Who  is  liable  for  diversion  f — One  who  digs  a  trench  whereby 
water  is  diverted  from  the  premises  of  a  lower  riparian  owner  is  liable 
for  the  damage  sustained  thereby  after  the  completion  of  the  work 
and  because  of  the  continuance  of  the  wrong.^  So,  one  is  liable  for  a 
wrongful  diversion  of  water  from  a  stream,  although  he  may  have 
committed  the  nuisance  on  the  land  of  a  third  party,  and  cannot  enter 
to  stop  the  continuance  without  committing  a  trespass.^  But  only 
those  who  are  responsible  for  the  diversion  of  the  water  or  those  who 
continue  it  for  their  own  benefit  are  liable  for  the  wrong.  Therefore, 
a  suit  cannot  be  maintained  against  all  the  occupants  of  a  mill  site 
when  the  wrong  complained  of  was  committed  by  the  owners  of  only 
one  of  the  mills.^     The  fact  that  the  defendant  is  the  owner  of  the 


"*  Intermediate  owners  on  a  stream, 
who  are  diverting  the  water  thereof 
without  any  claim  of  right  to  do  so, 
by  appropriation  or  otherwise,  for  any 
beneficial  purpose  whatever,  as  against 
either  plaintiff  or  defendants  in  an  ac- 
tion brought  by  a  lower  proprietor 
against  upper  proprietors  to  abate  and 
enjoin  a  nuisance  created  by  their  di- 
vorr^ion  of  the  waters  of  the  stream,  but 
which,  on  the  hearing  of  questions  of 
fact  made  by  the  pleadings,  was  treated 
af  one  to  determine  the  rights  of  the 
parties  to  the  use  of  specific  quantities 
of  water  for  beneficial  purposes, — are 
indispensable  parties  thereto.  Bliss  v. 
Grayson,  24  Nev.  422,  6  Pac.  231. 

a'  ptatute  authorizing  all  parties 
claiming  adverse  water  rights  in  the 
same  stream  or  source,  or  who  have 
wrongfully  diverted  water  therefrom,  to 
be  made  parties  to  a  suit  to  determine 
their  several  rights  and  priorities,  even 
though  they  reside  without  the  county 
in  which  the  suit  is  commenced,  is  not 
lepugnant  to  a  constitutional  provision 
requiring  actions  to  be  brought  in  the 
county  in  which  the  same  accrued,  as 
that  provision  does  not  affect  the  com- 
mon-law right  to  lay  the  venue  in  either 
county,  where  the  cause  of  action,  as  in 
the  case  of  adverse  water  rights,  con- 
sists   of    different    elements,    some    of 


which  arise  in  one  county  and  some  in 
others.  Deseret  Irrig.  Co.  v.  Mclntyre, 
16  Utah,  398,  52  Pac.  628. 

^Kauka/uvji  Water  Power  Co.  v.  Qreen 
Bay  d  M.  Canal  Co.  75  Wis.  385,  44  N. 
W.  638;  Grand  Rapids  Water  Power 
Co.  V.  Bensley,  75  Wis.  399,  44  N.  W. 
640. 

"An  action  on  the  case  for  diverting 
a  water  course  dies  with  plaintiff.  The 
diversion  of  a  water  course  is  not  an  in- 
jury to  personal  property  within  the 
meaning  of  a  survival  statute.  Holmea 
V.  Moore,  5  Pick.  257. 

But  an  action  to  restrain  the  diver- 
sion and  obstruction  of  water  from  a 
spring  survives  the  death  of  the  defend- 
ant, as  it  is  based  upon  a  wrong  done 
the  property  rights  or  interests  of  an- 
other, within  the  meaning  of  2  Rev. 
Stat.  447,  §  I,  authorizing  the  continu- 
ance of  such  actions.  Mxller  v.  Young, 
90  Hun,  132,  35  N.  Y.  Supp.  643. 

^Covert  V.  Valentine,  50  N.  Y.  S.  R. 
516.  21  N.  V.  Supp.  219. 

*8mith  V.  Elliott,  9  Pa.  345. 

*Wcstbrook  Mfg.  Co.  v.  Warren,  77 
Me.  437,  1  Atl.  246. 

So,  one  of  several  part  owners  of  a 
dam  and  flume,  who  acquired  his  inter- 
est subsequently  to  repairs  made  there- 
to which  cause  a  diversion  of  waters, 
from  a  mill  owner  below,  is  not  liable  to- 
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bed  of  a  stream  winch  has  been  diverted  by  the  act  of  a  stranger  does 
not  make  the  defendant  liable  for  such  diversion  or  for  his  failure  to 
remove  the  nuisance,  where  it  was  created  without  his  consent,  and 
where  he  offered  to  permit  tlie  persons  injured  by  the  diversion  to  en- 
ter and  remove  the  nuisance,  as  he  cannot  be  compelled  to  remove  it 
and  thereby  subject  himself  to  litigation  with  the  parties  creating  it* 
But  one  taking  the  benefit  of  the  diversion  may  be  liable  although  he 
did  not  participate  in  effecting  it*^  The  grantee  of  a  dam  constructed 
by  his  grantor  so  as  to  divert  water  from  a  lower  mill  owner  when 
certain  of  its  gates  were  kept  closed,  which  was  usually  when  no  work 
was  being  done  by  either,  is  liable  without  notice  for  diverting  the 
water  by  closing  the  gates  for  a  number  of  weeks,  at  all  hours,  the  lia- 
bility attaching  for  an  unauthorized  use  by  the  grantee  himself,  and 
not  merely  by  his  continuance  of  a  dam  in  the  same  condition  that  it 
was  erected  by  others  before  his  purchase,*  The  fact  that  one  who 
has  built  a  dam  for  unlawfully  diverting  water  from  a  stream  has 
leased  his  property,  and  the  lessee  is  the  one  who  is  using  the  water, 
does  not  excuse  the  owner  from  liability  to  riparian  owners^  The 
lessee  of  water  power  wrongfully  diverted  from  a  stream  to  the  injury 
of  a  riparian  OAvner  thereon  is  not  excused  from  liability  because  the 
place  where  he  uses  it  is  below  the  point  at  which  it  could  be  of  avail 
to  such   riparian  owner,   and  therefore   the  liability  for   such   di- 

him  for  any  injury  sustained  from  the  by  his  procurement,  is  jointly  liable 
continuance  of  the  dam  and  flume  in  the  with  the  other  claimants  for  the  dam- 
same  condition  in  which  they  were  when  a^s  resulting  therefrom,  although  the 
he  acquired  the  title,  without  notice  or  ditch  has  not  yet  been  extended  to  his 
request  to  remove  same;  but  his  co-  land.  HuUman  v.  Todd,  06  Cal.  22S,  31 
owners  who  made  the    repairs    cannot  Pnc.  39. 

benefit  by  want  of  notice  to  him.    Sni>w  In   an   action   to  restrain  defendants 

V.  Coioles,  22  N.  H.  296.  from   interfering  with   the   water   in  'a 

Where  two  defendants  under  claim  of  creek,  a  decree   is  properly  granted  as 

right  cut  a  trench  through  a  bank  for  prayed  for,  when  it  appears  that,  at  a 

the  purpose  of  diverting  the  water  of  a  place  where  the  channel  divides,  a  dam 

Htroam,  which  cut  is  immediately  filled  which    has    been    placed    in    the    main 

in  by  one  claiming  the  right  to  the  wa-  chatmel    diverted    the    water    into    the 

ter,  and  reopened  by  one  of  the  defend-  other  channel  which  had  been  artificial - 

ants,  it  is  for  the  jury  to  say  whether  ly  deepened,  and,  although  removed  on 

or  not  the  other  defendant  sanctioned  several  occasions  by  the  water  commis- 

and  concurred  in  the  act  so  as  to  ren-  sioner,  it  was    each    time    replaced    by 

der  them  both  liable.  Dretoett  v.  Sheard,  someone  unkno\ra ;  that  defendants  de- 

7  Car.  &  P.  466.  nied  interfering  in  any  way    with    the 

*8axhy  Y.  Manchester  8.  d  L.  R.  Co,  flow  of  water  in  the  main  channel,  but 
T^  R.  4  C.  P.  198;  38  L.  J.  C.  P.  (N.  S.)  that  the  water  as  diverted  by  the  dam 
153,  (1869),  19  L.  T.  N.  S.  640,  17  to  the  smaller  channel  was  thereby  con- 
Week.  Rep.  293.  ducted     to    their    premises.     Barnes   v. 

*Onc  claiming  an  interest  in  the  wa-  Oerbcrg,  27  Wash.  126,  67  Pac.  568. 

t-ers  of  a  stream  which  another  diverts  *8now  v.  Coiclcs,  22  N.  H.  296. 

for  his  own  benefit  and  that    of    such  ^Anderson  v.  Cincinnati  Southern    R. 

claimant  and  others,  presumably  made  Co.  86  Ky.  44,  9  Am.  St.  Rep.  263,  5  S. 

partly  at  such  claimant's  instance  and  W.  49,  5  Ky.  L.  Rep.  663. 
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vereion  would  rest  upon  his  lessor  who  caused  the  diversion  from 
above  such  pointy  but  in  such  case  the  act  of  each  is  the  act  of  both, 
and  he  will  be  held  liable  as  for  the  original  diversion.**  A  joint  ac- 
tion for  damages  and  for  an  injunction  restraining  the  diversion  of 
the  water  of  a  stream  may  be  maintained  against  persons  making  such 
diversion,  although  acting  independently  of  each  other,  where  the  di- 
version of  no  one  jK^rson  would  interfere  with  the  rights  of  the  plain- 
tiff but  tho  aggregate  of  their  diversions  reduces  the  volume  below  the 
amoimt  to  which  he  is  entitled.*  A  joint  action  for  the  obstruction 
and  the  diversion  and  use  of  the  waters  of  a  stream  cannot  be  main- 
tained againht  two  persons  whose  use  and  diversion  were  separate  and 
without  any  collusion,  arrangement,  or  understanding  between 
them.*^  But  it  is  no  excuse  for  one  sued  that  others  contributed  to 
the  injury.**  A  riparian  owner  having  a  right  to  divert  water  by  a 
certain  dam  is  liable  as  for  a  nuisance  if,  in  rebuilding  it,  he  diverts  a 
greater  amount  of  water,  either  by  raising  it*  height  or  changing  it^ 
location.** 

608.  Estoppel. — The  lower  owner  may  lose  his  right  to  relief  by  per- 
mitting the  upper  owner  to  make  large  ex])enditures  to  effect  the  di- 
version of  the  water,  under  the  l>elief  that  he  is  acting  within  his 
legal  rights.*  But  if  tlie  one  making  the  diversion  knows  tliat  he  has 
no  right  to  do  so,  the  mere  nonaction  of  the  owner  will  not  prevent 
his  maintaining  an  action  as  soon  as  injured.^  The  lower  owner  is 
not  estopped  from  maintaining  an  action  by  temporarily  discontinu- 

*Dndvy  v.  Adam,  102  111.  177.  ^fnrb^r  Co.  v.  DarnrU.  04  Oa.  231,  21  S. 

*HUlman    v.  Sewinglon,    57    Ctil.  56:  E.  531. 

Pacific    Live    Stock    Co.  v.  Hanley^  98  Tho  knowledge  of  the  guardian  of  an 

Fpd.'  327.  infant  riparian  owner  that  a  mill  com- 

**/vt:afij?  V.  Ross  (Cal.)  8  Pac.  88.  pany  is  expending  money  and  XaXyor  in 

^Hcilhron  v.  Kings  River  d  F.  Canal  the  construction  of  a  canal  for  the  di 

Co,  7fi   Cal.  11,  17    Pac,   933;    Gould  v.  version     of    water    above    the     infant's 

fttafford,  77  Cal.  66,  18  Pac.  879.  premises,    to    be    returned    below    such 

^'WJietstone  v.  lioirser,  29  Pa.  CO.  premises,  and  his  failure  to  object,  there- 

^Clark   V.    Cambridge  d    ±,   Irrig,   d  to,  do  not  estop  the  infant  from  claim- 

Improv.  Co.  46  Xeb.  798,  64  N.  W.  239.  ing  tho  right  to    have   the    water    flow 

The   owner   of   lands,    who   not   only  through     its    natural    channel    without 

stands  by  and  sees  a  ditch  constructed  diminution  or  alteration,    flhamlcffer  v. 

at  a  largo  expense  for  the    purpose    of  Council  Orove  Peerless  Mill  Co,  18  Kan. 

taking     water    from    streams    running  24. 

througli   hi«<  lantls  without  making  ob-  H)orning  v.  Troy  Iron  d  Nail  Factory, 

jcction,   but  who  actually   participates,  40  N.  Y.  191. 

for  piw,  in  the  onnstruotion  thereof,  will  The  plaintiff  does  not  lose  bis  right 
be  estopped  from  obtaining  an  injunc-  of  action  for  a  diversion  of  water  by  the 
tion  against  the  use  of  tho  ditch  and  the  fact  that  the  defendant,  knowing  thai 
continuou<»  diversion  of  water  thereby,  the  plaintiff  disputed  his  right  to  divert 
and  from  claiming  damages  to  his  mill  the  water,  notified  him  that  he  was  go- 
site  and  mineral  deposits,  for  the  oper-  ing  to  take  the  water  and  requested  him 
atincT  and  working  of  which  such  water  to  take  legal  proceedings  by  way  of  pre- 
would    have   been    available.     Southern  von  tion,  before  expenses  were  incurred, 
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ing  his  use  of  the  water.*  Nor  will  a  neglect  to  complain  during  tho 
time  that  plaintiff  is  not  injured  estop  him  from  maintaining  the  ac- 
tion.* But  an  owner  of  prior  rights  in  the  water  of  a  stream  cannot 
maintain  an  action  for  damages  from  a  diversion  thereof,  and  for  an 
injunction  to  restrain  such  diversion  and  an  abatement  as  a  nuisance 
of  a  dam  used  therefor,  where  he  had  notice  of  the  original  construc- 
tion thereof,  purchased  an  undivided  share  in  the  dam  and  ditch,  as- 
sisted in  the  work  of  repairing  and  tightening  the  dam,  and  a<5qui- 
esced  in  the  diversion  by  the  othei*s,  so  as  to  be  deemed  to  have  con- 
sented thereto.^  The  lower  owner  is  not  estopped  from  complaining 
of  the  act  of  the  upper  one  by  the  fact  that  he  has  made  some  changes 
in  the  channel  of  the  stream  himself.®  Mere  laches  on  the  part  of  the 
lower  owner  is  not  a  bar  to  his  action.'^  But  eijuity  will  not  restrain 
tho  wrongful  divei'sion  of  a  stream  when  the  landowner  permitted  tlic 
defendant  to  proceed  with  the  erection  of  works  and  diversion  of  the 
water  at  a  very  heavy  exponso,  without  taking  any  legal  steps  to  pre- 
vent it  for  so  long  a  period  as  seven  years.® 

509.  Procednre  and  defenses. —  An  actirm  for  di\  erting  the  water  of 
a  river  by  digging  trenches  may  be  brought  either  in  the  coimty 
where  the  trenches  were  dug  or  in  the  county  where  plaintiff's  danuig(^ 

whidi  plaintifT  neglected  to  do  until  af-  ing  with  an  action  to  recover  damagefl 

ter  defendant  had  incurred    expense    in  for  diversion  of  a  water  course  where  he 

diverting  the  water.    Williama  v.  Wads-  knowingly    permitted    and    connived    at 

icorthf  61  Conn.  277.  the  diversion  and  failed  to  object  to  the 

Where  a  mine  owner  upon  his  own  re-  same,  but  rather  acted  to  the  contrary', 

sponsibility     expends    large     sums     of  The  nature  of  the  connivance  does  not 

money  in  opening  up  and  developing  his  appear  in  the  report  of  the  case.    It  is 

property,  and   for  the  construction    of  founded  upon  the  case  of  Short  v.  Toy- 

hydraulic  works  and  reservoirs  for  the  lor,  which  the  court  cites,  whore  Short 

operation    thereof,    a    lower    proprietor  in  constructing  his  house  laid  part  of 

has  the  risrht  to  assume  that  none  of  his  the  foundation  on  Taylor's  lot,  Taylor 

rights  will   be  injured,  and  is  not  es-  failing  to  object  to  it,  and,  as  the  court 

topped  by  his  silence  from  later  assert-  says,  encouraging  it;    and   he   was   re- 

ing  his  rights.    Carson  y.  Hayes ,  39  Or.  strained  from  bringing  an  action  at  law. 

97.  65  Pac.  814.  These  two  cases  are  approved  in  1  Craig 

Riparian   proprietors  will  not  be  es-  &  P.  97,  where  the  court  held  that  one 

topped  from  obiecting  to  the  diversion  might  so  encourage  the  construction  of 

of  water  from  the  river  by  the  fact  that  a   nuisance  that  equity  would  restrain 

they  knew  that  ditches  were  being  con-  him  from  bringing  even  his  action    at 

«<tructed  at  great  expense  to  convey  away  law.     What  would  constitute  sufficient 

the  water,  and  that  they  permitted  the  encouragement  the  court  did  not  decide. 

work  to  go  on  without  objection.     Lux  ^Hall  v.  Htcift,  4  Bing.  N.  C.    381,   1 

V.  Hoggin,  69  Cal.  256,  10  Pac.  674.  Arnold,  157,  6  Scott,  167,  7  L.  J.  C.  P. 

^Farrell  v.  Richards,  30  N.  J.  Eq.  511.  N.  S.  209. 

*Anaheim    Water    Co,  v.  Semi-Tropic  ^Irving   v.    Media,  10   Pa.  Super.   Ct. 

Water  Co.  64  Cal.  185,  30  Pac.  623.  132. 

Hjhurchill  v.  Baumann,  104  Cal.  369,  *  Pennsylvania    R,    Co.'s    Appeal,    12." 

36  Pac.  93,  38  Pac.  43,  95  Cal.  541,  30  Pa.   189,  17  Atl.  478.     In  this  case  tho 

Pac.  770.  court    capitalized    the    annual   damages 

Fn  the  case  of  Watercourses  v.  Anon,  nnd  awarded  that    sum   in   lieu   of   all 

2  Eq.  Caa.  Abr.  522,  it  was  held  that  a  damages  and  for  a  continuance  of  the 
person  will  be  restrained  from  proceed-  diversion. 
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was  suffered.*  The  question  of  the  raatoriality  of  the  diversion  is  for 
iho,  jury.*  The  statute  of  limitations  does  not  begin  to  run  until  the 
injury  is  caused.*  An  appeal  and  stay  of  execution  from  a  decree 
finding  the  title  to  certain  water  rights  to  be  in  the  plaintiff  does  not 
suspend  the  running  of  the  statute  of  limitations  as  to  his  right  to 
bring  an  action  for  damages  for  a  wrongful  diversion  of  the  water.** 
A  riparian  owner  cannot,  to  defend  an  action  against  it  for  exhaust- 
ing the  water  supply  of  the  stream,  set  up  that  plaintiff  wishes  to  use 
tho  water  for  manufacturing  purposes,  which  are  not  shown  to  be  un- 
icasonable  or  wrongful.*^  So,  it  is  no  defense  to  an  action  for  divert- 
ing the  water,  that  plaintiff  was  using  it  in  such  a  way  as  to  constitute 
a  nuisance.^  It  is  no  excuse  for  the  unlawful  diversion  of  water  that 
others  arc  doing  likewise  J  In  the  absence  of  a  finding  that  some 
definite  quantity  of  water  was  diverted  by  a  defendant,  neither  his 
plea  of  prescription  nor  that  of  estoppel  can  be  supported,  in  an  action 
to  determine  water  rights.* 

610.  Damages. —  In  case  the  upper  owner  is  making  an  unreason- 
able and  unauthorized  diversion  of  the  water,  the  lower  one  is  entitled 
to  recover  nominal  damages  therefor,  although  he  cannot  show  that  he 
has  received  actual  injury.*     In  order  to  recover  substantial  damages, 


^Ijfiveridge  v.  Hoskins,  11  Moti.  257, 
258:  Deseret  Irrig.  Co.  v.  Mclntyrc,  16 
UUih,  .398,  52  Pac.  628. 

An  notion  for  the  diversion  of  the  wa- 
tor  of  a  stream  from  a  ditch  through 
which  it  is  taken  for  sale  for  agricul- 
tural purposes,  by  the  subsequent  con- 
struction of  another  ditch,  is  properly 
brought  in  a  county  other  than  that  in 
which  the  respective  points  of  diversion 
are  located,  where  the  ditch  from  which 
the  water  is  so  diverted  is  located  in 
both  counties,  and  the  consequences  of 
the  net  operate  upon,  and  are  injurious 
to.  the  whole  thereof.  Loiter  Kings 
River  Water  Ditch  Co.  v.  Kings  Rirer  dc 
F.  Canul  Co.  60  Cal.  408. 

*Hogg  V.  Connellstnlle  Water  Co.  168 
Pa.  466,  31  Atl.  1010. 

"The  statute  of  limitations  is  not  a 
bar  to  an  action  for  the  diversion  o€ 
water,  when  a  municipal  corporation 
oonstnictfi  upon  its  land,  near  a  stream 
fed  by  an  underground  channel,  an  in- 
take well  having  an  overflow  pipe  by 
which  the  water  is  returned  to  the 
stream  unless  pumped  out  and  distrib- 
uted through  a  pipe  to  the  town,  for  the 
reason  that  the  proximate  cause  of  the 
diversion  was  not  the  mere  construction 
of  the  well,  but  was  the  pumping,  which 


was  a  continuous  injury.  Aberdeen  t. 
Bradford,  94  Md.  670,  61  Atl.  614. 

^Toombs   V.  Homhuckle,    3  Mont.  193. 

\^tandard  Plate  Glass  Co.  v.  Butler 
Mater  Co.  5  Pa.  Super.  Ct.  563. 

'Blessing  v.  Blair,  45  Ind.  546 ;  Cheno- 
icith  V.  Hides,  5  Ind.  224. 

^Heilbron  v.  Kings  River  d  F,  CamaJ 
Co.  76  Cal.  11,  17>ac.  933;  Gouid  v. 
Stafford,  77  Cal.  66,  18  Pac  879. 

*Haue8  V.  Silver  Creek  d  P.  Land  d 
Water  Co.  136  Cal.  238,  68  Pac  704. 

'Oillis  V.  Chase,  67  N.  H.  161,  68  Am. 
St.  Rep.  645,  31  Atl.  18;  ShotweU  t. 
Dodge,  8  Wash.  337,  36  Pac  254 :  Chat- 
field  V.  Wilson,  27  Vt.  670;  Stein  t. 
Burden,  24  Ala.  130,  60  Am.  Dec  453: 
Htein  v.  Ashby,  24  Ala,  521 :  Sfourcll  t. 
Lincoln,  11  Gray,  434;  Butman  v. 
Hussey,  12  Me.  407 ;  Munroe  v.  Stickney^ 
48  Me.  462;  Blodgett  v.  Stone,  t>0  N.  H. 
167;  Wehh  \.  Portland  Mfg.  Co.  3 
Sumn.  189,  ¥ed.  Cas.  No.  17,322;  Creigh- 
ion  V.  Evans,  53  Cal.  55. 

Complainants  who  have  established 
their  right  to  divert  water  from  a 
stream  through  a  canal  for  mill  or  other 
uses  are  entitled  to  at  least  nominal 
damages  against  one  entitled  to  use  wa- 
ter for  irrigation  purposes  only,  who  has 
inserted  a  ilume  or  culvert  in  the  banks 
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theip  existence  and  amount  must  be  shown  ;*  and  only  those  claimed  in 
the  complaint  can  be  recovered.^  But  compensatory  damages  may 
be  recovered  if  their  amount  is  established."*  If  the  diversion  is  per- 
manent and  cannot  be  suppressed,  the  measure  of  damages  is  the  dif- 
ference in  value  of  the  property  immediately  before  and  immediately 
after  the  diversion  of  the  water  is  effected,  or  the  value  of  the  land 
with  the  water  flowing  to  it  and  its  value  without  such  flow.^  It  has 
been  held  that  the  damages  could  be  assessed  on  the  basis  of  supplying 
power  in  the  place  of  that  destroyed.®  But  in  Sparks  Mfg.  Co.  v. 
Newton^  it  is  said  that  the  difference  between  the  market  value  of 
the  mill  before  and  after  the  diversion  is  a  safer  criterion  than  esti- 
mates of  the  possible  cost  of  restoring  the  power  by  steam.  Perma- 
nent damages  cannot  be  recovered  if  there  was  no  right  to  make  a  per- 
manent diversion  of  the  water.®  The  fact  that  no  use  has  ever  been 
made  of  the  water  will  not  prevent  the  recovery  of  substantial  dam- 
ages.^    Where  one  wrongfully  digs  a  ditch  on  the  lands  of  another  so 


of  the  canal  and  drawn  water  therefrom 
in  excess  of  hia  reasonable  requirements. 
Lonsdale  Co,  v.  Moies,  2  Cliff.  538,  Fed. 
Ca3.  No.  8,407. 

'  When  the  diversion  of  water  doed 
not  appear  to  have  been  continued  for 
more  than  twelve  days,  and  no  estimate 
is  given  for  the  loss  occasioned  by  the 
diversion  for  that  period,  and,  while 
there  is  evidence  of  loss  to  plaintiff 
by  the  failure  of  his  crops,  tnere  is 
nothing  to  show  how  much  of  this  1os.h 
was  due  to  the  diversion  of  the  water 
or  how  much  to  the  natural  failure  of 
water, — there  is  no  evidence  in  the  case 
from  which  damages  can  be  estimated. 
ChurckUl  y.  Rose,  136  Cal.  576,  GO  Pac. 
416. 

*One  claiming  only  such  damages  as 
he  has  suffered  by  reason  of  being  de- 
prived of  water  for  his  stock  and  having 
his  fencing  washed  away  by  reason  of 
the  diversion  by  one  above  of  a  stream 
from  its  natural  channel  as  it  had 
formerly  flowed  through  his  land  cannot 
recover  the  damages  caused  thereby  to 
his  land.  Juctt  y.  Renaker,  13  Ky.  L. 
Rep.  782. 

But  imder  the  North  Carolina  prac- 
tice, the  damages  sustained  between  the 
bringing  of  the  action  and  the  rendition 
of  the  judgment  may  be  included  in  an 
action  to  recover  damages  for  the  un- 
lawful diversion  of  water.  Rice  v.  Nor- 
folk  d:  O.  R.  Co.  130  N.  C.  375,  41  S.  E. 
1031. 

*Mar8h  y.  Deiaicare,  L.  d  W.  R.  Co.  35 
N.  Y.  S.  K,  719,   12  N.  Y.  Supp.  376; 


Aberdeen  v.  Bradford,  04  Md.  G70,  .11 
Atl.  614. 

'^Southerti  Marble  Co.  v.  Darnell,  94 
Oa.  231,  21  S.  E.  631;  Lycoming  Ooh  d 
Water  Co,  v.  Moyer,  99  Pa.  616;  Qalla- 
(fher  V.  Kingston  Water  Co,  25  App. 
Div.  82,  49  N.  Y.  Supp.  250;  Hyracuse 
V.  Staoey,  45  App.  Div.  249,  61  N.  Y. 
Supp.  166. 

The  measure  of  damages  for  the  di- 
version of  water  from  lands  on  which 
there  are  mineral  deposits,  for  the  work- 
ing of  which  the  diverted  water  would 
have  been  available,  is  the  difference  in 
value  of  such  land  with  and  without 
the  diverted  water,  or  of  such  deposits 
themselves,  with  and  without  such  wa- 
ter, where  they  have  never  been  opened 
or  worked  or  put  in  a  state  of  prepara- 
tion for  applying  the  water  to  them. 
Southern  Marble  Co,  v.  Darnell,  94  Ga. 
231,  21  S.  E.  631;  Hanover  Water  Co. 
V.  Ashland  Iron  Co.  84  Pa.  279. 

•Irving  y.  Media,  10  Pa.  Super.  Ct. 
132. 

'  60  N.  J.  Eq.  399,  45  Atl.  596. 

*Cmig  y.  Shippensburg,  11  Pa.  Super. 
Ct.  400. 

A  permanent  damage  cannot  be  pre- 
simied  to  have  been  suffered  by  a  diver- 
sion of  water  by  a  pipe  placed  in  the 
stream  by  the  upper  riparian  owner; 
but,  plaintiff's  right  having  been  estab- 
lished in  a  first  suit,  subsequent  actions 
m.iy  be  brought  for  a  continuance.  Bare 
V.  Hoffman,  70  Pa.  71,  21  Am.  Rep.  42. 

*Trent-Rtouqhton  v.  Barbados  Water 
Supply  Co.   [1893]   A.  C.  502,  (12  L.  J. 
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as  to  connect  the  waters  of  two  channels  running  through  siu^h  landa^ 
the  measure  of  daiuages  wouhi  be  the  cost  of  tilling  up  tsuch  ditch  so 
as  to  restore  said  lands  to  tlieir  original  condition,  and  not  the  iliffer- 
ence  in  the  value  of  the  land  before  and  after  the  digging  of  the  ditcfa^ 
as  in  case  of  a  permanent  injury. ^^  If  the  diversion  is  touii>orary, 
the  most  satisfactory  measure  of  damages  is  the  diminished  rental 
value  of  the  property  during  the  continuance  of  the  diversion  to  the 
time  of  trial."  But  cvidenee  of  the  use  to  which  the  land  had  beeii 
put  is  necessary  to  show  its  rental  value.  As  said  in  Clark  v.  Penn- 
sfjlrania  R.  Co.^^  the  estimated  annual  value  of  a  mill  site,  as  such, 
and  indepencilent  of  the  land,  is  fanciful,  conjectural,  and  speculative^ 
for  it  is  based  ujwn  its  value  as  applied  to  some  sort  of  a  mill.  It 
cannot  he  used  as  a  measure  of  special  damages  claimed  by  reason  of 
a  diversion  of  water  therefrom.  If  the  water  has  been  used  for  pn* 
pelling  a  particular  kind  of  mill,  the  net  prolits  which  have  lx>en  losl 
by  the  inability  to  run  the  mill  because  of  the  divei-sion  may  be  ood- 
sidered  in  arriving  at  the  rentiil  value  of  the  property.**  In  case  the 
land  was  used  for  agi'icultural  purposes,  the  value  of  the  crops  lost 
because  of  inability  to  use  the  water  may  Ik?  considered.'*  What  the 
land  w'ould  have  produced  the  year  a  diversion  was  made  from  a 
slough  Uiereon  of  water  used  for  irrigation  purposes,  if  water  could 
have  been  procured  to  irrigate  it  as  preparations  had  been  made  t\> 
do,  is  direct  and  not  spi*culative  or  uncertain  in  character,  and  may  be 

P.  C.  N.  S.  123,  1  Repoi-ts,  403,  69  L.  T.        But   anticipated  profits  arising  from 

N.  S.  Itt4.  the  running:  of  a  mill  which  has  never 

"•/^osa  V.  Billingtonf  98  Tenn.  375,  39  been  erectetl  cannot  be  recovered  in  an 

S.  VV.  717.  action  for  the  diversion  from  a  stream 

^^Colrick  V.  Swinburne^  106  N.  Y.  503,  nmnin":    through     the     land     of    water 

12  N.  E.  427.  which  would    have    been    available    for 

The  mcaHurc  of  daninge  to  a  mill  pond  running    such    a    mill,  if    constructed, 

by  thn  diminution  of  water  in  a  running  Fioutliem  Marble  Co.  v.  DameU^  94  Ga. 

stream  by  digging  a    deep    trench    and  231,  21  8.  E.  531. 
constructing     an    aqueduct    across    the        "/?//«>  v.  Tone,  58  Cal.  289. 
vallc^y  of  the  stream  is  the  difference  in        In  an  action    for   damages    rc^tilting 

the  A'alue  of  the  use  of  the  pond  from  from  depriving  a  riparian  proprietor  of 

the  time  of  the  wrongful  act  to  the  com-  his  appurtenant  water  rights,  the  dif- 

moncement  of  the  suit  to  recover  there-  ferencc  in  the  crops  produced  on  such 

for,  and  not  the  diminution  in  the  per-  land  before  and  after  the  diversion  is 

manent  value  of  the  property.     Covert  material  in  determining  whether  or  not 

V.  Valentine,  60  N.  Y.  S.  R.  516,  21  N.  there  has   been   a  change  in   its   rental 

Y.  Supp.  219;  Clark  v.  Pennsylvania  R,  value.    8oj>er  y.  New  York,  71  Appb  Div. 

Co.   145  Pa.  438,  27  Am.  St.  Rep.   710,  «18,  75  N.  Y.  Supp.  969. 
22  Atl.  989.  The  meu.sure  of  damages  for  the  lo^- 

"  145  Pa.  438,  27  Am.  St.  Rep.  710,  of  a  crop  by  the  wrongful  diversion  of 

22  Atl.  989.  water  from  a  stream   so  as  to  deprive 

^^Ehrgood     v.    Moscow    Water    Co.    4  the  owner  of  irrigation  privileges  is  the 

I^ek.     Legal    News,    151;    Washington  market    value   thereof,   over   and   above 

County   Watei'   Co.   v.    Carver,   91    Md.  the  cost  of    producing,  harvesting,  and 

398,  46  Atl.  979;  Fitrshnmofis  v.  Munch,  marketiiii;  the  same,    Shoticell  v.  DodQt, 

79  111.  App.  538.  8  Wash.  337,  36  Pac.  254. 
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shown  in  an  action  to  recover  damages  for  sueh  diversion.**  And  if 
pern  anent  injury  has  been  (•au!^cd  to  the  proixjrty  b}'  tlie  diversion  of 
the  water,  that  may  be  considered  as  well  as  the  diminution  in  rental 
value.***  Jiut  only  such  damages  as  have  been  occasioned  up  to  the 
time  of  the  trial  can  be  recovere<l  where  the  injury  is  not  perma- 
nent.*^ And  in  such  cases  a  recovery  will  not  bar  an  action  for  the 
damages  which  subsequently  accrue.*®  In  an  action  by  a  riparian 
proprietor  to  restrain  the  diversion  of  water  from  a  stream,  and  for 
damages  for  prior  diversion,  alleged  damage  to  tracts  of  his  land  not 
bordering  on  the  stream  and  to  cattle  pastured  on  such  land  cannot  be 
^how^l.*• 

VI.    TnTKRFERKNOE  WlTJf  STKEAM  FOR  CONVBNIEWCB  OF  PUBLIC. 

511.  Kight  to  interfere  with  stream  for  public  conyenienoe. — 
As  has  already  been  seen  there  is  no  right  to  divert  the  water  from  a 
stream  to  furnish  a  public  water  supply.*  And  the  same  rule  applies 
in  case  of  an  attempted  diversion  of  the  water  by  a  corporation  which 
has  undertaken  to  furnish  a  supply  of  water  for  any  public  purpose. 
It  will  be  enjoined  from  taking  the  water  from  tlie  stream  unless  it 
has  acquii*ed  a  right  to  do  so.^  So,  persons  engaged  in  making  im- 
provemeiitji  which  are  intended  to  be  for  the  benefit  of  the  public  have 
no  right  to  intcrfen*  with  the  course  of  streams  to  the  injury  of  ripa- 
rian OAvners.  A  raih'oad  company  is  liable  for  diverting  the  water 
from  a  stream  for  its  own  convenience  in  constructing  its  roadbed,  to 
the  lower  proprietor  \vho  is  thereby  deprived  of  the  use  of  the  water ; 
and,  in  case  it  attempts  to  change  tlie  channel  of  the  stream,  it  will  be 
liable  for  injuries  caused  by  casting  the  water  onto  the  lower  property 
in  an  unusual  manner  to  its  injury.^  So  the  company  has  no  right 
to  construct  embankments  which  will  deflect  the  flow  of  the  water  to 

•*£?//«  V.  Tour,  58  Cal.  '289.  covorod.     Watts  v.  Ifarfolk  S  W.  R.  Co. 

"•East  Jersey    Watrr  Co.  v.   Rxgelovr,  39  W.  Vn..  190,  23  L.  R.  A.  674,  45  Am. 

60  N.  J.  L..  20i,  38  Atl.  631.  St.  Rep.  894,  19  S.  E.  621. 

"R'tV/iowii?  V.  Vamdrn  d  R.  Water  Co.       ^'Covert  v.  Brooklyn,  13  App.  Div.  188, 

79    Me.    54.3.    11    Atl.  (MK);    Thayer    v.  43  N.  Y.  Supp.  310. 
Brooks,  17  Ohio,  489.  49  Am.  Dec.  474;        '*Heinlen  v.  Fresno  Canal  ds  Irrig.  Co. 

Rogers  v.  Dickson,  10  U.  C.  C.  P.  481.  68  Cal.  .35,  8  Pnc.  513. 

Where,  in  the  constniction  of  a  rail-        *  See  antr^  §137. 
road,  rock  is,  by  blastin*;,  thrown  in  a       ^Oallagher  v.  Kingston  Water  Co.  25 

crpek,  and  the  same  is  diverted  from  its  App.  Div.  82,  49  N.  Y.  Supp.  250. 
natural    course,   and    where   it    appwira       ^Urnon  P.  R.  Co.  v.  Dyohe,    31    Kan. 

that  Ruch  obstruction  in  the  stream  is  120.  1  Pac.  243 ;  Wells  v.  "Sew  Haven  d- 

not  npce»H.iry  for  the  maintenance  of  the  .V.   Co.   151    Nfjms.  46,  21  Am.  St.   Rep. 

road,   the   damage   resulting    from    the  123.  23  N.  E.  724;   Culf,  C.  d  8.  F.  R. 

diversion    of  the  stream    is  not    perma-  <-o.    v.    Jones.    3    Tex.    App.    Civ.    Cas 

nent,  and  only  pa-^t  damages  may  be  re-  (Willpon)   f    21,  p.  39;    Van   Orsdol   y 
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the  injury  of  an  adjoining  landowner.*  It  will  not  be  permitted^ 
either  to  save  itself  expense  or  to  improve  its  roadbed,  by  changing  the 
flow  of  a  stream  of  water  to  the  injury  of  private  property  owners.' 
The  acquisition  by  the  company  of  land  on  the  bank  of  a  stream  gives 
it  no  more  control  over  the  water  than  its  grantor  had.*  The  mere 
acquisition  of  a  right  of  way  across  property  does  not  include  a  right 
to  change  or  divert  streams  which  are  crossed  by  the  right  of  way." 


Burlingtcn,  O,  R.  d  N,  R,  Co.  66  Iowa, 
470.  9  N.  W.  379;  Illinois  C.  R.  Co.  ▼. 
Miller,  68  Miss.  760,  10  So.  61;  Cordon 
v.  Pennsylvania  JB.  Co.  6  W.  N.  C.  405, 
6  Hep.  727. 

The  fact  that  a  railroad  company 
changed  the  channel  of  a  water  course 
within  the  corporate  limits  of  the  mu- 
nicipal corporation  under  the  authority 
of  the  latter,  by  vL'-tue  of  a  statute  con- 
ferring upon  municipal  corporations 
power  to  change  the  channel  of  water 
courses  within  their  limits,  .ioes  not  re- 
lieve the  railroad  company  from  liabil- 
ity for  damages  suffered  by  a  property 
owner  from  flooding  caused  by  such  di- 
version, where  the  change  was  made  en- 
tirely for  the  private  benefit  of  the  com- 
pany. Rock  Island  d  P.  R.  Co.  v.  Krapp, 
74  111.  App.  158. 

A  railroad  company  having  built  its 
line  across  a  water  course  and  provided 
no  culvert,  thus  diverting  the  stream, 
and  by  the  same  act  deflected  surface 
water  in  the  same  direction,  which 
<:aused  the  confluent  waters  to  succes- 
sively fill  two  abandoned  quarries  on 
adjoining  land,  so  that,  in  a  freshet, 
the  flood  burst  through  the  division 
wall  to  a  quarry  beyond  belonging  to 
another  owner,  must  answer  in  damages 
for  the  resulting  injury  to  the  latter, 
notwithstanding  such  result  could  not 
have  been  foreseen,  and  the  broken  di- 
viding wall  would  have  kept  back  the 
water  had  it  not  been  weakened  by  en- 
croachments from  the  farther  side,  an- 
tecedent to  the  construction  of  the  road. 
iUlson  V.  Delaware  d  E.  Canal  Co.  65 
Vt.  213,  30  Am.  St.  Rep.  802,  26  Atl. 
70. 

The  knowledge  of  officers  of  a  com- 
pany purchasing  a  railroad  as  to  the  ex- 
istence and  continuance  by  it  of  a  nui- 
sance created  by  the  acts  of  its  former 
owners  in  diverting  a  water  course  onto 
adjoining  land  will  be  deemed  the  knowl- 
edge of  such  company  where  the  work 
creating  the  nuisance  was  done  under 
the  directions  of  such  officers  while  they 
were  serving  in  similar  capacities  for 
the  old  company.  George  v.  Wabash 
Wealcm  R.  Co.  40  Mo.  App.  433. 


^Successive  actions  may  be  main- 
tained to  recover  for  injuries  to  plain- 
tiff's land  resulting  from  the  construc- 
tion of  an  embankment  which  caused 
the  water  of  a  stream  to  flow  on  to  hU 
land,  such  flowing  occurring  annually 
to  the  injury  of  crops  planted  each  year 
and  the  injury  var^'ing  in  extent  with 
the  volume  of  water  discharged  upon 
the  land.  Van  Hoosfier  v.  Hannibal  d 
8t.  J.  R.  Co.  70  Ma  145;  Dioksen  v. 
Chicago,  R.  I.  d  P.  R.  Co.  71  Mo.  575. 

*Qeorge  v.  Wabash  Western  R.  Co.  40 
Mo.  App.  433;  Parker  v.  Norfolk  d  C. 
R.  Co.  123  N.  C.  71,  31  S.  E.  381. 

One  who  is  injured  by  the  diversion 
of  a  stream  during  the  building  of  a 
railway  embankment  is  entitled  to  dam- 
ages for  the  injury  already  occasioned 
thereby,  and  to  an  order  directing  the 
construction  of  a  proper  passageway, 
and  an  injunction  perpetually  rcBlrain- 
ing  such  diversion,  even  aftor  lapse  of 
time,  where  ho  has  not  acquiesced  in  the 
diversion,  but  has  been  active  in  oppo- 
sition thereto.  Young  v.  Chicago  d  H. 
W.  R.  Co.  28  Wis.  171. 

•Parker  v.  Norfolk  d  C.  R.  Co.  123 
N.  C.  71,  31  S.  E.  381. 

^Stodghill  v.  Chicago,  B.  d  Q.  R.  Co. 
43  Iowa,  26,  22  Am.  Rep.  211. 

Where  a  railroad  company  diverts 
one  branch  of  a  stream  into  anoUier 
branch,  above  their  natural  junction, 
unless  it  was  necessary  to  do  so  in  order 
to  make  the  best  provision  for  the  safety 
of  passengers  and  property  to  be  trans- 
ported over  the  road,  it  incurs  liability 
for  at  least  nominal  damages,  and  for 
such  actual  damages  as  it  causes,  as 
such  an  injury  did  not  reasonably  fol- 
low from  the  condemnation  of  the  land 
for  railroad  purposes.  Adams  v.  Dur- 
ham d  N.  R.  Co.  110  N.  C.  325,  14  S. 
E.  867. 

A  landowner  who  has  granted  a  right 
of  way  to  a  railroad  company  to  crass 
his  land  may  not,  when  the  construc- 
tion of  the  railway  has  diverted  a 
stream  of  water,  in  proceedings  by  the 
railway  to  condemn  land  for  a  ditch  in 
lieu  of  the  original  channel  of  the  water 
course,  claim  damages  for  the  diversion. 
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The  benefit  which  may  result  to  the  public  from  a  change  of  the  course 
of  a  stream  i«,  however,  such  that  the  legislature  may  permit  the  ac- 
quisition of  the  right  to  make  the  change  under  the  power  of  eminent 
domain.^  General  authority  to  construct  a  railroad  across  a  partic- 
ular parcel  of  property  does  not  include  the  right  to  change  the  flow 
of  water  courses  therein,  unless  such  change  is  necessary  for  the  pub- 
lic accommodation.  As  said  in  Pugh  v.  Oolden  Valley  R.  Co.^  a  rail- 
road company  in  constructing  its  road  may  divert  the  course  of  a 
stream  only  when  it  constitutes  an  actual  obstacle  to  the  construction 
of  the  line,  and  not  merely  for  the  purpose  of  saving  the  company  ex- 
j>ense,  under  a  statute  authorizing  it  so  to  do  when  necessary  for  mak- 
ing, maintaining,  or  altering  the  railway.  The  appropriation  of  land 
upon  which  to  construct  a  new  channel  for  a  stream,  across  a  bend  or 
loop  of  which  a  railroad  is  constructed,  is,  however,  when  required 
by  such  construction,  to  all  intents  and  purposes  an  appropriation  of 
the  land  for  the  railroad,  within  the  provision  of  a  statute  authorizing 
the  company  to  appropriate  land  deemed  necessary  for  its  railroad.'® 
In  case  the  railroad  company  attempts  to  change  the  channel  of  the 
stream  without  right,  it  may  be  compelled  to  restore  the  same  to  its 
former  course.^*     Even  a  successor  in  title  of  a  railroad  company 

He  will  be  left  to  hi»  remedy  for  dam-  ments  are  the  only  methods  by  which 
ages  for  the  diversion  of  the  stream  in  the  increanp  in  safety  can  be  effectually 
a  suit  wherein  the  question  as  to  wheth-  obtains! .  Ripelow  v.  Draper^  6  N.  D. 
er  the  diversion  wa«  or  was  not  con-  152,  (ift  N.  \V.  570. 
tern  plated  in  the  conveyance  of  the  right  •I^  R.  15  Ch.  Dir.  330,  49  L.  J.  Ch. 
of  way  can  be  properly  presented.  Had  N.  S.  723,  42  L.  T.  N.  S.  S63,  28  Week, 
thore  been  no  conveyance  of  the  right  of  Rep.  863,  AtFirniing  L.  R.  12  Ch.  Div. 
way  he  might  have  chiimed  damages  for   274. 

tlie  diversion  of  the  stream  in  an  ac-  But  the  right  permanently  to  divert 
tion  to  condemn  the  right  of  way.  the  water  of  a  stream  into  a  new  chan- 
Jackman  v.  MtMouri  P.  R.  Co.  15  Neb.  nel  when  necessary  to  the  construction 
524.  19  N.  W.  497.  of    a    railroad    across    a    bend    or    loop 

*klarch  V.  P«>rt8mouih  d  C.  R.  Co,  19  therein  is  conferred  by  a  statute  declar- 
N.  H.  372;  ReuBch  v.  Chicago,  B.  d  Q,  ing  that  it  shall  be  lawful,  whenever  it 
R.  SI  Iowa,  087,  11  N.  W.  647.  may  be  necessary  in  the  construction  of 

Sufficient  necessity  for  the  condemna-  a  road  to  cross  any  stream  of  water,  to 
tion  of  the  right  of  a  riparian  proprie-  divert  the  same  from  its  present  bed, 
tor  to  have  a  natural  stream  flow  but  that  such  a  stream  shall,  without 
through  his  land  is  shown  where  the  ob-  unnecessary  delay,  be  placed  ''in  such 
ject  of  the  diversion  is  to  place  a  rail-  condition  as  not  to  impair  ita  former 
road  company  in  a  position  to  increase  use/'— the  latter  requirement  not  ne- 
the  safety  of  its  tracks  by  constructirig  oessitating  it>-  restoriition  to  its  former 
solid  embankments  in  the  place  of  place  or  condition.  Valley  R,  Co.  v. 
bridges  across  the  river,  it  appearing  BohiHf  34  Ohio  St.  114. 
that  the  bridges  are  in  danger  of  lieing  ^^Valley  R.  Co.  v.  Bohfn,  34  Ohio  St. 
injured  by  ice  gorges,  thereby  endanger-    114. 

ing  persons  and  property  and  making  a       "Wrt/jAe  v.  Syracuse,  B,  d    N.  T.  R. 
sucipension  of  traffic  probable :  and  it  al-   Co.  49  Hun,  445,  3  N.  Y.  Supp.  480,  Af • 
40  appearing  that  the  diversion  of  the   firmed  in  124  N.  Y.  668,  27  N.  E.  854. 
stTRam  and  the  building  of  the  embank-       When  a  railroad  company  in  the  oon- 
Voi,.  IT.— Waters,  106. 
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which  diverted  the  waters  of  a  stream  for  purposes  of  constructioD 
may  be  compelled  by  mandamus  to  restore  the  waters  to  their  anci^it 
channel.'*  The  negligent  change  of  the  course  of  a  river  or  of  the 
flow  of  its  water  is  as  much  a  wrong  to  be  prevented,  as  though  it  was 
intentionally  effected.*^ 

612.  Obtaining  right  by  condemnation  or  contract. —  It  being  estab- 
lished tiiat  the  right  to  change  the  channel  of  a  stream  must  be  ac- 
quired by  right  of  eminent  domain,  the  questions  in  each  case  are  as 
to  whether  or  not  the  one  attempting  to  do  so  had  been  given  au- 
thority by  the  legislature  and  whether  or  not  the  right  had  been  ac- 
tually acquired  by  the  proper  proceedings  and  the  payment  of  dam- 
ages. The  mere  changing  of  the  channel  of  the  stream  is  not  an  act 
which  will  take  a  parol  agreement  for  the  sale  of  lands  out  of  the  stat 
ute  of  frauds.*  But  it  is,  nevertheless,  an  act  which,  to  be  justified, 
must  be  expressly  authorized,  and  the  right  to  do  so  must  be  acquired 
in  lawful  manner.  The  damages  must  be  ascertained  in  the  manner 
provided  by  statute,  and,  if  the  railroad  company  is  acting  under 

Btruction  of  its  road  across  a  natural  or  the  institution  of  condemnation  pro- 
w&ter  course  covers  up  a  spring  from  ceedings  therefor,  the  takinjir  of  which 
which  a  part  of  the  supply  of  water  is-  will  endnnger  his  property  owing  to  the 
sues,  builds  a  large  embankment,  and  by  probability  that  it  will  produce  a  deflec- 
other  means  totally  diverts  the  water  tion  of  the  channel  of  a  nearby  river, 
from  the  land  of  a  person,  through  thus  producing  irreparable  injury, — ea- 
which  it  naturally  flowed  befoi-e  the  con-  pecially  as  such  contemplated  act  would 
struction  of  the  road,  such  person  is  en-  exceed  the  powers  granted  such  railroad 
titled  to  a  mandatory  injunction  against  company  by  its  charter.  Cobb  v.  lUi- 
the  railroad  company  restraining  the  di-  noia  d  8(.  L.  R.  d  Coal  Co,  68  111.  233. 
version  of  the  water  from  his  land;  *Thc  changing  by  a  railroad  company 
and  that  such  owner  has  another  water  of  the  channel  of  a  brook  so  as  to  con- 
course running  through  the  same  land  duct  it  along  the  alleged  dividing  line 
does  not  affect  his  right  thereto.  Atchi-  between  its  property  and  that  which  it 
son,  T.  d  8,  P.  R.  Co.  v.  Lwig,  46  Kan.  agrees  to  release  to  the  person  from 
701,  26  Am.  St.  Rep.  165,  27  Pac.  182.  whom  its  right  of  way  was  taken  cannot 

But  a  riparian  owner,  across  the  cor-  be  considered  in  determining  whether  or 

ner  of  whose  land  a  creek  flows  which  is  not  there  was  such  performance  of  th(> 

of  little  value  for  any  purpose,  and,  in  agreement  as  to  take  the  case  out  of  the 

wet  seasons  a  menace,  will  not  be  grant-  statute  of  frauds.     Barnes  v.  Boston  d 

ed  a  mandatory  injunction  for  the  resto-  M.  R.  Co.  130  Mass.  388. 
ration  of  the  stream   after   a  railroad        So,  an  agreement  by  a  railroad  com- 

company,  at  large  expense  and  without  pany,  in  consideration  of  the  conscafit  of 

any  objection  on  the  part  of  the  owner,  the  owner  of  an  artificial  water  course 

but  with  his  knowledge,  has  diverted  the  to    permit    the    filling    of    the    chann^ 

channel  of  the  creek.     Slocumb  v.  Chioa-  thereof  and  divereion  of  the  water  there- 

<70,  B.  d  Q.  R.  Co.  57  Iowa,  675,  UN.  from  into  another  channel  on  other  lands 

W.  641.  in  the  construction  of  the  railroad,  that 

^Lefurpy  v.  Ifew  York  d  N.  R.  Co.  21  it  w^ill  open  the  old  channel  and  restorr 

N.  Y.  8.  R.  113,  3  N.  Y.  Supp.  302.  the    wster   thereto    whenever    requested 

"An  injunction  will  lie  to  prevent  a  by  such  owner  is  not  a  contract  for  an 

railroad   company    from    entering   upon  interest  in  land  within  the  meaning  of 

tlic  land  of  another  near  its  line  for  the  the  pfatute    of    frauds,    but    merely    a 

purpose  of  obtaining  sand  and  soil  there-  promijse    to    perform    work    and    labor. 

from  for  j»ale,  without  the  owner's  per-  IJawUfon  d  R.  Hydraii1\n  Co.  v.  Pi«mn- 

mission,    the   oH'pring    of    compensation,  nati,  //.  cf-  /i.  /?.  Co.  211  Ohio  St.  341. 
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Statutory  authority,  an  action  at  lav?  cannot  be  maintained.'  The  fee 
of  the  land  under  the  stream  need  not  be  taken.^  If  the  intention  to 
change  the  course  of  the  stream  was  manifest,  the  award  of  damages 
for  the  right  of  way  will  be  presumed  to  have  included  all  injury  to 
w»sult  from  the  change.*  If  the  railroad  company  has  power  to 
change  the  course  of  the  stream,  permanent  damages  for  the  change 
may  be  assessed  in  one  proceeding  so  as  to  give  it  the  right  to  main- 
tain the  stream  in  its  new  channel.'  If  the  railroad  company  obtains 
the  right  by  contract  to  change  the  channel  of  the  stream,  it  is  not  an 
insurer  of  the  sufficiency  of  the  new  channel,  but  is  bound  only  to  take 
reasonable  care  that  tlie  channel  provided  shall  be  adequate  to  carry 
the  water  which  formerly  flowed  in  the  old  channel.^  Permission  to 
change  the  course  of  the  stream  does  not  authorize  the  change  of  the 


^Little  V.  Dublin  d  /).  R.  Co,  7  Ir.  C. 
f..  R*D.  82;  Aldrich  v.  Che^thire  R.  Co, 
21  N.  H.  359,  63  Am.  Dec.  212. 

When,  after  prescribing  a  particular 
mode  in  which  damages  shall  be  ascer- 
tained and  compensated,  the  legislature 
authorizes  the  construction  of  a  railroad 
the  necessary  and  natural  consequence 
of  which  is  to  divert  the  waters  of  a 
permanent  spring  supplying  a  dwelling- 
house  with  water,  the  railroad  corpora- 
tion oannctt  be  held  liable  as  a  wrong- 
doer by  the  owner  of  the  spring.  Aid- 
rioK  V.  Cheshire  R.  Co.  21  N.  H.  359,  53 
Am.  Dec.  212. 

•Bigeloto  v.  Draper,  6  N.  D.  152.  «9  N. 
W.  670. 

*  Commissioners  appointed  under  an 
act  of  the  legislature  to  aHMe<(S  damages 
caused  by  the  const rtict ion  of  a  railroad, 
who  make  an  assesi«ment  of  damages 
under  full  power  to  consider  all  inju- 
ries that  an  owner  has  sustained,  in 
order  not  to  deprive  them  of  the  power 
of  independent  action  intended  to  be 
conferred  upon  them  by  the  legislature 
must  be  conclusively  presumed  to  have 
included  therein  the  injury  arising  from 
the  diversion  of  a  spring  supplying  a 
flwelling-housc  with  water,  although 
such  diversion  was  not  caused  until  aft- 
er the  award  was  made.  Aldrich  v. 
Cheshire  R,  Co.  21  N.  H.  359,  53  Am. 
Dec.  212. 

The  right  to  divert,  within  the  limits 
of  land  condenmed,  a  stream  (lowing 
across  the  proposed  line  of  a  railroad 
may,  under  a  charter  conferring  power 
to  acquire  by  condemnation  land  for  the 
construction  of  the  railroad,  be  obtainetl 
by  condemnation  of  the  land,  duly  con- 
Anned,  and  payment  or  tender  of  the 


damages  awarded,  on  proof  dehors  the 
inquisition  that  the  attention  of  the 
jury  of  inquisition  was  directed  to  the 
intended  diversion  at  the  time  of  taking 
and  before  they  signed  the  same;  ana 
the  owner  of  land  condenmed  is  not  eo- 
titled  to  an  injunction  restraining  the 
diversion  thereof  on  the  ground  of  irre- 
parable injury,  since  it  is  to  be  pre- 
sumed that  the  jury  estimated  in  their 
inquisition  the  damages  to  result  from 
such  diversion.  Baltimore  d  P,  R.  Co. 
V.  Magruder,  34  Md.  79,  6  Am.  Rep. 
310. 

^Fowle  V.  yew  Haven  d  N.  Co.  \\2 
Mass.  334,  17  Am.  Rep.  106;  Fovoie  v. 
New  Baven  d  N.  Co.  107  Mass.  352; 
Stodghill  v.  Chicaffo,  B,  d  Q,  R,  Co,  53 
Iowa,  341,  5  N.  W.  495. 

Permanent  damages  may  be  assessed 
against  a  railroad  company  at  its  re- 
quest for  damage  resulting  from  its  di- 
version or  obstruction  of  a  water  course, 
although  the  sole  damage  was  done  by 
one  freshet.  Hooutt  v.  Wilmington  d 
W.  R.  Co.  124  N.  C.  214,  32  S.  E.  681. 

•St.  Louis.  I.  M.  d  8,  R.  Co.  v.  Wal- 
brink,  47  Ark.  330,  1  S.  W.  545. 

A  railroad  company  changing  a  water 
course  under  the  authority  given  by  a 
deed  of  its  right  of  way  is  not  liable  for 
flooding  the  grantor's  land  by  the  con- 
struction of  a  new  channel  of  insuffi* 
cient  capacity,  unless  the  channel  as  con- 
structed was  of  a  less  capacity  than  the 
river  bed.  Potrvra  v.  fit.  f/ouis,  I.  U.  d 
S.  R.  Co.  71  Mo.  App.  540. 

When  a  railroail  purchases  land  for 
the  express  purpose  of  turning  a  stream 
of  water,  so  as  to  avoid  bridging  it.  and 
changes  the  course  skilfully  and  with 
due  care  to  prevent  damage,  it  is  not 
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flow  of  streams  from  other  lands  so  as  tx)  cast  them  upon  lands  of  the 
grantor  to  his  injury.^  Permission  to  change  the  channel  imposes 
upon  the  railroad  company  no  <luty,  and  it  need  make  only  such 
changers  as  will  further  its  OA\'n  int(^rests.^  And  only  such  structural 
work  is  required  as  will  perform  the  work  which  the  company  has 
promised  to  do  in  consideration  of  the  permission  to  make  the  change ; 
and  it  need  not  construct  the  best  class  of  work.®  Where  a  license  to 
fill  up  an  artificial  water  course  in  the  construction  of  a  railroad 
across  it  is  obtained  from  a  corporation  in  possession  of  such  water 
course  as  owner,  in  consideration  of  an  agreement  by  the  licensee  to 
re-open  and  restore  the  water  course  when  requested  so  to  do,  the  li- 
censee, when  sued  for  the  breach  of  his  promise,  is  estopped  from  set- 
ting up  that  the  ownership  and  maintenance  of  such  water  course  by 
the  corporation  was  ultra  vires.'^^*  In  addition  to  the  change  of  the 
channel  of  tlie  stream  there  are  other  injuries  which  may  result  by  in- 
terference with  a  stream  by  the  construction  of  a  public  improvement. 
The  work  may  be  constructed  in  such  a  manner  as  to  interfere  with 
the  obtaining  of  i)ower  by  a  mill.  In  a  })roceeding  to  condemn  land 
for  a  right  of  way  across  a  mill  pond  where  the  plan  of  construction 
will  materially  affect  the  question  of  <la:nages  to  the  mill  property 
not  taken  by  reason  of  the  cutting  off  of  more  or  less  of  the  water  sup- 
ply, the  railroad  company  should  present  a  plan  of  constnietion  of  its 
road  over  the  premises,  which  should  be  preserved  in  the  records  of 
the  court,  so  that  if  there  should  be  a  departure  therefrom  to  the  said 
owner's  damage,  he  may  have  his  remedy  for  such  increased  damages 

liable  to  the  grantor,  if  subsequent  ac-  the    road   cannot   be   safely  oonstnicted 

tion  of  the  stream  in   its  new  channel  across  tlie  stream  in  such  a  manner  as 

has  the  effect  to  wash  away  portions  of  to  make  a   total  diversion,    since    that 

the  grantor's  adjoining  meadow.     Nor-  provision  is  subordinate  to  the  main  ob- 

ris  V.  Vermont  0,  R.  Co.  28  Vt.  99.  ject  of  the  purchase,  which  was  the  new 

^8t.  Lotiis,  T.  Jf .  <€  S.  R.  Co.  v.  HarriSf  and  safe  construction    of  the    railroad 

47  Ark.  340,  1  S.  W.  009.  bed  across  the  river;  and  the  company 

*A  total  diversion  by  a  railroad  com-  is  not  bound  by  its  construction,  in  the 

pany  of  the  waters  of    a  stream    from  first  instance,  of  a  solid  embankment  at 

their  natural  channel  so  as  to  couiplete-  the  point  of  diversion,  where  such  con- 

ly  drain  it  is  not  required  by  a  stipula-  stniction  proves  unsafe  and  is  destroyed 

tion  in  a  deed  of  land  to  it    with    the  by  flood,  but  may  rebtiild  the  road  with 

right  to  divert  the  waters  of  the  stream  a  solid  embankment  below  and  an. open 

as  may  be  required  in  the  alteration  of  trestle  above,  so  as  to  permit  the  llow- 

the  location  of  the  railroad  so  as  to  run  ing  of  the  water  into  the  old  bed  over 

it  in  a  straight   line  across,  instead  of  the  top  of  the  solid  part  of  the  emlmnk- 

foUowing    a    semi-circular    bed    of,  the  ment  in  case  of  high  waters,    ihurslcr  ▼. 

stream,  providing  that  a  culvert  in  the  Baltimore  d  0.  R.  Co.  60  Md.  358. 
road  on  its  new   location    shall    lie    so       Hhirsler  v.  Baltimore  d  O.  R.  Co.  60 

placed  as  to  drain  '*as  far  as  practica-  Md.  3.58. 

ble"  the  former  bed  of  the  stream  after        ^^Hamilton  dc  R.  Hydraulic  Co.  v.  Cin- 

the  waters  are  diverted  therefrom,  where  cinnaiij  H.  d  D.  R.  Co.  29  Ohio  St.  341. 
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i*esulting  from  the  departure.**  When  the  improvement  is  to  bo  con- 
structed in  such  a  manner  as  to  interfere  with  the  power  of  a  mill,  the 
damages  are  to  be  fixed  at  such  sum  as  will  place  the  mill  owner  in  as 
^j;ood  a  position  as  though  the  improvement  had  not  been  made.*^ 

513.  Idability  for  injuries. —  If  the  statute  imposes  upon  the  rail- 
road company  the  duty  to  restore  the  stream  to  its  former  state  of  use- 
fulnesS)  the  railroad  c()m])auy  cannot  create  a  new  channel,  turn  the 
water  into  it,  and  then  abandon  it,  so  that  in  the  course  of  a  few 
months  it  escapes  from  the  channel  and  is  lost  to  the  abutting  owner.* 
The  Indiana  court  has  taken  a  somewhat  peculiar  view  of  the  duties 
of  the  railroad  company.  In  Cleveland,  C.  (7.  £  St.  L.  R,  Co.  v. 
Wischarty^  it  appeared  that  a  railroad  company  was  authorized  to 
change  the  course  of  streams,  provided  that  it  should  restore  them  to 
their  former  state.  An  owner  of  land  lying  along  a  stream  alleged 
that  there  was  a  stream  flowing  across  his  property,  and  that  the  rail- 
road company  in  constructing  its  roadbed  changed  its  course  so  as  to 
make  it  flow  along  its  right  of  way  into  a  river ;  and  that  it  subse- 
(pently  attempted  to  substitute  a  solid  embankment  for  a  trestle,  and 
in  so  doing  permitted  the  dirt  to  spread  off  from  its  right  of  way  and 
fill  the  ditch  so  as  to  dam  the  water  back  onto  plaintiff's  land  to  his 
injury.  The  court  held  that  the  complaint  was  demurrable  because 
of  an  entire  absence  of  averments  of  fact  to  show  that  the  injury  or 
grievance  complained  of  was  due  either  to  negligence  or  wilfulness  of 
appellant,  stating  that  the  company,  in  building  its  road  upon  or 
across  a  stream  or  water  course,  is  not  to  be  considered  or  held  an  ab- 
solute insurer  against  all  injury  or  damage  to  property  of  others,  but 
is  only  required  to  exercise  proper  care  and  skill  under  the  circum- 
stances, in  order  to  avoid  injury  or  damage  to  the  property  of  an- 
other; but  beyond  that  it  is  not  required  to  go.  To  render  tortious 
the  act  of  appellant  in  allowing  or  causing  the  dirt  used  in  the  con- 
struction of  the  embankment  to  spread  or  fill  up  the  ditch  or  water 
way  as  alleged,  there  should  be  some  averment  or  allegation  to  show 
that  the  act  of  filling  up  the  ditch  on  its  own  land,  and  thereby  ob- 

"/Minof>    df  fit.  L.  R.  <f "  Coal    Co.   v.  that  n  waterworks  company  would  fur- 

y^iHtzer,  117  III.  399.  57  Am.  Rep.  875,  nish  the  mill  with  an  ample  supply  of 

7  N.  E.  604.  water  at  a  less  cost  than  that  of  pump- 

"  In   assessinp  the  dania^es    to    mill  ing  from  the  pond,  and  also  that  a  creek 

property  not  taken   for  a  right  of  way  llowinjcj  nearer  the  mill  than  the  pond 

for  a  railroad  track  across  a  mill  pond,  has  a  capacity  to  furnish  better  water 

the  construction  of  wliich  will  destroy  in   abundance*  for  the  use  of  the  mill, 

the  pond  as  a  source  of  water  supply  for  Ihxd. 

the  mill,   the    railroiid    company    may  ^Cott  v.  Letcinton  R.  Co.  .36  N.  Y.  214. 

^how,  for  the  purpose  of  affecting  the  *  67  N.  E.  993. 
amount  of  the  dama|;e  cui^od  therdl)y, 
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»trucfciiig  the  flow  of  the  water,  was  either  wilfully  or  negligently  done 
to  the  injury  of  appellee.  The  rule  is  well  settled  that,  if  a  person 
<loe8  a  lawful  act  on  his  own  premises,  he  is  not  liable  for  damages  re- 
sulting therefrom,  unless  the  act  was  so  done  as  to  oonstitute  n^li- 
gence.  There  are  several  points  in  which  the  reasoning  of  the  court 
is  wholly  inapplicable  to  the  case  which  it  had  to  decide.  In  the  first 
])Iace  a  landowner  is  not  permitted  to  obstruct  the  flow  of  a  stream 
f»f  water  on  his  land  to  the  injury  of  an  adjoining  proprietor,  whether 
he  acts  negligently  and  intentionally  or  merely  passively.  He  is  for- 
bidden to  interfere  with  such  flow,  or  is  liable  for  the  resulting  injury. 
And,  when  a  railroad  company  has  created  an  artificial  channel  to  re- 
ceive the  flow  of  the  stream,  the  same  rule  applies  to  it  and  it  cannot 
obstruct  such  channel  to  the  injury  of  the  abutting  owner.  In  the 
<^ase  before  the  court  the  railroad  company,  for  its  own  convenience, 
•<*hanged  the  channel  of  the  stream  and  left  it  flowing  upon  its  prop- 
erty. It  then  proceeded  to  fill  that  channel  so  that  the  water  could 
no  longer  flow  in  it  Its  duty  was  to  see  that  it  did  not  do  so,  and 
nil  that  was  necessary  to  render  it  liable  was  to  show  that  it  did  so, 
and  it  was  not  necessary  to  show  that  it  acted  negligently,  wilfully, 
or  in  any  other  manner.  Its  liability  followed  and  depended  on  the 
fact  of  injury.  The  judgment  of  the  court  cannot  be  supported  by 
any  principle  of  law.  Whether  or  not  a  railroad  company  which 
changes  the  channel  of  a  creek  on  its  own  premises  and  creates  a  new 
outlet  therefor  into  a  river  for  the  safety  of  its  bridge  will  be  re- 
t^ponsible  for  damages  to  crops  on  lands  on  the  opposite  side  of  the 
river  from  the  overflowing  of  such  land,  due  to  the  breaking  down, 
■by  a  floody  of  levees  on  the  opposite  bank,  which  had  been  undermined 
hy  a  change  of  the  current  of  the  river  resulting  from  the  formation 
of  a  sand  bar  at  the  new  mouth  of  the  creek,  caused  by  the  change 
of  the  creek  channel,  depends  upon  whether,  under  all  the  known 
<*ircumstances,  a  person  of  ordinary  prudence  would  have  anticipated 
increased  danger  to  such  opposite  bank  in  case  of  unusual,  but  not 
imprecedented,  floods;  and  if  such  danger  would  not  have  been  so 
anticipated,  and  reasonable  care  was  exercised  in  the  construction  of 
the  new  channel,  any  damage  resulting  from  the  formation  of  such 
bar  at  the  new  mouth  of  the  stream  is  damnum  sine  injuria^  In 
case  a  bar  of  gravel  is  carried  upon  the  land  of  an  adjoining  owner 
by  a  stream  diverted  from  its  course  by  a  railroad  company  in  con- 
structing a  culvert  under  its  tracks,  and  compensation  is  made  by  the 

^Railroad  Co,  v.  Oarr,  38  Ohio  St.  448, 
43  Am.  Rep.  428. 
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company  for  the  diminished  value  of  the  land  because  thereof,  tho 
owner  is  not  required  to  remove  the  bar  so  that  he  is  not  prevented 
from  recovering  for  a  subsequent  flood  caused  by  the  inadequacy  of 
the  culvert^  by  the  fact  that  the  bar  may  have  contributed  to  the 
deflection  of  the  course  of  the  flood.*  One  merely  alleging  himself 
to  be  in  possession  of  land  under  a  contract  of  sale,  without  any  al- 
l^ation  as  to  title,  is  not  entitled  to  equitable  relief  against  the  diver- 
sion of  a  stream  from  its  natural  channel  by  the  construction  of  the 
roadbed  of  a  railroad,  causing  it  to  set  back  over  the  premises  in 
(|ue8tiun,  as  from  such  allegation  there  can  be  no  presumption  of 
either  a  legal  or  equitable  title  in  him  whereby  the  nuisance  com- 
plained of  can  work  to  him  an  irreparable  injury,  interminable  liti- 
gation or  a  multiplicity  of  actions,  or  a  continuous  or  constantly  re- 
curring injury  entitling  him  to  such  relief,  his  remedy  at  law  being 
adequate.*^  Where,  by  the  terms  of  a  lease,  a  landlord  was  to  have  a 
.^hare  of  the  crop  as  rent,  he  may  maintain  an  action  for  injuries  to 
it  caused  by  the  diversion  of  the  water  of  a  stream  onto  the  land.*^ 
To  relieve  a  railroad  company  from  the  duty  of  maintaining  a 
passage  across  its  right  of  way  for  a  water  course  on  the  ground  that 
the  adjoining  owner  has  changed  the  course  into  a  new  channel,  the 
intention  to  make  a  permanent  change  must  be  evidenced  by  an  un- 
cquivocal  and  decisive  act  evincing  a  purpose  to  abandon  the  old  chan- 
nel,^ The  cause  of  action  for  the  wrongful  flooding  of  an  owner's 
land  by  the  construction  of  a  railroad  so  as  to  divert  a  water  course 
from  its  natural  channel  accrues  only  at  the  time  of  the  flooding,  and 
not  at  the  time  the  improvements  were  constructed.®  Liability  may 
^'xist  for  injury  to  an  existing  body  of  water  as  well  as  for  attempted 
diversion  of  it  or  change  of  its  course.  If  in  the  construction  of  a 
railroad  a  pond  is  diminished  in  size  or  the  water  polluted  the  owner 
is  entitled  to  recover  damages  from  the  railroad  company.'     But  the 

*Ba9terhrooh  v.  Erie  B.  Co.  51  Barb,  throucrh  the  construction  of  a  railroad. 

94.  H.  O,  Frick  Coke  Co,  v.  Painter,  198  Pa. 

*Dem^  y.  Chicago,  M,  d  8t,  P.  A.  Co.  468,  48  Atl.  302. 

57  Wis.  218,  16  N.  W.  158.  Dainages  must  be   paid   for  injuries 

•Ftfn  Iloozier  v.  Uannihal  d  8t.  J.  R.  occasioned  by  the  construction  of  a  rail- 
Co.  70  Mo.  145.  road  through  a  mill  pond  authorized  by 

^Misaissippi   C.  R.    Co.  ▼.    Mwon,   51  the  le^slature  to  be  raised  in  a  navi- 

Miss.  234.  eable  river,  although  in  erecting  the  dam 

*Rock  Island  «f  P.  R.  Co,  ▼.  Krapp,  74  for  raining  the  pond  the  conditions  of 

in.  App.  158.  Affirmed  in  173  111  219,  the  charter    were    not    complied    with. 

50  N.  E.  663,  White  v.  South  Shore  R.  Co.  6  Cush.  412. 

*  The  owner  of  land  containing  a  res-  Assumpftit  will  lie  for  damages  caused 

<^rvoir  and  stream  leading  thereto  may  by  diminishing  the  quantity  of  water  in 

recover  the  depreciation  in   its  market  a  mill  pond,  against  one  entitled  under 

value  by  the  diminution  in  the  size  of  a  release,  with    right   to    claim    future 

the  reservoir  and  pollution  of  the  water  damages,  to  maintain  a  railroad  brid«>'* 
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riglit  of  the  owner  of  a  mill  pond  to  claim  damages  for  any  injuries 
to  his  water  power  which  may  be  caused  by  future  alterations  to  a 
bridge  constructed  over  a  portion  of  it  by  his  authority  is  destroyed 
by  liis  conveyance  of  that  portion  of  the  pond  to  another,  although  it 
is  expressly  made  subject  to  the  rights  conferred  upon  the  owTier  of 
the  bridge. ^^ 

614.  Damages. —  The  measure  of  damages  for  the  permanent  diver- 
sion of  a  water  course  by  tlie  construction  of  a  railroad  is  the  dimin- 
ished market  value  of  the  property.^  And  for  injuries  caused  by  the 
diversion  of  a  water  course  by  a  railroad  company  in  constructing  a 
culvert  to  carry  the  stream  under  its  tracks  the  measure  of  damages 
is  the  diminished  value  of  the  property  injured,  and  does  not  neces- 
sarily conteinplate  the  cost  of  removing  a  bar  of  gravel  carried  upon 
the  land  by  the  stream.-  A  landowner  may  recover  damages  for  in- 
jury to  his  land  from  overflow  and  the  depositing  of  noxious  sub- 
stances thereon,  occasioned  by  the  diversion  of  a  stream  from  its  nat- 
ural course  by  the  construction  of  a  railroad  upon  adjoining  prem- 
ises, as  for  a  deterioration  in  the  value  of  his  premises  >ccasioned  by 
the  nuisance,  in  which  case  all  damages  for  past  and  future  injury 
are  taken  into  consideration ;  and  one  recovery  in  such  case  is  a  bar 
to  all  future  actions  for  the  same  cause.^  If  the  construction  of  the 
road  will  cut  a  portion  of  a  farm  off  from  access  to  water,  either  for 
the  use  of  stock  or  for  irrigation,  that  fact  may  be  taken  into  con- 
sideration in  estimating  the  damages  to  be  awarded.*  If  the  c<mi- 
struction  of  the  roadbed  will  destroy  springs  or  water  courses,  that 
fact  may  also  be  considered.^     The  effect  of  the  construction  of  the 

a>cros8  a  pond,  but    who    substitutes    a  ^Rasterbrook  v.  Erie  R.  Co.  51  Barb. 

soUd  foundation  for  one  of  piles.    Good-  94. 

rich  V.  Eastern  R.  Co.  37  N.  H.  149.  *L«fce  Erie  d  W.  R.  Co.  v.  PurcelL  75 

'''Goodrich  v.  Eastern  R.  Co.  37  N.  H.  lU.   App.  .573. 

149.  ^Chicago.  P.  d  St.  L.  R.  Co.  v.  Oreiney. 

»  Tn  ascertaining  this  it  is  proper  to  137  111.  628,  25  N.  E.  798;  White  Water 

consider  the  fact  that  the  premises  arc  Valley  R.  Co.  v.  ^fcClure,  29  Ind.  536; 

trequently  overflowed,  and  soil  is  washed  RocJcford,  R.   I.    rf    8t.   L.   Co.    v.    Mc- 

away,  and  that  there  are  cast  upon  the  Kinley,  64  III.  338;   Grand  Rapids  d  I. 

property   by   such   overflow   sewer   filth  A*.  Co.  v.  Horn,  41  Ind.  479;  Gulf,  C.  d 

and    other     noxious     substances.     Lake  8.  F.  R.  Co.  v.  Abncy^  3  Tex.  App.  Qv. 

Erie  d  W.  R.  Co.  v.  Purcelh  76  111.  App.  Ca«.   ( Willson)   §  413,  p.  486. 

.'•#73:  Rock  Island  d  P.  R.  Co.  v.  Krapp,  ^Winklemans  v.  Dcs  Moines  N.  W.  R. 

173  111.  219,  50  N.  E.  663,  Affirming  74  Co.  62  Iowa,  11,  17  N.  W.  82:  Robhins 

in.  App.   158.  V.  Milu-aukcc  d  H.  R.  On.  6  Wis.  636. 

Whore    a    railroad    coraiwiny    changes  In    ascertaining   the    damages    to    he 

the  bod  of  a  stresim  so  as  to  cut  into  and  awarded  an  owner  of  land  for  a  right  of 

wash  away  adjoining  land,  the  measure  way   for  a   railroad   through   the   same, 

of  dameges  is  the  injury  done  to  the  soil  an  alleged   injury  to  such  owner  from 

and  consequent   diminution   of   its   sal-  the  loss  ot  the  beneficial  enjoyment  of 

able  value.     Illinois  C.  R.  Co.  v.  Smith,  -i  sprirg  is  a  proper  subject  for  the  con- 

110  Ky.  203,  61  S.  W.  2.  sideration  of  the  jurj':  and  if  he  could 

Digitized  by  VjOOQIC 


I  5141  RIGHTS  IN   WATKK  COURSE.  1087 

road  upon  a  strrani  of  water  flowing  through  the  property  may  be 
considered.**  V\yon  an  ass(ssnient  of  damuges  caused  by  the  laying 
out  of  a  railroad,  the  liability  of  a  ix)rtion  of  the  owner's  land  to 
wash  away  or  cave  in  is  an  element  of  necessary  damage  which  the 
jury  must  allow  for,  if  resulting  unavoidably  from  the  building  of 
the  road  in  a  suitable  and  proper  manner;  and  the  mere  fact  that 
the  road  was  already  built  and  the  jury  assessing  the  damages  could 
see  the  actual  conditions,  instead  of  anticipating  them,  will  not  make 
it  an  element  of  damage  resulting  from  an  improper  construction,  for 
which  a  separate  action  must  lx»  had.^  And  the  fact  that  the  land 
not  taken  will  be  de])rcciared  in  value  by  the  washing  of  the  soil  and 
the  filling  of  a  tank  on  it  with  dirt  is  a  proper  element  of  damages.* 
Damages  may  be  allowed  for  the  c«instrurtion  of  the  road  in  such  a 
way  as  to  deprive  property  not  taken,  of  tlie  advantage  of  having 
fertilizer  carried  upon  it  by  flood  water  from  the  river.®  And  they 
may  be  allowed  for  injury  to  water  power. ^^  But  evidence  that  a 
railroad  company  has  erected  a  dam  across  a  creek  and  backed  wa- 
ter upon  plaintiff's  land  and  covered  2  or  3  acres,  worth  $100,  is  in- 
admissible on  the  question  of  damages  for  the  part  of  plaintiff's  land 
taken  for  railroad  purposes.^ ^  In  estimating  the  compensation  for 
land  taken,  its  potential  value  for  any  use  to  which  it  was  adapted 
must  be  taken  into  consideration.  Therefore,  if  tliere  was  a  valuable 
water  power  and  mill  site  upon  it  which  was  destroyed  by  the  taking 
of  the  property,  that  fact  should  form  an  element  of  damages,  al- 
though it  had  never  been  utilized. ^^     So,  the  fact  that  the  property 

only  enjoy  it  by  a   conveyance  of  the  Innd.  with  the  right  to  enter  so  much 

water  across   the   railroad   track,   then  thereof  as  mny  l>e  neeessary  for  the  con- 

they  could  consider  his  loss  a  total  de-  struetion  of  un  abutment  on  one  bank  of 

privation   thereof   unless   the   company  a  river,  has  such  an  interest  in  the  land 

would  give  him  a   perpetual  license  to  as  to  require    a    railroad    company,  in 

flow  the  water  across  its  right  of  way.  condemning  a  right  of  way  over    such 

Peoria  d  R,  /.  R.  Co.  ▼.  Bryant,  67  111.  land,  the  construction  of  whose  roadway 

473.  would  affect  such  water  privilege,  to  as- 

*nrrher  v.  Totca  8,  IV.  B.  Co,  59  Iowa,  certain  in  the  mode  pointed  out  by  the 

.>99,  13  N.  W.  754.  statute  \(hat  damage   such   owner   will 

^Dearborn  v.  Boston,  C,  d  3f.  R.  Co,  sustain  thereby  before  it  can  appropri- 

24  N.  H.  179.  ate  the  Innd  to  its  own  use.     Galena  d 

•aaine»vill€  H,  d  W,  R,  Co.  ▼.  Wa-  8.  W.  R.  Co,  v.  Haslam,  73  111.  494. 
plcn.  3   Tex.    App.  Civ.  Cas.    (Willson)        In  arriving  at  the  value  of  land  taken 

%  409,  p.  483.  end  the  damages  to  the  residue  by  the 

Concord  R.  Co,  ▼.  Greely,  23  N.  H.  construction  of  a  railroad  over  an  own- 

237.  cr's  mill  site,  evidence  is  admissible  to 

^^Loke  Superior  d  M.  B.  Co,  v.  QrevCy  show  the  market  value  of  water  power 

17  Minn.   .322,  Gil.  299.  which  could  be  used   for  operating  the 

^Hclma,  R.  d  D,  R,  Co,  ▼.  Keith,  53  mill,  and  its  adaptability  to  the  opera- 

Oa.  178.  tion  of  other  machinery  in  the  vicinity, 

"Hoelam  v.  Galena  d  8.  W.  R.  Co,  64  although  not  actually  *  used    for    those 

III.  .'^53.  purposes  at  that  time;  also  to  show  the 

The  owner   of  a   water   privilege    on  cost  of  making  certain  changes  in  the 
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had  a'  value  for  mill  purposes,*'  or  for  dock  purposes,**  or  the 
cutting  and  harvesting  of  ice,**^  may  be  taken  into  consideration. 
The  value  of  the  property  cannot  be  enhanced  by  its  value  to  the  rail- 
road for  a  pumping  station.*®  The  railroad  company  is  entitled  to 
allowance  for  any  diminution  of  the  injury  by  its  method  of  con- 
struction. Therefore,  if  openings  are  to  be  left  in  the  roadbed  which 
will  preserve  the  natural  conditions,  that  fact  may  be  considered.* ~ 
And  the  o>\Tier  of  land  bordering  a  stream  has  the  right,  in  a  pro- 
ceeding by  a  railroad  company  to  condemn  a  right  of  way  for  its 
tracks  thereon  and  as  a  support  for  an  abutment  of  a  bridge  to  be 
constructed  by  it  over  the  stream  at  that  point,  to  require  such  rail- 
road company  to  exhibit  the  plan  and  profile  of  its  proposed  railroad 
across  the  land  and  the  bridge  across  the  stream  before  the  trial,  sa 
as  to  enable  such  owner  to  intelligently  prove  the  extent  of  his  dam- 
ages, not  only  for  the  land  taken,  but  to  his  remaining  lands.*'  Tlio 
railroad  company  may  show  that  the  landowner  is  not  injured  by  th«* 

flume,  rendered  necessary  by    the    con-  to  lots,  showing  water    fronts    of    pro- 

vtniction  of  the  road,  and  the  loss  of  posed  docks  along*  a  river,  is  admissible 

water   power   which    would    be    thereby  in  evidence  in  estimating  the  damages* 

occasioned.     Colorado    1/.    R.     Co.     v.  to  land  not  taken   in    a    condemnation 

Brotcn,  15  Colo,  103,  25  Pac.  87.  proceeding  for  a    railroad  right  of   way 

As  to  the  consequential  damages  to  ncroAs  such  lots,  for  the  purpose  of 
plaintiff's  mill  shoal  by  the  locntion  of  showing  their  adaptability  for  dodc 
a  railroad  on  land  taken  therefor,  the  purposes,  such  adaptability  being 
plaintiff  may  show  what  was  the  actual  claimed  as  enhancing  their  present  mar- 
cash  value  of  the  mill  shoal  at  the  time  ket  value,  which  would  be  destroyed  by 
the  defendant's  road  was  located  on  his  the  construction  of  the  proposed  rail- 
land,  and  how  much  and  to  what  ex-  road.  Calumet  River  R.  Co.  v.  Moore. 
tent  that  cash  value  of  his  mill  shoal  124  111.  329.  15  N.  E.  764. 
was  diminished  by  such  location  of  de-  "Tlie  increased  value  of  land  abut- 
fendant's  road  at  the  time  it  was  so  ting  upon  a  river  by  reason  of  the  privi- 
located.  Kc/ma,  R.  d  D.  R.  Co.  ▼.  Keith,  lege  of  harvesting  ice  and  storing  the 
53  Ga.  178.  same  in  icehouses  erected  upon  the  own- 

The  statement  of  a  witness  that  by  er's  banks  may  be  taken  into  considera- 
reference  to  a  book  issued  by  a  com-  tion  in  estimating  the  damages  to  be 
pany  adveriising  the  sale  of  turbine  awarded  such  owner  in  a  condemnation 
wheels,  he  came  to  the  conclusion,  tak-  proceeding  to  take  the  land  for  railroad 
ing  into  consideration  the  fall  that  purposes,  where,  although  the  right  to 
•eoald  be  obtained,  that  a  twenty-horse  the  ice  and  to  harvest  it  still  remains 
power  could  be  obtained,  is  altogether  in  such  owner,  the  taking  of  the  prop- 
loo  uncertain  and  speculative  in  its  erty  for  railroad  purposes  will  deprive 
eharacter  to  establish  the  value  of  plain-  him  of  the  possibility  of  making  any 
tiff's  land  taken  for  railroad  purposes,  use  of  the  ice  privilege  connected  with 
the  book  not  being  in  court  and  the  the  land.  Rock  Island  d  P.  R.  Co.  ▼. 
witness  testifying  only  from  his  reool-  Jjcisy  Brevoing  Co.  174  111.  547,  61  N.  B. 
lection  of  the  statements  therein.    Ibid.  572. 

'*Duimis  v.  Chicago   d   N.  W.  R.  Co.  '•Selma,  R.  d  D.  R.  Co.  v.  KeiiK  53 

115  TIL  07,  3  N.  E.  720.  Ga.  178. 

^*Rock    Island   d   P.  R.    Co.  v.  Lcisy  ^^Oreqon  R.  d  Wav.  Co.  v.  Owsley,  3 

Rrmcinq  Co.  174  111.  547,  51  N.  E.  572;  Wash.  Terr.  38,  13  Pac.  186. 

Calunnt  River  R.  Co.  v.  Jf oore,  124  111.  ^*Chicaqo  d  N.  W.  R.  Co.  v.  Chicago  d 

,^20,  15  N.  E.  764.  E.  R.  Co.  112  lU.  589. 

Tlie  pint   of  a  proposed  improvement 
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divorsion  of  the  flow  of  the  stream,  because  it  had  become  so  polluted 
as  to  be  of  no  value.^**  The  jury  are  entitled  to  consider  any  in- 
creased value  to  tlie  propert}^  by  reason  of  its  susceptibility  of  en- 
largement and  extension  by  filling  up  submerged  portions  adjoining 
a  river.**^  The  injury  to  the  owner  of  flats  appropriated  for  a  re- 
ceiving basin  for  water  from  a  mill  basin  accrues  so  as  to  entitle  him 
to  his  damages,  when  the  water  is  excluded  from  the  basin  to  fit  it 
for  such  purpose.*-*  The  testimony  of  a  witness  as  to  what  he  would 
give  for  plaintiff's  shoal  and  water  power  for  the  purposes  of  a  pork- 
packing  business  is  inadmissible  on  the  question  of  damages  for  the 
taking  of  the  land  for  railroad  purjKJses,  as  such  evidence  is  entirely 
too  speculative  and  uncertain  to  prove  what  was  the  actual  value  of 
plaintiff's  land  at  the  time  it  was  so  taken  for  the  railroad.^^ 

VI 1.  P0I.I.DTION   OF  STREAM. 

616.  Stream  mnst  not  be  polluted. —  The  right  of  the  riparian  owner 
to  have  the  stream  maintain  its  natural  flow  through  his  property  in- 
<*lude8  the  right  to  have  the  water  i^etain  its  natural  purity  so  far  aa 
possible,  while  pennitting  the  upper  owners  to  make  such  reasonable 
nae  of  the  water  as  they  are  entitled  to.  Increased  population  along 
the  banks  of  the  stream  and  the  use  of  the  water  for  the  purposes  to 
which  the  upper  owners  have  a  right  to  use  it  will  necessarily  result 
in  some  contamination  of  the  water,  and  no  riparian  owner  can  in- 
sist on  having  the  water  come  to  him  in  its  natural  purity,  to  the  de- 
struction or  impairment  of  the  rights  of  the  upper  owners.*  But,  as 
in  the  case  of  the  diversion  of  the  water,  each  owner  has  a  right  to 
make  only  such  use  of  the  water  as  he  can  without  interfering  with 
or  destroying  the  equal  rights  of  others.  Therefore,  the  upper  owner 
<'Annot  use  tlie  water,  or  his  land  adjacent  thereto,  in  such  an  unrea- 
sonable manner  as  to  unnecessarily  pollute  the  water  to  the  injury  of 
tJie  lower  owner.*    Any  use  that  materially  fouls  and  adulterates  the 

"•Kieman  v.  Chicago,  8.  F,  d  C.  R.  Go.  Ch.  62,  33  Atl.  618;  Oladfelter  v.  Walk- 

123  111.  188,  14  N.  £.  18.  er,  40  Md.  1 ;  MvCallum  ▼.  Qermantotcn 

'^Book  Island  d  P,  B.   Co.  v.   LeUij  Water  Co.  54  Pa.  40,  93  Am.  Dec.  666 ; 

Brewing  Co.  174  111.  647,  51  N.  E.  672.  Richmond  Mfg.  Co.  r.  Ailantio  DelxiiM 

'^Boston  d  B.  MUl  Corp.  v.  Neuman,  Co.  10  R.  I.  106,  14  Am.  Rep.  658;  8il- 

12  Pick.  467,  23  Am.  Dec  622.  ver  Spring  Bleaching  d  Dyeing  Co.  v. 

^Belma,  B.  d  D.  B.  Co.  v.  Keith,  63  Wanskuck  Co.  13  R.  I.  611;  Ferguson  v. 

Ga.  178.  Firmenich  Mfg.   Co.  77   Iowa,  576,    14 

^Valparaiso  ▼.  Hagen,  153  Ind.  340,  Am.  St.  Rep.  319,  42  N.  W.  448. 

48  L.  R.  A.  707,  74  km.  8t.  Rep.  306,  54  Dama|;^  to  a  riparian  proprietor  by 

N.  E.  1062.  tlie  pollution  of  a  stream,  is  not  distin- 

H]om.  T.  Yost,  11  Pa.  Super.  Ct.  323;  ^ishable  in  results  from  an  approprin- 

Jeseup  d  M.  Pa/per  Oo.  r.  Ford,  6  Del.  tion,  as  he  has  a  property  right  in  th>; 
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water,  or  the  deposit  or  discharge  therein  of  any  filth  or  noxious  sub- 
stance that  eo  affects  the  water  as  to  impair  its  value  for  the  ordinary 
purposes  of  life,  will  be  deemed  a  violation  of  the  rights  of  the  lower 
proprietor.'*  This  rule  prevents  the  upper  owner  from  casting  into 
the  stream  chemicals  from  his  manufacturing  plant,*  or  dyes  from 
his  dye  house."'  A  manufacturer  of  gas  cannot  permit  refuse  from 
his  works  to  enter  the  stream  to  the  injury-  of  lower  owners.®  A 
tanner  cannot  turn  Uie  contents  of  his  pits  into  the  stream.^  So,  the 
refuse  from  a  distillery  cannot  be  turned  into  the  stream.®  Nor  can 
the  refuse  from  a  slaughter  house.'^  Sewage  cannot  be  turned  into 
the  stream  to  the  injury  of  the  lower  proprietor.*^  The  discharge 
into  a  water  course  of  water  in  which  flax  has  been  steeped  con- 
stitutes an  unlawfnl  jx)llution,  and  a  prescriptive  right  to  do  so  can- 
not be  acquired.**  A  riparian  owner  may  be  enjoined  from  felling 
trees  into  a  stream  if  the  water  is  thereby  made  unfit  for  the  do- 
mestic use  of  a  lower  riparian  proprietor;  but  it  must  appear  that  the 

.send  V.  BeU,  42  App.  Div.  409,  59  N.  Y. 
Supp.  203. 

HJarhart  v.  Auhum  Gaslight  Co.  22 
Barb.  297 ;  Keiser  v.  Mahanoy  City  Oas 
Co.  143  Pa.  276,  22  Atl.  759. 

A  gas  company,  though  acting  with- 
out negligence,  is  liable  for  the  pollu- 
tion of  water,  under  a  statute  providing 
that  if  it  should  at  any  time  cause  or 
suffer  to  be  conveyed  or  flow  into  any 
stream  or  place  for  water,  any  washings 
or  substance,  it  shall  be  subjected  to  a 
penalty,  as  the  effect  of  the  statute  is  to 
make  it  liable  whether  n^ligent  or  not. 
Hipkins  v.  Birmingham  d  8.  Oaslight 
Co.  1  L.  T.  N.  S.  303,  6  Hurlst.  &  N.  74. 
29  L.  J.  Kxch.  N.  S.  169.  8  Week.  Rep. 
182 

'13  Hen.  VII.,  B;  Aldred'a  Case,  !> 
Coke,  68. 

*Corley  v.  Lancaster,  81  Ky.  171: 
(trcene  v.  Nunnemacher,  36  Wis.  150; 
Davis  V.  Lambertson,  66  Barb.  480. 

^Baboock  v.  Xeir  Jersey  Stock  Yard 
Vo.  20  X.  J.  Eq.  296;  Atty.  Gen.  v. 
Steurard.  20  N.  J.  Eq.  415,  xAffirmed  in 
21  N.  J.  Eq.  340. 

^^Trevett  v.  Prison  Asso.  98  Va.  332, 
.lO  L.  E.  A.  564,  81  Am.  St.  Rep.  727, 
36  S.  E.  373. 

It  is  no  defen.se  in  an  action  to  re- 
strain a  hotel  proprietor  from  polluting 
the  waters  of  a  stream  with  sewage, 
that  he  has  been  required  to  discharge 
the  sewage  into  the  stream  by  order  of 
the  board  of  health.  Mann  v.  Willey^ 
ry\  App.  Div.  169.  64  N.  Y.  Supp.  589. 

""Traill  v.  McAllister,  Ir.  L.  R.  25  Eq. 
.')24. 


water.  Rudolph  v.  Pennsylvania  8. 
Valley  R.  Co.  186  Pa.  541,  47  L.  R.  A. 
782,  40  Atl.  1083. 

^Baltimore  v.  Warren  Mfg.  Co.  50 
Md.  96:  Dicight  Printing  To.  v.  Boston, 
122  Mass.  583. 

*We8tO:i  Paper  Co.  v.  Pope,  155  Ind. 
394,  56  L.  11.  A.  899,  57  N.  E.  719;  Mun- 
cie  Pvlp  Co.  v.  Martin,  23  Ind.  App. 
558,  ri5  N.  E.  796;  HoUman  v.  Boilimj 
8pring  BJeanhiny  Co.  14  N.  J.  Eq.  335. 

In  Merri field  v.  Lombard,  13  Allen, 
16,  90  Am.  Dec.  172,  it  appeared  that 
the  upper  proprietor  on  a  stream  was 
making  such  u.se  of  the  stream  as  to 
foul  the  water  and  make  it  corrode 
plaintiff's  machinery  when  he  attempt- 
ed to  use  it  in  his  mill ;  and  the  court 
said:  "We  know  of  no  rule  or  principle 
of  law  by  which  such  a  mode  of  appro- 
priation of  a  running  stream,  in  the  ab- 
sence of  any  proof  of  a  paramount 
right  or  title,  can  be  justified  or  ex- 
cused as  against  a  riparian  owner  of 
land  on  the  same  stream  below.'' 

^Richmond  Mfg.  Co.  v.  Atlantic  De 
Laine  Co.  10  R.  I.  106,  14  Am.  Rep. 
65S:  8ilvcr  Spring  Bleaching  &  Dyeing 
Co.  v.  Wnnskuck  Co.  13  R.  I.  611 :  Glad- 
frit  rr  v.  Walker,  40  Md.  1. 

One  engaged  in  the  manufacture  of 
plnah,  who  discharges  into  a  stream  wa- 
ter colored  by  the  dyes  used  in  the 
manufacture  to  such  an  extent  that  the 
stream  is  rendered  unfit  for  domestic  or 
culinary  purposes,  will  be  restrained  by 
injunction  on  the  ground  that  such  use 
of  the  stream   is   unreasonable.     Ton-n- 
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quality  of  the  water  is  impaired.^*  Liability  for  the  pollution  of  a 
stream  is  not  affected  by  tlie  fact  that  it  is  not  a  public  highway.** 
A  riparian  owner's  right  to  the  use  of  water  as  it  naturally  flows  over 
his  land — unpolluted — is  not  affected  by  the  fact  that  he  can  procure 
pure  water  from  another  source.** 

616.  Seasonable  use  the  test. —  The  correlative  rights  of  the  owners 
along  a  water  coui*se  being  equal,  so  that  one  may  make  all  the  use 
of  the  water  he  can  so  long  as  he  does  not  interfere  with  the  rights  of 
others,  the  test  in  any  case  of  tlie  rightfulness  of  the  use  which  one  own- 
er is  attempting  to  make  of  the  stream  is  whether  or  not  such  use  is 
reasonable  under  all  the  circumstances  of  the  case.*  Upon  the  ques- 
tion of  the  reuHonablenoss  of  the  use  by  the  upper  proprietor,  the 
character  and  extent  of  his  business,  as  well  as  the  use  to  which 
the  lower  proprietor  is  putting  the  water,  may  be  taken  into  consid- 
eration. The  fact  that  the  business  cannot  be  conducted  without  pol- 
luting the  stream  is  no  excuse  which  the  court  will  entertain,  if  the 
lower  owner  is  injured  thereby.'  But  it  has  been  held  that  an  in- 
junction will  not  be  issued  where  it  appears  that  the  effect  to  de- 
fendant will  be  to  stop  his  works,  while  the  plaintiff  is  not  seriously 
injured  by  the  pollution  of  the  stream.^  A  riparian  owner  is  not 
entitled  to  maintain  an  action  for  the  pollution  of  a  stream  by  the 
proprietors  of  a  factory,  where  the  latter's  use  of  the  water  is  rea- 
sonable and  does  not  render  it  unfit  for  manufacturing,  mechanical, 
or  domestic  purposes.*  In  no  case  is  abatement  of  a  business  in- 
nocent in  itself  justified  on  the  ground  that,  in  carrying  it  on,  a 
stream  is  polluted,  but  it  is  only  necessary  to  stop  the  objectionable 
mode  of  conducting  the  business.'^  It  is  not  a  reasonable  use  for  the 
upper  owner  to  locate  his  stables  so  near  to  the  stream,  or  to  main- 
tain such  large  numbers  of  cattle  upon  its  banks,  as  to  render  the  wa- 

"FxMher  v.  Feige,  137  Cal.  39,  69  Pac  ^Elmhirst  v.  Spencer,  2  Mann,  k  O. 

ei8.  45. 

^Oallagher  v.  Kemmerrr.  144  Pa.  509,  Where  a  tannery  was  the  principal  in- 

27  Am.  St.  Rep.  673,  22  Atl.  970.  diiatry  of  a  place  and  had  existed  for  a 

^*8tcv€in/on  V.  Kherrale  Coal  Co.  203  long  p'^riod,  the  court  refused  to  re- 
Pa.  316,  52  Atl.  201.  strain  it  from  polluting  a  small  stream, 

^Rcd  Rirer  Roller  Milh  ▼.  Wright,  30  at  the  suit   of  one  who  had  purchased 

Minn.  249.  44  Am.  Rep.  194,  15  N.  W.  lower  down  on  the  stream  with  knowl- 

167.  edge,  where  the  injunction  would  have 

Whether  the  acts  of  a  person  in  con-  destro3'ed     the     industry.       Claude     v. 

nection  with  a  stream  of  running  water  Weir,  4  Mont   L.  Rep.  197. 

cause  the  pollution  of  its  water  or  ere-  *Toicniiend  v.  Bell,  167  N.  Y.  462,  60 

ate  a  nuisance  are  questions  of  fact  for  N.  K.  7.57. 

the  jurv.     Abraham  v.  Fremont,  54  Neb.  ^Menserswidt  v.  People,  46  Mich.  437, 

391,  74  N.  W.  834.  9  N.  W.  485. 

*Gladfelter  v.  Walker,  40  Md.  1 ;  Phil- 
mdelphia  ▼.  Carmany,  18  W.  N.  C.  152. 
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ter  unfit  for  the  use  of  tlie  lower  owner.^  So,  the  use  of  the  water 
to  extract  salt  from  the  earth  is  not  reasonable  where  it  is  returned 
to  the  stream  so  impregnated  with  salt  that  cattle  will  not  drink  it, 
and  it  kills  vegetation  or  injures  machinery.^  It  is  not  a  reasonable 
use  to  drain  a  cemetery  into  the  stream.*  A  person  cannot^  for  the 
purpose  of  having  the  water  pure  for  growling  watercresses,  enjoin 
the  drainage  into  the  stream  of  water  from  gravel  pits.®  The  fact 
that  the  lower  owner  uses  the  water  only  for  bathing  purposes,  and 
to  drive  a  turbine  wheel,  does  not  deprive  him  of  the  right  to  relief 
against  an  upper  proprietor  who  discharges  sewage  into  the  streanL*** 
In  Barnard  v.  Sherley^^  the  Indiana  court  made  a  decision  which  as  it 
first  appeared  was  somewhat  startling,  and  seemed  to  be  a  long  step  to- 
ward the  overthrow  of  the  rights  of  the  riparian  owner.  The  court  held 
that  an  upper  proprietor  may  turn  into  a  stream,  which  is  the  natural 
water  course  of  the  basin,  water  which  has  been  taken  from  an  artesian 
well  and  used  to  bathe  sick  persons,  if  the  work  is  conducted  in  a 
proper  manner  so  as  to  do  no  injury  to  any  person  which  proper  care 
would  avoid ;  and  in  such  case  a  lower  proprietor  is  not  entitled  to 
an  injunction, — espc»cially  where  he  stood  by  and  assented  bo,  and 
acquiesced  in,  the  expenditure  of  a  large  sum  of  money  in  erecting^ 
a  batJiing  establishment,  and  acquiesced  in  the  fouling  of  the  water  in 
that  way  for  more  than  a  year.  In  that  case  the  sickness  was  of  the 
most  infectious  kind,  so  that  its  spread  might  not,  perhaps,  be  pre- 
vented by  the  utmost  care.  A  second  trial  of  the  case,  however,  de- 
veloped a  state  of  facts  which  made  the  case  much  less  startling  than 
it  was.  on  the  lirst  trial.  It  seems  that  the  stream  was  so  badly  pol- 
luted before  receiving  defendant's  contribution  as  tx)  be  unfit  for  gen- 
eral use.*^  This  fact  will  not,  as  a  rule,  defeat  the  action;  but  it 
would  seem  to  furnish  more  reason  for  denying  relief  against  a  single 
defendant  than  though  he  alone  rendered  the  water  unfit  for  use. 
517.  Complainant's  right  must  be  infringed  to  give  right  of  action. — 

^Barton  v.  Union  Cattle  Co.  28  Neb.  waters  thereof  unhealthy   for  drinking 

350,  7  L.  R.  A.  457,  26  Am.  St.  Rep.  and  domestic  purposes,  the  watering  of 

.340,  44  N.  W.  464;  People  ex  rel.  Ricks  cattle  and  han^esting  of  ice.     Barrett  v. 

Water  Co,  ▼.  Elk  River  Mill  d  Lumber  Mi.  Greentcood  Cemetery  Asao.  150  lU. 

Co.  107  Cal.  214,  40  Pac.  486;  Eazeltine  385,  31  L.  R.  A.   109,  50  Am.  St.  Rep. 

V.  Case,  46  Wis.  391,  32  Am.  Rep.  715,  1  168,  42  N.  E.  891,  Reversing  57  HI.  App. 

N.  W.  66;  SmithBV,  McConathy,  11  Mo.  401. 

517.  'Weeks  v.  Barard,  10  Week.  Rep.  657. 

^Htrohel  ▼.  Kerr  Salt  Co,   164  N.  Y.  ^''Mann  v.  Willey,  51  App.  Div.  169.  04 

303,  51  L.  R.  A.  687,  79  Am.  St.  Rep.  N.  Y.  Supp.  589. 

643,  58  N.  E.  142.  "  135  Ind.  547.  24  L.  R.  A.  568,  41  Am. 

•Equity  wiH  enjoin  as  a  nuisance  the  St.  Rop.  454.  34  X.  K.  600.  35  N.  E.  117. 

oonnection  of  a  cemetery  sewer  with  a  ^^Uarnard  v.  Bhirlcyy\^\  Ind.  160,  41 

brook,  where  the  same  will  render  the  L.  R.  A.  737,  47  N.  E.  671. 
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Since  the  rights  of  all  riparian  owners  arc  cqual^  one  of  them  cannot 
maintain  an  action  to  content  the  use  which  an  upper  owner  is  mak- 
ing, unlcHs  his  own  rights  are  interfered  witli.  But  the  fact  that  the 
injury  may  be  similar  to  all  persons  living  along  the  stream  does  not 
make  the  injury  a  public  nuisance  in  such  a  sense  as  to  deprive  one 
vvho  is  injured  by  it  of  maintaining  a  private  action  for  the  injury.* 
-\nd  the  fact  that  the  stre*im  is  a  public  navigable  stream  does  not 
tleprive  a  riparian  owner  of  the  right  to  protest  if  he  is  injured  by  the 
pollution.^  To  enable  a  riparian  o%vner  to  maintain  an  action  for 
damages  for  the  pollution  of  the  stream,  he  must  show  not  only  that 
defendant  has  done  some  act  which  tends  to  injure  the  stream,  and 
which  he  has  no  legal  right  to  do,  or  which  is  in  excess  of  his  l^al 
right  so  as  to  Ix^  an  unreasonable  use  thereof,  but  also  that  the  detri- 
ment of  which  he  complains  was  the  result  of  that  cause.^  As  stated 
in  Columbus  Gaslight  &  Coke  Co,  v.  Freeland*  to  enable  a  landown- 
vr  to  recover  for  the  pollution  of  water  as  for  a  nuisance,  he  must 
have  suffered  a  i*eal,  material,  and  substantial  injury, — what  amounts 


'Smith  V.  Hcdalia,  152  Mo.  283,  48  U 
It  A.  711,  63  8.  W.  907;  Corley  v.  Lan- 
canter,  81  Ky.  171. 

An  action  to  restrain  the  pollution  of 
the  waters  of  a  at  ream  used  by  a  large 
number  of  lando^K'ne^8  for  irrigation 
l>urpOfw*«,  by  the  operation  of  ntamping 
mills,  therdby  rendering  the  waters  un- 
fit for  irrigation  purposes  and  injuring 
the  land  by  the  deposit  of  sediment 
thereon,  tenders  an  issue  of  a  private, 
and  not  of  a  public,  chaructor  for  the 
control  of  which  the  court  will  not  as- 
y^ume  original  jurisdiction  under  a  con- 
stitutional provision  authorizing  such 
:irt!4Umption  when  the  caae  is  one  publici 
/tin«,  although  it  involves  a  large  nuni- 
l^r  of  individuals  residing  in  different 
localities,  and  iU  ultimate  determina- 
tion may  seriously  afTert  either  the  agri- 
cultural or  mining  prosperity  of  four 
counties.  /Vop/r  rx  rel.  Wolpert  v. 
Rogem,  12  Colo.  278,  20  Piic.  702. 

*WaUon  V.  Toronto  OasUght  d  Water 
Co.  4  U.  C.  Q.  B.  ir>8. 

But  where  the  water  of  a  public  navi- 
gable stream  is  polluted  and  rendered 
unwholesome  by  the  construction  of 
dock  works,  a  brewing  company  which 
had  been  accustomed  to  draw  water  from 
such  river  bj'  pumps  and  pipes  is  not  en- 
titled to  compensation  by  reason  of  the 
water  being  rendere<I  unfit  for  brewing. 
under  the  Bristol  dock  act.  giving  coni- 
pensatioo  where,  by  means  of  the  dock 


works  or  in  the  progress  of  execution 
thereof,  damage  may  be  done  to  any 
houses,  lands,  or  tenements,  or  the  same 
may  be  rendered  less  valuable  thereby. 
This  brewing  company  had  not  acquired 
any  special  right  to  the  use  of  the  water 
in  its  natural  state  by  way  of  particular 
casement  to  their  own  properties,  but 
had  merely  a  use  which  was  common  to 
all  the  King's  subjects;  and  the  injury, 
if  any,  is  the  subject-matter  of  indict- 
ment, and  not  of  action.  Lord  Ellen- 
borough,  C.  J.,  stated  that  the  cases 
where  persons  had  been  permitted  to 
maintain  an  action  for  the  pollution  of 
a  public  stream  were  where  the  owners 
of  the  property  injured  had,  by  long  en- 
joyment, acquired  special  rights  to  the 
use  of  the  water  in  its  natural  state,  as 
it  was  accustomed  to  flow,  by  way  of 
particular  easement  to  their  own  prop- 
«»rties,  and  not  merely  a  use  which  was 
common  to  all  the  King's  subjects.  But 
here  the  injury,  if  any,  is  to  all  the 
King's  subjects;  and  this  is  a  subject- 
matter  of  indictment,  and  not  of  action ; 
otherwise,  every  person  who  had  before 
used  the  water  of  the  river  might  equal- 
ly claim  a  compensation.  iiCtti<7  ▼.  Bris- 
tol Dock  Co.  12  East,  429,  11  Revised 
Rep.  440. 

""Merrifield  v.  Worceater,  110  Mass. 
216,  14  Am.  Rep.  692. 

*  12  Ohio  St.  392. 
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to  such  an  injury  being  a  question  for  the  jury.*  But  since,  as  in 
other  cases  of  the  excessive  use  of  a  stream  of  water,  the  continued 
use  maj''  ripen  into  a  prescriptive  right,  the  lower  owner  may  main- 
tain an  action  to  prevent  that  result.*^  In  view  of  these  facts,  injury 
will  be  implied  from  the  continued  pollution  of  the  stream.^  And 
the  fact  that  the  complainant  is  making  no  use  of  the  water  is  im- 
material.^ And  the  action  will  not  be  defeated  by  the  fact  that  the 
possibility  of  making  some  beneficial  use  of  the  water  has  not  been 
entirely  destroyed.® 

518.  Pollution  by  mining  operations. —  The  doctrine  stated  in  the 
preceding  section,  that  the  importance  of  the  business  of  the  upper 
proprietor  was  not  enough  to  justify  him  in  polluting  the  water  of 
the  stream  to  the  injury  of  the  lower  proprietor,  has  been  tested 
and  fully  substantiated  in  cases  involving  the  right  of  persons  en- 
gaged in  mining  operations  to  pollute  the  stream.  In  the  operation 
of  any  mine  thei-e  are  large  quantities  of  refuse  which  must  be  moved 
and  stored,  and  an  easy  method  of  disposing  of  them  was  fotind  to 
be  to  permit  them  to  be  washed  into  the  streams,  to  be  carried  away 
by  the  action  of  the  water ;  and  this  was  especially  true  with  respec^t 
to  hydraulic  mining,  where  tlie  earth  was  actually  removed  from  its 
place  by  the  force  of  the  water.  When  the  system  of  hydraulic  min- 
ing became  perfected,  it  was  foimd  that  the  debris  from  the  ittines 
was  being  carried  down  the  streams  with  disastrous  effect*  Large 
stretches  of  country  covered  with  buildings  and  hamlets  were  buried, 
in  some  instances,  alx>ve  the  tops  of  the  houses.  Even  cities  had  to 
fight  to  maintain  their  existence,  and  tJie  navigability  of  some  of 
the  largest  streams  was  being  imperiled.  In  this  condition  of  affairs 
resort  was  had  to  the  courts  for  relief.  After  a  severe  fight  the  lower 
proprietors  finally  obtained  a  decision  from  a  United  States  court  in 
which,  with  an  exceedingly  valuable  historical  opinion,  it  was  held 
that  persons  mining  by  the  hydraulic  process  may  be  enjoined  from 

•Ttcde  V.  Schneidty  106  Wis.  470,  81  N.  purchasing    it  was  bad.      Toumsend  v. 

W.  828.  Bell.  62  Hun,  306,  17  N.  Y.  Supp.  210. 

•Gladfelicr    v.    Walker,    40    Md.     1;  ^fimiihs  v,  McConathy,  11  Uo,  517. 

Young  v.  Bankier  Distillery  Co.  [1893]  *WheaUey  v.  Chrisman,  24  Pa.  298,  64 

A.  C.  691,  69  L.  T.  N.  S.  838,  58  J.  P.  Am.  Dec.  657;   Crossley  v.  Lightowler, 

100.  I>.  R.  2  Ch.  478,  36  L.  J.  Ch.  N.  S.  684, 

A  riparian  owner  may  have  an  in-  15  Week.  Rep.  801,  16  U  T.  N.  S.  438, 
junction  restraining  the  systematic  pol-  Affirming  L.  R.  3  Eq.  296;  Toumscnd  v. 
lution  of  a  stream  by  one  above,  thougli  RelL  167  N.  Y.  462,  60  N.  E.  757. 
the  waters  are  not  in  actual  use  by  him  *  A  riparian  proprietor  may  maintain 
and  he  suffers  no  actual  damage  by  the  an  action  for  polluting  the  stream 
pollution,  while  great  damage  will  be  though  the  water  remain  potable  by  cat- 
caused  the  party  enjoined,  and  the  land  tie,  and  inhabitable  by  fish.  Watson  v. 
below  was  bought  while  the  nuisance  New  Milford,  72  Conn.  561,  77  Am.  St. 
existed  and  the  purchaser's  motive  in  so  Rep.  345,  45  Atl.  167. 
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(]]8charging  the  debris  into  a  river,  whence  it  flows  to  the  valley  be- 
low, burying  valuable  farms  and  creating  a  public  and  private  nui- 
sance.* And  this  rule  prevents  the  casting  of  debris  from  the  mine 
into  the  stream,  or  abandoning  it  so  that  it  will  find  its  way  there  in 
such  a  manner  as  to  injure  the  lower  proprietor.^  So,  it  prevents 
the  miner  from  casting  his  tailings  into  the  stream  in  such  a  way  as 
to  injure  lower  o^^^lers.•'*    The  same  rule  applies  to  culm  from  a  coal 


^Woodruff  V.  Xorth  liJoomfield  Gravel 
Min,  Co.  8  Sawv.  628,  10  Fed.  25,  9 
Sawy.  441,  18  FeJ,  75.3. 

In  People  v.  Hold  Run  Ditch  d  Min, 
Co,  66  Cal.  138,  50  Am.  Rep.  80,  4  Pac. 
1152,  an  injunction  was  granted  against 
hydraulic  nnnin<r,  which  filled  a  navi- 
gable stream  with  d6bris  so  as  to  inter- 
fere with  navigation  and  damage  adja- 
cent lands,  although  others  than  the  de- 
fendant also  deposited  debris  therein 
from  their  mines;  and  Keyes  v.  Little 
York  Gold  WnRhing  d  Water  Co.  53  Cal. 
724,  in  which  relief  w^aa  denied  because 
of  misjoinder  of  parties,  is  stated  to 
have  been  overruled  in  Hillman  v.  .Vctu- 
ington,  ,57  Col.  62. 

In  Woodruff  v.  Xorth  Bloom  field 
Gravel  Min.  Co.  0  Sawy.  441,  18  Fed. 
753,  it  was  said  that  a  custom  or  usage 
to  discharge  mining  debris  into  rivers  to 
be  carried  do^vn  to  the  valleys,  devastat- 
ing the  lands  of  private  owTierp,  without 
first  acquiring  the  right  to  do  so  or  pay- 
ment of  compensation,  violates  both  the 
Constitution  of  the  United  States  and 
that  of  the  state  of  California. 

An  action  by  a  lower  riparian  propri- 
etor to  enjoin  the  dumping  of  dSbris 
from  hydraulic  mining  operations  into 
a  creek  to  his  injury,  under  an  adverse 
claim  of  an  easement  to  flow  and  de- 
posit debris  on  his  premises,  is  in  effect 
an  action  to  quiet  title  as  against  the 
defendant's  claim  of  an  easement,  with- 
in a  constitutional  provision  requiring 
actions  to  quiet  title  to  real  estate  to  be 
commenced  in  the  county  in  which  the 
real  estate,  or  any  part  thereof  affected 
by  the  action,  is  situated.  Fritts  v. 
Camp,  04  Cal.  39.3,  29  Pac.  867. 

^Columbus  d  H.  Coal  d  I.  Co,  ▼.  Tuck- 
er, 48  Ohio  St.  41,  12  L.  R.  A.  677,  29 
Am.  St.  Rep.  528,  26  N.  E.  6.30;  Hobba 
V.  Amador  d  R,  Canal  Co.  66  Cal.  161, 
4  Pac.  1147 ;  Wiron  ▼.  Bear  River  d  A, 
Water  d  Min,  Co,  24  Cal.  367,  85  Am. 
Dec.  69 ;  York  ▼.  Davidson,  39  Or.  81,  65 
Pac.  819;  Robinson  v.  Black  Diamond 
Coal  Co,  67  Cal.  412,  40  Am.  Rep.  118; 
Tennessee  Coal,  J.  d  R.  Co,  ▼.  Hamilton, 
Vol.  it.— Watkks,  107. 


100  Ala.  252,  46  Am.  St.  Rep.  48,  14  So. 
167. 

The  owners  of  a  mining  claim  are  re- 
sponsible for  damages  done  to  a  ditch 
below,  by  the  running  down  and  depos- 
iting of  mud  and  sediment  therein. 
Pilot  Rock  Creek  Canal  Co,  v.  Chapman, 
11  Cal.  162. 

Mining  operations  cannot  be  permit- 
ted to  fill  up  a  dam  and  cut  and  injure 
a  ditch  through  which  water,  essential 
to  the  irrigation  of  gardens  and  or- 
chards on  a  homestead  established  prior 
to  the  mining  claims,  is  diverted  from 
a  stream,  and  overflows  the  premises  to 
the  injury  of  trees  and  vegetables  there- 
on and  a  spring  used  for  domestic  pur- 
poses. Levaroni  v.  Miller y  34  Cal.  231, 
91  Am.  Dec.  602. 

It  is  no  defense  to  an  invasion  of  the 
rights  of  a  lower  proprietor  by  dumping 
mining  debris  into  a  water  course,  that 
the  work  of  the  upper  proprietor  was 
conducted  cautiously  and  carefully,  and 
in  the  only  feasible  way  of  conducting 
mining  business.  Carson  v.  Hayes,  39 
Or.  07,  05  Pac.  814. 

*Logan  v.  Driseoll,  19  Cal.  623,  81 
Am.  Dec.  90;  kelson  v.  O^yeal,  1  Mont. 
284;  Fitzpa trick  v.  Montgomery,  20 
Mont.  181,  63  Am.  St.  Rep.  622,  50  Pac. 
416. 

"The  doctrine  of  the  authorities  is 
that  each  mine  owner  or  proprietor 
mu.st  take  care  of  his  own  minix^  di- 
6m,  and  he  can  acquire  no  right,  by 
custom  or  otherwise,  to  use  the  land  of 
his  neighbor  as  a  dumping  ground,  with- 
out his  consent,  either  by  carrying  and 
depositing  the  d4bris  thereon,  or  by  cast- 
ing it  into  the  stream  and  allowing  it 
to  be  washed  down  by  the  force  of  the 
current."  Carson  v.  Hayes,  39  Or.  97, 
65  Pac.  814. 

Each  person  mining  in  the  same 
stream  is,  however,  entitled  to  use  in  a 
proper  and  reasonable  manner  both  the 
channel  of  the  stream  and  the  water 
flowing  therein ;  and  where,  from  the  sit- 
uation of  different  claims,  the  working 
of  some  will  necessarily  result  in  injury 
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mine.*  In  People  v.  Gold  Run  Ditch  <&  Min,  Co.^  it  is  said  tliat  "un- 
doubtedly the  fact  must  be  recognized,  that,  in  the  mining  regions 
of  the  state,  the  custom  of  making  use  of  the  waters  of  streams  as 
outlets  for  mining  dehrui  has  prevailed  for  many  years ;  and,  as  a  cus- 
tom, it  may  be  conceded  to  have  been  founded  in  necessity ;  for  with- 
out it,  hydraulic  mining  could  not  have  been  economically  operated. 
In  that  custom  the  people  of  the  state  have  silently  acquiesced,  and,, 
upon  the  strength  of  it,  mining  operations  involving  the  investment 
and  expenditure  of  large  capital  have  gi'o^Ti  into  a  legitimate  busi- 
ness, entitled  equally  with  all  other  business  pursuits  in  the  state  to 
the  protection  of  the  law.  But  a  legitimate  private  business,  founded 
upon  a  local  custom,  may  grow  into  a  force  to  threaten  the  safety 
of  the  people,  and  destruction  to  public  and  private  rights ;  and,  when 
it  develops  into  that  condition,  the  custom  upon  which  it  is  founded 
becomes  unreasonable,  because  dangerous  to  public  and  private  rights,. 

to  others,  if  the  injury  be  the  natural  stream  has  been  permanently  raised  by 

and  necessary  consequence  of  the  exer-  the  deposit  is  properly  left  to  the  jury, 

cise  of  this  right,  it  will  be  damnum  Bailey  v.   Mill  Creek  Coal  Co.  20   Pa. 

absque   injuria.     Esmond   v.    Chew,    16  Super.  Ct,  18C. 

Gal.    137.     But  in  this  case  the  court  In  an  action  to  recover  damages  for 

considered  as  without  justification  the  injuries  to  a  cellar  caused  by  the  deposit 

gradual    extension    of    a   flume    several  of  coal  dust  in  a  stream,  thus  raising  its 

hundred  feet  on  an  adjoining  claim  and  bed  and  preventing  drainage  from  the 

the  deposit  thereon  of  tailings  to  a  depth  cellar,  the  opinion  of  a  witness  as  to  the 

of  25  to  30  feet,  covering  up  a  sluice  and  difference  in  value  of  the  property,  due 

blacksmith    shop    thereon.      Esmond    v.  to  the  conditions  complained  of,  should 

Chew,  15  Cal.  137.  not  be  admitted  when,  from  his  testi- 

*Eldcr  V.  Lykens  Valley  Coal  Co.  157  mony,  it  appears  that  he  has  no  definite 

Pa.  490,  37  Am.  St.  Rep.  742,  27  Atl.  knowledge  of  the  difference  between  the 

645;   lAtile  Schuylkill  Nav.  R.  d  Coal,  level  of  the  cellar  and  the  creek.     Ibid. 

Co.  V.  Richards,  67  Pa.  142,  98  Am.  Dec.  A  coal  mining  company,  by   placing 

209.  its  coal  slack  and  refuse  on  its  land  so 

A  mine  operator  wrongfully  throwing  near   the   banks    of   a   stream    that    it 

coal  dirt  into  a  river,  to  the  injury  of  a  might  have  been  anticipated  by  a  man 

lower  owner,  is  liable  for  damage  done  of  prudence  and  intelligence  that  heavy 

thereby,  such  as  the  extra  cost  of  steam  rains  or  floods  would  wash  them  into 

and  the  cleaning  out  of  the  dam,  but  not  the  stream,  will  be   presumed  to  have 

for  the  cost  of  a  new  arrangement  of  the  done  so  with  that  intention,  and  will  be 

gateways  to  keep  the  dam  clear  in  the  liable   for   damages   caused   thereby   to 

future,  when  that  injury  will  be  obvi-  lower  proprietors ;   and  it  is  no  excuse 

ated  by  the  injunction  which  is  grant-  that  its  business  is  useful  and  for  the 

ed.     Keppel  v.  Lehigh  Coal  <£  Nav.  Co.  public  good,  or  that  such  is  the  custom 

200  Pa.  649,  60  Atl.  302,  Reversing,  as  among  mining  companies,  or  that  it  was 

to  cost  of  new  gates,  9  Pa.  Dist.  R.  219.  necessary  to  the  successful  conduct  of 

Balance  aflirmed.  its  business  to  so  deposit  such  refuse. 

In  an  action  of  trespass  and  to  re-  Columbus  A  JI.  Coal  d  /.  Co.  v.  Tucker, 

cover  damages  for  injuries  to  a  cellar,  48  Ohio  St.  41,  12  L.  R.  A.  677,  29  Am. 

caused  by  deposits   of   coal   dust   in  a  St.  Rep.  528,  2G  N.  E.  630. 

stream,  which  raised  its  bed  and  thus  But  there  is  no  liability  in  case  the 

prevented    drainage    from    the    cellar,  culm    is    carried    into  the  stream    by 

where  the  evidence  is  conflicting  aa  to  means   of   extraordinary   floods.     Hind^ 

whether  the  action  of  the  water  will  not  son  v.  Markle,  171  Pa.  138,  33  Atl.  74.. 

in   time   carry   away  the  deposits,  the  •66  Cal.  138,  56  Am.  Rep.  80,  4  Pac 

question  as  to  whether  the  bed  of  the  1152. 
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and  cannot  be  invoked  to  justify  the  continuance  of  the  business  in 
an  unlawful  manner,  A  mill  for  the  reduction  of  ores  cannot  be  per- 
mitted to  throw  its  refuse  into  the  stream  to  the  injury  of  lower  prop- 
erty.* The  right  to  turn  debris  into  the  stream  cannot  be  acquired 
by  custom  or  prescription,  so  far  as  it  affects  public  interests.''  But 
it  may  be  acquired  by  prescription  against  private  individuals.®  One 
who  receives  a  special  injury  from  the  casting  of  debris  into  a  public 
water  course  may  maintain  an  action  therefor.®  One  of  several  mine 
owners,  acting  independently,  is  liable  for  only  the  proportion  of  the 
injury  which  he  causes.*^  A  lower  riparian  proprietor  whose  land 
is  injured  by  culm,  etc.,  thrown  into  the  stream  by  an  upper  pro- 
prietor cannot  have  his  damages  assessed  as  for  a  permanent  injury 
unless  it  be  averred  and  proved,  as  the  law  will  not  presume  a  perma- 
nent injury.^*  An  injunction  restraining  an  upper  mill  owner  and 
proprietor  from  polluting  the  stream  by  the  flow  of  tailings  will  not 
be  granted  at  the  suit  of  a  lower  mill  owner,  where,  at  the  commence- 
ment of  the  action,  the  defendant  had  constructed  reservoirs  in  which 
ho  impounded  the  tailings  or  sediment  from  his  mill,  which  did  not 
flow  into  the  stream  to  such  an  extent  as  to  interfere  with  the  plain- 


•Suifolk  Gold  Min.  d  Mill.  Co.  v.  San 
Miguel  Consol.  Min.  d  Mill.  Co,  9  Colo. 
App.  407,  48  Pnc.  828;  Montana  Co.  v. 
(iehrina,  21  C.  C.  A.  414,  44  U.  S.  App. 
(i29,  75' Fed.  384. 

A  stamp  miU  wiU  not,  however,  be 
enjoined  at  the  suit  of  one  who  pur- 
<>ha8ed  for  a  speculation  lands  in  the 
bottoms  below  it,  on  which  it  is  deposit- 
ing sand,  which  he  then  attempts  to  sell 
at  an  exorbitant  price  to  the  mill  com- 
pany, and,  failing,  files  his  bill  for  an  in- 
junction. Edwards  v.  Allouez  Min.  Co. 
38  Mich.  46,  31  Am.  Rep.  301. 

^Woodruff  V.  yorth  Bloomfield  Gravel 
Min.  Co.  9  Sawy-  441,  18  Fed.  753. 

'  The  privilege  of  washing  away  sand, 
stone,  and  rubble  in  the  working  of  a 
tin  mine,  and  of  having  the  same  sent 
down  a  natural  stream  running  through 
the  plaintiff's  land,  may  be  had  by  pre- 
scription, as  sucli  a  privilege,  altnough 
injurious  to  the  plaintiff  to  a  great  ex- 
tent, is  one  lying  in  grant,  and  not  in 
livery,  and  therefore  is  the  proper  sub- 
ject of  a  prescriptive  right.  Carlyon  v. 
hovering,  26  L.  J.  Exch.  N.  S.  251,  1 
Hurlst.  &  N.  784,  6  Week.  Rep.  347. 

A  custom  by  which  the  operators  of 
mines  within  a  certain  district,  in  the 
ordinary  working  of  their  mines,  cast 
sand,  stones,  and  rubbish  into  a  water 
course,  is  not  open  to  the  objection  that 


it  is  unreasonable  and  indefinite,  on  the 
ground  that  the  exercise  might  go  to 
the  destruction  of  the  land  adjoining  the 
stream,  as  the  user  is  limited  to  the 
necessary  working  of  the  mine  and  has 
no  tendency  to  destroy  the  plaintiff's 
land,  but  merely  to  pollute  the  water  of 
the  stream.     Ibid. 

^Woodruff  v.  North  Bloomfield  Gravel 
Min.  Co.  9  Sawy.  441,  18  Fed.  753. 

A  tenant  in  common  of  riparian  land 
which  is  damaged  by  mining  dihria  de- 
posited upon  it  by  the  current  of  the 
river  may,  without  joining  his  cotenant 
ns  party  plaintiff  or  defendant,  main- 
tain a  suit  to  enjoin  mine  owners  from 
discharging  such  dihria  into  the  river. 
The  Mining  Dibris  Case,  8  Sawy.  628, 
16  Fed.  25. 

An  action  may  properly  be  com- 
menced in  the  name  of  the  county  to  en- 
join the  running  of  water  and  debris 
from  a  mine  upon  and  over  a  public 
highway  and  plaza  in  a  town  in  said 
county,  obstructing  the  free  use  of  both 
highway  and  plaza.  Sierra  County  v. 
Butler,  136  Cal.  547,  69  Pnc.  418. 

^''Little  Schuylkill  Nav.  R.  <€  Coal  Co. 
v.  Richards,  57  Pa.  142,  98  Am.  Dec. 
209. 

^Hoffma/n  v.  Mill  Creek  Coal  Co.  IC 
Pa.  Super,  Ct.  631. 
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tifPs  use  of  the  water  flowing  down  the  channel ;  nor  is  it  a  ground 
for  granting  the  injunction  that  the  defendant  would  not  be  thereby 
injured  and  the  plaintiff  would  be  protected  from  possible  future  in- 
jury." 

518a.  Washing  of  ore. —  The  water  of  the  stream  cannot  be  used  for 
wasliing  ore  if  it  is  thereby  rendered  unfit  for  the  use  of  a  lower  pro- 
prietor.^ Case,  and  not  trespass,  is  the  proper  remedy  for  consequen- 
tial injuries  for  the  pollution  of  the  water  in  that  manner;  and  an  ac- 
tion for  permanent  injuries  to  the  land  may  be  brought  by  the  executor 
in  possession  of  the  land.^  The  liability  of  one  making  such  use  of  the 
water  extends  only  to  his  own  act,  and  he  cannot  be  made  liable  for 
the  acts  of  others  which  contribute  to  the  injury.^  It  is  said  in  Clif- 
ton Iron  Co  V.  Vye,^  that  in  the  development  of  the  mineral  interests 
of  the  state,  in  wliich  large  sums  of  money  have  been  invested,  the 
washing  of  ores  for  the  purpose  of  utilization  necessities,  in  some 
measure,  the  placing  of  sediment  where  it  may  flow  in  a  stream  which 
constitutes  the  natural  drainage  of  the  section  where  the  ore  banks 
are  situated,  which  must  cause  a  deposit  of  sediment  on  the  lands  be- 
low; and  that,  while  this  invasion  of  the  rights  of  the  lower  riparian 
owner  may  produce  injury  entitling  him  to  redress,  the  great  public 
interests  and  benefits  to  flow  from  the  conversion  of  those  ores  into 
pig  metal  should  not  be  lost  sight  of.  The  burden  of  proof  is  on  the 
defendant  in  an  action  for  damages  for  the  pollution  of  a  stream  by 
the  washing  of  ore,  to  show  that  such  use  is  reasonable,  if  the  evidence 
establishes  the  fact  that  its  washer  polluted  the  water.* 

618b.  Drainage  of  mine. — The  rule  which  prevents  the  pollution  of 
a  stream  to  aid  in  the  working  of  a  mine  prevents  the  drainage  of  the 
mine  water  into  the  stream  so  as  to  injure  the  lower  proprietor.^     The 

^Otaheite  Gold  d  8.  ^fin,  d  Mill.  Co,  tortious  act  by  such  upper  proprietor, 

V.  Dean,  102  Fed.  929.  and  not  a  mere  act  of  negligence  requir- 

^Drahe  v.  Lady  Enaley  Coaly  I.  rf  R,  ing  the  exercise  of  due  care  by  the  lower 

Co.  102  Ala.  .501,  24  L.  R.  A.  64.  48  Am.  proprietor    to    avoid    the     consequences 

St.  Kep.  77,  14  So.  749 ;  Leniz  v.  Came-  thereof  in  order  to  entitle  him  to  recov- 

gie  Bros,  145  Pa.  612,  27  Am.  St.  Rep.  er.     Satterfield  v.  Rowan,  83  Ga.  187,  9 

717,23   Atl.   219;    Hindson   v.    Marklo,  S.  E.  677. 

171   Pa.  138,  33  Atl.  74;  Crittenton  v.  'Drake  v.  Lady  Ensley  Coal,  /.  d  R. 

Alfjer,  11  Met.  281.  Co.  102  Ala.  601,  24  L.  R.  A.  64,  48  Am. 

The  erection  of  a  dam  across  a  stream  St.  Rep.  77,  14  So.  749. 

by  an  upper  proprietor,  in  order  to  util-  ^Gallagher  v.  Kemmerer,  144  Pa.  609, 

ize  the  water  for  washing  ore,  polluting  27  Am.  St.  Rep.  673,  22  Atl.  970. 

the  water  thereof  and  so  filling  it  with  *  87  Ala.  408,  6  So.  192. 

mud  and  dirt  as  to  cause  an  unhealthy  ^Tennessee  Coal,  I.  d  R.  Co.  v.  HamU- 

and  unpleasant  stench  from  the  bed  of  Ion,  100  Ala.  252,  46  Am.  St.  Rep.  48, 

the   stream  during  the  summer  season  14  So.  167. 

when  the  water  ceases  to  flow  through  ^ Beach  v.  Sterling  Iron  d  Zine  Co,  54 

the  land  below  by   reason  of  such  ob-  N.  J.  Eq.  65,  33  Atl.  286.  Affirmed  in  55 

struction,  is  a  positive,  continuous,  and  N.  J.  Eq,  824,  41  Atl.  1117;  Hunter  t. 
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legislature  cannot  authorize  the  pollution  of  a  stream  for  mining 
purposes  even  upon  the  making  of  compensation,  since  it  would 
be  the  exercise  of  a  private  right,  for  which  the  power  of  eminent 
domain  cannot  be  used.^  There  may  possibly  be  an  exception  to  this 
rule  in  case  of  coal  mines.  The  people  at  large  are  so  dependent 
upon  a  supply  of  fuel  for  comfort  and  health  as  well  as  for  securing 
power  to  carry  on  manufacturing  operations  that  the  securing  of  it 
may  be  regarded  as  a  public  purpose  for  which  the  power  of  eminent 
domain  may  be  exercised.  It  has  been  suggested  by  good  authority 
that  the  mines  themselves  might  be  taken  for  public  use  under  the 
power  of  eminent  domain  and  if  so  certainly  such  things  as  are  neces- 
sary to  make  their  operation  successful  may  be  taken.  The  facts 
that  the  drainage  of  a  coal  mine  is  necessary  for  its  operation  and  that 
the  same  is  done  in  a  proper  manner  do  not  relieve  its  owner  from 
liability  for  draining  into  a  stream  water  from  the  mine  which  is  so 
impregnated  with  copperas  as  to  render  the  water  of  the  creek  unfit 
for  domestic  and  farming  purposes  and  capable  of  killing  vegetation 
whenever  the  creek  overflows  its  banks.'  The  Pennsylvania  court  had 
a  severe  struggle  with  this  question  in  the  case  of  Sanderson  v.  Penn- 
sylvania Coal  Co,  In  that  case  mine  water  had  been  drained  in  a 
creek  to  the  injury  of  a  lower  riparian  owner,  and  the  court,  on  the 
first  hearing,  followed  the  general  rule  and  held  that  such  act  was 
unlawful.*  This  rule  was  adhered  to  when  the  case  again  came  be- 
fore the  court,^  which  further  held  that  no  custom  can  sanction  the 
throwing  of  acidulous  mine  water  into  a  clear  stream  rightfully  used 
for  domestic  purposes,  as  it  would  be  unreasonable  and  unlawful, 
as  a  taking  of  private  property  for  private  use,  and  that  without  com- 
pensation. And  the  rule  was  adhered  to  a  third  time,®  the  court 
holding  that  the  riparian  owner  could  recover  compensatory  damages 
for  the  injuries  which  had  been  caused  prior  to  the  bringing  of  the 

Taiflor  Coal  Co,   16   Ky.   L.   Rep.    159,  A.  C.  691,  69  L.  T.  N.  S.  838,  58  J.  P. 

190;  ffodgkirtfion  v.  EnnoVy  4  Best  &  S.  100.     In  that  case  it  is  said  that  a  ripa- 

229,  32  L.  J.  Q.  B.  N.  K.  231,  9  Jur.  N.  rian  proprietor  is  not  entitled  to  use  wa- 

S.  1152,  8  L.  T.  N.  S.  451,  11  Week.  Rep.  ter  for  secondary  purposes  except  upon 

775;  JVheatley  v.  Chriaman,  24  Pa.  298,  condition  that  he  shall  return  it  to  the 

64  Am.  Dec.  667 ;  Pennington  ▼.  Brinsop  stream  practically  undiminished  in  vol- 

Hall  Coal  Co.  L.  R.  5  Ch.  Div.  769,  46  ume  and  with  its  natural  qualities  un- 

L.  J.  Ch.  N.  S.  773,  37  L.  T.  N.  S.  149,  impaired. 

25  Week.  Rep.  874  'Beach  ▼.  Sterling  Iron  d  Zinc  Co.  54 

Mine  water  cannot  be  turned  into  a  N.  J.  Eq.  65,  33  Atl.  286,  Afllrmed  in  55 

stream  in  such  a  way  as  to  pollute  it,  N.  J.  Eq.  824,  41  Atl.  1117. 

although  the  pollution  is  nothing  more  *Hunter  v.  Taylor  Coal  Co.  16  Ky.  L. 

than  to  render  the  water,  which  was  be-  Rep.  159,  190. 

fore  soft  and  suitable  for  distilling  pur-  *86  Pa.  401,  27  Am.  Rep.  711. 

poees,  hard  and  unfit  for  such  purposes.  '94  Pa.  302,  .39  Am.  Rep.  785. 

Young  r.  Bankier  Distillery  Co,  [1893]  •  102  Pa.  370. 
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suit,  but  not  permanent  injuries,  because  the  act  was  a  nuisance  which 
might  be  abated.  And  that  it  was  immaterial  tliat  the  injury  was 
caused  by  the  ordinary,  reasonable,  and  proper  mode  of  conducting 
the  mine.  But^  when  the  case  came  before  the  court  the  fourth  time, 
it  yielded  to  the  demands  of  the  mining  interests  and  departed  from 
its  former  position  and  from  true  principle  and  held  that  individual 
interest  must  give  way  to  the  mining  interests.^  The  court  dis- 
tinguished the  decisions  upon  the  question  of  casting  material  into 
tbe  water  which  fouled  it,  on  the  ground  that  water  coming  from  tlie 
mine  in  the  case  before  the  court  was  in  its  natural  state,  and  the 
stream  was  used  merely  for  natural  drainage  purposes.  And  held 
that  a  mine  owner  may  lead  the  wat^er  which  percolates  into  his  work- 
ings into  a  stream  which  forms  the  natural  drainage  of  the  basin  in 
which  his  mine  is  located,  although  the  quantity  and  quality  of  water 
in  the  stream  be  affected  thereby,  as  he  is  entitled  to  the  natural  user 
of  his  land  without  being  liable  for  inconvenience  to  others  caused 
thereby.  No  comment  is  necessary  upon  that  decision.  The  very 
course  which  the  court  took  is  sufficient  to  overthrow  it.  But  this 
question  of  the  paramount  right  of  the  mining  interest  had  come  be- 
fore other  courts,  and  in  Wixon  v.  Bear  River  &  A.  \yater  Co.^ 
where  the  controversy  was  between  the  owner  of  an  orchard  which 
had  been  planted  on  the  banks  of  a  stream  and  one  claiming  the 
water  for  mining  purposes,  the  California  court  held  that  the  miner 
nmst  use  the  water  so  as  not  to  injure  the  orchard,  saying:  "The 
requested  instructions  are  founded  upon  the  theory  that,  in  the  min- 
eral districts  of  the  state,  the  rights  of  miners  and  persons  owning 
ditches  constructed  for  mining  purposes  are  paramount  to  all  other 
rights  and  interests  of  a  different  character,  regardless  of  the  tinu* 
or  modes  of  their  acquisition;  thus  annihilating  the  doctrine  of 
priority  in  all  cases  w^here  the  controversy  is  between  the  miner  or 
ditch  owner  and  one  who  claims  the  exercise  of  any  other  kind  of 
right  or  the  ownership  of  any  other  kind  of  industry.  To  such  a  doc- 
trine we  are  unable  to  subscribe."  And  the  rule  is  general  and  sound 
that  mining  operations  will  be  enjoined  if  they  cannot  be  carried  on 
without  destroying  interests  of  other  owners  along  the  stream.*  Tlit^ 
Pennsylvania  rule  does  not  apply  so  as  to  permit  the  mine  owner  to 
take  the  water  out  of  its  true  course  and  cast  it  into  a  stream  in  an- 

»  113  Pa.  126,  57  Am.  Rep.  445,  6  Atl.  Am.  Dec.  692;  Eureka  Lake  &  Y.  Canal 

453.  Co.  V.  Yitha  County  Super.  Ct.  66  Cul. 

•24  Cal.  367,  85  Am.  Dec.  69.  311,  5  Pac.  490:  McLaughlin  v.  Del  Re, 

•Leraroni  v.  Miller,  34  Cal.  23U  91  71  Cnl.  230.  16  Pac.  881. 
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other  watershed.*®  And  the  court  has  intimated  that  the  right  will 
not  extend  to  the  interference  of  the  source  of  a  municipal  water 
snpply.**  It  has  also  been  held  that  equity  will  enjoin  a  mine  opera- 
tor from  draining  his  mine  into  a  water  course  required  for  the  eco- 
nomical working  of  his  mine  so  far  as  it  would  injure  the  lower  owner 
and  is  contrary  to  his  rights,  lie  will  be  restrained  from  overflowing 
such  owner's  banks  when  it  appears  that  within  that  limit  no  harm 
will  result  from  the  mixture  of  acidulated  water  into  the  stream.*^ 

618c.  Bemedy  for  injury. —  The  only  remedy  which  is  adequate  to 
<rompel  the  owner  of  a  mine  to  desist  from  polluting  a  stream  to  the 
injury  of  a  lower  proprietor  is  injunction;  and  therefore  equity  has 
jurisdiction  to  issue  such  a  writ.*  And  an  injunction  restraining  a 
mining  company  from  discharging  into  a  river  or  its  tributaries  any 
debris  or  refuse  matter  from  its  mines  is  violated  by  a  discharge  of 
mining  tailings  into  such  river  in  the  process  of  drift  mining,  al- 
though the  bill  in  the  injunction  suit  describes  the  operations  car- 
ried on  by  the  respondent,  by  means  of  w^iich  the  debris  is  thrown 
into  the  streams,  as  hydraulic  mining.^  A  preliminary  injunction 
may  be  granted  in  a  proper  case  without  notice.®  Equity  may  refuse 
to  grant  the  injunction  if  the  injury  is  merely  nominal.*    Mere  delay 

^^Geiting  y.  Union  Tmprov.  Co.  7  Ku]p,  County  Super.  Ct.  66  Cal.  311,  as  not 

403:   Williams  v.  Union  Improv.  Co.  1  suspending  the  general  or  ordinary  busi- 

Pa.  Dist.  R.  288.  ness    of    the    defendant    corporation    in 

A  miner,  not  riparian,  must  not,  if  mining  by  hydraulic  process  and  seUing 

preventable  by  practical   means   within  waters  to  others  to  be  used  for  like  pur- 

his    power    and    knowledge,    artificially  poses,  within  a  Code  provision  that  an 

discolor  a  natural  stream  to  the  injury  injuction   suspending   the    ordinary    or 

of  a  lower  owner.     Sterling  Iron  &  Zinc  general  business  of  a  corporation  cannot 

Co.  V.  Sparks  Mfg.  Co,  (N.  J.  Eq.)   38  be  granted  without  notice. 

Atl.  't2G.  8o,  also,  in  (Joldcn  date  ConsoL   Hjf- 

"  »S*«  antCf  S  137a.  draulic  Min.  Co.  v.  Yuba  County  ^uper, 

^Hielting  v.  Union  Improv.  Co.  7  Kulp,  Ct.  Gf)  Cal.  187. 

493.  ^McCauley  v.  MeKeig,  8  Mont.  3HD,  fl 

^Woodruff  V.  North  Bloomfield  Oravel  Pac.  22;  Atchison  v.  Peterson,  I   MonL 

ifin.  Co.  9  Sawy.  441,  18  Fed.  778;  A>/>-  661. 

pel  V.  Lehigh  Coal  rf  Nav.  Co.  200  Pa.  While  a  court  of  equity  will  not  re* 

649,  50  Ati.  302,  Affirming  9  Pa.  Dist.  strain  mining  operations  because*,   ;ih   « 

R.  219;  Frickev.  Qutnn,  188  Pa.  474,  41  mere   incident    thereto,    some   sand    and 

All.  737;   Ijamhorn  v.  Covington  Co.  2  tailing.^  happen  to  be  washed  upon   tHe 

Md.  Ch.  409.  land  of  a  lower  proprietor,  such  lorn  tor 

^Re  North  Bloomfield  Gravel  Min.  Co.  has  no  legal  right  to  dump  his  nnning 

II  Sawy.  600.  27  Fed.  795.  debris  into  the  channel  of  a  stream .  arid 
■  The  granting  of  an  injunction  with-  allow  it  to  be  carried  by  the  water  flown 

out  notice,  restraining  the  depositing  of  to  the  land  of  a  lower  proprietor  Uf  lii4 

tailings  or  debris  in  the  channel  or  bed  injury.     Carson  v.  Hayes,  39  Or,  l^T^  *15 

of   certain   stroiuns  or  their  tributaries  Pac.  814. 

and  the  selling  to  others  or  permitting        An  injunction  will  not  be  grafrf^'tT  if 

or  suffering  the  u««e  of  their  waters  by  complainant  has  another  water  iii*ii|s{y, 

others  for  the  same  purpose  to  the  in-  and   the  stream  into  which  the  miriing 

jury  of  plaintiff,  was  sustained  on  cer-  debris  is  turned  is  also  polluted  to  wnme 

tiorari  to  review  contempt  proceedings,  extent  by  sewage  from  a  city,  whiT**  row 

in  Eureka  Lake  d  Y.  Canal  Co.  v.  Yuba  plainant  has  been  guilty  of  lacNf-    irid 


Digitized  by  VjOOQIC 
I 


1702  RIGHTS  BETWEEN  INDIVIDUALS.  [§  518c 

in  filing  the  bill  will  not  defeat  the  right  to  relief  if  there  was  a  good 
excuse  therefor.'  Indictment  will  not  lie  where  the  only  injury  is 
to  a  riparian  owner.®  Hydraulic  mining  is  not  so  unlawful  as  to 
entitle  a  lower  proprietor  to  an  injunction  against  one  who  is  selling 
water  for  the  purpose,  if  there  is  nothing  to  show  that  he  knows  that 
the  debris  is  being  disposed  of  so  as  to  injure  plaintiff's  bridge  and 
highways^  The  decisions  which  refused  to  permit  the  miner  to 
turn  his  debris  into  the  stream  rendered  necessary  some  method  of 
obviating  the  difficulty,  and  the  remedy  resorted  to  was  the  creation 
of  the  impounding  dam.  This  was  provided  for  by  Federal  statutes,* 
and,  if  a  sufficient  impounding  dam  is  maintained  to  remove  the 
debris  from  the  water,  the  mining  operations  will  not  be  enjoined.* 
A  statute  making  water  the  property  of  the  riparian  owner  while  it  is 
on  his  land,  but  which  forbids  him  tx>  adulterate  it  so  as  to  interfere 
with  the  enjoyment  of  it  by  the  next  owner,  does  not  give  him  the 
right  to  use  it  for  washing  ore,  if  the  effect  is  to  render  it  unfit  for 
the  use  of  the  next  owner.* ^  The  rights  of  the  parties  may  be  con- 
trolled by  contract.**     The  damages  recoverable  for  the  pollution  of 

defendant  is  able  to  respond  in  damages  The    Colorado   statute   makes    it   the 

for   the    in  juries.     Clifton    Iron    Co.   v.  duty  of  the  miner  to  take  care  of  his 

Dye,  87  Ala.  468,  6  So.  192.  own  tailings  upon  his  own  property,  or 

^Woodruff  V.  North  Bloomficld  Gravel  be  responsible  for  the  injuries  that*may 

Min,  Co.  9  Sawv.  441,  18  Fed.  753.  arise  from  them.     Fuller  v.  Swan  River 

*Com.  V.  Lyon,  1  Pittsb.  466.  Placer  Min,  Co,  12  Colo.  12,  19  Pac.  830. 

^Yuha  County  v.  Cloke,  79  Cal.  239,  21  ^''Saiter field  ▼.  Boxran,  83  Ga.  187,  9 

Pac.  740.  S.  E.  677. 

■March  1,  1893,  chap.   183,  §  15    (27  "Under  a  conveyance  to  an  ore  com- 

Stat.  at  L.  509,  U.  S.  Comp.  Stat.  1901,  pany  of  the  right  to  wash  its  ore  upon  a 

p.  3557).  stream   that  ran  through  the  grantor's 

^United    States    y.    North   Bloomfield  land,  and  to  discharge  through  it  dirt 

Gravel  Min.  Co,  53  Fed.  625.  upon  his  meadow  lot  lying  below  upon 

T^ut  an  impounding  dam  should  not  be  the  stream,  the  grantees  are  not  liable 

held  sufficient,  if  the  determination  of  for  an  injury  to  plaintiff's  pasture  lot 

its  sufficiency  rests  on  the  opinions  of  adjoining,  resulting  from  the  flow  of  the 

engineers  apparently  equally  intelligent  water   surcharged    with   the   dirt   upon 

and  whose  opinions  are  at  variance;  nor  said  pasture  lot,  as  a  grant  is  presumed 

upon  any  evidence  not  of  the  most  un-  to  convey  everything  necessary  for   its 

questionable  and  satisfactory  character,  reasonable  enjoyment.     Bushnell  v.  Pro- 

Hardt  v.  Liberty  Hill  Consol.   Min,   d  prietora  of  Ore  Bed,  31  Conn.  150. 

Water  Co.  11  Sawy.  611,  27  Fed.  788.  One   who  sells   land   on   a  creek   for 

A  mining  company  enjoined  from  dis-  mining  purposes,  with  full  knowledge  of 
charging  debris  and  refuse  matter  into  a  the  use  to  which  it  is  to  be  put,  and  con- 
certain  river  will  not  be  held  guilty  of  senting  that  the  "tailings"  of  the  mine 
contempt  because  the  water  in  its  tun-  shall   be  drawn  off  through  the  creek, 
ncl,  about  30  or  40  feet  from  its  mouth  and    consequently   through    a    reservoir 
and  2  miles  from  the  mine,  is  muddy,  which  he  had  for  operating  a  mill  lower 
where  the  d^hria  from  the  mine  is  run  down  the  creek  than  the  mine,  cannot 
into  a  settling  pool,  and  sand,  gravel,  complain  if  such  drainage  is  used  and 
and  other  debris  would  find  their  way  his  reservoir  injured  thereby.     Palmour 
into  the  tunnel  irrespective  of  the  de-  v.  Mitchell,  69  Ga,  750. 
fendant's  mining  operations.     Woodruff 
v.  North  Bloomfield  Gravel  Min.  Co.  45 
Fed.  129. 
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a  stream  by  its  use  for  washing  ore,  rendering  the  water  unfit  for 
watering  stock,  impairing  the  fertility  of  the  land  by  sediment  de- 
posited, and  destroying  the  usefulness  of  some  portions  thereof  for 
cultivation,  are  not  limited  to  diminution  of  rental  value,  but  may 
include  the  difference  in  the  value  of  the  land  with  and  without  the 
permanent  injury." 

619.  Bight  to  cast  debris  into  stream. —  As,  in  case  of  the  operation 
of  mines,  it  is  convenient  to  leave  the  waste  to  be  carried  away  by 
the  water,  so  with  the  operation  of  Pome  kinds  of  mills.  The  easiest 
and  most  expeditious  way  of  disposing  of  the  waste  from  saw  and 
planing  mills  is  to  let  the  waste  fall  into  the  stream  and  float  away 
on  the  water.  The  inevitable  effect  of  this  is  to  cause  injury  to  lower 
proprietors,  and  therefore  there  is  no  right  to  make  such  use  of  the 
stream.  The  owner  of  a  sawmill  cannot  permit  sawdust  to  fall  into 
the  stream  and  float  down  and  be  deposited  along  the  property  of  a 
lower  owner  to  its  injury.*  And,  wheu  the  effect  is  to  render  the 
water  unfit  for  domestic  and  culinary  purposes,  the  dispositing  of  the 
sawdust  in  the  stream  will  be  enjoined.^  Such  use  of  the  stream  may, 
however,  be  made,  as,  under  all  the  circumstances  of  the  case,  will 
be  reasonable  in  view  of  the  capacity  of  the  stream  compared  with 
the  amount  of  sawdust  which  is  placed  in  it;  and  the  question  whetlier 

"Drake  v.  Lady  Enslcy  Coal,  I,  d  R.  can  there  be  a  recovery  in  excess  of  the 

Co,  102  Ala.  501,  24  L.  R.  A.  64,  48  Am.  entire  property.     Stevenson  v.  Ebervale 

St.  Rep.  77,  14  So.  749.  Coal  Co,  203  Pa.  316,  52  Atl.  201. 

The  measure  of  damages  in  an  action  ^Mitchell  v.  Barry,  26  U.  C.  Q.  B.  416. 
for  the  pollution  of  a  stream  by  the  The  mere  fact  that  a  sawmill  as  con- 
washing  of  ore  therein,  where  the  pollu-  structed  cannot  be  operated  without  per- 
tion  has  ceased  by  the  discontinuance  of  mitting  the  sawdust  to  fall  into  the 
the  use  of  the  washer,  is  the  injury  suf-  stream  is  not  sufficient  to  justify  such 
fered  from  the  actual  pollution  of  the  conduct,  unless  it  is  further  shown  that 
water  while  it  lasts  and  from  the  boggy  the  mill  was  properly  constructed.  Red 
deposits  therein,  imtil  its  injurious  ef-  River  Roller  Bfills  v.  Wright,  30  Minn, 
fects  were  or  shall  become  relieved  by  249,  44  Am.  Rep.  191,  15  N.  W.  167. 
the  washing  out  of  the  stream.  Tennes-  If  a  mill  owner  has  the  right  by  twen- 
gee  Coal,  I.  d  R.  Co.  v.  Hamilton,  100  ty  years*  enjoyment  thereof,  to  the  wa- 
Ala.  252,  46  Am.  St.  Rep.  48,  14  So.  167.  ter  of  his  stream  for  his  mill,  any  deposit 

The  measure  of  damages  for  wrong-  of  sawdust  in  the  stream  is  an  injury 

fully   filling    another's   dam    with    coal  to  the  right,  although  the  working  of 

dirt  is  the  cost  of  its  removal  in  any  the  mill  has  not  been  injured,  since  on- 

amount  up  to  the  value  of  the  entire  joyment  of  such  a  use  for  such  a  length 

property,  which  it  cannot  exceed.     Stev-  of  time  begets  a  right  thereto.     Mitchell 

enson  v.  Ebervale  Coal  Co.  201  Pa.  112,  v.  Barry,  26  U.  C.  Q.  B.  416. 

88  Am.  St.  Rep.  805,  50  Atl.  818.  ^Kyttle  v.  Hess,  10  Kulp,  302. 

The  damages  for  the  pollution  of  a  One  in  whose  favor  an  mjunction  has 

water  course  by  a  coal  company  may  be  been  granted  restraining  upper  riparian 

measured  by  the  cost  of  removing  the  proprietors  from  depositing  sawdust  in 

culm  or  coal  dirt,  unless  the  expense  of  the  stream  cannot  thereafter  maintain 

removal  exceeds  the  value  of  the  entire  an    action   to   recover   damages   due   to 

property  injured,  in  which  case  the  val-  sawdust  placed  in  the  stream  before  the 

uo  of  the  property  is  the  limit  of  the  issuance  of  the  injunction,  but  which  is 

measure  of  damages;   and  in  no  event  alleged    to    have    injured    the    plaintifT 
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or  not  the  use  is  reasonable  is  for  the  jury.^    The  use  of  a  stream  to 
fhe  injury  of  a  lower  riparian  owner  by  a  miller,  for  the  purpose  of 
disposing  of  sawdust  and  other  refuse,  when  the  only  occasion  or 
necessity  for  such  use  results  from  the  mistake  or  carelessness  of  the 
miller  in  locating  and  constructing  his  mill,  is  not  a  reasonable  use.* 
Sawdust  and  mill  refuse  cast  into  a  brook  is  not  such  a  "putrid,  nau- 
seous, and  offensive  substance,"  under  the  criminal  laws,  as  to  be  in- 
dictable, if  it  is  not  specifically  named,  as  the  courts  have  judicial 
knowledge  that  it  is  not  such  a  substance,  and  the  criminal  laws  are 
to  be  construed  strictly.^    The  rule  applicable  in  case  of  sawdust  ap- 
plies also  in  case  of  edgings,  slabs,  and  other  mill  waste.*   The  owner 
of  a  sawmill  is  not  bound  to  keep  the  refuse  from  the  mill  wholly  out 
of  the  stream  for  the  benefit  of  the  owner  of  a  starch  mill  below. 
Kor  c^n  he  wantonly  and  needlessly  throw  refuse  into  the  stream  to 
the  injuiy  of  the  starch  mill.^    A  claim  to  a  special  right  to  the  use  of 


since.  Inderlied  v.  Whaley^  85  Hun.  63, 
32  N.  Y.  Supp.  040. 

*Prcnt.irc  v.  Oeiger,  74  N.  Y.  341,  Af- 
firming 9  Iliin,  350;  Dallmari  v.  Wilcox, 
23  N.  Y.  Week.  Dig.  231. 

The  jury  are  to  take  into  considera- 
tion the  size  and  character  of  the 
stream  and  for  what  purposes  it  is  used, 
the  extent  of  the  pollution,  the  benefit 
to  the  manufacturer,  and  the  injury  to 
the  landowner.  Hayes  v.  Waldron,  44 
N.  H.  580,  84  Am.  Dec.  105. 

But  evidence  of  usage  in  the  deposit 
of  similar  waste  is  inadmissible.     Ibid. 

*Red  River  Roller  Mills  v.  Wright,  30 
Minn.  249,  44  Am.  Rep.  194,  15  N.  W. 
167. 

''fHate  V.  Mitchell,  47  W.  Va.  789,  35 
S.  E.  845. 

^Vafihhurn  ▼.  Gilman,  64  Me.  163,  18 
Ara.  Hep.  246;  Lockwood  Co.  v.  Law- 
rence. 77  Me.  297,  52  Am.  Rep.  763; 
flimpson  v.  Seavey,  8  Me.  138,  22  Am. 
Dec.  228 ;  Threatt  v.  Brewer  Min.  Co.  49 
S.  C.  95,  26  S.  E.  970. 

In  a  suit  against  a  mill  owner  for 
damages  by  reason  of  the  slabs  and 
other  waste  material  from  his  mill  being 
placed  in  a  public  river,  a  log  owner  will 
be  held  a  contributor  to  such  nuisance 
who  leaves  a  guide  boom  in  the  river 
when  not  in  use,  although  the  said 
waste  may  have  made  it  inconvenient 
to  remove  it;  and  he  may  recover  only 
nominal  damages.  Veazie  v.  Dtoinel,  50 
Me.  479. 

It  is  only  when  absolutely  indispensa- 
ble to  the  beneficial  use  of  the  water, 
and  to  the  least  possible  extent  consist- 


ent therewith,  that  a  mill  owner  may 
discharge  refuse  into  a  stream  where  it 
injures  another  proprietor.  Canfield  v. 
Andrew,  54  Vt.  1,  41  Am.  Rep.  828. 

In  Hayes  v.  Waldron,  44  N.  H.  580. 
84  Am.  Dec.  105,  the  court,  by  Bellows, 
J.,  said  that  the  act  of  a  manufacturer 
in  depositing  the  waste  from  his  mill  in 
a  stream  which  carried  it  upon  the  mead- 
ow land  of  a  lower  proprietor  differs 
from  that  of  depositing  it  directly  upon 
the  lower  proprietors  by  way  of  teams 
and  the  like ;  m  the  former  case  the  dis- 
charge of  waste,  so  far  as  reasonable, 
must  rather  be  regarded  as  an  incident 
of  the  right  to  use  the  stream  for  the 
manufacture  which  produces  such 
waste. 

A  mill  owner  throwing  slabs  and 
other  refuse  into  a  stream  contrary  to 
the  8tatut.es  is  liable  also  for  the  special 
damage  done  to  a  lower  proprietor  by 
reason  of  the  obstructing  of  the  inlet 
to  his  mill  race.  Austin  v.  Snyder,  21 
U.  C.  Q.  B.  299. 

A  mill  owner  is  liable  for  the  creation 
of  a  private  nuisance  when  he  deposits 
upon  the  ice  of  his  river,  edgings,  saw- 
dust, slabs,  or  other  waste  stuff  from 
saw  or  shingle  mills,  and,  leaving  them 
to  be  fioated  away  without  his  care  or 
oversight,  they  are  carried  onto  the  land 
of  a  lower  riparian  proprietor  by  reason 
of  an  ice  jam,  and  there  deposited  and 
left  to  the  injury  of  the  complainant. 
Washburn  y.  Gilman,  64  Me.  163,  18  Am. 
Ren.  246. 

^Jacobs  v.  Allard,  42  Vt.  303,  1  Am. 
Rep.  331. 
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n  river  as  a  depository  of  sawmill  refuse,  being  more  beneficial  to  the 
olainiants  and  more  burdensome  to  the  riparian  proprietor  below  than 
I  he  natural  right  to  the  reasonable  use  of  the  river,  must  be  established 
by  either  grant  or  prescription.®  So,  t-anbark  cannot  be  cast  into  the 
stream  to  the  injury  of  the  lower  owner.*  So,  also,  with  respect  to 
com  cobs;'^  and  the  refuse  from  coke  ovens  ;^^  and  shives  from  a  flax 
mill.^^  The  right  to  permit  the  refuse  to  find  itvS  way  into  the  stream 
may  be  acquired  by  contract.^ ^  And  it  may  be  forbidden  by  statr 
ute.**  One  whose  mill  is  obstructed  by  sawdust  and  other  refuse 
thrown  into  the  stream  by  an  upper  mill  owner  may  recover  as  dam- 
ages the  decreased  rental  value  of  the  premises.**^ 

520.  Other  injuries. — The  pollution  of  a  stream  by  the  construction 
of  a  railroad  alongside  of  it  may  be  taken  into  consideration  in  award- 
ing damages  for  the  right  of  way,  under  a  statute  authorizing  the 
making  of  a  fair  and  just  comparison  of  both  advantages  and  disad- 
vantages.*    The  right  of  a  riparian  owner  to  have  the  water  of  the 

^LorMcnod   Co.   v.   Laurence,   77   Me.       ^^Panton  v.  Vorton,  18  IH.  496. 
297.  r»2  Am,  Rep.  763.  ^^Lcntz  v.  Carnegie  Bros.  145  Pa.  612, 

•HoiceU    y.    M'Coy,    3    Rawle,    256;    27  Am.  St.  Kop.  717,  23  Atl.  219. 
Thomas  v.  Brackney,  17  Barb.  654;  Hon-       "O* Riley  v.  hfcChesney,  3  Lana.  278. 
see  V.  Hammond,  39  Barb.  89.  "A  parol  grant,  in  consideration  of  es- 

Whcn  the  question  of  the  reasonable-  tablishing  a  sawmill  in  a  certain  local- 
ne!<8  of  using  a  stream  is  doubtful  in  its  ity,  of  the  right  to  throw  sawdust  into 
nature, — as,  by  a  tannery  for  the  dis-  a  stream  running  through  grantor's 
charge  of  bark  which  fouls  the  mill-  lands,  is  a  license,  and  not  an  casement, 
wheel  of  a  lower  proprietor, — ^and  is  not  Thompson  v.  McFjlamey,  82  Pa.  174. 
so  long' settled  by  common  consent,  or  Custom  as  to  the  use  of  a  stream  for 
so  obvious  in  itself  that  it  is  deterniina-  depositing  sawdust  and  other  refuse 
ble  as  a  matter  of  law,  such  as  use  for  from  a  sawmill,  although  not  conclusive 
irrigation,  watering  stock,  and  propel-  of  the  right,  affords  some  evidence  of  the 
ling  machinery,  it  is  one  of  fact,  upon  tacit  consent  of  the  parties  to  such  use. 
which  evidence  of  a  general  custom  of  Red  River  Roller  Mills  v.  Wright^  30 
the  country,  long  maintained  without  Minn.  249,  Ai  Am.  Rep.  194,  15  N.  W. 
objection,  and   that   such  use  is   indis-    167. 

pensable,  is  ndmisnible.     Rnoio  v.  Par-       ^*State  v.  Howard,  72  Me.  469. 
.sons,  28  Vt.  459,  67  Am.  Dec.  723.  ^Young  v.  Hurd,  16  N.  Y.  S.  R.  335, 

A  lower  riparian  owner  can  recover    1  N.  Y.  8upp.  819. 
ilamagcs  resulting  from  a  tanner  putting       ^Rvdolph  v.  PcnJisylvania  d  8.  Valley 
or  turning  his  refuse  ground  bark  into   R.  Co.  186  Pa.  541,  47  L.  R.  A.  782,  40 
the  stream,  where  the  said  damage  has   Atl.  1083. 

resulted  to  him  during  only  the  preced-  In  that  case  the  court  held  that  a 
ing  six  years,  although  the  tanner  has  single  tract  of  land  used  for  the  pur- 
put  or  turned  said  refuse  into  that  poses  of  a  papermill  is  not  severed  by 
stream  for  more  than  twenty  years,  the  taking  of  a  strip  for  a  railroad  and 
Crosby  v.  Bessey,  49  Me.  539,  77  Am.  the  conveyance  of  an  additional  strip  for 
Doc.  271.  coal  and  freight  sidings,  so  as  to  prevent 

The  dumping  of  tanbark  and  other  consideration  of  injury  to  the  water 
refuse  from  a  tannery  into  a  stream  is  which  supplies  the  mill  on  one  side  of 
not  such  a  necessity  as  to  be  appurte-  the  road,  when  assessing  consequential 
nant  to  the  grant  of  the  tannery  privi-  damages  to  the  mill  property  on  the 
lege,  as  against  a  Ruit  for  damages  by  other  side  of  the  road.  In  contrast  with 
the  grantor.  Hovcell  v.  M'Coy,  3  Rawle,  thi*»  ca.«»e,  however,  is  that  of  T^xas  d 
256.  8.  it.  Co.  ▼.  Meadows,  73  Tex.  32,  sub 
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stream  flow  through  or  by  his  land  in  its  natural  purity^  and  without 
appreciable  pollution  caused  by  owners  above  him,  is  not  modified 
by  the  fact  that  the  flow  of  the  stream  has  been  increased  by  reservoirs 
built  along  its  upper  course.^  The  riparian  owner  has  a  right  to 
complain  of  the  placing  in  the  stream  of  substances  which  kill  or 
drive  away  the  fish.^  The  fact  that  the  water  finds  its  way  into  the 
stream  through  underground  passages  will  not  prevent  the  injured 
property  owner  from  obtaining  relief.* 

621.  Eights  acquired  by  prescription. — A  prescriptive  right  may  be 
acquired,  as  against  the  rights  of  a  private  individual,  to  pollute  the 
waters  of  a  stream  to  a  greater  extent  than  is  permissible  of  common 
right  ^    But  if  the  use  of  the  stream  by  the  upper  proprietor  is  such 


nom.  Trinity  d  8.  R.  Co.  v.  Meadows,  3 
L.  R.  A.  505,  11  S.  W.  145,  where,  by 
reason  of  the  construction  of  the  road, 
sand  was  loosened  which  was  washed 
into  the  stream,  filling  up  a  millpond 
and  interfering  with  the  wheel,  and  the 
court  held  that  an  action  for  damages 
would  not  lie.  The  court  says,  if  a  cor- 
poration does  an  act  which  it  acquires 
a  right  to  do  by  virtue  of  its  franchise 
granted  for  a  public  use,  and  if  a  per- 
son having  no  franchise  could  not  have 
done  the  act  lawfully,  and  the  property 
of  another  is  directly  damaged,  the  one 
doing  the  act  will  he  liable  for  the  in- 
jury notwithstanding  the  franchise.  In 
other  words,  the  Constitution  prohibits 
the  grant  of  franchises  to  a  corporation 
which  will  carry  with  them  immunity 
for  damages  whidi  may  proximately  re- 
sult to  property  from  the  exercise  of  the 
privilpges  granted.  The  court  concludes, 
however,  that  in  the  present  case  the  act 
done  was  lawful  for  any  owner  of  the 
land  to  do  without  authority  from  the 
legislature,  and  hence,  as  to  the  railroad 
company,  it  was  not  an  act  unlawful  but 
for  the  franchises  granted  to  it. 

*Silver  Spring  Bleaching  d  Dyeing  Co. 
V.  Wanskuck  Co,  13  R.  I.  611. 

^Threnit  v.  Bretcer  Min  Co.  49  S.  C. 
95,  26  S.  E.  970. 

A  riparian  owner  is  entitled  to  an  in- 
junction to  prevent  an  owner  of  land 
further  up  the  stream  from  fouling  the 
water  in  such  a  way  that  it  is  not  fit 
for  the  raising  of  trout,  to  which  use 
the  lower  owTier  had  put  it.  Seaman  v. 
Lee,  10  ITun,  607. 

An  action  for  polluting  a  stream  and 
driving  away  fish  may  be  maintained  by 
one  claiming  under  a  grant  from  the  lord 
of  the  manor  of  the  exclusive  right  of 
fishing  in  a  defined  part  of  the  river,  as 


such  a  grant  is  not  a  mere  license  to 
fish;  but,  as  it  constitutes  a  grant  of 
the  right  to  carry  away  the  fish  caught, 
it  grants  a  profit  a  prendre  and  is  an 
incorporeal  hereditamoit.  Fitzgerald  v 
Firbank  [1897]  2  Ch.  96,  66  L.  J.  Ch.  N. 
S.  529,  76  L.  T.  N.  S.  584. 

*A  person  discharging  foul  water  into 
swallets  which  consist  of  rents  in  the 
rocks  or  hills,  having  an  open,  funnel- 
shaped  mouth  in  the  surface  of  the  rock 
on  the  summit  of  the  hills  through 
which  water  fiows  into  the  mouth  and 
is  conveyed  by  an  underground  passage 
until  it  arrives  at  an  outlet  from  which 
it  escapes  into  an  open  stream, — is  not 
relieved  from  liability  for  such  pollu- 
tion by  the  fact  of  the  water  taking  this 
undei ground  course;  and  the  case  of 
Chasemore  v.  Richards  does  not  apply. 
Hodgkinson  v.  FJnnor,  9  Jur.  N.  S.  1152, 
4  Best  &  8.  229,  241,  32  L.  J.  Q.  B.  N.  S. 
231,  8  L.  T.  N.  S.  451,  11  Week.  Rep. 
775. 

The  owner  of  a  farm  who  sustains 
damage  from  a  dam  which  diverts  sur- 
face waters  impregnated  with  salt,  by 
seepage,  percolation,  or  otherwise,  so 
that  they  find  their  way  into  a  stream 
flowing  into  a  stock  farm,  rendering  the 
water  unfit  for  stock,  may  recover  there- 
for. Mann  v.  Retsof  Min.  Co.  49  App. 
Div.  454,  63  N.  Y.  Supp.  752. 

^Jones  V.  Crowy  32  Pa.  398;  Masonic 
Temple  Asso.  v.  Harris,  79  Me.  250,  9 
Atl.  737. 

In  an  action  for  the  pollution  of  a 
stream,  no  relief  will  be  granted  where 
it  appears  that  defendant  and  his  pred- 
ecessors had  from  time  immemorial  car- 
ried on  the  business  of  tanning,  which 
caused  the  pollution  complained  of,  that 
it  was  the  principal  industry  of  the  town 
and  of  great  advantage    to    tlie  inhab- 
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BB  to  constitute  a  public  nuisance,  or  if  the  use  is  unlawful  or  forbid- 
den by  statute,  no  prescriptive  right  can  be  acquired  even  as  against 
lower  proprietors  on  the  stream.^  In  order  to  acquire  a  right  by 
prescription,  the  use  must  be  under  claim  of  right  and  be  of  such  a 
nature  that  it  will  infringe  upon  the  rights  of  the  lower  owner  by 
inflicting  injury  on  him.'  The  mere  fact  that  the  defendant's  grantor 
had  made  use  of  the  stream  in  the  manner  complained  of  is  not  suf- 
ficient to  show  a  prescriptive  right.*  And  one  claiming  a  prescriptive 
right  has  the  burden  of  showing  its  existence.'  The  right  is  limited 
strictly  by  the  user  which  has  been  made  of  the  stream  during  the 
time  that  the  right  is  being  acquired.*  Under  this  rule  a  manufactur- 
ing concern  claiming  a  prescriptive  right  to  cast  foul  water  into  a 
stream  cannot  subsequently  change  the  character  of  the  materials 

itants  thereof,  and  that    other    causes  *Beckley  v.  Skroh,  19  Mo.  App.  75. 

also  contributed  to  the  pollution  of  the  ^McCallum  v.  Qcrmantotcn  Water  Co. 

stream.     Weir  v.  Claude,  16  Can.  Sup.  54  Ta.  40,  93  Am.   Dec.  056;   Crosaley 

Ct.  575.  ▼.  UghtoKler,  L.  R.  2  Ch.  478,  36  L.  J. 

Equity  will   not  restrain  a  riparian  Ch.  N.  S.  584,  16  L.  T.  N.  S.  638,  15 

proprietor   from   throwing  refuse   from  Week.  Rep.  801. 

his  dye  mills  into  a  stream  under  his  'McCalfum  v.  Gcrmontotim  Water  Co. 
prescriptive  right,  acquired  without  the  54  Pa.  40,  93  Am.  Dec.  656 ;  Mclniyre  v. 
creation  of  a  nuisance,  when  there  has  McOavin  [1893]  A.  C.  2G8,  1  Reports, 
been  no  increafle  of  his  user.  Warren  v.  246,  57  J.  P.  548 ;  Clarke  v.  Somerset- 
Hunter,  1  Phila.  414.  shire  Drainage  Comrs.   36   Week.    Rep. 

'floircw  V.  Wendt,  103  Cal.  236,  37  Pac.  890.  57  L.  J.  Mag.  Cas.  N.  S.  96,  59  L. 

149;  Meiners  v.  Frederick  Miller  Brew-  T.  N.  S.  670:  Croasley  v.  lAghtoicler,  L. 

ing  Co.  78  Wis.  364,  10  L.  R.  A.  580,  47  R.  2  Ch.  478.  36  L.  J.  Ch.  N.  S.  584,  15 

N.  W.  430;  Traill  v.  McAllister,  Ir.  L.  Week.  Rep.  801,  16  L.  T.  N.  S.  438,  Af- 

R.  25  Eq.  524.  firming  L.  R.  3  Eq.  296 ;  Moore  v.  Webb, 

•Locktcood   Co.  v.   Latcrence,  77    Me.  1  C.  B.  N.  S.  673. 

297,  52  Am.  Rep.  763;  Holsman  v.  Boil-  Where  a  prescriptive  right  to  cast  foul 

ing  Spring  Bleaching  Co.  14  N.  J.  Eq.  water  into  a  stream  was  based  upon  a 

335 ;     Qoldsmid     v.     Tunbridge     Wells  user  whereby  the  foul  matter  passed  into 

Imprw\  Comrs.  L.  R.  1  Ch.  349,  14  L.  a  reservoir  and  there  settled  before  pass- 

T.  N.  S.  1.54,  14  Week.  Rep.  562,  35  L.  ing  into  the  stream,  so  that  the  water 

J.  Ch.  N.  S.  382,  12  Jur.  N.  S.  208,  Af-  flowing  from  the  reservoir  was  compar- 

flrming  L.  R.  1  Eq.  161,  13  L.  T.  N.  S.  atively   clear,   no   prescriptive   right   is 

352,  14  Week.  Rep.  92;   Schumacher  v.  acquired   to   cast  the    refuse    into    the 

Shawhan,  93  Mo.  App.  573,  67   S.  W.  stream  without  its  passing  through  the 

717;    Murgatroyd  v.  Robinson,  7  El.  &  reservoir.     Blair  v.  Deakin,  57  L.  T.  N. 

Bl.  391,  26  L.  J.  Q.  B.  N.  S.  233,  3  Jur.  S.  522,  52  J.  P.  327. 

N.  S.  615,  5  Week.  Rep.  375;  Oladfelter  A  manufacturing  company  which  has 

V.  Walker,  40  Md.  1.  acquired   by   prescription   the   right   to 

A  prescriptive  right  to  a  passage  for  cast  polluted  water    into    the    stream, 

waste  material   through   a  sluice  in   a  which,  by  reason  of  sluggish  current  and 

dam  on  a  lower  mill  privilege  is  not  ae-  numerous  ponds,  is  largely  precipitated 

quired  by  the  owner  of  the  upper  priv-  before  it  reaches  the  lower  owner,  can- 

ilege  by  casting  the  slabs,  edgings,  and  not  clean  out  the  channel  in  such  a  way 

other  waste   from   his   mills    into    the  as  to  hasten  the  flow  and  cast  the  pol- 

stream,  to  sink  or  float,  without  control  luted  water  onto  the  land  of  the  lower 

or  direction  on  his  part;   and,    though  owner.     Mississippi  Mills  Co.  v.  Smith, 

some  of  that  waste  undoubtedly  passed  69  Miss.  299,  30  Am.  St.  Rep.  546,  11 

through  said  sluice,  no  effort  or  claim  So.  26. 
was   ever  made  to  control  or  uae  the 
«iluioe     for     this     purpose.     Veaeie     T. 
Dteinel,  60  Me.  479. 
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used  In  its  work  to  that  of  a  more  noxious  nature,  and  cast  the  refuse 
from  it  in  increased  quantities  into  the  stream,  thereby  increasing 
the  foulness  of  the  water  further  down  the  stream  than  was  done 
during  the  prescriptive  period  J  But  one  gaining  a  prescriptive  right 
to  discharge  the  refuse  from  his  papermiUs  into  a  stream  may  change 
the  character  of  the  materials  going  into  the  paper  manufacture,  and 
thereby  the  refuse  matter  discharged  into  the  stream,  where  no  in- 
creased burden  is  imposed,  as  the  easement  extends  to  tlie  nature  and 
purpose  of  the  business,  and  not  the  materials  used  in  it®  The  pollu- 
tion of  a  stream  during  the  exist«nc«  of  a  statute  rendering  such  pollu- 
tion unlawful  cannot,  upon  a  subsequent  repeal  of  the  statute,  be 
considered  a  user  for  the  purpose  of  creating  a  prescriptive  right; 
and  the  required  period  of  enjoyment  does  not  commence  to  run  until 
the  act  is  repealed.^  A  prescriptive  right  once  acquired  may  bi^ 
abandoned,  and  the  question  of  abandonment  is  one  of  intention,  to 
be  decided  by  the  facts  of  each  particular  case.  A  mere  suspension  of 
the  use  of  the  right  is  not  sufficient  to  prove  an  intention  to  abandon 
it'^  The  burden  of  proof  is  upon  one  claiming  that  a  prescriptive 
right  to  foul  a  stream  has  been  abandoned.^  ^  The  converse  of  the 
proposition  that  the  right  to  foul  the  stream  may  be  acquired  by  pre- 
scription is  also  true,  so  that  the  lower  owner  may  gain  a  prescriptive 
right  to  have  the  water  come  to  him  in  its  natural  purity.*^ 

522.  Pollution  may  be  enjoined  — A  riparian  proprietor  whose  right 
to  the  use  and  enjoyment  of  the  flow  of  a  stream  of  pure  ^nd  whole- 
some water  free  from  corruption  and  pollution  has  been  actually  in- 
vaded is  without  adequate  remedy  at  law,  and  injunctive  relief  wilt 
be  granted  where  such  invasion  will  be  continuing,  and  the  extent 
of  the  injurious  consequences  is  contingent  and  of  doubtful  pecuniary 

^Blair  v.  Deakin,  57  L.  T.  N.  S.  522,  ^Traill  v.  M'AlUater,  Ir.  L.  R.  25  Eq. 

52  J.  P.  327.  524. 

So,  persons  havinp^  a  right  by  prcscrip-  ^^Vros8ley  v.  Lighlowler,  L.  R,  2  Cli. 

tion  to  cast  the  washings  and  foul  water  478,  30  L.  J.  Ch.  N.  S.  684,  15  Week, 

from  their  factory  into  a  water  course  Rep.  801,  10  L.  T.  N.  S.  438. 

cannot   change  the  character    of    their  Where   dye   works   which   caused  the 

business  and   throw  the  washings  into  fouling  of  a  stream  were  entirely  dis- 

the  water  course,  although  it  is  less  foul  mantled  and  gradually  removed,  no  work 

and  injurious  than    that    cast    therein  of  a  similar  kind  being  carried  on  for 

by  the  previous  business,  under  a  stat-  more  than   twenty  years,  the  prescrip- 

utc   forbidding  the   pollution   of   water  tive  right  to  foul  the  stream  was  lost, 

courses,  but  excepting  from  the  opera-  Ibid. 

tion  of  the  statute  those  having  a  legal  ^^Crosaley  v.  hightowler,  L.  R,  2  Ch. 
right  to  cause  such  foul  water  or  liquid  478,  30  L.  J.  Ch.  N.  S.  584,  15  Week, 
to  flow  into  an  existing  water  course.  Rep.  801,  10  L.  T.  N.  S.  438. 
Clarice  v.  Somerset  shire  Drainage  Comra,  ^^Wood  v.  Sutcliffe,  10  Jur.  76,  2  Sim^ 
57  L.  J.  Mag.  Cas.  N.  S.  90,  30  Week.  N.  S.  103,  21  L.  J.  Ch.  N.  S.  253:  Ac- 
Rep.  800,  59  L.  T.  N.  S.  070.  quackan(mk  Water  Co.  v.  Watson,  29  N^ 

•naxcndale  v.  McMurray,  L.  R.  2  Ch.  J.  Eq.  366. 
71)0,  10  Week.  Rep.  32. 
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estimation.'  And  equity  may  also  take  jurisdiction  where  it  can 
give  a  more  complete  and  perfect  remedy  than  is  available  at  law, 
and  prevent  a  multiplicity  of  suits.^  Under  this  rule  the  pollution 
of  the  stream  by  sewage  may  be  enjoined.'  And  also  pollution  by  the 
conduct  of  certain  kinds  of  business,  as,  the  manufacture  of  dyna- 
mite,* or  leather,^  or  starch.**  And  the  conducting  of  dyeing  establish- 
ments,^ or  a  slaughterhouse,®  or  the  use  of  the  water  for  the  dissolu- 
tion of  rock  salt  so  as  to  render  it  unfit  for  use  lower  down  the  stream.*^ 
The  injunction  will  not  be  refused  although  it  will  stop  defendant's 
business  and  throw  a  large  nmnber  of  workmen  out  of  employment.^^ 
The  court  will  not  award  damages  in  lieu  of  the  injunction.^  ^  But 
to  justify  the  issuance  of  an  injunction  the  appropriateness  and  ne- 
cessity of  the  relief  must  be  shown.^^  The  court,  in  determining 
whether  it  will  restrain  the  pollution  of  a  stream  instead  of  leaving 
the  plaintiflf  to  his  remedy  at  law,  will  take  into  consideration  the 
serious  mischief  that  will  be  inflicted  upon  the  defendant  by  so  doing, 
where  the  probabilities  of  the  injunction  benefiting  the  plaintiff  are 
doubtful;  as,  where,  by  the  increase  of  population  along  the  banks 
of  a  stream,  there  will  be  an  inevitable  deterioration  of  the  water 
irrespective  of  the  defendant's  pollution.*'     The  injunction  will  not 


^Indianapolis  Water  Co.  v.  American 
S^trawboard  Co.  53  Fed.  970;  Holsman 
V.  Boiling  Spring  Bleaching  Co,  14  N.  J. 
Eq.  .335:  Strohel  v.  Kerr  Salt  Co.  104 
N.  y.  303,  61  L.  R.  A.  687,  79  Am.  St. 
Rep.  643.  68  N.  E.  142;  Davis  v.  Lam- 
lertson,  56  Barb.  480. 

*Andcr8on  v.  Lehigh  Ceal  d  Tfav.  Co, 
0  Pa.  Diat.  R.  278;  Jessup  d  M.  Paper 
Co.  V.  Ford,  6  Del.  Ch.  52,  33  Atl.  618 ; 
Harris  v.  Mackintosh,  133  Mass.  228. 

^Mason  v.  Mattoon,  95  111.  App.  525; 
Atty.  Gen.  v.  Luton,  2  Jur.  N.  S.  180; 
West  Arlinoton  Improv.  Co.  v.  Mt.  Hope 
Retreat,  97'Md.  191,  64  Atl.  982. 

*flarick  v.  Smith,  5  Pa.  Diat.  R.  530. 

*Jessup  d  M.  Paper  Co,  v.  Ford,  6  Del. 
Ch.  52,  33  Atl.  018. 

*Middlestadt  v.  Waupaca  Starch  d 
Potato  Co.  93  Wis.  1,  66  N.  W.  713. 

^Richmond  Mfg.  Co.  v.  Atlantic  De 
Laine  Co.  10  R,  I.  106,  14  Am.  Rep.  658 ; 
Silver  Spring  Bleaching  d  Dyeing  Co,  v. 
Wanskuck  Co.  13  R.  I.  611. 

*Woodycar  v.  Schaefer,  57  Md.  1,  40 
Am.  Rep.  419. 

•Strobel  v.  Kerr  Salt  Co.  164  N.  Y. 
303,  51  L.  R.  A.  687,  79  Am.  St.  Rep. 
643,  68  N.  E.  142,  Reversing  24  App.  Div. 
626,  49  N.  Y.  Supp.  1144. 

^Pennington  v.  Rrinsop  Hall  Coal  Co. 
n  L.  T.  N.  S.  149,  46  L.  J.  Ch.  N.  S. 


773,  L.  R.  6  Ch.  Div.  769,  26  Week.  Rep. 
874. 

"Pennington  v.  Brinsop  Hall  Coal 
Co.  L.  R.  5  Ch.  Div.  769,  37  L.  T.  N.  S. 
149,  46  L.  J.  Ch.  N.  S.  773,  25  Week. 
Rep.  874. 

^Mcssersmidt  ▼.  People,  46  Mich.  437, 
9  N.  W.  486. 

"Wood  V.  Sutcliffe,  8  Eng.  L.  &,  Eq. 
P^p.  217,  2  Sim.  N.  S.  166,  21  L.  J.  Ch. 
N.  S.  253,  16  Jur.  75;  Atty.  Qen.  v.  Oee, 
L.  R.  10  Eq.  131,  23  L,  T.  N.  S.  299. 

The  court  will  not  interfere  by  in- 
junction to  restrain  the  casting  of  sew- 
age into  a  river  if  the  injury  to  the 
plaintiff  is  slight,  and  that  to  the  de- 
fendant will  be  great  from  the  injunc- 
tion. Lillywhite  v.  Trimmer,  16  L.  T. 
N.  S.  318,  15  Week.  Rep.  763,  36  L.  J. 
Ch.  N.  S.  625. 

An  injunction  will  not  be  issued  where 
it  appcflTB  that  the  effect  to  defendant 
will  be  to  stop  his  works,  while  the  plain- 
tiff is  not  seriously  injured  by  the  pol- 
lution of  the  stream.  Elmhirst  v.  Spen- 
cer,  2  Macn.  &  G.  46. 

In  determining  whether  a  permanent 
injunction  will  be  granted  restraining 
the  pollution  of  a  stream,  the  court 
should  consider,  not  only  the  extent  and 
nature  of  the  impurities  projected  into- 
the  stream,  but  the  location  of  the  plain- 
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be  granted  if  it  is  not  shown  that  the  pollution  has  occurred,**  or  if 
the  injury  has  been  stopped.**  Nor  will  the  injunction  be  issued  if 
there  is  an  adequate  remedy  at  law.*®  And  a  use  to  which  complain- 
ant has  agreed  will  not  be  enjoined.*'  And  if,  because  of  changed 
conditions,  the  injunction  will  not  restore  the  stream  to  its  former 
condition,  while  it  will  destroy  defendant's  business,  it  will  not  be 
issued.*®  An  injunction  quia  timet  in  nature  will  not  be  granted 
restraining  the  future  pollution  of  a  stream,  where  the  danger  is  not 
imminent,  although  such  pollution  will,  in  the  course  of  time,  result 
from  a  mass  of  refuse  from  the  defendant's  works  placed  upon  land 
near  the  river,  and  from  which,  in  the  course  of  time,  a  noxious 
liquid  will  flow  in  sufficient  quantities  to  render  the  water  unfit  for 
use  unless  proper  precautions  are  taken  by  the  defendant  to  prevent 
it,  which  precautions  the  defendant  states  will  be  taken;  where, 
even  if  the  precautions  are  not  taken,  or  some  method  discovered  of 
rendering  the  refuse  innoxious,  the  plaintiflf  will  have  sufficient  warn- 
ing to  enable  him  to  bring  an  action  at  that  time  to  restrain  the  pol- 
lution. *•  For  the  purpose  of  showing  that  there  may  be  an  adequate 
remedy  at  law,  an  offer  of  compromise  cannot  be  shown.^**  No  greater 
relief  will  be  granted  than  is  necessary  to  restore  complainant's 
rights.^* 

623.  Other  remedies. —  An  action  may  be  maintained  at  law  to  re- 


tiff's  land,  the  use  to  which  it  was  de- 
voted, the  effect  upon  it  of  any  impuri- 
ties in  the  stream,  and  the  extent  to 
which  the  pollution  of  the  waters  may 
be  attributable  to  other  sources  than 
those  char*»ed  in  the  complaint.  Toicn- 
send  V.  Bell,  167  N.  Y.  462,  60  N.  E.  757. 

^^New  Boston  Coal  d  Min.  Co.  v.  Potts- 
ville  Water  Co,  64  Pa.  164. 

^Benscoter  v.  Huntirigton  Valley  Camp 
Meeting  Asso.  10  Kulp,  355;  Bennett  v. 
National  Starch  Mfg.  Co.  103  Iowa,  207, 
72  N.  W.  507. 

An  interlocutory  injunction  will  not 
be  chanted  against  a  soap  manufacturer 
for  pollution  of  waters,  when  he  has  not 
participated  in  the  creation  of  the  nui- 
sance for  more  than  one  year,  any  in- 
crease in  the  nuisance  being  due  to  other 
manufacturers.  Stcan  v.  Adams,  23 
Grant  Ch.  (U.  C.)  220. 

^•Wood  V.  SutoUffe,  8  Eng.  L.  A.  Eq. 
Rep.  217,  2  Sim.  N.  S.  166,  21  L.  J.  Ch. 
N.  S.  253,  16  Jur.  75;  Ingraham  v.  Dun- 
nell,  5  Met.  118. 

"An  injunction  will  not  be  granted  at 
the  suit  of  persons  through  whose  land 
a  natural  water  course  runs,  to  prevent 
a  use  thereof  by  others  for  drainage  and 


sewer  ourposes  similar  to  that  to  which, 
by  the  common  consent  of  all  interested, 
the  stream  has  already  been  put,  whwe 
the  proposed  drainage  will  not  appre- 
ciably injure  the  water  for  the  intended 
use.  Kemper  v.  Widotcs*  Home,  6  Ohio 
Dec.  Reprint,  1049. 

"•Wood  V.  Sutcliffe,  2  Sim.  N.  S.  166, 
21  L.  J.  Ch.  N.  S.  253,  16  Jur.  75,  8  Eng. 
L.  ^  Eq.  Rep.  217. 

^Fletclier  v.  Bealey,  L.  R.  28  Ch.  Div. 
688,  54  L.  J.  Ch.  N.  S.  424,  52  L.  T.  N. 
S.  541,  33  Week.  Rep.  745. 

^Dwight  V.  Hayes,  160  El.  273,  41 
Am.  St.  Rep.  367,  37  N.  E.  218. 

"An  injunction  will  not  be  granted  to 
restrain  an  upper  proprietor  from  the 
lawful  use  of  a  stream  for  running  off 
the  refuse  of  a  distillery,  but  only  to  re- 
strain him  from  so  using  it  to  the  extent 
of  polluting  the  stream  and  rendering 
it«  use  unfit  for  stock.  Schumacher  v. 
Shatchan,  93  Mo.  App.  673,  67  S.  W. 
717. 

An  upper  riparian  proprietor  will  not 
be  enjoined  from  maintaining  a  dam 
across  a  stream  merely  because  he  per- 
mits hogs  to  have  access  to  the  pond  in 
such   a  way   as  to  pollute    the   wat«r. 
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cover  damages  for  injuries  which  have  been  caused  by  the  pollution 
of  a  stream.^  And  if  the  pollution  is  such  as  to  constitute  a  public 
nuisance,  or  if  the  act  is  prohibited  by  statute,  the  responsible  person 
may  be  indicted  for  its  maintenance.*  Indictment  will  not  lie,  how- 
ever, if  no  public  right  is  invaded.*  The  provision  of  criminal  pun- 
ishment will  not  exclude  a  civil  remedy  in  favor  of  an  owner  of 
riparian  property  who  is  injured  by  an  act.*  The  statute  may  pro- 
vide a  summary  proceeding  to  remove  the  nuisance.'^  A  statute  pro- 
hibiting the  pollution  of  a  stream  under  penalty  must  be  strictly 
construed ;  and  therefore  a  prohibition  of  pollution  by  any  dead  ani- 
mal, or  putrid,  nauseous,  or  offensive  substance,  will  not  apply  to  saw- 
dust ;  and,  if  the  statute  is  limited  to  streams  used  for  domestic  pur- 
poses, no  punishment  can  be  had  for  the  pollution  of.  other  streams.^ 
524.  Procedure. —  To  be  entitled  to  maintain  an  action  for  the  pol- 
lution of  a  stream  the  plaintiff  must  show  that  his  interests  are  affect- 
ed by  the  pollution.^    If  several  persons  are  similarly  affected,  they 


Spence  ▼.  McDonough,  77  Iowa,  460,  42 
N.  W.  371. 

*An  action  for  injury  to  land  from  the 
contamination  of  a  stream  by  the  mix- 
ture of  deleterious  substances  therein 
which  are  deposited  on  such  land 
through  an  irrigation  ditch  is  an  action 
for  creating  a  nuisance,  and  not  for  tres- 
pass. Durfee  v.  Granite  Mount  Min.  Co. 
13  Mont.  181,  33  Pac.  3. 

*Gulf,  C,  d  8,  F,  R.  Co.  V.  Reed,  80 
Tex.  363,  26  Am.  St.  Rep.  749,  16  S.  W. 
1105. 

The  pollution  of  the  waters  of  a 
stream,  caused  by  allowing  offal  matter 
from  cattle  pens  to  accumulate  and  flow 
therein,  is  not  a  nuisance  per  9e  so  as 
to  render  a  general  conclusion  '*to  the 
common  nuisance  of  all  good  citizens" 
in  an  indictment  therefor  sufficient ;  but 
such  indictment  must  either  conclude 
with  an  allegation  that  such  pollution 
is  a  common  nuisance  to  all  persons 
there  residing  or  there  passing  and  re- 
passing or  having  a  right  to  pass  and 
repass,  or  else  should  show  that  human 
habitations  or  public  highways  were 
near  and  that  such  pollution  caused  real 
and  sensible  damages.  Com.  ▼.  T.  J. 
Megibben  Co.  101  Ky.  195,  40  S.  W.  694, 
1093. 

*Re  Tost,  14  York  Legal  Record,  25. 

*Colwmbu8  c^  11.  Coal  d  I.  Co.  v.  Tuck- 
er, 48  Ohio  St.  41,  12  L.  R.  A.  677,  29 
Am.  St.  Rep.  628,  26  N.  E.  630. 

*A  summary  proceeding  to  obtain  an 
order  requiring  a  person  to  abstain  from 
polluting  a  stream  is  not  penal  in  its  na- 
VoL.  II.— Waters,  108. 


ture,  although  the  statute  authorizing 
the  proceedings  provides  that  any  per- 
son making  default  in  complying  with 
the  order  granted  shall  be  subjected  to 
a  penalty.  Derbyshire  v.  Derby  [1896] 
2  Q.  B.  297. 

•State  V.  Mitchell,  47  W.  Va.  789,  36 
S.  £.  845. 

Under  a  statute  forbidding  the  dis- 
charge into  any  stream  so  as  to  pollute 
its  waters,  of  putrid  solid  matter,  and 
declaring  that  "solid  matter"  shall  not 
include  particles  of  matter  in  suspension 
in  the  water,  where  a  riparian  owner 
diverting  water  from  a  stream  into  a 
reservoir  for  the  purpose  of  allowing 
substances  discharged  into  it  by  upper 
proprietors  to  settle,  and  who,  after 
using  the  water,  returned  it  from  the 
reservoir  into  the  stream,  the  water  car- 
rying with  it  the  slag  deposited  by  it  in 
the  reservoir,  it  was  held  that  the  solid 
matter  where  it  entered  the  stream  from 
the  reservoir  was  "in  suspension  in  the 
water"  within  the  meaning  of  the  stat- 
ute. River  Ribble  Joint  Committee  v. 
Halliwcll  [1899]  2  Q.  B.  385,68  L.  J.  Q.B. 
N.  S.  984,  81  L.  T.  N.  S.  38,  48  Week. 
Rep.  22,  63  J.  P.  708,  Affirming  [1899] 
1  Q.  B.  27. 

^Boiren  V.  Wendt,  103  Cal.  236,  37 
Pac.  149. 

One  having  a  watering  place  for  his 
cattle  in  a  tidal  river  adjoining  his  land 
is  sufficiently  injured  by  the  discharge 
of  sewage  therein  to  enable  him  to  main- 
tain an  injunction,  although  he  has  no 
title  to  the  bed  of  the  stream.    Qldakcr 
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may  join  in  one  action.*  In  a  first  action  for  the  pollution  of  a 
Btream,  the  upper  riparian  proprietor  is  liable  on  a  count  for  tlie 
pollution,  but  not  on  another  count  for  its  continuance.'  And  evi- 
dence tending  to  show  the  pollution  of  the  stream  and  the  extent  of 
plaintiff's  injury  is  admissible.^  The  action  may  be  brought  against 
the  one  who  is  responsible  for  the  creation  of  the  nuisance  or  who  has 
the  power  to  procure  its  discontinuance.  A  corporation  is  responsible 
for  the  acts  of  its  agents.'^    And  the  managers  of  a  corporation  may 


T.  Hunt,  6  De  O.  M.  &  O.  376,  1  Jur.  N. 
S.  578,  L.  R.  3  Eq.  671,  3  Week.  Rep. 
296,  31  Eng.  L.  &  Eq.  503,  Affirming  10 
Beav.  486. 

The  possession  and  working  of  a  mill 
over  a  period  of  several  years  without 
interference  from  anyone,  in  the  same 
manner  after  as  before  his  conveyance 
of  the  land,  affords  prima  facie  evidence 
of  a  persimal  and  direct  interest  in  its 
operations,  the  impediment  to  which,  bv 
an  unlawful  filling  of  his  pond  witn 
mud,  produces  a  remediable  injury.  8al- 
ishury  ▼.  Western  North  Carolina  R.  Co. 
91  N.  C.  490. 

Evidence  that  a  riparian  owner  has 
obtained  a  prescriptive  right  to  divert  a 
stream  by  a  dam  on  another's  land  for 
a  beneficial  purpose  makes  out  a  prima 
fade  case  for  any  damage  by  reason  of 
its  pollution  by  an  upper  proprietor. 
Wheatley  v.  Chrisman,  24  Pa.  298,  64 
Am.  Dec.  657. 

The  proprietor  of  a  hotel  and  saloon 
on  premises  through  which  a  stream 
flows  may  recover  for  damages  from  the 
construction  and  continuance  of  a  nui- 
sance by  the  maintenance  and  operation 
of  a  brewery,  stables,  and  hog  yards  on 
upper  premises,  polluting  such  stream, 
whereby  the  health  of  himself  and  fam- 
ily is  impaired  and  loss  in  his  business 
occasioned.  Greene  v.  yunnemaoher,  36 
Wis.  60. 

It  has  been  held  that  a  riparian  pro- 
prietor cannot  grant  any  rights  to  a 
nonriparian  proprietor  to  use  the  water 
of  the  stream,  which  will  entitle  the  lat- 
ter to  maintain  an  action  against  an  up- 
per proprietor  for  pollution  of  the  water. 
Stockport  Watenoorks  Co.  v.  Potter,  3 
Hurlst.  &  C.  300,  10  Jur.  N.  S.  1006,  10 
L.  T.  N.  S.  748. 

^Strohel  V.  Kerr  Salt  Co.  164  N.  T. 
303,  51  U  R.  A.  087,  79  Am.  St.  Rep. 
643,  58  N.  B.  142;  Williams  v.  Union 
Improv.  Co.  1  Pa.  Dist.  R.  288. 

Under  the  Scotch  practice,  where  an 
action  for  polluting  a  stream  is  not  one 
to  recover  damages,  but  of    declarator 


and  interdict,  it  is  proper  to  join  in  one 
action  all  riparian  proprietors  objecting 
to  the  pollution,  and  also,  as  defendant«y 
all  of  the  several  persons  causing  the 
pollution.  Cowan  v.  Buocleuoh,  L.  R.  2 
App.  Cas.  344,  5  Macph.  Sc  Sess.  Cas. 
3d  Series,  214. 

'Sehoch  V.  Foreman,  3  Brewst.  (Pa.) 
157. 

*Whcn  the  evidence  tends  to  show 
that  the  impurity  of  the  water  in  a 
river  was  not  noticeable  before  the  erec- 
tion of  the  glucose  factory  upon  one  of 
its  tributaries,  although  sewage  from 
the  city  and  from  several  slaughter- 
houses emptied  into  the  tributa^  be- 
fore the  erection  of  the  glucose  factory, 
the  one  who  is  responsible  for  the  east- 
ing of  the  refuse  from  the  factory  into 
the  water  is  responsible  for  the  nuisance 
occasioned  by  tiie  subsequent  pollution 
of  the  water  in  the  river.  State  ▼.  Smith, 
82  Iowa,  423,  48  N.  W.  727. 

The  owner  of  a  brewery  situated  on  a 
stream  below  a  starch  factory  is  entitled 
to  show,  upon  the  trial  of  an  action  for 
damages  for  the  pollution  of  the  stream 
by  the  discharge  therein  of  slops  from 
the  starch  factory,  the  difference  in  the 
sales  of  his  beer  before  and  after  the 
construction  of  the  starch  factory,  where 
there  was  other  proof  showing  that  the 
flow  of  such  slops  into  the  stream  affect- 
ed the  atmosphere  at  the  brewery;  and 
the  owner's  theory  was  that  the  atmos- 
phere so  polluted  affected  the  beer  and 
rendered  it  unsalable,  such  theory  being 
rebuttable  by  the  defendant  by  showing 
that  other  causes,  and  what,  affected  the 
sale  of  the  beer.  Cunningham  v.  Stein, 
109  111.  376. 

•  Where  the  yard  master  in  employ  of 
a  railroad  company  causes  carcasses  of 
dead  cattle  to  be  cast  into  a  bayou  near 
the  residence  of  the  plaintiff,  thereby 
polluting  the  water  and  atmosphere, 
etc.,  the  company  is  responsible  for  ac- 
tual damages;  but,  in  the  absence  of 
proof  of  authority  or  artifloation,  it  j» 
not     liable     for     exemplary     damages. 
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be  indicted  for  the  acts  of  its  servants.^  So^  knowledge  on  the  part  of 
the  managing  oflBcers  of  a  corporation  of  the  damages  caused  to  the 
lands  of  a  lower  proprietor  by  the  discharge  into  a  stream  above  such 
lands,  of  muddy  or  foul  waters  from  the  mill  of  such  corporation,  and 
sanctioning  its  continuance  after  such  knowledge,  render  such  manag- 
ing officers  personally  liable,  with  the  corporation,  for  such  damages.^ 
A  managing  superintendent  of  a  mine  is  liable  to  a  lower  riparian 
proprietor  for  damage  resulting  from  his  own  voluntary  acts,  not  en- 
joined upon  him  by  his  employers  or  associates,  in  permitting  or 
causing  water  charged  with  coal  dirt  to  flow  constantly  into  the 
stream.*  And  the  owner  of  the  property  is  liable  for  acts  of  the 
lessee  which  are  authorized  by  him.^  But  he  is  not  liable  for  acts  of 
his  tenant  which  are  done  without  his  knowledge  or  consent^^  A 
bill  in  equity  may  be  maintained  against  several  mill  owners  for  the 
creation  of  a  common  nuisance,  which  was  created  by  their  indi- 
vidual acts  in  throwing  refuse  from  their  various  woodworking  ma- 
chines into  the  river  to  the  injury  of  a  lower  riparian  owner,  the 
liabilities  of  the  respective  owners  being  indeterminable.^^    But  ten- 


aulf,  0.  <€  B,  F,  R.  Co,  y.  Reed,  80  Tex. 
363,  20  Am.  St.  Rep.  740, 15  S.  W.  1106. 

*The  directors  of  a  gas  eompany  are 
liable  to  an  indictment  for  the  act  of 
their  superintendent  and  engineeer  in 
polluting  a  stream  of  water  by  discharg- 
ing gas  into  it  while  acting  under  a  gen- 
eral authority  to  manage  the  works. 
Rex  Y.  Medley,  6  Car.  ft  P.  292. 

^Nttnnelly  v.  Bouihem  Iron  Co,  94 
Tenn.  397,  28  L.  R.  A.  421,  29  S.  W. 
361. 

•Hindeon  v.  Markle,  171  Pa.  138,  33 
Atl.  74. 

*A  landowner  leasing  cotton  mills  un- 
der a  lease  stating  that  the  property  is 
to  be  used  for  the  purpose  of  ''bleaching, 
dyeing,  or  printin||^,  and  any  other  opera- 
tion connected  with  bleaching,  dyeing, 
and  printing,"  cannot  escape  liability  for 
the  pcllotion  of  a  stream  resulting  from 
the  carrying  on  of  such  business,  on  the 
ground  that  the  tenant  might  have  car- 
ried on  the  business  at  a  profit  without 
engaging  in  the  particular  dyeing  which 
poisoned  the  water.  Hamilton  v.  Dunn, 
3  Shaw  ft  Maclean,  366. 

In  a  case  where  a  tenant  had  stipu- 
lated that  he  would  not  have  anything 
about  the  premises  that  should  be  a 
nuisance  to  the  property  or  the  public, 
and  the  landlord,  without  ffiving  express 
permission,  subsequently  allowed  him  to 
erect  a  farina  mill,  the  refuse  from 
wliidi  polluted  an  adjacent  stream,  it 


was  held  that,  so  far  as  other  riparian 
proprietors  were  concerned,  the  landlord 
was  as  much  liable  as  if  he  had  directly 
sanctioned  the  creation  of  the  nuisance. 
Robertson  v.  Btew-art,  11  8c  Sess.  Gas. 
Macph.  3d  series,  189. 

"•Little  Bohuylkill  New.  R.  d  Coal  Co. 
▼.  Rioharde,  67  Pa.  142,  98  Am.  Dee. 
209;  Coal  Run  Coal  Co.  r.  Giles,  49  III. 
App.  686. 

Under  this  principle  it  has  been  held 
that  damages  to  hides  of  the  owner  of 
an  easement  in  land  for  the  mainte- 
nance of  a  race,  by  the  muddying  of  the 
water  therein,  cannot  be  recoup^  in  an 
action  against  him  by  the  owner  of  the 
land  for  damages  from  the  overflowing 
thereof,  due  to  his  failure  to  keep  the 
race  in  proper  condition  as  required  by 
the  grant  of  the  easement;  where  it  ap- 
pears that  the  muddying  of  the  waters 
of  the  race  was  the  result  of  the  cutting 
of  the  race  without  authority  of  such 
landowner  by  a  contractor  hired  to 
make  brick,  M'ho  had  been  told  to  take 
water  therefor  from  a  creek  running 
through  the  land.  Sharp  v.  Parker,  108 
Ga.  806,  34  S.  E.  136. 

^Lockicood  Co,  v.  Lawrence,  77  Me 
297,  52  Am.  Rep.  763. 

But  a  joint  action  cannot  be  main- 
tained against  the  several  parties  who 
drain  their  premises  into  a  water  course, 
each  thereby  contributing  to  the  pollu- 
tion of  the  water,  as  they  are  not  joint 
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ants  at  different  times  of  premises  on  which  are  located  a  brewery, 
stable,  and  hog  yards  which  pollute  a  stream,  are  not  liable  for  the 
continuance  thereof  by  each  other,  or  the  erection  and  maintenance 
thereof  by  the  owner,  and  cannot  be  joined  with  the  latter  in  an 
action  for  damages  occasioned  thereby  to  a  lower  riparian  proprietor, 
if  their  operation  thereof  and  tenancies  of  the  premises  are  in  no 
way  connected.^*  One  of  several  tenants  in  conmion  of  a  mill,  who 
does  not  participate  in  the  throwing  of  refuse  from  the  mill  into  the 
stream  to  the  injury  of  a  lower  mill  owner,  is  not  liable  therefor.*' 
One  who  pollutes  the  water  of  a  stream  can  be  held  liable  only  for 
his  own  acts.**  If  the  pollution  is  effected  in  one  coimty  and  the  in- 
jury is  done  in  another,  the  action  may  be  brought  in  either.*'  A 
bill  cannot  be  maintained  in  equity  to  restrain  the  pollution  of  a 
stream,  unless  the  person  of  the  defendant  is  within  the  jurisdiction 
of  the  court  *• 

525.  Defenses. — The  plaintiff  is  under  no  obligation  to  filter  the 
water  or  take  other  steps  to  effect  its  purification.  He  may  rest  upon 
his  rights,  and  defendant  cannot  require  him  to  take  active  measures 
to  avoid  the  injury,  although  he  could  do  so  at  no  great  expense.  Such 
steps  must  be  taken,  and  expense  borne,  by  the  one  who  wishes  to 
pollute  the  stream.*  The  fact  that  the  plaintiff  pollutes  the  water  on 
his  own  land  is  no  defense  to  the  action.*  But  if  complainant  adds 
to  the  pollution  of  the  water  before  it  reaches  the  point  where  he 
wishes  to  use  it,  he  cannot  complain  of  pollution  by  the  upper  owner.^ 
A  riparian  owner  will  not  be  denied  relief  against  the  pollution  of  a 

wrongdoers.     Martinowaky  t.  Hannibal,  there  is  no  privity  of  interest  between 

35  Mo.  App.  70.  them  and  they  are  acting  severally  and 

A  single  suit  to  restrain  the  owners  vrithont  any   co-operation,    is    said    in 

of  mines  located  at  various  points  on  a  People  ▼.  Qold  Run  Ditch  d  Min.  Co. 

river  and  its  tributaries,  and  worked  in-  66  Cal.  138,  56  Am.  Rep.  80,  4  Pac.  1152, 

dependently,  from    discharging    gravel,  to   have  been    practically  overruled   in 

waste  earth,  and  dihria  into  such  waters,  Hillman  v.  NeuAngton,  67  Cal.  56. 
whereby  they  are  carried  down  and  de-       ^Oreene  v.  Nunnemacher,  36  Wis.  50. 
posited  upon  lower  lands,  ma^  be  main-       ^Simpson  v.  Beavey,  8  Me.  138,  22  Am. 

tained  against  all  of  such  mine  owners  Dec.  228. 
on   the  ground  that  a  multiplicity   of       *^See  post,  S  625a. 
suits  is  thereby  avoided;  and  the  bill  is       "State  v.  Glucose  Sugar  Ref,  Co,  117 

not  objectionable  for  misjoinder  or  mul-  Iowa,  524,  91  N.  W.  794 ;  State  v.  Smith, 

tifariousness.    The  Dihria  Case,  8  Sawy.  82  Iowa,  423,  48  N.  W.  727. 
628,  16  Fed.  25.  ^Mengel  v.   Lehigh  Coal  d  Nav.  Co. 

Eeyes  v.  Jsittle  York  Qold  Washing  d  24  Pa.  Co.  Ct.  152. 
Water  Co.  63  Cal.  724,  which  held  that       ^Richmond   Mfg.  Co.  ▼.    Atlantic    De 

a  joint  action  by  a  landowner  injured  Laine  Co.  10  R.  I.  106,  14  Am.  Rep.  658. 
by  the  washing  down  of  tailings   and       *Silver  Spring  ^Bleaching  d  Dyeing  Co. 

debris  from  mining  claims  above  cannot  v.  Wanakuck  Co.  13  R.  I.  611. 
be   maintained  against  the   owners    of       ^Ferguson  v.  Firmenich  Mfg.  Co.  77 

such  claims  to  restrain  the  depositing  Iowa,  576,  14  Am.  St.  Rep.  310,  42  N. 

of  such  tailings  and  dihria  so  as  to  be  W.  448;   Wheeler  v.  Fiaher   Oil    Co.  6 

washed  down  by  the  river  current,  where  Ohio  N.  P.  309. 
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Stream  by  an  upper  proprietor  because  polluted  matter  reached  tbe 
stream  from  his  own  land,  where  he  had  no  knowledge  of  that  fact 
prior  to  the  suit  brought,  and  indicated  an  intention  to  remedy  the 
condition.*  The  acquiescence  by  the  complainant  in  a  former  pollu- 
tion does  not  prevent  his  present  right  of  action.*  The  lower  pro- 
prietor may  estop  himself  from  complaining  of  the  acts  of  the  upper 
proprietor.  Estoppel  will  exist  where  plaintiff  purchases  his  property 
from  defendant  with  knowledge  that  the  pollution  exists.*  The  mere 
furnishing  of  supplies  for  the  use  of  defendant's  mill,  and  permitting 
large  expenditures  to  be  made  in  its  erection,  will  not  estop  plaintiff 
fi*om  objecting  to  the  pollution  if  he  did  not  know  of  the  intention 
to  make  it.*^  The  mere  permission  of  the  making  of  large  expendi- 
tures on  the  upper  mill  will  not  defeat  the  right  of  action,  for,  as 
said  in  Silver  Spring  Bleaching  &  Dyeing  Co.  v.  Wanslcuck^^  it  is 
not  to  be  presumed  that  one  person  intends  to  violate  the  rights  of  an- 
other until  he  threatens  to  do  it,  and  the  owners  of  the  lower  mill 
could  claim  do  damages  until  they  were  actually  injured.  The  fact 
tliat  the  pollution  is  made  necessary  by  tlie  lack  of  a  municipal  sewer 
is  no  defense.*  The  municipal  corporation  cannot  grant  the  right 
to  pollute  the  stream  to  the  injury  of  a  lower  proprietor.**^  So,  the 
owner  of  a  mill  who  has  acquired  the  right  to  the  use  of  the  water  of 
a  stream  for  milling  purposes  has  no  right,  by  reason  of  holding  under 
a  grant  from  the  United  States,  to  corrupt  or  impair  the  quality  of 
the  water  to  the  injury  of  the  rights  of  those  below,  as  a  grantee  from 
the  United  States  of  land  in  a  state  acquires  no  greater  rights  as  to 
the  use  of  water  running  through  it  than  any  other  grantee  in  fee.** 

*West  Arlington  Improv,   Co,  v.   Mt.   subject  is  spoken  of,  will  not  estop  a 
Hope  Retreat f  97  Md.  191,  54  Atl.  982.     lower  owner  from  maintaining  an  action 

*  The  court  rejected  the  contention  of   to  restrain  such  conduct,  although  in  the 
defendant's  counsel  that  a  man  may  ac-   meantime  a  third  person  has  purchased 
quire  a  right  to  pollute  a  stream,  in  the   the  factory.    Snow  v.  Williama,  16  Hun, 
same  sense  as  the  public  acquires  a  right  468. 
by  poKPession  to  the  use  of  a  line  of  road,       *  13  R.  I.  611. 
and  said  that  the  effect  of  such  use  of       *Coin,  v.  Soulas,  16  Phila.  525. 
A  stream  as  was  relied  on  was  that  the       **A  gas  company  is  not  relieved  from 
lower  proprietor  lost  his  right  of  com-   liability  for  the  pollution  of  the  water 
plaint  by  acquiescence.    It  could  not  be   on  adjoining  premises,  because  its  works 
held  that  a  party  who  had  lost  his  right   were  erected  under  a  contract  with,  and 
to  complain  against  an  old  abuse  which   license  from,  the  city  authorities,  and 
had  ceased  had  lost  his  right  to  object  are  skilfully    conducted.     A    municipal 
to  any  subsequent  abuse  of  the  stream  authority  has  no  right  thus  indirectly 
of  whatever  kind  it  might  be.    Righy  v.  to  take  or  injure  the  property  of  a  pri- 
Downie,  10  Sc.  Scss.  Cas.  568.  vate  individual  without  making  the  par- 

*Lo%c€nback  v.  Stcitzer,  1  Va.  Dec.  141.   ty  caus^ing  the  injury  responsible  there- 

^Veston  Paper  Co.  v.  Pope,  155  Ind.   for.     Terre  Haute  Gas  Co,  v.  Teel,  20 
394,  .56  I*  R.  A.  899,  57  N.  E.  719.  Ind.  131. 

Patronizing  a  cheese  factory  for  three       ^^Leiris  v.  Stein,  16  Ala.  214,  50  Am. 
years,  and  failure  to  object  to  the  cast-  The,  177. 
ing  of  the  refuse  into  a  stream  when  the 
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Defendant  cannot  defeat  the  action  by  offering  to  furnish  another 
water  supply.*^  The  action  may  be  barred  by  accord  and  satisfac- 
tion.''  The  statute  of  limitations  may  be  a  bar  to  the  recoyeryy'* 
but  the  statute  does  not  begin  to  run  until  injury  is  caused.'^  The 
fact  that  a  new  water  course  is  a  beneficial  one  is  no  defense  if  it  was 
substituted  for  a  natural  one.^^  The  fact  that  the  rights  of  the  rela- 
tive parties  were  acquired  by  appropriation  and  do  not  depend  on 
riparian  ownership  will  not  destroy  the  right  of  action.^^ 

626a.  Contribution  by  others  to  pollution. — That  others  have  con- 
tributed to  the  pollution  of  the  stream  is  no  defense  in  favor  of  one 
against  whom  the  action  is  brought'  So,  the  fact  that  other  mill 
owners  have  acquired  the  prescriptive  right  to  foul  the  waters  of  a 
stream  is  no  defense  to  an  action  by  a  lower  proprietor  against  an 

^Stevcnwn  v.  Ehervale  Coal  Co.  201  jure  the  prior  right  to  a  like  use  hy  an- 

Pa.  112,  S8  Am.  St.  Rep.  805,  60  Ail.  other.     The  question  between  miners  is 

818.  the  same  as  between  riparian  proprie- 

"A  receipt  in  full  for  all    damages  tors, — *Jb  the  plaintifiTs  use  ana  enjoy- 

which  a  person  has  against  another  will  ment  of  the  water  for  the  purpose  for 

include  a  cause  of  action    for    placing  which  he  claims  it  impaired  by  the  acts 

dead  animals  in  a  stream  from  which  of  defendant?' "    And  that  doctrine  was 

the  one  giving  the   receipt  receives  a  adhered  to  upon  a  subsequent  appeal 

water  supply,  and  will  extinguish  such  in  the  same  case.    32  Cal.  166. 
right  of  action,  not  only  for  past  in-       ^West  Arlington  Improv.  Co.  ▼.  Iff. 

juries,  but  for  future  ones  which   ac-  i7ope  Retreat,  97  Md.  191,  64  Atl.  982; 

erued  from  the  same  act,  where  the  prin-  Btrohel  ▼.  JTerr  Salt  Co,  164  N.  Y.  303, 

dpal  injury  was  the  tresnass  in  enter-  61  L.  K.  A.  687,  79  Am.  St.  Rep.  643, 

ing  upon  the  land,  and  tne  placing  of  58  N.  £.  142;  Wood  v.  Waud,  3  Exch. 

the  dead  sjiimals  in  the  water  was  mere-  748,  18  L.  J.  Exch.  N.  8.  305,  13  Jur. 

ly  consequential.     Vedder  v.  Vedder,  1  472;  Blackhume  ▼.  Bomera,  Ir.  L.  R.  6 

Denio,  267.  Eq.  1 ;  Crosaley  v.  lAghtowler,  L.  R.  2 

**Lents  V.  Carnegie  Bros.  145  Pa.  612,  Ch.  478,  38  L.  J.  C5h.  N.  S.  684,  15  Week. 

27  Am.  St.  Rep.  717,  23  Atl.  219.  Rep.  801,  16  L.  T.  N.  8.  438,  Affirming  L. 

^Boston  Rolling  Mills  v.  Cambridge,  R.  3  Eq.  296;  Blair  v.  DeaJein,  67  L.  T. 

117  Mass.  396.  N.  S.  622,  62  J.  P.  327;  MartvnotDsky  t. 

^J/a^orv.  OfcadtctcJb,  11  Ad.  &E1.  571,  Hannibal,  35  Mo.  App.  70;   Richmond 

3  Perry  &  D.  367,  4  Jur.  482,  9  L.  J.  Q.  Mfg.  Co.  y.  Atlantic  De  Laine  Co.  10  R. 

B.  N.  S.  159.  1.  106,  14  Am.  Rep.  658;  Weston  Paper 

''In  Bill  Y.  Smith,  27  Oal.  480,   the  Co.  y.  Pope,  166  tnd.  394,  66  L.  R.  A. 

right  was  claimed  to  dig  in  the  bed  of  899,  57   K.  E.  719;   Ferguson    v.    Fir- 

the  stream  above  the  head  of  plaintiff's  menich  Mfg.  Co.  77  Iowa,  676,  14  Am. 

ditch,  and  the  result  was  that  the  water  St.  Rep.  319,  42  N.  W.  448 ;  Townsend 

flowing  in  the  ditch  was    fouled    with  v.  Bed,  62  Hun,  306, 17  N.  Y.  Supp.  210 : 

sediment.  The  court  says  that  the  charge  Woody  ear  y.  Sohaefer,  6J  Md.  1,  40  Am. 

of  the  trial  court,  which  was  favorable  Rep.  419;  Wheeler  y.  Fisher  OH  Co.  6 

to  defendant,  was  based  on  the  notion,  Ohio  N.  P.  309. 

which  had  become  quite  prevalent,  that       When  a  large  number  of  persons  are 

the  rules  of  the  common  law  touching  mining  on  the  same  stream,  and  each 

water  rights  had  been  materially  modi-  deteriorates  the  water  a  little,  so  that 

fied  in  the  state  upon  the  theory   that  the  combined  acts  of  all  render  the  water 

they  were  inapplicable  to  the  conditions  unfit  for  use,  each  cannot  defend  sue- 

fouiid   to  exist  there.     But  the  court  cessfully  an  action  fbr  the  damage  on 

further  says:   ''This  notion  is  without  the  ground  that  his  act  alone  did  not 

any  substantial  foundation.    Neither  the  materially    affect    the    water.    Hill  y. 

miner  nor  the  riparian   proprietor    can  Smith,  32  Cal.  166. 
so  use  the  water  as  to  prejudice  or  in- 
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upper  mill  owner  for  damages  for  the  pollution  thereof,  where  he 
himself  has  not  acquired  such  a  right.'  To  maintain  the  action 
against  one  of  those  polluting  the  stream,  it  must  be  shown,  however, 
that  he  materially  increased  the  pollution.*  And  he  can  be  held  liable 
only  for  his  own  act.  If  others  have  contributed  to  the  tort  com- 
plained of,  his  deposit  must  be  separated  by  means  of  the  best  proof 
the  nature  of  the  case  affords,  and  his  liability  ascertained  accord- 
ingly.* Therefore,  proof  of  the  corruption  by  others  is  competent 
and  of  vital  importance  as  tending  to  show  the  extent  of  defendant's 
liability.^  If  the  act  of  defendant  did  not  increase  the  injury  to 
plaintiff  there  is  no  liability.^  Under  this  rule  it  has  been  held  that 
the  OAvner  of  a  business  will  not  be  restrained  from  the  use  of  soft  coal 
on  a  complaint  that  the  soot  and  cinders  therefrom  are  deposited  in  a 
nearby  pond,  thus  rendering  ice  cut  therefrom  imfit  for  use,  when 
it  appears  that  other  causes  contribute  to  injure  the  quality  of  the 
ice,  and  that  an  injunction  restraining  such  use  would  inflict  great 
injury  on  the  defendant^  But  that  decision  does  not  properly  apply 
the  rule.  As  has  been  seen,  the  mere  fact  that  the  water  is  polluted 
from  other  sources  does  not  prevent  the  injured  person  from  proceed- 
ing against  one  offender  to  re-establish  his  rights.  It  is  only  where 
the  act  was  not  to  be  continued  and  cannot  have  caused  injury  that 
freedom  from  liability  exists.  The  true  rule  is  stated  in  Wood  v. 
Waudj^  as  follows :  It  is  no  defense  in  an  action  against  one  for  pol- 
luting a  stream  that,  at  the  time  of  the  wrongful  acts  of  the  defend- 
ants^ others  were  so  polluting  the  stream  that  the  defendants,  in  pol- 
luting it>  did  not  add  to  the  plaintiff's  actual  damage,  as  the  defend- 

*SladfeUer  t.  Walker,  40  Md.  1.  ings  of  houses  in  other  trades,  and  also 
'Beach  y.  Sterling  Iron  d  Zinc  Co,  54  to  determine  as  to  how  far  the  actual 
N.  J.  £q.  66,  33  Atl.  286,  Affirmed  55  use  made  of  it  by  the  distillery  could, 
N.  J.  Eq.  824,  41  Atl.  1117.  in  view  of  such  use  of  the  stream  by 
*8eolff  V.  Alden,  61  Pa.  302,  100  Am.  others,  be    impeached    as    a    nuisance. 
Dee.  642;  Martinoipeky  v.  Hannibal,  35  Jamieson  y.  Ruseel,  3  Paton,  403. 
Mo.  App.  70;     Chipman  T.  Palmer,  77  *A  riparian  owner  cannot  recover  for 
N.  Y.  51,  Affirming  9  Hun,  517,  33  Am.  damage  to  his  ice  pond  caused  by  ne^li- 
Rep.  566.  genoe  of  a  railroaa  company  in  opening 
*Buroh  y.  State,  7  Ohio  N.    P.   379;  the  valve  of  a  wrecked  tank  car,  when 
Tennessee  Coah  Iron  d  R,  Oo.  v.  Hamil-  the  oil  which  escaped  through  a  hole  In 
ton,  100  Ala.  252,  46  Am.  St  Rep.  48,  the  tank  without  negligence  on  the  part 
14  So.  167.  of  the  railroad  company  before  the  open- 
After  an  appeal  to  the  House  of  Lords  ing  of  the  valve  flowed  to  the  pond  and 
from  the  decisions  of  the  court  of  ses-  was  more  than  sufficient  to  cause  the 
sions  holding  that  the  defendants  un-  damage.     Commercial  Ice  Co.  v.  Phila- 
lawfully  polluted  a  stream  of  water  by  delphia  d  R.  R,  Co.  197  Pa.  238,  47  Atl. 
depositing  refuse  from  their  distillery  205. 

into  St,  the  case  was  remitted  by  the  Woinning  y.  Elliott,  182  Mass.  28,  64 

House  of  Lords  to  the  court  of  sessions  N.  E.  201. 

to  in^piire  as  to  the  extent  to  which  the  '13  Jur.  472,  3  Exeh.  748,  18  L.  J. 

stream  was  liable  to  the  service  of  a  Exch.  N.  S.  305. 
common  sewer  and  to  receive  the  scour- 
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ants,  by  continuing  such  pollution  for  twenty  years,  might  acquire 
the  right  so  to  do.  Soy  in  Bradley  v.  Wamer,^  it  was  held  that  in  a 
suit  for  an  injunction  by  the  owner  of  an  ice  pond  against  an  owner 
cf  land  near  the  pond,  to  restrain  the  pollution  of  the  water,  it  is  no 
defense  that  the  water  is  unfit  for  ice-making  purposes,  because  the 
water  of  the  pond,  as  well  as  the  water  of  the  creek  which  flows  into 
the  pond,  is  polluted  by  others  than  the  defendant 

526.  Contract  rigl^ts. — One  who  grants  the  use  of  a  stream  of  water 
cannot  pollute  it  so  as  to  render  the  grant  ineflFectual.*  A  stipulation 
in  a  grant  of  a  water  privilege  for  a  tanyard,  that  surplus  water  shall 
be  returned  to  the  stream,  does  not  refer  to  water  partly  consumed 
and  of  a  deleterious  and  poisonous  nature  from  use  in  the  course  of 
manufacture.^  The  right  to  pollute  the  water  may  also  be  acquired 
by  contract.'  But  contract  cannot  confer  a  right  to  create  a  public 
nuisance.*  A  mortgagee's  rights  in  the  mortgaged  properly  will  not 
prevent  the  granting  of  an  injunction  restraining  his  casting  waste 
from  a  sawmill  on  his  own  land  into  a  stream  flowing  through  the 
mortgaged  property,  in  such  a  way  as  to  be  deposited  on  the  mortgaged 
land  and  destroy  its  value.* 

627.  Damages. —  The  pollution  of  the  stream  being  a  wrongful  act, 
no  permanent  right  to  continue  it  can  be  acquired ;  and  therefore  the 
damages  to  be  awarded  must  be  merely  for  the  temporary  injuries 
which  have  occurred  to  the  time  of  trial  or  to  the  time  of  bringing  the 
action,  if,  under  the  local  practice,  that  is  the  time  fixed  for  the  com- 
putation of  damages  to  be  recovered  in  the  action.^  The  foundation 
for  the  recovery  of  damages  must  be  the  diminished  rental  value  of 
the  property  because  of  the  pollution  of  the  stream.*  In  addition  to 
this  value,  a  recovery  may  be  had  for  any  special  injury  which  may 

•21  R.  I.  36,  41  Atl.  564.  ^Morse  v.  WhiiGher,  64  N.  H.  590,  15 

^Wkeatley  v.  Chrisman,  24  Pa.   298,  Atl.  217. 

64  Am.  Dec.  657.  ^Clei^land,  C.  O.  d  8L  L.  R.  Oo,  v. 

*Hov:€ll  V.  M*Coy,  3  Rawle,  250.  King,  23  Ind.  App.  573,  55  N.  E.  876; 

'An  easement  to  foul  a  stream  is  not  Whitmore  y.  Biachoff,  5  Hun,  176. 

reserved  by  implication  on  the  convey-  The  pollution  of  a  stream  by  an  upper 

ance  of  land  bounding  on  a  stream,  by  riparian  oiwner,  a  manufacturer  in  most 

the  fact  that  at  the  time  of  such  grant  cases,  is  a  continuing  wrong  to  time  of 

the  grantor  was  carrying  on  dye  works  trial,  damages  for  which  to  that  time 

on  the  opposite  side  of  the  stream,  and  may  be  assessed  under  the  Pennsylvania 

was  and  had  been  engaged  in  fouling  the  statute ;    and   when   the   lower   owner'» 

water,  as  the  law  will  not  reserve  any-  right  is  determined  at  the  first  trial,  the 

thing  out  of  a  ^rant  in   favor  of  the  subject  should  be  considered  res  adju- 

grantor    except    in    case    of    necessity,  dicata.     Hilein^in  v.  Hileman,  172  Pa. 

Crossley  v.  Ughtoxoler,  L.  R.  2  Ch.  478,  323,  33  Atl.  575. 

38  L.  J.  Ch.  N.  S.  584,  16  L.  T.  N.  S.  *Hollenheck  v.  Marion,  116  Iowa,  69, 

438,  15  Week.  Rep.  801,  89  N.  W.  210. 

^W^ston  Paper  Oo.  v.  Comstock  (Ind.)  That  a  plaintiff  in  an  action  for  pol- 

58  N.  £.  79.  luting  a  utream  flowing  near  his  prop* 
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have  been  caused  by  the  wrongful  act.*  This  may  include  compensa- 
tion for  inconvenience  and  discomfort  caused  to  the  family  by  the 
emanation  .of  noxious  odors  from  the  polluted  water.*  If  the  pollu- 
tion causes  injury  to  mill  property,  and  the  cost  of  restoring  the 
property  to  its  normal  condition  is  less  than  the  decreased  value  of 
the  estate,  such  cost  will  be  the  measure  of  damages.*  The  court,  in 
determining  an  action  brought  by  a  tenant  for  life  to  restrain  the  pol- 
lution of  a  stream  passing  through  the  estate  by  the  discharge  of  sew- 
age,  will  take  into  consideration  not  only  the  discomfort  and  incon- 
venience resulting  to  the  tenant  from  the  nuisance,  but  will  consider 
the  efifect  of  its  continuance  upon  the  value  of  the  estate  and  upon 
tlie  prospect  of  dealing  with  it  to  advantage.®  Inability  of  a  paper- 
mill  proprietor  to  wash  rags  in  a  stream,  thus  preventing  him  from 
making  white  paper,  by  reason  of  the  washing  of  earth  into  the 
stream  and  the  consequent  filling  up  of  his  dam,  constitute  special 
damages,  recovery  for  which  cannot  be  had  under  a  general  allega- 
tion merely  of  interference  by  such  pollution  with  the  working  of  his 
mill,  but  which  must  be  alleged  to  entitle  him  to  recover  therefor.'' 
The  plaintijff  is  entitled  to  recover  to  the  extent  of  the  loss  sustained 
by  the  wrongful  act  of  defendant.®  The  proper  measure  of  damages 
for  befouling  the  water  in  an  irrigating  canal  and  rendering  it  useless 
for  irrigation  purposes  is  the  market  value  of  the  water  for  irriga- 
tion.®  The  recovery  can  include  only  the  period  allowed  by  the 
statute  of  limitations.**^     Where  plaintiiffs  on  the  trial  make  an  un- 

erty  does  not  rent  hia  property  will  not  *W€ston  Paper  Co,  v.  Pope,  165  Ind. 

exclude  evidence  of  the  depreciation  of  3fl4,  56  L.  R.  A.  8D9,  57  N.    E.    719; 

the  rental  value  thereby  occisioned  by  Threat t  v.  Brewer  Min.  Co,  49  S.  C.  95, 

the  wronpfful    act.     Michel    v.    Monroe  26  S.  E.  970;  Tennessee  Coal,  Iron  d  R. 

County,  39  Hun,  47.  Co,  v.  Hamilton,  100  Ala.  252,  46  Am. 

Tlie  measure  of  damages  to  the  mill  St.  Rep.  48,  14  So.  167 ;  Gulf,  C.  d  8,  F, 

property  of  a  lower  riparian  owner  be-  R.  Co.  v.  Reed,  80  Tex.  363,  26  Am.  St. 

cause  of  bark  from  an  upper  tannery  is  Rep.  749,  15  S.  W.  1105;   Ferguson  v. 

the  diiTerenco  between  the  annual  value  Firmenich  Mfg,   Co,   77   Iowa,   576,   14 

or  use  of  his  mill  unaffected  by  the  de-  Am.  St.  Rep.  319,  42  N.  W.  448. 

posit  and  as  affected  by  it;   and  any  *Becly  v.  Aldcn,  61  Pa.  302,  100  Am. 

special  contracts  may  be  considered  in  Dec.  642. 

determining  the  value.    Horton  v.  Hall,  ^Ooldsmid  v.  Tunhridge  Wells  Improv, 

1  Pennyp.  159.  Comrs.  L.  R.  1  Ch.  349,  36  L.  J.  Ch.  N. 

The  measure  of  damages  in  an  action  S.  382,  12  Jur.  N.  S.  203,  14  L.  T.  N.  S. 

by  a  lessee  of  a  boardinghouse  for  in-  164,  14  Week.  Rep.  562,  Affirming  L.  R. 

juries   caused   by  the    pollution    of    a  1  Eq.  161,  13  L.  T.  N.  S.  362,  14  Week, 

stream   of  water  flowing    through    the  Rep.  92. 

premises  is  the  difference  in  rental  value  ^Ellicoti  v.  Tjamhorne,  2  Md.  131. 

of  the  premises  free  from,  and  subject  to,  ^Cunningham  v.  Stein,  109  111.  375. 

the  nuisance.     Chipman  v.  Palmer,    9  *North  Point  Consol,  Irrig.  Co.  v.  Utah 

Hun,  517.  d  R.  h.  Canal  Co.  23  Utah,  199,  63  Pac. 

•Cleveland,  C.  C.  d  8i.  L.  R.  Co,  t.  812. 

King,  23  Ind.  App.  573,  .55  N.  E.  875;  ^Lentg  v.  Cameqie  Bros,  145  Pa.  612, 

Waterman  v.  Buck,  58  Vt  519,  3  Atl.  27  Am.  St.  Rep.  717,  23  Atl.  219. 
505. 
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conscionable  demand  as  to  the  amount  of  damages  sustained,  which 
is  thereupon  necessarily  resisted  by  litigation,  they  should  be  allowed 
damages  for  detention  only  in  an  amount  not  to  exceed  L^gal  inter- 
est" 

VIII.  Eights  of  opposite  pbopbietobs. 

628.  Extent  of  rights  in  water. — Whether  the  title  of  the  riparian 
owner  extends  to  the  shore  or  to  the  thread  of  the  stream,  he  has  no 
title  to  the  water  as  such,  or  right  to  use  a  particular  portion  of  it  to 
the  exclusion  of  the  opposite  owner.  The  stream  as  it  flows  is  an 
entity,  and  each  owner  is  entitled  to  make  such  use  as  he  can  of  the 
entire  bulk.  Each  is  entitled  per  my  et  per  tout  to  his  portion  of  the 
whole  bulk  of  the  stream,  undivided  and  indivisible,  except  as  the 
power  developed  from  it  may  be  apportioned  at  the  dam.^  The  re- 
sult of  this  is  that  neither  can  divert  what  he  claims  as  his  share  of 
water  above  the  ocxnmon  dam,  but  must  permit  it  to  remain  in  the 
stream  to  contribute  its  share  towards  the  natural  flow  and  power 
of  the  water.'  If  one  does  not  desire  to  use  the  water  the  other  may 
utilize  the  whole  power  created  by  the  stream.*  But  the  fact  that 
he  is  not  making  use  of  the  water  does  not  prevent  his  objecting  to  the 
opposite  proprietor's  diverting  the  flow  from  the  streamu*  The  op- 
posite owners  are  entitled  to  share  equally  in  the  advantage  of  the 
flowing  water.^    Neither  has  a  right  to  use  the  water  to  the  prejudice 

^Stevm8<m  v.  EhervaU  Coal  Co,  203  'Arthur  v.  Caw,  1  Paige,  447;  Pratt 

Pa.  316,  62  Atl.  201.  v.  Lamson,  2  Allen,  275;  Olney  t.  Fet^ 

»Wc6ft  V.  Portland  Mfg.  Co.  8  Sumn.  ner,  2  R.  I.  211,  67  Am.  Dea  711;  lUi- 

189,  Fed.  Cas.  No.  17,322;  PlunUeigh  v.  nois  A  M.  Canal  Trustees  v.  Haven,  11 

Dawson,  6  111.  550,  41   Am.  Dec.   100;  III.  554;  Adams  v,  Barnejf,  26  Vt  225; 

Vandenhurgh  v.  Van  Bergen,  13  Johns.  Wetmore  v.  White,  2  GaL  Gas.  S7,  2  Am. 

212;  Ohatfield  ▼.  Wilson,  31  Vt.  358.  Dec.  323. 

*Wehb  y.  Portland  Mfg,  Co.  3  Sumn.  The  owner  of  land  to  the  middle  of  a 

180,  Fed.  Cas.  No.  17,322;  Blanohard  v.  stream  has  a  right  to  the  use  of  only 

Baker,  8  Me.  253,  23  Am.  Dec.  504.  one  half  of  the  water  of  sueb  stream. 

Even  the  grant  of  an  undivided  moiety  and  must  use  it  as  it  is  accustomed  to 

of  a   stream  does    not    authorize    the  flow  down  the  channel ;  and  the  erection 

grantee  to  appropriate  or  use  the  stream  by  such  owner  of  a  dam    across    the 

to  the  injury  of  others  jointly  interested  stream,  by  means  of  whidi  the  head  of 

in  it.     VandenlmrgK  t.  Van  Bergen,  13  water  is  increased  and  the  value  of  the 

Johns.  212.  site  and  improvements  enhanced,  is  un- 

'Houne  Scale  Co.  v.  Terry,  47  Vt.  100,  authorized,  and  in  such  case  the  ovmer 

123.  thereof  is  entitled  to  only  sudi  damages 

One  of  two  opposite  riparian  owners  for  a  diversion  of    the    water    of    the 

maintaining  a  dam  across  the  stream  stream  above  as  he  would  sustain  by  a 

may  use  whatever  portion  of  the  share  deprivation  of  the  use  of  one  half  the 

of  the  other  proprietor  the  lattw  is  will-  water  naturally  flowing  along  the  chan- 

ing  shall  go  to  waste.    Warren  v.  West-  nel,  without  taking  such  dam  into  con- 

brook  Mfg.  Co.  88  Me.  58,  35  L.  R.  A.  sideration.     Illinois  d  M.  Canal  TruS' 

388,  51  Am.  St.  Rep.  872,  33  Atl.  665.  tees  V.  Eaven,  11  IlL  664» 

^Carpenter  v.  Gold,  88  Va.  651,  14  a 
E.  320;  Adams  v.  Barney,  25  Vt.  225. 
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of  the  other.*  The  rale  is  well  stated  in  Pinney  v.  Luce^  as  fallows : 
Each  riparian  propnetor  is  entitled  to  the  use  of  the  stream  so  far 
as  it  is  reasonable  and  conformable  to  the  uses  and  wants  of  the  com- 
munity, having  regard  to  the  progress  of  improvement  in  hydraulic 
works,  and  not  inconsistent  with  a  like  reasonable  use  by  other  pro- 
prietors. To  uphold  a  claim  to  a  larger  use  than  a  moiety  of  the 
stream,  the  right  to  it  must  be  clearly  established.*  If  one  owner 
makes  an  unlawful  use  of  the  water  of  the  stream  the  opposite  owner 
may  maintain  an  action  for  his  injury.*  There  may  be  an  action  on 
the  case,^*  or  equity  may  take  jurisdiction  to  restrict  the  wrongdoer 
within  the  limits  of  his  rights.^  ^  If  one  of  the  owners  increases  the 
flow  of  water  in  the  stream  by  his  own  exertions,  he  is  entitled  to 
the  entire  benefit  of  it'*  One  of  two  opposite  proprietors  on  a  stream 
may,  for  the  purpose  of  facilitating  the  obtaining  of  water  for  his 
house  and  bam,  sink  a  tub  near  the  margin  of  the  stream,  which  is 
kept  filled  by  percolation  from  the  stream.^*  In  establishing  one 
owner  in  the  use  of  his  share  of  the  water  the  court  should  not  per- 
mit the  owner  of  the  opposite  shore  wantonly  to  open  a  passage  in 
the  dam  which  would  permit  the  water  to  run  to  waste  and  destroy 
the  power  at  the  dam.** 

629.  Effect  of  island  in  stream. — If  the  stream  is  divided  by  an 
island  the  owners  of  the  opposite  shores  are  entitled  to  the  amount 
of  water  which  would  naturally  flow  on  their  respective  sides  of  the 
island,  and  to  no  more.*  The  owner  of  one  channel  cannot  construct 
a  dam  across  the  other  channel  at  the  head  of  the  island  to  turn  more 
water  down  his  channel,  because  less  than  one  half  naturally  flows 
there,  nor  because  the  dam  on  the  other  channel  is  not  tight  so  that 
it  permits  water  to  waste  and  more  goes  down  that  channel  than  is 
needed  by  the  owner  of  the  dam.*  And  where  there  are  two  or  more 
channels  in  a  river  the  owners  upon  one  channel  cannot  lawfully,  by 

^Wright  y.  Howard,  1  Sim.  ft  Stu.  190,  tlo  the  respective  rights  of  the  litlgaiits. 
1  L.  J.  Gh.  94,  24  Revised  Rep.  169.  Hannah  v.  Clarke,  I  Va.  Dec.  338. 

'  44  Minn.  367,  46  N.  W.  661.  ^Whittier  v.  Cocheco  Mfg,  Co.  9  N.  H. 

*Difer  V.   Cranston  Print  Works  Co,  454,  32  Am.  Dec.  382. 
22  R.  I.  «06,  48  Atl.  791.  "Hyhatfield  v.  Wilson,  31  Vt  368. 

•BtHlman  v.  White  Rock  Mfg.  Co.  3  ^*Dy€r  v.  Cranston  Print  Works,  22 
Woodb.  &  M.  538,  Ped.  Gas.  No.  13,446.  R.  T.  506,  48  Atl.  791. 

>•  Co.  litt.  200  b;  Blanohard  v.  Baker,  ^Warren  v.  Westhrook  Mfg.  Co.  86  Me. 
8  Me.  253,  23  Am.  Dec  504.  32,  26  L.  K.  A.  284,  29  Atl.  927;  Blanch- 

^'Dver  ▼.  Cranston  Print  Works,  17  R.  ard  v.  Baker,  8  Me.  266,  23  Am.  Dec. 
I.  774,  24  Atl.  827;  Arthur  v.  Case,  1   504. 
Paige,  447.  'Crooker  v.  Bragg,  10  Wend.  260,  25 

A  dispute  as  to  the  respective  water  Am.   Dec.   555;    Warren   v.   Westhrook 
rights  of  opposite  riparian  proprietors  Mfg.  Co.  86  Me.  32j  26  L.  R.  A.  284,  29 
is  properly  brought  in  e^juitjr,  and  the  Atl.  927. 
oourt  should  ascertain,  define,  and  set- 
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widening  or  deepening  their  channels,  or  by  other  means,  cause  a 
greater  proportion  of  water  to  flow  through  it  than  otherwise  would ; 
but  if  the  flow  through  one  channel  is  checked  by  dams  so  that  the 
flow  in  the  other  is  increased,  the  owners  upon  the  latter  may  lawfully 
make  use  of  the  extra  flow.®  The  owner  of  one  channel  may  remove 
all  dams  from  it  without  liability  to  the  owner  of  the  other  channeL^ 
If  the  island  is  owned  by  one  not  the  owner  of  the  shore,  the  island 
must  be  regarded  as  the  opposite  shore,  and  the  rights  of  the  shore 
owner  will  then  be  merely  his  proper  share  of  the  water  flowing  in  the 
channel  between  the  island  and  his  shore.^  If  the  channels  are  un- 
equal the  rights  in  either  channel  are  governed  by  the  water  naturally 
flowing  in  it,  and  cannot  be  determined  by  the  flow  of  the  whole 
stream.®  If  the  owner  of  one  bank  owns  the  island,  he  is  entitled  to 
all  of  the  water  flowing  between  his  shore  and  the  island,  and  to  one 
half  of  that  flowing  between  the  island  and  the  opposite  shore.'' 

630.  Changing  current. —  The  action  of  running  water  is  such  as  to 
wear  away  the  banks  against  which  the  current  is  directed,  and  there- 
fore one  riparian  owner  has  no  right  to  change  the  flow  of  the  cur- 
rent so  as  to  direct  it  against  the  land  of  the  opposite  owner.  In  the 
important  case  of  Bickett  v.  Morris,^  the  court  held  that  a  riparian 
proprietor  has  no  right  to  erect  a  building  in  the  alveus  of  a  stream 
without  the  consent  of  the  opposite  proprietor,  and  the  opposite  pro- 
prietor may  compel  him  to  suspend  such  operation  without  proving 
that  any  damages  were  actually  sustained  by  him  by  the  erection, 
unless  the  encroachment  is  so  slight  and  trivial  as  not  to  involve  any 
risk  of  future  injury.  The  extent  and  limitation  of  this  doctrine  were 
fixed  in  Belfast  Rope  Works  Co.  v.  Boyd^  where  it  waa  held  that  the 
construction  of  a  weir  in  a  stream  so  as  to  interfere  with  the  flow  of 
the  water  was  actionable.     The  court  adopted  the  language  of  Lord 

*Skotrhegan  Water  Power  Co.  v.  Wea-  utilizing  his    water    power,    where    the 

ton,  04  Me.  2S5,  47  Atl.  515.  owners  of  the  dam  on  the  mainland  nc- 

*Warren  v.  Westhrook  Mfg.  Co.  86  Me.  quiesced  therein    by    building    a    cross 

32,  26  L.  R.  A.  284,  29  Atl.  927.  dam  to  connect  all  such  works,  and  have 

*Stolp  V.  Hoytf  44  111.  223;   Warren  neither  changed  their  use  of  the  power 

V.  W&ithrook  Mfg.  Co.  86  Me.  32,  26  L.  nor  made  expenditures  for  that  purpose 

R.  A.  284,  29  Atl.  927.  in  consequence    of  such    cutting    a  way. 

The  owner  of  an  island  entitled  to  one-  We^t  v.  Fow  River  Paper  Co.  82  Wis. 

half  the  water  of  a  channel  because  the  647,  52  N.  W.  803. 

upper  end  of  his  island  extends  above  *Warren  v.  Westbrook  Mfg.  Co.  86  Me. 

the  point  where   another's  dam  abuts  on  32,  26  L.  R.  A.  284,  29  Atl.  927. 

the  mainland   does  not  lose   his    right  ''West  v.  Fow  River  Paper  Co.  82  Wis. 

thereto  by  cutting  away  the  upper  end  647,  62  N.  W.  803;  Ludwig  v.  Overly,  3 

of  his  island,  making  it  lower  down  than  Ohio  Dec.  554. 

the  point  where  such  dam  abuts,  in  the  *L.  R.  1  H.  L.  Sc.  App.  Cas.  47,  12 

course  of  the  construction  of  dams  and  Jur.  N.  S.  803.  14  L.  T.  N.  S.  836. 

breakwaters  which  stand  in  the  place  of  ■  Ir.  L.  R.  21  Eq.  560. 
the  removed  portion,  for  the  purpose  of 
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Blackburn  in  Ewing  v.  Colquhaun^^  in  which  he  explained  Bichett  v. 
Morris  as  holding  that  where  an  erection  is  a  present^  sensible  injuria 
to  the  proprietary  right  i  f  the  owner  of  the  other  part  of  the  alvev^, 
or  of  the  opposite  bank  of  a  running  stream,  he  may  have  it  removed, 
on  the  ground  that  there  is  a  present  injury  to  the  right  of  property 
if  it  is  impossible  to  predicate  that  it  may  not  produce  serious  damage 
in  future,  though  the  complaining  party  is  not  yet  in  a  position  to 
qualify  present  damage.  In  discussing  the  Bichett  Case,  FitzQibbon, 
L.  J.,  said  that  the  plaintiff  in  the  Belfast  Case  seemed  to  press  the 
<lecision  in  the  Bickett  Case  beyond  the  point  which,  in  Ewing  v. 
ColquUoun,  it  was  explained  as  intended  to  go,  the  plaintiff  having  oon- 
lended  that  in  the  Bickett  Case  all  he  had  to  show  was  an  erection  in 
the  alveus  of  the  stream,  and  that,  at  the  moment  he  showed  that,  the 
burden  of  proof  was  thrown  upon  the  defendants,  and  the  erection 
lind  continuance  of  the  weir  became  illegal  unless  the  defendants 
could  prove,  not  only  the  absence,  but  the  impossibility,  of  injury  to 
the  plaintiffs.  To  this,  FitzGibbon,  L.  J.,  said  that  such  was  not  the 
law,  as  it  would  be  impossible  for  the  owners  of  a  weir  to  sustain  such 
a  burden  of  proof,  and  scarcely  a  weir  erected  in  the  United  Kingdom 
could  have  originally  escaped  condenmation  as  an  unlawful  structure 
if  this  was  the  law.  Every  erection  in  alveus  fiuminis  must  to  some 
extent  interfere  with  the  flow  of  the  stream,  and  every  mill  weir  is  in 
fact  erected  for  the  purpose,  and  has  the  effect,  of  altering  and  delay- 
ing the  natural  flow;  and  he  did  not  think  the  Bickett  Case  was  in- 
tended so  to  decide, — at  least  in  any  other  case  than  that  of  ex  adverse 
or  immediately  adjacent  property.  But  the  court  held  in  the  case 
under  consideration — that  is,  the  Belfast  Case — that  the  erection  of 
the  weir  did  actually  injure  the  plaintiff.*  The  rule  that  a  riparian 
proprietor  cannot  erect  a  structure  which  would  disturb  the  course  of 
a  stream  without  the  consent  of  the  opposite  proprietor  applies  to  a 
tidal  river  as  well  as  a  nontidal  one,  although  no  material  injury  is 
inflicted  on  the  opposite  proprietor;  and  this  is  not  affected  by  the 
rule  that  proprietors  on  the  seashore  may  treat  the  sea  as  a  common 
enemy,  and  construct  embankments  for  their  protection,  as  such  rule 

'L.  R.  2  App.  Cas.  839.  course  of  time,  become  a  right.  Jardine 
*It  is  not  necessary  that  riparian  v.  Simon,  N.  B.  £q.  Cas.  1. 
proprietors  who  are  maintaining  works  The  fact  that  one  building  a  structure 
in  a  stream  for  preventing  floods,  and  in  the  alveus  of  a  stream  is  not  the 
are  using  the  stream  for  sewerage  and  owner  of  any  part  of  the  cUveus  does 
pondage  purposes,  shall  show  actual  not  prevent,  but  rather  strengthens,  the 
damage  before  being  entitled  to  restrain  application  of  the  doctrine  of  Biokeit  y. 
one  of  the  proprietors  from  erecting  Morris,  so  as  to  entitle  a  riparian  pro- 
structures  in  the  bed  of  the  stream,  as  prietor  who  may  possibly  be  injured  by 
such    acts,    if    acquiesced   in,    will,    in  the  structure,  to  restrain  its  construe- 
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is  limited  to  the  seashore  and  does  not  apply  to  a  tidal  river.'  The 
rule  as  thus  developed  prevents  the  erection  of  embankments,  levees, 
piers,  or  other  structures,  the  effect  of  which  will  be  to  force  the 
water  over  onto  land  of  the  opposite  proprietor.®  But  if  one  riparian 
owner  divert  the  water  by  a  structure  on  his  own  bank,  and  drive  it 
into  the  field  of  his  neighbor  on  the  opposite  side,  so  as  to  force  the 
latter  to  erect  a  wall  to  stop  the  water-break,  the  former  cannot  main- 
tain an  action  for  damages  if  the  latter  will  cause  the  water  to  '^eddy,'' 
or,  in  time  of  freshets,  to  overflow  another  part  of  his  land.''  The 
question  now  arises  as  to  how  far  one  owner  may  place  structures  on 
his  shore  which  will  interfere  with  the  flood  water  of  the  river,  al- 
though the  effect  is  to  increase  its  depth  upon  the  opposite  property. 
As  will  be  seen  in  a  subsequent  chapter,^  some  of  the  courts  treat  floo<l 

tion.  Palmer  v,  Perase,  Ir.  Rep.  11  Eq.  thereby  causing  an  unnatural  flow 
616.  through  the  other  channel,    which,    in- 

\'itty.  Oen.  T.  Lonsdale,  L.  R.  7  Eq.  time  of  freshet,  washes  out  the  bridgo^ 
377,  38  I^.  J.  Ch.  N.  S.  335,  20  L.  T.  N.  erected  by  the  other  town,  Topshiim  v. 
S.  64,  17  Week.  Rep.  219.  Lisbon,  65  Me.  449. 

*  A  proprietor  of  land  on  the  bank  df  The  Delaware  and  Raritan  Canal  Cooi- 
a  river  may  restrain  the  construction  pany,  though  authorized  to  make  aoif 
of  a  mound  by  the  opposite  proprietor  maintain  a  public  canal  and  improve 
which  would,  if  completed,  in  times  of  navigation  on  the  Raritan  river,  for  pub- 
ordinary  flood  throw  the  waters  of  the  lie  benefit,  but  private  profit,  is  yet  a 
river  onto  his  grounds  so  as  to  overflow  private  corporation ;  hence,  not  exempt 
and  injure  them.  Menziea  v.  Breadal-  from  damages,  even  if  remote  and  con- 
bane,  3  Bligh  N.  R.  414.  sequentia],  such  as  the  washing  of  land 

A  railroad  company  which  constructs  on  the  opposite  shore  by  the  narrowing 
and  maintains  dikes  so  as  to  change  the  of  the  channel,  due  to  the  obstruction 
natural  channel  of  a  stream  from  the  and  interference  with  the  natural  flow 
side  on  which  they  are  constructed  to  of  the  river,  to  the  injuiy  of  a  riparian 
the  opposite  side,  and  force  the  current  owner.  Ten  Eyck  v.  Delaware  d  R.  Canal 
directly  against  opposite  lands,  is  lia-  Co.  18  N.  J.  L.  200,  37  Am.  Dec.  233. 
ble  to  one  in  possession  thereof  under  A  city  is  liable  for  an  injury  from  a 
the  homestead  laws,  and  who  has  ob-  permanent  improvement  made  by  it  on 
tained  a  receipt  from  the  receiver  of  the  the  bank  of  a  water  course  in  such  a  way 
land  office,  for  damages  occasioned  by  as  to  narrow  the  channel  and  wash  and 
the  washing  away  of  a  portion  thereof,  injure  private  property  on  the  opposite 
Gulf,  O.  d  8.  P.  R.  Co.  V.  Clark,  2  Ind.  bank;  but,  the  improvement  being  per- 
Terr.  319,  51  S.  W.  962.  manent   in   character,   only  one   action 

One  who  narrows  a  stream  by  driving  can  be  maintained  therefor,  the  right  to- 
piles  and  filling  out  to  them,  in  order  which  accrues  on  the  completion  of  the 
to  protect  his  abutting  land,  is  liable  structure  and  is  barred  at  the  end  of 
for  injury  thereby  caused  by  flooding  in  two  years,  under  Kan.  Civ.  Code,  S  18. 
time  of  freshet,  to  land  on  the  opposite  subd.  3.  Parker  v.  Atehiaont  58  Kan. 
nide  of  the  stream.    Hartshorn  v.  Chad-   29,  48  Pac.  631. 

dock,  136  N.  Y.  116,  17  L.  R.  A.  426,  31       ^Wilhelm  v.  Burleyaon,  106  N.  C-  381, 
N.  E.  997.  Affirming  40  N.  Y.  S.  R.  953,   11  S.  E.  590. 
16  N.  Y.  Supp.  714.  ■  See  post,  chapter  xxix. 

Where  a  highway  has    been    located       ^Barnes  v.  Marshall,  68  Cal.  569,  10 
across  two  towns  the  boundary  between   Pac.  116;  Parquharson  v.  Parquharson, 
which  is  on  an  island  in  a  stream,  the   cited  in  3  Bligh  N.  R.  421. 
one  town  will  be  liable  if  it  carries  its       A  riparian  owner  may  construct  the 

Sortion  of  the  road  to  the  island  on  a  necessary  embankments,  dikes,  or  other 
ump  instead  of  bridging  a  portion  of   structures  to  maintain  his  bank  of  the 
the  stream  which  is  a  torrent  at  times,   stream  in  its  original  condition,  or  to^ 
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v^ater  as  surface  water  and  apply  to  it  the  common  enemy  rule,  under 
which  everyone  may  fight  it^  regardless  of  the  injury  to  his  neighbor. 
This  is  not^  however,  the  rule  of  right  and  justice,  and  has  no  rightful 
application  to  the  settlement  of  the  question  of  the  right  to  deal  with 
flood  water.  On  the  other  hand,  the  application  of  the  rule  that  there 
can  be  no  interference  with  the  flow  of  the  water  of  the  stream  would 
prevent  many  needed  improvements  and  be  a  serious  detriment  to  the 
development  of  the  country.  Moreover,  such  rule  is  not  necessary,  be- 
cause, while  the  effect  of  the  flood  water  is  serious  at  times,  and  casting 
it  upon  another's  property  in  increased  quantities  may  be  a  trespass, 
yet  its  effect  is  not  so  serious  as  the  turning  of  the  current  of  the 
stream  dii*ectly  against  the  opposite  banks.  In  the  former  case  the  wa- 
ter flows  over  the  surface  and  has  much  less  effect  than  the  latter. 
Approaching  the  examination  of  the  decisions  which  have  dealt  with 
the  question  under  discussion  there  are  some  principles  which  are  not 
disputed.  The  owner  of  one  bank  may  erect  structures  to  protect  his 
bank  in  its  original  condition.^  But  he  cannot  erect  embankments 
in  the  stream  for  the  purpose  of  reclaiming  land,  the  effect  of  which 
is  to  destroy  the  opposite  bank.*^  Nor  can  he  erect  structures  for  the 
protection  of  his  own  banks  in  such  a  way  as  to  change  the  natural 
flow  of  the  water  and  cast  it  upon  his  neighbor's  land."  It  has  been 
held  that  one  owner  might  raise  his  bank  so  as  to  confine  the  water  to 
the  channel  in  times  of  flood.^^  But  in  such  cases  the  limitation  is 
made  that  in  so  doing  he  must  not  cause  injury  to  the  lands  or  prop- 
erty of  other  persons.  The  limitation  goes  a  long  distance  towards 
destroying  the  rule.    A  basin  of  a  given  size  is  necessary  to  hold  the 

restore  it  to  that  condition  and  bring  r  breakwater  to  protect  his  land  froni- 
the  stream  back  to  its  natural  course;  being  washed  away  by  the  grndunl 
and,  if  he  does  no  more,  riparian  owners  changing  of  the  channel  of  a  river,  there- 
upon the  opposite  or  upon  the  same  side  by  raising  the  water  therein  so  that  it 
of  the  stream  can  recover  no  damages  encroaches  upon  the  land  of  a  proprie- 
for  the  injury  his  action  causes  them,  tor  on  the  opposite  bank.  Ibid, 
Chilf,  0.  <C  8.  F.  R,  Co.  V.  Clark,  41  C.  C.  So,  one  interested  in  the  navigation 
A.  697,  101  Fed.  678.  of  a  stream  may  repair  a  break  in  its 
The  riparian  proprietors  upon  a  banks  with  the  consent  of  the  owner  of 
stream  the  channel  of  which  is  gradually  the  land  where  the  break  occurs,  al- 
chan^ng  may  protect  themselves  against  though  the  efTect  is  to  cast  the  water 
anticipated  encroachments  upon  their  against  the  banks  of  other  riparian  own- 
land  by  rubbling,  or  the  securing  of  the  ers  to  their  injury.  Slater  t.  Fox,  5- 
bank  in  any  way  that  shall   keep   the  Hun,  544. 

channel   in  its  present  location,  if  the  **De  Baker  v.  Southern  Calif omia  R, 

land  of  the  proprietor  above  or  on  the  Co,  106  Cnl.  2.57,  30  Pac.  610. 

opposite  bank  is  not  thereby  injured  or  ^Wallace  v.  Dreio,  69  Barb.  413;  Ord- 

flowed.     Oerrish  v.  CUmgh,  48  N.  H.  9,  u:ay  v.  Canieteo,  66  Hun,  669,  21  N.  Y. 

2  Am.  Rep.  106,  97  Am.  Dec.  661.  Supp.  844. 

The  doctrine  of  reasonable  use,  as  ap-  "Trafford  v.  King,  2  Cromp.  &  J.  265, 

plied    to   water   courses,   has   reference  1  Moore  &  S.  401;  Parker  v,  AtchUon,. 

merely  to  the  use  of  the  water,  and  is  68  Kan.  29,  48  Pac.  631. 
not  applicable  to  a  case  where  one  erects 
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water  which  naturally  belongs  to  a  water  course,  and  if  it  is  cut  off 
on  one  side  it  must  be  enlarged  on  the  other ;  so  that  the  raising  of  one 
of  the  banks,  preventing  the  water  from  occupying  the  flood  channel 
on  that  side,  necessitates  its  occupying  proportionately  more  space 
on  the  opposite  side,  and  the  increase  of  the  water  there  must,  of  ne- 
cessity, cause  injury  to  tlie  landowner ;  and  the  act  is  a  direct  violation 
of  the  maxim  Sic  uiere  luo  ut  alienum  non  loedas,  in  that,  for  the 
purpose  of  relieving  his  own  property  of  a  burden,  the  owner  merely 
transfers  it  to  his  neighbor.  Some  of  the  cases  have  made  the  ques- 
tion of  liability  depend  upon  whether  or  not  the  current  of  the  stream 
was  changed  by  raising  the  banks  on  one  side,  holding  that  there  was 
liability  in  case  it  was.^^  But  the  broader  rule  that  thfe  owner  of  one 
bank  cannot  turn  the  water  onto  his  opposite  neighbor  is  very  ancient. 
VatteP*  states  that  no  embankment  can  be  raised  the  tendency  of 
which  is  to  throw  the  water  upon  the  opposite  bank.  And  that  is  the 
rule  which  has  been  adhered  to,  more  or  less  strictly,  by  the  current 
of  authority.^*     It  is  also  the  rule  of  justice  and  right    If,  for  the 

^Menziea  v.  Breadalbone,  3  Wils  &  S.  124,  66  Am.  Rep.  2i:  Burke  y.  Sanitary 

2.^6;  Traiford  v.  King,  2    Cromp.  &    J.  Dist.  162  111.  125,  38  N.  E.  670. 

265,  1  Moore  &  S.  401.  One  who  has  conveyed  to  a  railroad 

In  Menzies  v.  Breadalhane,  3  Bligh  N.  company  a  right  of  way  across  his  land 
R.  421,  the  chancellor,  in  distinguishing  has  no  right  to  construct  a  levee  par- 
Farquharson  v.  Farquharsony  cited  in  allel  to  the  bank  of  the  river  upon  his 
3  Bligh  N.  R.  421,  where  it  was  held  land  and  along  the  right  of  way,  m  sudi 
that  the  proprietor  on  one  side  of  the  manner  as  to  hold  flood  water  so  that 
river  might  erect  a  mimnd,  said  that  the  it  will  endanger  the  bridge  and  cmbank- 
river  in  that  case  had  been  changing  its  monts  of  the  railway,  and,  by  flooding 
course  and  the  mound  was  constructed  the  lands  of  the  opposite  shore,  subject 
to  prevent  a  further  change.  The  mound  the  railway  company  to  suits  for  dam- 
erected,  therefore,  was  not  to  have  the  ages.  Cairo,  V,  d  C.  R.  Co,  v.  Brevoort, 
effect  of  altering  the  old  course  of  the  26  L.  R.  A.  627,  62  Fed.  129. 
river  as  in  the  Menzies  Case,  but  to  pre-  The  danger  to  the  land  of  a  riparian 
vent  the  old  course  of  the  river  from  be-  owner  on  a  creek,  which  curves  sharply 
ing  altered,  and  that,  independent  of  this  into  his  land  along  an  abrupt  bank  of 
distinction,  there  was  evidence  to  show  loose  soil,  from  the  maintenance  of  a 
that  a  considerable  part  of  the  mound  breakwater  on  the  opposite  side  of  the 
was  built  on  old  foundations.  There  stream,  the  effect  of  wnich  will  be  g^reatr 
was  further  evidence  that,  according  to  ly  to  increase  the  natural  tendency  of 
the  custom  of  that  part  of  the  country,  the  stream  to  wash  from  his  bank  on 
proprietors  on  opposite  sides  of  the  the  outside  of  the  curve  during  sudden 
rivers  had  embanked  against  each  other,  freshets,  to  which  the  stream  is  subject, 
and  that  the  proprietor  on  the  opposite  — is  probable  and  imminent,  entitling 
bank  in  this  particular  case  had  himself  him  to  maintain  an  action  for  a  manda- 
embanked  for  the  purpose  of  preventing  tory  injunction  to  abate  the  breakwater 
the  overflow  of  water  on  his  side ;  and  as  a  nuisance,  yicholson  v.  Oetchellf  96 
that  the  damage  inflicted  on  the  opposite  Cal.  394,  31  Pac.  266. 
proprietor  was  a  trifling  damage,  while  But  a  preliminary  injunction  against 
the  laim  on  the  side  where  the  bank  was  the  alleged  unlawful  erection  of  a  re- 
constructed would  have  been  destroyed  taining  waU  along  a  river  bank  in  such 
without  it.  a  way  as  to  fill  the  channel  and  deflect 

**Book  1,  chap.  22.  the  stream  against  the  opposite   shore 

^Burtrell  v.  Hobstm,  12  Gratt.  322,  65  will  not  be  continued  when  the  rights  of 

Am.  Dec.  247 ;  Farria  v.  Dudley,  78  Ala.  the  complaining  riparian  proprietor  an 


Digitized  by  VjOOQIC 


I  530J  RIGHTS  IN   WATER  COURSE.  1727 

protection  of  property  and  the  development  of  the  country,  it  is  nec- 
essary to  confine  the  waters  to  the  channel  of  the  stream,  it  can  easily 
be  done  under  the  governmental  power  to  make  needed  improvements, 
by  raising  banks  on  both  sides  of  the  stream  alike;  and  one  owner 
should  not  be  permitted  to  take  the  matter  into  his  own  hands,  and 
thereby  injure  or  destroy  the  property  of  his  neighbor.  This  rule 
prevents  the  construction  of  a  solid  embankment  along  the  stream  by 
a  railroad  company  the  effect  of  which  is  to  cast  the  water  in  greater 
quantities  onto  the  opposite  shore.*®  The  New  York  court  of  appeals 
in  Moyer  v.  New  York  C.  £  H.  R.  R.  Co}'^  seems,  at  first  sight,  to 
be  out  of  harmony  with  the  cases  upon  the  subject  elsewhere.  In  it, 
ihe  court,  after  holding  that  the  finding  of  the  referee  that  the  bed  of 
the  stream  had  been  infringed  upon  was  not  supported  by  the  evi- 
<5ence,  held  tliat  the  railroad  company  was  authorized  by  law  to  con- 
.-^truct  its  road  upon  its  own  land ;  and,  if  it  constructed  it  in  a  skilful 
and  proper  manner,  it  could  not  be  made  responsible  to  persons  receiv- 
ing incidental  or  consequential  damages.  The  court  said  there  was  no 
allegation  or  proof  that  it  was  not  necessary  and  proper  for  the  com- 
pany to  raise  the  bed  of  its  road,  nor  that  it  was  unskilfully  or  ini- 
prD|)erly  done.  On  the  contrary,  it  was  expressly  found  that  the  em- 
bankment was  built  in  a  workmanlike  and  skilful  mann6r.  The* 
(*ourt  then  concluded  that,  since  the  railroad  company  had  authority 
from  the  legislature  to  construct  the  work,  it  was  not  liable  for  conse- 
<iuential  damages  inflicU?d  by  it  The  decision  is  thus  seen  to  be 
placed,  not  on  the  general  rule  that  tliere  is  no  liability  for  injury  to 
oi)posite  owners  by  the  construction  of  embankments,  but  on  the 
ground  that  the  act  of  the  railroad  company  having  been  authorized 
by  the  legislature  the  company  was  protected  from  liability  by  such 
legislative  authority.  That  support  for  the  decision  has  been  re- 
moved by  subsequent  decisions  in  that  state,  so  that  the  Moyer  Case 

not  Refined,  and  it  la  not  apparent  that  from  freshets  and  overflows,  provided 
his  property  will  bw  injured.  Patterson's  «*iich  ditching  and  embanking  does  not 
Appral,  129  Pa.  100.  18  Atl.  663.  divert  the  water  from  its  natural  chan- 

**Frcelatid  v.  Pennftyhunia  R.  Go,  197  neh  Where  its  embankment  causing  the 
Pa.  529,  68  L.  R.  A.  206,  80  Am.  St.  Rep.  overflow  of  such  lands  was  not  construct- 
H50.  47  Atl.  746 ;  OTonncIl  v.  East  ed  for  the  protection  of  its  land,  but  for 
Tennessee,  V.  d  0.  It.  Co.  87  Ga.  246,  13  the  purpose  of  laying  its  road  thereon, 
U  R.  A.  394,  27  Am.  St.  Rep.  246,  13  S.  and  did  divert  the  water  from  its  nat- 
15.  489.  ural  channel.    O'Connell  v.  East  Tentics- 

A  railroad  company  is  not  protected   seCy  V,  A  O,  R.  Co.  87  Ga.  246,  13  L.  R. 
against  liability  for  damages  occasioned   A.  394,  27  Am.  St.  Rep.  246,  13  S.  E. 
by  the  overflowing  of  lands  on  the  oppo-   489. 
site  side  of  a  river  during  freshets,  by  a       "  88  N.  Y.  366. 

<-tatute  authorizing  the  owners  of  land       The  same  principle  had  been  applied 
on  water  courses  to  ditch  and  embank   in  nellinger  v.  New  York  C,  R.  Co,  23 
their   lands   for   tlie   protection   thereof  N.  Y.  42. 
Vol.  II. — Waters,  109. 
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can  no  longer  be  regarded  as  authority.  In  Mxindy  v.  New  York,  L. 
E.  &  IV.  R.  Co}^  which  involved  the  question  of  the  alteration  of  the 
flow  of  flood  water,  the  court  examined  very  fully  the  weight  which 
should  be  given  to  tlie  Moyer  Case,  and  it  was  held  that  the  New  York 
court  of  appeals  had  adopted  tlie  rule  that  the  statutory  sanction 
which  will  justify  an  injury  to  private  property  must  be  express,  or 
must  be  given  by  clear  and  unquestionable  implication  from  the 
powers  expressly  conferred,  so  that  it  can  fairly  be  said  that  the  legis- 
lature contemplated  the  doing  of  the  very  act  which  occasioned  thi^ 
injury ;  and  that,  where  the  tenns  of  a  statute  giving  authority  to  a 
railroad  corporation  are  not  imperative,  but  permissive,  this  does  not 
confer  license  to  commit  nuisance,  although  what  was  contemplated 
by  the  statute  cannot  be  done  without  doing  so.  The  rule  as  established 
by  the  foregoing  decisions  does  not  prevent  the  riparian  owner  fron> 
making  any  improvement  upon  his  own  land.  The  limits  of  his 
right  are  governed  by  the  rule  of  reasonableness,  and  are  well  stated 
in  Crawford  v.  Rambo,^^  as  follows:  A  riparian  proprietor  who  con- 
stTucts  an  embankment  on  a  stream  for  the  benefit  of  his  own  land 
will  not  be  held  liable  for  its  unforeseen  results  to  another  propri 
etor,  if,  at  the  time  of  its  construction,  he  exercised  the  care  and  skill 
of  an  ordinarily  skilful  and  intelligent  man ;  but,  after  the  occurrwice 
of  an  ordinary  flood  has  shown  the  tendency  of  the  embankment  t<» 
occasion  injury  to  another  proprietor,  and  that  its  effect  will  be  to 
continue  to  do  so  at  each  recurring  flood,  his  liability  from  such  time 
will  be  the  same  as  if  he  could  have  foi'eseen  the  result  in  the  first  in- 
stance. In  that  case  it  was  held  that  the  owners  of  land  on  the  in- 
ti'rior  bank  of  a  bend  in  a  river,  who  construct  an  embankment  run- 
ning back  from  the  stream  for  the  purpose  of  preventing  its  waterj=^ 
at  flood  times  from  flowing  upon  their  property,  which  embankment 
acts  necessarily  as  a  partial  dam  to  the  flood  water,  the  natural  and 
probable  consequence  of  which,  at  such  flood  times,  is  to  cause  the 
water  to  overflow  and  damage  the  lands  on  the  opposite  bank,  are  lia- 
ble to  the  owners  thereof  for  the  damages  sustained  thereby.  The 
construction  of  mounds  and  fenders  by  landowners  adjoining  a 
stream,  for  the  purpose  of  confining  flood  water,  thereby  raising  the 
height  of  the  stream  to  the  injury  of  an  aqueduct  crossing  it  at  a  lower 
point  is  not  unlawful  where  the  aqueduct  and  embankment  have 
penned  back  the  water  onto  the  lands  above,  thereby  justifying  the 
landowner   in   constructing   the   mounds.^^      A   riparian   proprietor 

«  75  H\m,  479,  27  N.  Y.  Supp.  409.  ^*  44  Ohio  St.  279,  7  N.  E.  429. 

See  discussion  of  the  effect  of  a  legis-        ^Traiford  v.  King.  2  Cromp.  &  J.  2ii5f, 
lative  grnnt  of  authority  in  §  904  post.    1  Moore  &  S.  401. 
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whose  lands  have  been  inj\ired  by  the  construction  of  an  embankment 
on  the  land  of  another  proprietor  may  enjoin  the  maintenance  thort\)£ 
or  cause  it  to  be  abated  as  a  nuisance^  if  ho  has  no  adequate  n^niedy  ar. 
law.^*  The  right  of  a  riparian  owner  to  make  a  new  bank  for  a  nav- 
igable river  which  forms  the  boundary  between  states,  or  turn  the 
waters  upon  lands  upon  the  opposite  side  of  the  river,  is  not  a  local 
question,  but  one  dependent  on  the  general  principles  of  law,  in  re- 
spect to  which  the  decisions  of  the  state  courts  are  not  controlling  upon 
the  Federal  court^.^^  Neither  riparian  owner  has  any  right  to  alter 
the  flow  of  the  water  within  the  channel  to  the  injury  of  the  other.*' 

531.  Constmotion  of  dam. —  Where  the  oonunon  law  prevails,  the 
owner  of  one  shore  cannot  construct  a  dam  beyond  the  center  of  the 
stream  onto  the  land  of  the  opposite  owner  without  his  consent^ 
This  rule  has  been  held  to  have  been  changed  by  the  Federal  statute^ 
which  made  the  opposite  owners  tenants  in  common  of  the  bed  of  the 
stream,  so  that  each  owner  may,  under  that  statute,  erect  dams 
across  the  stream  provided  he  does  not  thereby  injure  his  cotenant.* 
The  owner  of  one  shore  may  erect  a  wing-dam  to  utilize  the  power  on 
his  side  of  the  stream,  and  the  opposite  owTier  cannot  object  thereto 
nor  to  the  manner  in  which  he  utilizes  the  water.  The  opposite  pro- 
prietor has  no  interest  in  such  a  dam,  nor  right  to  its  use.^  In  order 
to  legalize  the  construction  of  a  dam  across  the  stream  the  consent  of 
both  owners  is  necessary,  unless  one  has  obtained  the  right  by  adverse 


"^Crawford  ▼.  Rambo,  44  0\iio  St.  279, 
7  N.  E.  429. 

But  an  injunction  will  not  be  granted 
at  the  suit  of  a  riparian  owner  to  re- 
htrain  the  znaintenance  of  an  embank- 
ment by  an  opposite  owner  to  prevent 
the  flooding  of  his  own  land  in  times  of 
high  water,  on  the  ground  of  the  tlireat- 
«iied  overflow  of  the  former's  land  by 
reason  thereof,  where  it  does  not  appear 
how  often  in  the  past  the  stream  has 
overflowed  its  bank  nor  how  much  of 
the  plaintiff's  land  had  been,  or  is  liable 
to  be,  overflowed  at  such  times  in  con- 
sequence of  the  embankment  made  or 
threatened  to  be  made.  Blaine  v.  Brady, 
64  Md.  373,  1  Atl.  609. 

^oiro  V,  d  0.  R.  Co.  v.  Brevoort,  25 
Ia  R.  A.  527,  62  Fed.  129. 

'HJhaifield  v.  Wilson,  31  Vt.  358. 

^lAndeman  v.  Lindsey,  69  Pa.  93,  8 
Am.  Bep.  219. 

It  appoirs  that,  under  the  early  laws 
d  Virginia,  to  entitle  one  owning  lands 
on  one  side  of  any  water  course  to  con- 
stmet  a  dam  therein  it  was  necessary 


that  the  bed  of  the  water  course  should 
be  shown  to  belong  to  tlie  applicant  or 
to  the  commonwealth.  Richards  v. 
Hoonie,  2  Wash.  (Va.)  36. 

But  where  the  person  applying  owned 
land  on  both  sides  of  the  stream  it  is 
said  by  Carrington,  J.,  in  Wroe  v.  Har- 
ris, 2  Wash.  (Va.)  126,  that  the  pre- 
sumption is  that  the  bed  of  it  belongs  to 
him  and  therefore  it  is  unnecessary  for 
him  to  set  it  forth  in  his  application  to 
the  court. 

^Moffeit  V.  Brewer,  1  G.  Greene,  348. 

•An  opposite  riparian  owner  cannot  com- 
pel his  neighbor,  who  has  constructed  a 
wing-dam  on  his  own  side  of  the  stream,, 
to  take  the  water  at  the  point  where  the 
dam  abuts  on  i\w  nhoro.  if  it  can  be  motj* 
advantageously  takon  some  distance 
hijjher  up  the  stream,  wliove  he  has  no 
interest  in  the  dam.  and  the  flow  of  the 
water  in  the  stream  is  not  affected  In- 
juriously to  hin  right.  Pinney  v.  Ltice, 
44  Minn.  367,  46  N.  W.  5«1;  Olney  v.. 
Penner,  2  R.  I.  211,  57  Am.  Dec.  711. 


Digitized  by  VjOOQIC 


1730  lUGHTS  BETWEEX  lXDlVil>UALS.  £§  531 

use.*  The  extent  to  which  such  rights  can  be  acquired  is  treated  in  a 
subsequent  section.^  The  gi'ant  by  the  (iwner  of  land  on  one  side  of  a 
stream  to  the  owner  of  land  on  the  opposite  side,  of  a  right  to  connect  a 
dam  across  the  stream  with  tho  grantor's  land,  confers  a  perpetual  ease- 
ment therein  and  involves  tJie  right  to  use  and  occupy  the  grantor's 
land  for  the  purpose  of  a  dam  so  long  as  the  same  is  kept  up.®  When  an 
easement  to  abut  a  dam  on  another's  land  has  once  been  acquired  it 
cannot  be  extinguished  contrary  to  the  wish  of  the  owner  of  the  domi- 
nant estate,  except  by  an  absolute  denial  of  the  right,  followed  by  an 
enjoyment  inconsistent  with  its  existence  for  a  period  of  twcnty-ono 
yeai-s.^  And  the  right,  when  acquired,  is  a  valuable  right  which  can- 
not be  taken  away  from  the  owners  devisee  without  compensation.*" 
The  agreement  under  which  tlie  dam  is  constructed  may  provide  for 
the  quantity  of  water  which  each  owner  shall  be  entitled  to  use.*  Mere 
neglect  to  contribute  to  the  maintenance  of  a  dam,  as  stipidated  in  tin 
covenant  between  two  opposite  riparian  owners,  will  not  cause  a  for- 
feiture of  the  privilege  or  easement  vested  by  the  deed, — especiall\ 
when  both  parties  are  equally  negligent,  as  either  could  repair,  and 
sue  for  contribution.^^*  If  a  dam  is  thrown  across  the  j-tream  withoui 
authority  the  one  upon  whose  property  it  is  wrongfully  located  may 
remove  so  much  of  it  as  is  upon  his  property.^ ^  And  notice  need  not 
be  given  of  intention  to  do  so.'*''  The  one  removing  the  dam  will  nui 
1x3  liable  for  injuries  resulting  to  the  property  of  the  wrongdoer  un 
less  they  were  inflicted  wantonly, — especially  if  the  dam  was  injuring 
his  property.^  ^     The  South  Carolina  court  held  that  one  who  is  about 

*Odiorn  v.  Li/ford^  9  N.  H.  502,  32  Am.  such  refusal,  such  as  expenses  of  coun 

Dec.  387;  Bliss  v.  Rice,  17  Pick.  23.  sel,  witnesses,  etc.     Miller   v.    Junction 

Wlicre  one  of  two  opposite  riparian  Canal  Co.  .53  Barb.  .500. 
proprietors,  without  title  either  by  grant       •  See  post,  §  532. 

or  prescription  to  the  farther  shore  or       ^Sanitary  Dist.  v.  Adam,  179  IlL  406. 

the  water  privilege,  each  owning  to  the  53  N.  E.  743. 

centre  of  the  stream,  has  for  many  years       ^Lindeman   v.   Lindsey,  69  Pa.  93,   8 

maintained   a  dam  extending  from  his  Am.  Rep.  219. 

own  to  his  neighbor's  bank,  and  diverted       *8anitary  Dist,  v.  Adam,  179  lU.  406. 

water  through  a  ditch  to  his  miU,  he  has  53  N.  E.  743. 

no  cause  of  action  against  the  other  for       ^f]anitary  Dist.  v.  Adam,  179  IlL  406, 

destroying  half  of  the  dam  from  the  lat-  53  N.  E.  743. 

ter's   side,  notwithstanding  the  defend-       The  question  of  the  utilization  of  the 

ant  had  never  appropriated  the  water  to  ])ower  created  by  a  dam  is  discussed  in 

any   special   use   and   although   the  act  |  471,  ante. 

deprived  plaintiff's  mill  of  all  running       "Ltndcwan  v.  lAndsey,  69  Pa.  93,  8 

power.    Adams  v.  Barney,  25  Vt.  225.  \m.  Rep.  219. 

A  corporation  which  having  agreed  to        '^Richardson  v.  Emerson,  3  Wia.  319, 

submit  to  arbitration  the  amount  to  be  02  Am.  Dec.  694. 
awarded  a  landowner  forthe  right  to  abut       ''Broum  v.  Spalding,  1  Pittsb.  361. 
a  dnm  on  his  property  will,  in  case  it  re-       ^Marsh  v.  Brooks^  2  Hill  L.  427. 
vokrs  the  arbitrntion  before  the  award,        Where  one  erects  a  dam  partly  upon 

be  liable  to  the  landowner  for  all  dam-  his  own  land  and  partly  upon  adjoining 

ages  he  has  sustained  in  consequence  of  land,    the    adjoining    owner    may    tear 
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to  remove  a  dam  which  has  been  constructed  across  a  stream  and  is 
flooding  his  land  need  not  give  notice  to  the  owner  of  the  dam  for  the 
purpose  of  enabling  him  to  protect  his  property,  where  he  had  previ- 
ously sued  such  owner  for  the  injury  resulting  from  the  dam,  thereby 
practically  notifying  him  of  his  objection  to  its  continuance.'*  That 
decision  appears  to  place  a  limitation  upon  the  general  rule.  But 
that  result  occurred  merely  because  the  court  was  applying  the  rule 
to  the  facts  of  the  case.  A'otice  is  not  necessary  in  any  case  unles*^ 
the  one  upon  whose  land  the  dam  is  placed  has  acquiesced  in  the  tres- 
pass, so  that  it  it  will  result  in  a  hardship  for  him  to  revoke  the  im- 
plied license  without  giving  notice.  When  one  is  lawfully  engaged 
in  pulling  down  the  part  of  a  dam  resting  on  his  land,  and  those  who 
are  assisting  him  go  on  the  dam  and  raise  the  gates,  letting  out  the 
water,  although  this  latter  act  is  unlawful,  he  will  not  be  liable,  when 
the  act  was  not  done  by  his  direction  or  with  his  assent,  although  done 
with  a  view  to  aid  in  the  work.**  To  entitle  a  riparian  owner  to  an 
injunction  restraining  the  defendant  from  rebuilding  a  dam  which 
had  connected  with  the  plaintiff's  land,  it  is  incumbent  on  the  plain- 
tiff to  show  that  the  defendant  had  no  right  to  construct  the  dam  at  the 
time  of  the  institution  of  the  suit;  and,  where  this  is  shown,  the  plain- 
tiff is  entitled  to  have  the  injunction  perpetuated  and  to  recover  costs, 
although  the  defendant,  after  the  institution  of  the  suit,  connccteti  the 
dam  with  the  land  of  another  person. ^^  For  the  purpose  of  deter- 
mining the  right  to  the  water  power  obtained  by  scjveral  dams,  one  of 
which  extends  fi'om  one  shore  of  the  river  to  an  island,  and  another 
from  such  island  to  another  island,  while  the  third  reaches  from  the 
island  to  the  further  shore, — such  dams  constitute  a  single  hydraulic 
work,  where  the  use  uf  either  is  impracticable  without  the  others.*^ 

532.  Change  of  natural  rights.—  The  natural  rights  of  the  owners  of 
land  on  the  o])posite  sides  of  the  stream  may  be  changed  in  various 
ways.  The  right  to  abut  a  dam  on  the  opposite  shore  may  become 
the  subject  of  grant,  but  the  right  to  maintain  it  there  permanently, 
necessitates  a  transfer  of  an  interest  in  the  land,  and  as  such  it  cannot 
pass  by  parol,  but  requires  a  deed, — a  parol  agreement  for  such  right 
br  ing  void  within  the  statute  of  frauds.^      If  the  dam  is  ere<'ted  on 

down  in  a  proper  manner  that  part  of  **Thoma8  v.  Junction  City  Irrig.  Co. 

the   dam    constructed   on    his    land,    al-  80  Tex.  550.  10  S.  W.  324. 

though  as  a  reniilt  the  entire  dam  falls  "Dexter    v.    Jefferson    Paper    Co.    22 

down.     Wifjford  v.  aill,  Cro.  Eliz.  pt.  1,  ?Iisc.  38!).  50  N.  Y.  Supp.  557. 

p.  209.  ^Moulton  v.  Fought,  41  Me.  298:   l/Mm- 

^*Mar9h  V.  BroolcH,  2  Hill  L.  427.  ford  v.  ^Vhitney,  15  Wend.  380,  30  Am. 

^Richard^on  v.  Emerson,  3  Wis.  319,  Dec.  GO. 
62  Am.  Dec.  694. 
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the  land  of  the  opposite  owner  merely  by  his  consent,  without  the 
grant  of  a  right,  it  is  personal  property.*  A  grant  of  a  right  to  abut 
a  dam  on  land  of  the  grantor  is  not  void  in  favor  of  subsequent  pur- 
chasers of  the  grantor's  estate  merely  because  no  consideration,  is 
mentioned  in  the  deed.^  All  the  parties  to  an  agreement  by  which 
the  owners  of  mills  on  one  side  of  a  river  are  given  a  ri^t  to  connect 
their  dam  with  the  opposite  bank  are  necessary  parties  to  a  bill  to  en- 
force the  agreement*  Since  the  right  may  be  conferred  by  grants  it 
may  also  be  acquired  by  prescription,  which  presumes  a  grant  But 
in  order  to  perfect  title  in  that  manner  the  actual  possession  must  be 
continued  for  the  prescriptive  period.*  The  acquisition  of  a  pre- 
scriptive right  to  abut  a  dam  upon  property,  however,  confers  no  title 
in  the  land.  Only  an  easement  for  the  support  of  the  dam  is  ac- 
quired.®  Not  only  natural  rights  with  respect  to  the  abutting  of  a 
dam  on  the  property  of  the  opposite  owner  may  be  changed,  but  the 
rights  with  respect  to  the  use  of  the  water  in  the  stream  may  also  be 
changed.  This  may  be  eflFected  by  contract,^  by  estoppel,®  or  by  pre- 
scription.* But  a  prescriptive  right  to  abut  dams  upon  an  island  in 
a  river  does  not  carry  with  or  give  any  right  to  use  the  water  per- 
taining to  either  shore  of  the  island ;  such  right  can  be  acquired  only 
by  prescription,  by  use  of  the  waters  under  claim  of  right  in  hostility 
to  the  rights  of  the  riparian  owner,  and  cannot  be  based  upon  nonuser 


*8outhard  ▼.  HUl,  44  Me.  92,  60  Am. 
Dec  S5. 

*Boyni€m  v.  Rees,  8  Pick.  320,  10  Am. 
Dec.  326. 

*Bumham  ▼.  Kemptan,  87  N.  H.  485. 

^Beidelman  v.  Foulk,  6  Watts,  308. 

A  prescriptive  right  to  maintain  a 
dam  across  a  navigable  river  is  estab- 
lished as  against  the  owner  of  land  used 
for  one  end  thereof,  by  the  continuous, 
fidverse  possession  and  use  of  such  land 
for  that  purpose  for  nearly  forty  years 
tinder  color  of  title.  Pioneer  Wood  Pulp 
Co,  V.  Okandoa,  78  Wis.  526,  47  N.  W. 
661. 

The  owner  of  one  end  of  a  dam  may 
acquire  a  prescriptive  right  in  the  con- 
tinued maintenance  of  the  other  end. 
Warren  v.  West  brook  Mfg.  Co,  88  Me. 
68,  36  L.  R.  A.  388,  51  Am.  St.  Rep.  372, 
33  Atl.  666.  But  see  Warren  v.  West- 
brook  Mfg.  Co.  88  Me.  60,  33  Atl.  668. 

•The  owner  of  a  dam  can  acquire  no 
title  to  land  by  reason  of  one  end  there- 
of abutting  on  another's  land  for  the  pre- 
scriptive period. — he  only  acquires  an 
<'asement  therein.  Trask  v.  Ford,  30  Me. 
437. 

^  The  owner  of  a  mill  on  one  side  of 


a  river,  who  acquires  bj  deed  a  parcel 
of  land  on  the  other  side  and  a  right 
tx>  draw  a  certain  quantity  of  water 
from  a  dam,  has  not,  on  that  account, 
the  privilege  of  using  his  share  of  the 
water  from  either  end  of  the  dam  so 
that  he  may  change  back  and  forth  at 
his  pleasure.  Bumham  v.  Kempton,  44 
N.  H.  78. 

But  one  who  has  a  right  to  all  the  wa- 
ter when  there  is  not  sufficient  to  ma 
the  mills  on  both  sides  cannot  erect  a 
barrier  in  the  stream  to  divert  the  water 
to  his  side.  Curtis  v.  Jackson,  13  Mass. 
507. 

'The  owner  of  one  bank  of  a  stream 
is  not  estopped  from  objecting  to  the  di- 
version of  the  stream  by  omitting  to  ob« 
jeet  when  seeing  the  opposite  owner  cod- 
structin^  a  factory  on  his  land,  and  a 
race  which  will  return  the  water  to  the 
stream  below  the  land,  yew  York  R%ih' 
her  Co.  v.  Rothery,  107  N.  Y.  310,  1  Am. 
St.  Rep.  822,  14  N.  E.  260. 

'Bliss  V.  Rice,  17  Pick.  23. 

The  owner  of  one  shore  of  the  stream 
can  gain  no  prescriptive  right  to  use  tho 
entire  water  power  by  structures  wholly 
on  his  own  side  of  the  stream,  so  long 
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by  the  owner^  no  matter  how  long  con  tinned.  ^^  The  right  of  a  mill 
owner  to  abut  or  connect  a  dam  with  the  land  of  an  opposite  riparian 
proprietor  must  be  presumed  when  evidence  establishes  its  existence 
substantially  in  the  same  condition  for  fifty  years.**  Where  one  in 
possession  of  mills  on  one  side  of  a  river  has  acquired  water  rights  by 
adverse  user,  the  grantee  under  a  conveyance  of  land  on  the  other 
side  of  the  river,  with  an  appurtenant  mill  privilege,  will  not  acquire 
any  water  rights  which  will  be  inconsistent  with  his.**  The  right 
will  be  limited  by  the  extent  of  the  user.*^  The  peculiar  use  by  the 
owner  of  one  bank  of  the  stream  of  the  water  power  raised  by  a  dam 
will  not  create  an  easement  on  the  opposite  lands  already  subject  to 
mortgage,  as  against  a  purchaser  on  foreclosure.**  That  one  who, 
with  his  predecessors  in  title,  has  maintained  a  dam  and  diverted 
water  for  over  sixty  years  under  a  claim  of  right,  stated  that  he  owned 
only  to  the  center  of  the  stream  and  asked  if  the  person  addressed 
would  sell  the  title  to  the  other  bank,  who  replied  that  he  would  not, 
but  would  not  interfere  with  the  dam, — does  not  disprove  adverse  poa- 
^ession  on  the  ground  of  the  acceptance  of  a  license.*'  Where  suit  is 
brought  to  enforce  prescriptive  rights  to  a  certain  amount  of  water 
power  created  by  a  dam  (iwned  in  part  by  defendant,  plaintiflFs  must 
show  ground  for  equitable  relief  by  alleging  ownership  or  interest  or 
riparian  rights  impaired  by  defendant,  or  equity  will  not  interfere.*® 
The  rights  of  the  parties  may  be  fixed  by  a  judgment  of  court  which 
in  some  manner  changes  the  natural  rights  of  the  parties.**^ 

ft8  the  opposite  proprietor  neither  uses  to  the  opposite  shore,  and  to  use  the  wa- 

nor  eeeks  to  use,  nor  makes  any  prepara-  ter  raised  for  certain  mills  only,  he  ean- 

tion  nnr  lias  any  occasion  for  the  use,  of  not  claim  the  right  to  use  all  the  water 

the  part  of  the  stream  to  which  he  is  held  by  the  dam  so  as  to  deprive    the 

entitJed.    i*ratt  v.  Lamson,  2  Allen,  275.  owners  on  the  opposite  shore  of  their 

^Dexter   v.    Jefferson    Paper    Co,   22  water  rights.    Bumham  v.  Kempton,  44 

Miac.  389,  60  N.  Y.  Supp.  557.  X.  H.  78. 

^^Veaeie  v,  D^aincl,  50  Me.  479.  In  that  case  Sargent,  J.,  said  that  the 

Where  an  owner  of  land  on  one  side  some  proof  of  user  which   establishes   a 

of  a  stream,  upon    which    he    has    long  prescriptive  right   to    maintain    a   dam 

maintained  a  dam  built  to  the  opposite  across  a  river  and    to  use   therefrom   a 

bank,  takes  from  the  owner  of  the  op-  certain  quantity  of  water  is  equally  oon- 

poaite  bank  a  lease  of  the  land    there  elusive     for    the    benefit    of    tlie    party 

situated,  "together  with  the  benefit  and  against  whom  the  right  is  attempted  to 

use  of  all    falls  and   water   thereupon,  be  set  up,  to  establinli  the  limitations  of 

mnninff  through,  or  adjoining  the  prem-  that  right. 

iaeSy"  he  is   precluded    from    thereafter  "D.vrr  v.  Cranston  Print  Works  Co.  22 

claiming  an  adverse,  exclusive  user  of  R.  I.  50(i,  48  Atl.  791. 

the  water  along  the  premises  as  against  "Re  Clark,  21  X.  Y.  S.  R.  711,  4  X.  Y. 

the  lessor.    Coming  v.  Trojf  Iron  i  Nail  Supp.  259. 

Factory,    40  N.    Y.    191,    Affirming    39  ^Warren    v.    Weslbrook    Mfg,  Co.    88 

Barb.  311,  34  Barb.  485.  Me.  69,  33  Atl.  fi68. 

^^Whittier  v.  Cocheeo  Mfg,  Co,  9  N.  H.  "  Where  a  suit  is  instituted    by    the 

454.  32  Am.  Dec.  382.  owner  of  a  dam  against  a  riparian  pro- 

^  Where  one  has  acquired  a  prescrip-  prietor,  in  which  the  proprietor  Frts  up 

tive  right  to  abut  a  dam  across  a  river  damages  caused  by  water  thrown  upon 
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533.  Bemedy  for  injury. — The  same  remedies  are  available  between 
opposite  proprietors  as  between  those  who  adjoin  on  the  course  of  tlie 
stream.  Tlie  injured  person  may  maintain  an  action  at  law  to  re- 
cover his  damages,  and,  if  that  remedy  is  inadequate,  he  may  bring  a 
suit  in  equity  to  enjoin  the  wrongful  act  of  the  opposite  owner.  The 
facts  that  plaintiff  has  never  improved  his  own  property  nor  at- 
tempted to  use  his  water  power  will  not  prevent  his  maintaining  an 
action  for  interference  with  his  substantial  rights.^  Before  an  ac- 
tion can  be  maintained  by  one  riparian  proprietor  against  another  for 
an  infringement  of  his  rights  as  such  proprietor,  he  must  show  that 
he  has  been  substantially  damaged  by  acts  of  the  latter  which  exceed 
the  common  right  of  all  the  proprietors  in  and  over  the  waters  of  the 
stream.^  The  owner  of  a  mill  on  one  side  of  the  river,  whose  whct4 
is  interfered  with,  and  rights  injured,  by  the  raising  of  the  dam  by 
the  owner  of  the  other  side,  is  not  deprived  of  his  right  to  recover 
for  the  consequent  injuries  by  the  fact  that  he  is  only  entitled,  in 
times  of  scarcity  of  water  in  the  river,  to  the  use  of  the  water  oik 
fourth  of  the  time.*  When  one  of  two  owners  of  the  banks  of  an  edd\ 
enters  on  the  land  of  the  other  to  seize  and  remove  floating  timber 
brought  down  by  the  stream,  which  each  has  an  equal  right  to  take 
upon  his  own  shore,  he  is  liable  both  for  trespass  on  his  neighbors 
freehold  and  also  for  invading  the  latter's  exclusive  right  to  captui'e 
and  convert  such  driftwood  from  his  own  beach ;  and,  in  the  last  case, 
the  measure  of  damage  is  not  the  worth  of  the  appropriated  wood,  but 
the  value  of  the  chance  lost  to  take  and  enjoy  it,  gauged  by  the  likeli- 
hood of  its  reclamation  by  up-stream  owners,  its  escape  altogether 
from  the  pool,  or  its  carriage  to  the  trespasser's  shore  and  lawful  seiz- 
ure by  him.*  In  an  action  for  removing  from  the  bank  of  a  stream 
drift  wood  which  in  time  of  floods  prevented  the  washing  away  of  the 
soil  but  cast  the  water  in  additional  quantities  onto  the  land  of  the 
opposite  owner  who  caused  its  removal  the  injury  inflicted  on  the  land 
is  pennanent,  and  prospective  damages  may  be  assessed.*^ 

his  land,  and  in  which  judgment  is  ren-  Thomas  v.  Junction  City  Trrig.  Co.  80 

dored  in  favor  of  the  plaintiff,  refusing  Tex.  550,  16  S.  VV.  324. 

damages  to  the  defendant  and  forever  en-  ^Minnesota  Ijoan  d  T.  Co,  v.  St.  An- 

joining  him   from  interfering  with   the  thony  Falls  Water  Power  Co.  82  Minn. 

'lam, — such  suit  is  a  bar  to  a  suit  subse-  505,  85  N.  W.  520. 

quently  instituted  by  the  riparian  owner  -Crawford  v.  Ramho,  44  Ohio  St.  279, 

against  the  owner  of  a  dam  to  restrain  7  N.  K.  429. 

him   from   repairing  it,  on   the  ground  ^Burdick  v.  Cla^ko,  18  Conn.  494. 

that  it  will  force  water  upon  the  lands,  ^Rogers  v.  Jxidd,  5    Vt.  223,  26    Am. 

and  that  the  owiier  of  the  dam  was  a  Dec.  299. 

mere   licensee   and    that  the   proprietor  .  *T1 'o//rer  v.  DaviSy  83  Mo.  App.  374. 

could  revoke  the  license  at  his  pleasure. 
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IX.  Prescriptive  bights  in  water  coriwi:, 

534.  Bights  acquired  by  priority  of  use.—  Before  proceeding  to  con- 
sider how  far  rights  in  the  llow  of  water  may  be  acquired  by  prescrip- 
tion, it  is  necessary  to  determine  how  far  they  may  be-  acquired  by 
mere  priority  of  use.  The  rule  which  was  finally  established  is  that 
every  owner  of  land  along  a  stream  has  an  equal  right  to  the  use  of 
the  water,  and  that  he  may  begin  to  enjoy  such  use  whenever  he  do- 
sires  to  do  so,  and  that  his  rights  are  not  affected  by  the  fact  that  oth- 
ers have  made  a  prior  use  of  the  stream,  unless,  in  so  doing,  they  have 
actually  interfered  with  his  rights  and  continued  to  do  so  long  enough 
to  acquire  a  prescriptive  right  This  rule  was  not  clearly  perceived 
in  the  early  cases  and  some  conflicting  decisions  were  made  before  it 
was  established.  At  first  it  seems  to  have  been  thought  that,  in  order 
to  give  one  riparian  owner  a  right  to  complain  of  the  use  of  a  stream 
made  by  another,  it  was  necessary  for  him  to  have  acquired  a  pre- 
scriptive right  to  enjoy  the  flow  of  the  stream  in  the  manner  in  which 
he  had  been  using  it-  In  a  case  in  tlie  Year  Books  it  was  said  that 
if  I  have  a  mill  by  prescription  on  my  land,  and  another  erects  a 
new  mill  on  his  land,  and  thus  takes  the  stream  from  my  mill,  or  stops 
it,  or  takes  more  water  to  run  his  mill,  so  that  I  receive  damage  to 
my  mill,  so  that  my  mill  no  longer  grinds  as  much  as  it  us<h1  to  do,  I 
may  have  an  action  on  the  case  against  him.*  But  in  the  discussicm 
of  that  case  Newton  said  that  if,  of  two  landowners  abutting  on  the 
bank  of  a  river,  one  has  had  a  water  mill  for  all  time  and  the  other 
none,  the  latter  may  make  a  new  mill  if  he  does  not  stop  the  water  to 
the  other  mill  or  deprive  it  of  sufficient  water  for  its  purposes.  That 
case  established,  not  only  that  there  can  be  no  interference  with  pre- 
scriptive rights,  but  that  the  fact  that  one  proprietor  has  made  use  of 
the  water  will  not  prevent  another  from  making  use  of  it  if  he  can  do 
so  without  interfering  witli  the  rights  of  the  former.^  In  accordance 
with  the  idea  that  there  could  be  no  interference  with  an  ancient  mill. 
Lord  Holt  was  of  opinion  that  no  mill  owner  had  a  right  of  action  for 
interference  with  the  flow  of  the  water  unless  he  had  an  ancient  mill. 
In  Heblethwait  v.  Palms?  in  which  the  court  affirmed  a  judgment  in 
favor  of  plaintiff*  for  diverting  a  water  course,  although  the  record 

*  1    RoUr    Abr.  107,  22    Hen.  VI.    14,  whom  the  atream  was  diverted  otitis  the 

pi.  23.  stream,  he  need  not  show  that  his  mills 

*SiaundeTs  v.  A'eirwa?i,  1  Barn,  ft  Aid.  were  ancient  in  ordt-r  to  be  entit1e<l  to 

258.  19  Revised  Rep.  .312.  maintain  the  action :  and  the  court  dis- 

*Cartbew,  85,  3  Mo<l.  48.  tinguishrs  thi?  doctrine  from  that  laid 

*Paim8  ▼.  Hehlethicait,    Skinner,    66,  down  in  Luttrch  Case,  4  Coke,  80,  for 

where  it  is  stilted  that  if  the  one  from  that  plaintifT  in  that  case  not  owning 
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did  not  allege  that  plaintiff's  mill  was  ancient^  Lord  Holt  insisted  that 
plaintiff  should  prove  his  mill  to  be  ancient  or  be  nonsuited.  The 
rule  laid  down  by  liie  majority  of  the  court,  however,  was  to  the  con- 
trary, and  it  is  not  necessary  to  show  a  prescriptive  right  to  enjoy  the 
flow  of  the  water  in  order  to  maintain  an  action  for  interference  with 
it.» 

It  being  thus  settled  that  prescriptive  use  was  not  necessary  to  give 
a  right  to  the  flow  of  the  water,  the  question  arose  upon  what  the  right 
depended,  and  the  courts  did  not  at  first  perceive  that  it  depended 
upon  the  natural  right  to  have  the  stream  retain  the  form  given  it 
by  nature,  but  held  that  it  depended  upon  the  fact  that  the  complain- 
ant had  made  an  actual  use  of  the  water.  If  one  having  a  mill  have  a 
right  to  prevent  the  diversion  of  water  from  it  without  showing  thai 
it  was  ancient,  they  naturally  thought  that  the  right  of  action  must 
depend  upon  the  fact  that  the  complainant  had  appropriated  and  was 
making  a  use  of  the  water.  Carried  to  its  logical  conclusion,  this 
idea  made  necessary  the  holding  that  when  one  had  made  such  an  ap- 
propriation it  could  not  be  interfei'cd  with  by  another.  And  the  con- 
verse was  assumed  to  be  true,  to  wit^  that,  before  one  could  complain 
of  an  interference  with  the  flow,  he  must  have  made  some  actual  use 
of  the  water.  In  Williams  v.  Morland,^  the  court  held  that,  although 
flowing  water  is  originally  publici  juris,  as  soon  as  it  is  appropriated 
by  an  individual  his  right  is  coextensive  with  the  beneficial  use  to 
which  he  appropriates  it.  Under  this  rule  the  one  making  the  first 
use  of  the  water  had  a  right  to  continue  his  use  regardless  of  its  ef- 
fect upon  the  other  riparian  owners  along  the  stream.  And  this  rule 
was  approved  by  the  judges  for  several   years.^     This   doctrine,  in 

the  \vater  course  but  prescribing  to  it,  after  a  lower  proprietor  had  appropriat- 

he  ought  to  show  that  the  mills  were  an-  od  the  surplus  of  the  water  left  by  prior 

<sient.  mill  owners,  the  latter  undertook  to  en- 

*Anonymou8,    Cro.  Car.  490;   Cox    v.  large  their  works  so  as  to  take  more  of 

MatthetDS,  1  Vent.  239.  the  water  to  the  detriment  of  the  lower 

In  Rutland  v.  Botcler,  Palmer,  290,  it  proprietor,  Le  Blanc,  J.,  said:  "The  true 

was  held  that  an  owner  of  a  mill  could  rule  is  that  after  the  erection  of  works 

sue  for  diverting  the  stream  from   its  and  the  appropriation  by  the  owner  of 

ancient    course,    although    his    mill,    in  the  land  of  a  certain    quantity    of   the 

connection  with  which  he  used  the  wa-  water  flowing  over  it,  if  a  proprietor  of 

ter,  was  new.  other    land    afterward    takes    what    n- 

•2  Bam.  &  C.  013.  4  Dowl.  &  K  583,  mains  of  the  water  before  unappropriai 

2  L.  J.  K.  B.  101,  26  Revised  Rep.  570.  cd,   the   first-mentioned  owner,   however 

''lAfigins  v.  Jnge,  7  Binj;.  092,  5  Moore  he  might  before  such  second  appropria- 

&  P.  712,  0  L.  J.  C.  P.  202:  Canham  v.  tion  have  taken  to  himself  so  much  more> 

Fink,  2  Cronip.  &  J.  126.  2  Tyrw.  155,  1  cannot  do  it  afterwards."     And  at  the 

L.  J.  Exch.  X.  S.  61 ;  i^nuntlrrs  v.  AVic-  argument  the  case  of  Prr^oott  v.   PhU- 

man,  1  Barn.  &  Aid.  25S,  10  Revised  Rep.  lips   (1708)   was  cited  to  the  effect  that 

312.  nothing  short    of    twenty   years'  undis- 

Tn    Bealcy   v.    Shaw,   6    F/aHt,    208.    2  turbcd  pos.se8.sion  of  water  diverted  froir 

^iiutli.  321,  8  Revised  Rrp.  Ai\{\.  where,  the  natiirul  channel  or  raised  by  a  weir 
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practical  applieation,  seems  to  have  been  limited  to  giving  the  appro- 
priator  a  standing  in  court  to  object  to  interference  with  the  flow  of 
the  stream  by  another.  This  is  illustrated  by  Frankum  v.  Fal- 
mouth, ^  in  which  the  plaintiff  claimed  the  water  right  as  the  owner 
of  the  mill.  The  court  said^  if  water  has  been  accustomed  to  flow 
along  a  channel  from  time  immemorial,  and  it  has  been  unappropri- 
ated, the  first  owner  of  land  on  both  sides  of  it  who  appropriates  it 
without  doing  injury  to  anyone  either  above  or  below  him  acquires 
^uch  a  right  by  his  appropriation  that,  while  he  may  not  have  en- 
joyed his  appropriation  for  twenty  years,  he  may  maintain 
an  action  against  any  owner  of  the  lands  above  him  who  wrongfully 
diverts  the  water  from  its  ancient  channel.  But  in  that  case  it  was 
held  that  the  plaintiff  should  have  claimed  the  right  in  respect  of  the 
land,  and  not  in  respect  of  his  miU.  Whatever  the  extent  to  which 
the  doctrine  was  carried  may  have  been,  however,  it  was  completely 
overthrown  by  subsequent  decisions.  In  Mason  v,  Hill,^  the  court 
held  that  the  right  to  flowing  water  does  not  belong  to  the  first  appro- 
priator  to  the  exclusion  of  other  riparian  owners.  Defendant  con- 
tended that  the  right  to  flowing  water  is  iniblici  juris,  and  that  the 
first  person  who  can  get  possession  of  the  stream  and  apply  it  to  a 
useful  purpose  has  a  good  title  to  it  against  all  the  world,  including 
the  proprietor  of  the  land  below ;  there  is  no  right  of  action  against 
him  unless  such  proprietor  has  already  applied  the  stream  to  some 
useful  purpose  with  which  the  diversion  interferes;  and  in  the  default 
of  his  having  done  so,  the  prior  user  may  altogether  deprive  him  of 
the  benefit  of  the  water.  The  court  said  that  the  contention  that  the 
first  occupant  of  rimning  water  for  a  beneficial  purpose  has  a  good  ti- 
tle to  it  is  perfectly  true  in  this  sense, — that  neither  the  owner  of  the 
land  below  can  pen  back  the  water,  nor  the  owner  of  the  land  above 
divert  it  to  his  prejudice.     But  it  is  a  very  different  question  whether 

would  give  a  person  an  adverse    right  Mr.  Woolrych   adopted  this  view.   He 

against  those  whose  Uind  lay  lower  down  stated  that  water  is  in  the  first  instance 

the  stream  and  to  whom  it  was  injuri-  common  to  nil,  but  it  is  in  the  power  of 

oos.  an  individual  to  appropriate  a  portion 

In  Cross  v.  Lewis,  2  Barn.  k.  C.  686.  4  of   thst    nniversnl    property    to   himself 

Dowl.  ft  R.  234,  2  L.  J.  K.  B.   136,  an  for  his  own  private  benefit,  wl»ereby  he 

action  for  erecting  a  wall  near  plaintifT's  acquires  the  title  to  use  the  stream  in- 

ancient  windows,  Holroyd,  J.,  said :  **A  dcpendently  of.  and  without  molestation 

stream  of  water  is  at  first  the  propertv  from,  others.    Woolrych,  Waters,  p.  257. 

of  the  person    through    whose    land    it  • «  C^ar.  &  P.  520,  2  Ad.  &  El.  452,  4 

flows:  but  the  water  may  be  appropri-  L.  J.  K.  B.  N.  S.  26,  90. 

ated  by  an  individual,  and  after  he  has  '5  Bam.  &  Ad.  1,  2  Nov.  Sl  M.  747,  2 

enjoyed  it  for  a  certain  length  of  time,  L.  J.  K.  B.  N.  S.  118. 
that  enjoyment  cannot  be  interrupted, 
although  it  might  at  first  have  been  pre- 
vented/' 
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he  can  take  away  from  the  o\viier  of  the  land  below  one  of  its  natural 
advantages,  which  is  capable  of  being  applied  to  profitable  purposes, 
and  deprive  him  of  it  altogether  by  intercepting  him  in  its  application 
to  a  useful  purpose.  The  Roman  law  considered  running  wat^r,  not 
as  a  bonttm  vacans  in  which  anyone  might  acquire  a  property,  but  as 
public  or  common  in  this  sense  only — that  all  might  drink  it  or  apply 
it  to  the  necessary  purposes  of  supporting  life,  and  that  no  one  has 
any  property  in  the  water  itself  except  in  that  portion  which  he  might 
liave  abstracted  from  the  stream,  and  of  which  he  had  the  possession : 
and  during  the  time  of  sucli  possession  only.  The  court  adds:  "We 
think  no  other  interpretation  ought  to  be  put  upon  the  passage  in 
Blackstone,  and  that  the  dicta  in  which  water  is  said  to  bo  publicl 
jmis  are  not  to  be  understood  in  any  other  sense."  And  the  con- 
ehision  is  that  the  plaintiff  is  entitled  to  recover  in  respect  of  the  ab- 
straction of  water  by  the  defendant  for  the  use  of  a  mill  for  which  it 
had  been  appropriated  before  it  had  been  put  to  use  by  plaintiff.*" 
Thi«j  rule  at  once  found  favor  with  the  courts.*^  And  in  M'Ghne  \. 
^m'lih,^'^  where  it  was  held  that  an  upper  proprietor  might  nniintaiu 
an  action  against  a  lower  one  for  increasing  the  height  of  a  weir,  the 
effect  of  which  was  to  raise  the  height  of  water  flowing  past  the  plain- 
tiff's land,  although  no  actual  damage  was  done,  the  court  held  that 
^ViUi4^ms  v.  Morland  was  overthrowTi  in  Mason  v.  HilJ,  The  nile  that 
there  is  no  priority  between  the  several  riparian  owners  along  the 
stream  applies  to  its  full  extent  to  purchasers  of  gtjvennnent  land 
through  w^hich  a  stream  flows,  so  that  the  first  projorietor  on  the 
stream  has  no  priority  of  right  to  the  use  of  the  water  over  those  whn 
subseciuently  ac<iuire  title.  *^ 

^"The   Rome    result   bad   been    reached  prietor    to  the    enjoyment    of    a    water 

upon   the   motion   for   new   trial   in   the  course  on  the  surface  is  a  natural  right, 

same  eas<».    Muhou  v.  HilK  3  Barn.  &  Ad.  and  not  acquired   l>v  occupation   of  the 

304.  1  L.  J.  K.  B.  N.  iS.  107.  stream  itself,  or  presumed  grant.     And 

"/v/M^rcif  V.  Ov'ou  0  Exch.  355,  20  L.  the  expressions  used  hv  Mr.  Justice  Bav- 

J.  Kxch.  N.  S.  212,  15  Jur.  633;  Chase-  lev  in  WilUama  v.   Morland,  2  Bam.  & 

were  V.  Richards.  2  Harlot.  &  N.  168;  C.  910,  4  Dowl.  &  R.  583,  2  L.  J.  K.  B. 

Sampson  v.  Hoddinott,  1  C.  B.  N.  S.  611,  101,  20  Revised  Rep.  579,  and  by  Lord 

26  L.  .T.  C.  P.  N.  S.  148,  3  Jur.  N.  S.  243,  Chief  Justice  Tindal  in  Liqgins  v.  Inge, 

5  Week.  Kep.  230.  7  Bing.  682,  5  Moore  &  P.  712,  0  L.  J.  C. 

In  Wood  V.  M'nnd,  3  Exch.  748,  18  L.  P.  202,  that  water  flowing  in  a  stream  is 

J.  Exch.  X.  S.  305,  13  Jur.  472,  the  court  puhUci  juris,  and    the  property    of   the 

<?ays  that  the  principlcH  which  regulate  first  occupier,  are  founded  on  a  mistake 

the    law    as    to    natural     streams    were  between  the  property  in  the  water  itself 

placed  on  their  right  footing:  in  Mason  and  the  right  to  have  its  continual  flow.*' 

V.  fim.  5  Barn.  &  Ad.   1.  2  Nev.  &  M.  "Jr.  L.  R.  22  C.  L.  559. 

747.  2  U  J.  K.  B.  N.  8.  118.  ^'Thc  United  States,  as  the  owner  of 

Tn  Chasemorc  v.  Richards,  7  H.  L.  Cas.  land  on  a  stream  in  a  state.,  \ins  only 

387,  it  is  said  by  Lord  Wensleydale  that  the  right  to  the  use  of  the  waters  thereof 

"we  may  consider  that  this  proposition  in  common  with  all  the  owners  of  the 

is  indisputal)lo,  that  the  right  of  the  pro-  adjacent  land;  and  a  purchaser  from  the 
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534a.  Effect  of  TX^iUiams  v.  Horland  in  America. —  Some  of  the 
courts  in  this  country  were  inclined  to  follow  the  rule  announced  by 
the  English  cc^urt  in  Williams  v.  Morland,  and  to  hold  that  the  one 
who  first  made  an  appropriation  of  the  use  of  the  water  had  a  right 
to  control  its  liow.  And  there  are  expressions  in  some  of  tlie  earlier 
cases  that  such  was  the  rule.*  The  Nebraska  court  even  went  to  the 
extent  of  holding  that  the  law  concerning  the  erection  of  mills  favors 
diligence,  and  gives  priority  to  the  person  who  in  good  faith  tlrst 
commences  the  erection  of  a  mill  or  dam.^  And  the  Delaware  court 
held  that  a  prior  occupant  of  a  lawfully  established  mill  site  on  a 
stream  has  a  right  to  flowage  in  the  stream  below  his  mill  for  the 
purpose  of  venting  the  watei-s  of  his  mill  pond  according  to  the  nat- 
ural descent  and  course  of  the  waters.'  These  decisions  are,  however, 
not  only  opposed  to  the  later  English  rule,  but  to  the  principle  upon 
which  the  doctrine  of  riparian  right  is  founded.  There  is  no  owner- 
ship of  the  water  on  the  part  of  any  riparian  owner.*    And  none  can 


United  States  gets  only  such  right,  and 
is  not  entitled  to  priority  in  the  use  of 
such  waters  by  reason  of  the  priority  of 
his  purchase.'  Hendricks  v.  Johnson,  6 
Port.  (Ala.)  472. 

^Strickler  v.  Todd,  10  Serg.  Sl  R.  63,  13 
Am.  Dec.  649. 

A  later  case,  however,  stated  that  the 
right  of  prior  appropriation  has  regard 
to  the  quantum  of  water  withdrawn 
from  the  stream  common  to  all  parties, 
and  not  to  the  quantum  of  fall.  M'Cal- 
mont  V.  Whitakcr,  3  Rawle,  84,  23  Am. 
Dec.  102.  And  the  doctrine  was  after- 
wards wholly  abandoned,  as  will  appear 
by  decisions  subsequently  cited. 

In  Tyc  V.  Catching,  78  Ky.  463,  it 
.seems  to  be  decided  without  any  discus- 
sion of  the  question  that  the  right  to 
use  a  stream  for  mill  purposes  can  be 
acquired  by  occupancy,  and  that  when 
once  acquired  a  subsequent  locator  of  a 
mill  must  take  the  stream  as  he  finds  it. 
For  this  doctrine,  Angell,  Watercourses, 
§$  130  and  360  are  cited;  but  §  360 
treats  of  speritil  grants  and  rp»»M  \  i  ions, 
and  §  130  states  the  old  doctrine  of  the 
common  law,  while  the  author  goes  on 
in  the  subsequent  sections  to  staU  the 
doctrine  of  the  later  English  and  Amer- 
ican cases  to  the  contrary. 

In  Now  Jersey  the  court  held  that  a 
prior  occupancy  of  the  stream  is  con- 
sidered an  appropriation  of  it.  And  if 
such  appropriation  be  made, — as,  for  in- 
stance a  mill  or  an  artificial  work  be 
erected  on  a  stream  of  water  not  before 
occufiicd, — ^the  person  so  making  the  ap- 


propriation may  acquire  rights  to  it  as 
against  the  riparian  proprietor.  When 
there  has  been  an  enjoyment  of  a  stream 
of  water  in  a  particular  mode  for  a  long 
period  of  time,  without  interruption  on 
the  part  of  other  proprietors,  their  nat- 
ural rights  may  be  seriously  impaired 
and  even  entirel}'  lost.  They  may  lose 
the  natural  right  of  using  the  water  in 
(ommon.  Their  enjoyment  must  be  sub- 
ject to  the  right  of  the  prior  appropria- 
tor.    Shrcve  v.  Voorhees,  3  N.  J.  Eq.  25. 

^Nasser  v.  Seeley,  10  Neb.  460,  6  N.  W. 
755. 

*Dclancy  v.  Boston,  2  Harr.  (Del.) 
489. 

*2  Bl.  Com.  18;  Hudson  River  R,  Co. 
V.  Loch,  7  Robt.  418. 

Hosmer,  Ch.  J.,  in  Mitchell  v.  Warner^ 
5  Conn.  497,  citing  Brovm  v.  Best,  1 
Wils.  174,  1  Inst.  46,  and  8ury  v.  Pigot, 
Popham,  166,  uses  the  following  lan- 
guage: "Water  is  neither  land  nor  tene- 
ment, nor  susceptible  of  absolute  owner- 
shin.  It  is  a  movable,  wandering  thing: 
and  must,  of  necessity,  continue  common 
by  the  law  of  nature.  It  admits  only 
of  a  transient,  usufructuary  property; 
and  if  it  escapes  for  a  moment,  the  riglit 
to  it  is  gone  forever;  the  qualified  own- 
er having  no  legal  power  of  reclama- 
tion." 

No  ripnrian  proprietor  h«s  any  prop- 
erty in  the  water,  for,  \\V  t  the  *>\r.  it 
cannot  be  approprint^^d  ^  Jip  exclusive 
property  of  anyone;  buc  each  of  them 
may  simply  use  it  as  it  p'^s'^es  nlong. 
Rhodes  \/ Whitehead,  27  Tex.  310,  84 
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be  acquired  except  so  far  as  the  water  is  removed  from  the  stream 
and  stored  so  that  it  cannot  escape.  Moreover,  the  rights  of  the  va- 
rious owners  along  the  stream  are  equal,  and  the  right  to  use  is  limited 
to  the  land  of  the  one  seeking  to  make  use  of  the  water.  Each  may 
use  the  water  as  he  finds  it  uj^on  his  property,  and  the  use  which  a 
proprietor  above  or  below  him  has  made  of  it  is  wholly  immaterial. 
Therefore  the  fact  that  the  upper  or  lower  owner  may  have  made  an 
appropriation  of  the  water  as  it  flows  through  his  land  does  not  pre- 
vent a  nparian  owner  from  utilizing  the  water  upon  his  own  prop- 
erty when  he  chooses  to  do  so.  And  this  is  the  rule  that  has  been 
adopted  by  the  almost  unanimous  weight  of  authority.  Therefore,, 
one  owner  by  erecting  a  mill  cannot  control  the  flow  of  the  water  upon 
the  property  above  him  any  further  than  he  may  insist  that  the  upper 
owner  shall  not  make  an  unreasonable  use  of  his  common  right'  And 
as  against  the  lower  owner  an  appropriation  will  not  justify  a  diver- 
sion or  unreasonable  detention  of  it.*'  Nor  can  an  appropriation  give 
a  right  to  interfere  with  a  mill  site  on  the  upper  property.''  And 
generally  such  appropriation  does  not  affect  the  rights  of  any  other 
proprietor  on  the  stream.*^  As  said  in  Barkley  v.  Wilcox,^  the  multi 
plied  uses  to  which,  in  civilized  society,  the  waters  of  rivers  and 
streams  are  applied,  and  the  wide  injury  which  may  result  from  an 
imreasonable  interference  with  the  order  of  nature,  forbid  an  exclu- 
sive appropriation  by  an  individual  of  the  water  in  a  stream  or  any 
unreasonable  narrowing  of  the  flow.    The  only  effect  which  the  fact  of 

Am.  Dt'c.  031 ;  Fleming  v.  Davis,  37  Tex.  ing  the  waters  of  the  stream  to  supply 

173.  pofwer  thereto.  Dilling  v.  Murray,  6  Ind> 

^^tartin  v.  BigcloWy  2  Aik.  (Vt)   184,  324,  63  Am.  Dec.  385. 

16  Am.  Dec.  696;  Davis  \.  Fuller,  12  Vt.  ^Stotit  v.  McAdams,  3  IH.  67,  33  Am. 

178,  36  Am.  Dec.  334 ;  Omelvany  v.  Jag-  Dec.  441 ;  HendHck  v.  Cook,  4  Ga,  241 ; 

gers,  2  Hill,  L.  634,  27  Am.  Dec.  417;  Gibson  v.  Fischer,  68  Iowa,  29,  26  N.  W. 

Dumont   v.    Kellogg,  29   Mich.    420,    18  911. 

Am.  Rep.  102 ;  Hoy  v.  Steirett,  2  Watts,  Mere  priority  in  the  construction  of 
327,  27  Am.  Dec.  313;  Hartzall  v.  SHI,  a  mill  and  dam  across  n  stream  will  not 
12  Pa.  248;  Whaler  v.  Ahl,  29  Pa.  98;  confer  upon  one  exclusive  rights  of  flow- 
Platt  v.  Johnson,  15  Johns.  213,  8  Am.  age  so  lus  to  enable  him  to  enlarge  hia 
Dee.  233;  Merritt  v.  Brinkerhoff,  17  dam  and  thereby  throw  water  bade  on 
Johns.  310,  8  Am.  1>ec.  404;  Palmer  v.  another's  mill,  built  subsequently.  Oil- 
Mulligan,  3  Caines,  307,  2  Am.  Dec.  270;  man  v.  Tilion,  5  N.  H.  231. 
Thomas  v.  Hrackney,  17  Barb.  CH.  *King  v.  Tiffany,  9  Conn.  162;  Oilman 

•Wehb  V.  Portland  Mfg.  Co.  3  Sumn.  v.  Tilton,  5  N.  H.  231 :  Odiome  v.  Iiy- 

189,  Fell.  Cas.  No.  17.322:  Et)on«v.  Afer-  ford,  d    N.  H.  602,    32   Am.    Dec.    387: 

Htrcather,'4  111.  492,  38  Am.  Dec.  107;  Coirlcs  v.  Kidder,  24  N.  H.  378.  57  Am. 

Van  Hocseti  v.  Coventry,  10  Barb.  618.  Dec.  287 ;  Nortcay  Plains  Co.  v.  Bradley, 

Prior  user  of  the  waters  of  a  stream  52  N.  H.  86;  Tyler  v.  Wilktnson,  4  Ma- 

by     a    riparian    proprietor    to    furnish  son,  :)97,  Fed.  Cas.  No.  14,312;  Pugh  ▼. 

power  for  mill  purposes  does  not  give  Wheeler,  19  N.  C.  (2  Dev.  &  B.  L.)  55;. 

him  a  paramount  right  to  its  use  to  the  Bliss  v.  Kennedy,  43  111.  67. 

injury  of  a   lower    riparian    proprietor  *Si)  N.  Y.  140,  40  Am.  Rep.  519. 
Hubs(>4nently  establishing  a  mill  and  us- 
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appropriation  and  use  by  the  riparian  owner  can  be  given,  therefore,  is 
to  dt5tenuine  the  ine&sure  of  damages  for  interferences  with  the  flow 
of  the  stream.  If  there  has  been  no  use  of  the  water  the  riparian  own- 
or  cannot  claim  substantial  damoges  for  alleged  injury  to  his  rights 
whereas,  if  he  has  made  such  appropriation  and  use,  he  may  recover 
for  the  injury  caused  by  being  deprived  of  the  use  which  he  has  made^ 
if  he  has  not  exceeded  his  rights  in  that  regard.^^  So,  in  Wood  v. 
M-'awd/*  the  court  held  that  where  the  plaintiff  at  the  time  of  the  con- 
struction of  a  mill  was  the  owner  of  the  soil  adjoining  the  water 
coui'se  and  had  a  right  to  tlie  unobstnicted  flow  of  the  water  after  ap- 
propriating it  to  the  use  of  the  mill,  he  may  maintain  an  action 
against  one  obstructing  the  water  after  its  appropriation  to  the  use 
of  his  mill,  and  recover  for  the  injury  to  the  mill,  though  the  mill 
had  not  been  erected  for  a  period  of  twenty  years.  The  result  is  that 
mere  appropriation  of  the  water  to  a  particular  use  will  not  give  the 
appropriator  a  right  to  have  the  stream  flow  in  a  particular  way ;  nor 
will  it  deprive  other  owners  of  the  right  to  begin  to  use  the  flow  at 
their  pleasure.**  The  only  way  in  which  the  right  to  monopolize  the 
stream  can  be  acquired  without  the  express  assent  of  other  owners  is 
by  adverse  use  for  the  prescriptive  period.''  The  limits  of  such  right 
will  be  examined  in  succeeding  sections. 

534b.  Bule  in  Hassachnsetts  and  Maine. —  The  Massachusetts  court 
seems  at  first  to  have  adopted  the  rule  of  prior  appropriation  to  ita 
full  extent     It  held  that  the  owner  of  a  mill  site  who  first  occupies 

^*Ptigh  ▼.  Wheeler,  19  N.  C.  (2  Dev.  ft  a  suitable  and  reasonable  manner  upon 

B.  L.)  50;  Holker  v.  Porritt,  L.  R.    10  bis  own  land,  or  to  cultivate  or  make 

Excb.  50,  44  Jm  J.  Exch.  N.  S.  52,  33  L.  improvements  tbereon,  using  or  divert- 

T.  N.  S.  125,  23  Wedc.  Rep.  400,  Affirm-  ing  the  waters  of  the  stream  for  that 

ing  L.  R.  8  Exch.  107,  42  L.  J.  Exdi.  N.  purpose,  unless  he  thereby  sensibly  af- 

S.  85.  21  Week.  Rep.  414.  fects  the  rights  of  such  mill  owner  and 

"The  court  in   deciding  this   distin-  works  an  injury  to   his   mill.     Nonca^ 

{fished  it  from  the  case  of  Frofikum  v.  Plaina  Co.  v.  Brtidley,  52  N.  H.  86. 
Falmouth,  6  Car.  &  P.  529,  2  Ad.  Sl  El.       ''No  riparian  proprietor  has  a  right 

452,  4  L.  J.  K.  B.  N.  S.  26,  90,  on  the  to  use  the  water  to    the    prejudice    of 

ground  that  the  claim  in  the  Frankum  other  proprietors  above  or  below  him, 

Case  was  not  to  have  the  flow    of    the  imless  he  has  acquired  the  right  to  use 

river  in  its  natural  course  for  the  sup-  the  water   in   some   particular   manner 

ply  of  the  mill,  but  to  an  easement  to  and  differently  from  what  he  would  be 

dam  back  in  alieno  solo;  a^id  as  the  mill  entitled  to  do  as  a  mere  riparian  owner, 

was  not  twenty  years  old  that    claim  which  he  may  do  by  an  uninterrupted 

could  not  be  established.  enjoyment  for  such  a  length  of  timo  as 

"Kceney  d  W,  Mfg.  Co.  v.  Union  Mfg.  would   afford  a  conclusive  presumption 

Co.  .39  Conn.  676;  Parker  v.  Botohkisfi,  of  a  grant.     Wad9ici>rth  v.  Tillotson.  15 

25  Conn.  .321.  Conn.  366,  39  Am.  Dec.  391;   Williams 

No  priority  of  occupation  or    use    of  v.  Wadstoorih,  51  Conn.  277;  Budding- 

waifrr  by  a  mill  owner,  upon  a  stream  ion   v.  Bradley,  10   Conn.  213,  26   Am. 

'vrthin  the  limitR  of  his  own  estate,  af-  Dec.   386;    Tngraham  r.   ifiifo^ffwon,   2 

tect«  the  right  of  the  riparian  proprie-  Conn.  592. 
tor  above  to  erect  and  operate  a  mill  in 
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it  by  erecting  a  dam  and  mill  will  have  a  right  to  water  sufficient  to 
work  his  wheels  if  the  privilege  will  afford  it,  notwithstanding  he  may, 
by  his  occupation,  render  useless  the  privilege  of  anyone  above  or 
below  him  upon  the  same  stream.^  This  doctrine  was  stated  in  the 
case  of  Hatch  v.  D  wight  as  a  general  proposition  of  law,  and  there  is 
no  hint  that  the  ruling  was  required  by  the  mill  acts.  But  the  key 
of  the  decision  is  furnished  by  Storm  v.  Mancliaug  Co?  where  the 
court,  in  considering  the  right  of  an  upper  proprietor  to  dig  a  ditch 
on  his  own  land  to  prevent  the  dooding  of  it  by  a  dam  of  a  lower  pro- 
prietor in  process  of  erection,  said  the  priority  of  right  secured  by  a 
priority  of  occupation  has  always  been  determined  by  the  express  lan- 
guage of  the  statute.  Before  the  Revised  Statutes,  if  an  upper  pro- 
prietor was  building  a  mill,  he  was  held  to  have  so  far  appropriated 
the  water  privilege  that  the  lower  proprietors  could  not  erect  a  new 
dam  or  raise  an  old  one  to  his  injury.^  By  a  slight,  and,  perhaps,  un- 
intentional, change  of  phraseology  introduced  into  those  statutes,  it 
was  held  that  the  law  was  changed,  and  nothing  but  an  existing  mill 
could  prevent  a  lower  proprietor  from  putting  a  milldam  upon  hi:^ 
own  land,  although  the  effect  of  it  might  be  to  destroy  an  upper  priv- 
ilege which  its  owner  had  previously  begun  to  occupy.*  This  was  al- 
tered and  the  old  rule  restored  in  1841.  The  limits  of  the  rule  an* 
stated  in  Gould  v.  Boston  Duck  Co,^  as  follows :  When  one  proprie- 
tor upon  the  banks  of  a  river  has  in  fact  appropriated  the  water,  the 
proprietor  below  is  so  far  restricted  in  his  right  to  appropriate  tliat 
he  cannot  erect  a  mill  on  his  own  land  to  flow  back  the  water  to  the 
destruction  of  the  mill  already  erected  by  authority  of  law.  This: 
priority  of  possession  necessarily  arises  from  the  nature  of  the  ap- 
propriation. When  two  men  have  equal  right  to  appropriate,  and 
where  the  actual  appropriation  of  one  necessarily  excludes  all  others, 
the  first  in  time  is  the  first  in  right.     But  the  mere  erection  of  a 

^Hatch  V.  Dwight,  17  Mass.  296,  9  Am.  will  be  acquired  by  the  erection  of  a 
Dec.  115;  Can/  v.  Daniels,  8  Met.  476,  flam.  Hearse  v.  Perry,  117  Mass.  211. 
41  Am.  Dec.  532;  Whitney  v.  Eames,  11  In  Mcrrificld  v.  Lombard,  13  Allen,  16, 
Met.  519;  Fuller  v.  Chicopce  Mfg,  Co,  90  Am.  Dec.  172,  it  appeared  that  the 
16  Gray,  44;  Pratt  v.  Lamson,  2  Allen,  upper  proprietor  on  a  stream  was  mak- 
288;  Lowell  v.  Boston,  111  Mass.  465,  15  ing  such  use  of  the  stream  as  to  foul  the 
Am.  Rep.  39.  water  and  make  it    corrode    plaintiflTs 

So,  there  is  no  right  to  use  water  for  machinery  when  he  attempted  to  use  it 
irrigation  as  against  the  right  of  the  in  his  mill.  The  court  said:  *'We  know 
lower  owner  to  the  water  for  a  mill  of  no  rule  or  principle  of  law  by  which 
vhicli  has  stood  for  forty  years.  Cook  such  a  mode  of  appropriation  of  a  run- 
V.  Hull,  3  Pick.  269,  15  Am.  Dec.  208.       ning  stream,  in  the  absence  of  any  proof 

■  13  Allen,  10.  of  a  paramount  right  or  title,  can  be  jns- 

"  Citing  Bigelow  v.  Newell,  10  Pick,  tified  or  excused  as  against  a  riparian 
348.  owner  of  land  on  the  same  stream  be- 

*Baird  v.  Wells,  22  Pick.  312.  low." 

Tn  the  absence  of  the  statute,  no  right       *  IS  Gray,  442. 
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mill  will  not  prevent  other  persons  from  erecting  their  mills  above 
on  the  stream  and  nmning  them  in  the  natural  way,  although  the 
result  will  bo  that  the  water  does  not  come  do^vn  the  stream  in  its 
ancient  manner  and  cannot  be  so  successfully  utilized  by  the  lower 
owner  as  it  was  before.  An  appropriation  of  the  water  of  a  stream 
to  mill  purposes  gives  the  proprietor  a  prior  and  exclusive  right  to 
such  use  only  so  far  as  it  is  actual.  If  he  has  appropriated  only  to  a 
certain  extent,  and  there  is  a  surplus  remaining,  the  proprietor  below 
may  have  the  benefit  of  that  surplus.  If  the  latter  appropriates  that 
surplus,  he  is,  as  to  that  part  of  the  stream,  the  first  occupant  and 
makes  the  first  appropriation.  As  to  that,  his  right  is  prior  and  cx- 
clusive.®  The  upper  proprietor  cannot,  after  a  lower  proprietor  has 
made  an  appropriation  of  the  water  power  on  his  land,  lower  a  dam 
or  change  the  bed  of  the  channel  of  the  stream  so  as  to  interfere  with 
the  rights  of  the  lower  owners.''  The  court  of  Maine  has,  upon  most 
questions,  followed  the  decisions  in  Massachusetts.  But  upon  this 
question  it  does  not  seem  to  have  done  so.  The  court  very  early  held 
that  running  water  is  not  susceptible  of  an  appropriation  whidi  will 
justify  the  diversion  or  unreasonable  detention  of  it^  An  exclusive 
right  to  a  mill  privilege  is  not  sustained  by  occupancy  alone  for  a 
]K3riod  short  of  twenty  years,  as  against  those  holding  above  or  be- 
low him  on  the  stream.^  And  that  rule  was  followed  for  a  time.*** 
But  finally  a  statute  provided  that  no  mill  should  be  erected  to  the 
injury  of  any  mill  lawfully  existing  above  or  below  it  on  the  same 
stream.**  And  under  the  influence  of  this  statute  it  is  held  that, 
where  there  are  two  mills  on  tlie  same  privilege,  the  owner  of  the  last- 
erected  and  upper  mill  will  be  liable  for  the  loss  sustained  by  the  old- 
er and  lower  mill  because  of  decreased  flowage,  it  being  shown  that 
the  improved  machinery  of  the  newer  mill  required  less  water  to 
carry  it  than  the  older  mill  required.*^  And  the  dam  which  is  first 
in  time  is  first  in  right.**     But  an  omission  by  a  riparian  owner  to 

*Cary  r.  DanieU,  8  Met.  466,  41  Am.  ^Heath  v.  Williama,  26  Me.  209,  43 

Dec  632.  Am.  Dec.  2G5. 

^Olcnson    ▼,    Assahet     Mfg.    Co.    101  The  prior  erection  of  a  miH  by  one  of 

Mass.  72.  two  joint  owners  of  a  mill  privilege  will 

*Blanchard   v.  Baker,  8    Me.    253,    23  not  deprive  the  other  of  his  right  to  his 

Am.  Dec.  604.  share.    Bailey  r.  Rust,  15  Me.  440. 

•BuimanT.  Hussep,  12  Me.  407.  ^'Thomas  v.  Hilly  31  Me.  252;   Went- 

But  by  appropriating  the  water  of  a  tcorth  v.  Poor,  38  Me.  243;  Lincoln  r. 

stream  to  the  use  of  a  mill  by  construct-  Chadhoiime,  66  Me.  107. 

ing  a  milldam  the  owner  may  acquire  a  "Wenticorth  v.  Poor,  38  Me.  243. 

right  to  be  protected,  although  the  wa-  ^lAnooln  v.  Chadboume,  66  Me.  197. 

ter  is  not  actually  used  for  that  purpose  While  a  mill  owner  may  be  deprived 

but  merely  held  for  that  use  when  it  of  the  use  of  a  reservoir  dam  erected  by 

suits  the  owner's  convenience  to  so  apply  his  grantor  under  a  parol  license  subRe- 

it.    Ibid.                                          ..  quently  revoked  by  the    owner    of    the 
Vou  II. — ^Waters,  110. 
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make  use  of  his  right  to  the  flow  of  the  water  does  not  impair  his  title 
or  confer  any  right  thereto  upon  another."  The  rule  adopted  in 
Maine  cannot  be  of  universal  application  in  states  where  private  prop- 
erty cannot  be  taken  lor  private?  use  or  for  public  use  without  com- 
pensation. As  will  be  seen  in  a  subsequent  chapter,^^  there  has  been 
some  tendency  to  hold  that  the  erection  and  maintenance  of  a  mill  wa^v 
a  public  use  for  which  the  power  of  eminent  domain  might  be  exer- 
cised. Buty  even  conceding  that  it  is  such,  it  cannot  be  maintained 
to  the  injury  of  private  property  without  compensating  the  owner  for 
the  injury  thereby  caused.  And  it  has  already  been  seen  tliat  the 
right  of  a  riparian  owner  to  the  entire  iSow  on  his  property  from  the 
higher vto^e  lower  point  of  the  sti*eam  was  pi-operty ;  and,  being  such^ 
it  cannot  be  interfered  with  by  anoUier  private  individual  without 
subjectiitg  him  to  an  action  for  tort;  and  the  legislature  cannot 
authorize  one  private  individual  to  make  use  of  property  of  another 
against  his  will,  even  though  compensation  is  made  for  the  privilege. 
585.  Bight  may  be  aoqoired  by  prescription. —  Having  now  seen  that 
every  riparian  owner  has  an  equal  right  to  use  the  water  as  it  flows 
past  his  property,  and  that  no  right  is  gained  by  an  appropriation  or 
prior  use  which  will  deprive  the  adjoining  proprietor  of  any  of  hi«; 
natural  rights,  we  are  ready  to  determine  liow  far  right^s  in  the  flow 
of  water  can  be  acquired  by  prescription.  The  courts  are  agreed  that 
the  right  to  use  the  v»ater  of  a  stream  in  a  particular  manner  is  one 
which  can  be  acquired  by  prescription.^  But,  in  order  to  acquire  the 
rights  all  the  conditions  must  be  met  which  are  necessary  to  acquire 

soil,  if  he  is  the  junior  oeciipnnt  of  the  Pa.  173:  Wadsicorth  v.  TUloison^  15 
privile^  he  is  entitled  to  the  natural  Conn.  36C,  39  Am.  l>ec.  :W1. 
flow  of  the  stream  as  against  the  li-  An  casement  h  creattnl  by  the  adverse*, 
censor  of  the  reservoir  who  may  later  uninterrupted  uw  for  the  requisite  tinif 
erect  mills  on  the  same  privilege.  Pit-  oi  water  of  an  artificial  ditch  supplied 
nam  v.  Poor,  38  Me.  237.  by   a  non-navigable  stream  for  milliner 

^PiUabury  v.  Moore,  44  Me.  154,  69  purposes,  >nth  the  knowledge  and  ac- 
Am.  Dec.  91.  quiescence  of  the  owners  of    adjoin in«z 

"Sec  pofft,  chapter  XX HI.  land  over  which  the  water    flowed,    aU 

"^Alhamhra  Addition  Water  Co.  v.  though  there  is  no  evidence  of  pcrmi^- 
Richardaon,  72  Cal.  598,  14  Pac.  379;  sion  or  license:  and  a  subsequent  pur- 
Blanchard  v.  Baker,  8  Me.  206,  23  Am.  chaser  of  the  adjoining  land  over  which 
Dec.  604;  Williams  v.  Wadsworth,  51  the  wp.ter  flows  takes  subject  tx>  the  ease- 
Conn.  277;  Smith  v.  Adams,  6  Paige,  ment,  and  has  only  a  qualified  right. 
433 ;  Finch  v.  Reshridger,  2  Vern.  390 ;  and  must  so  use  the  water  as  not  to  df- 
Terry  ▼.  Smith,  47  Hun,  333;  Hazard  v.  prive  the  prior  appropriator  of  a  sufh- 
Rohinson,  3  Mason,  272,  Fed.  Cas.  No.  cient  quantity  to  operate  his  mill. 
0,281 ;  Horn  v.  Miller,  142  Pa.  557,  21  Tramhley  v.  Luterman,  G  N.  M.  15.  27 
Atl.  994;  Baker  v.  Brown,  65  Tex.  377;    Pao.  312. 

Belknap  v.  Trimble,  3  Paige,  577 ;  Bui-  A  private  right  to  the  exclusive  use  of 
ten  V.  Runnels,  2  N.  H.  255,  9  Am.  Dec.  the  waters  could  be  acquired  under  the 
66;  Mitchell  vi  Parks,  20  Ind.  363;  Law  Mexican  law  by  prescription  or  by  com 
V.  McDonald,  9  Hun,  23:  Shields  v.  pliance  with  the  established  condition*. 
Arndt,  4  N.  J.  Eq.  234;  Hoi/t  v.  Carter.  Lujc  v.  Ifntfoin,  00  Cnl.  ir^5,  10  Pac.  074. 
16  Barb.  210:   JfantlaU  v.  Silnrlhortt.  4 
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rights  in  other  classes  of  property  by  such  title.  The  courts  have,  in 
some  cases,  stated  the  doctrine  more  broadly  than  the  law  warrants. 
For  instance,  in  Re  Water  Comrs.?  the  court  said:  "The  use  of  wa- 
ter in  a  stream  in  a  particidar  way  for  a  period  of  forty  years  is  evi- 
dence of  the  right  to  continue  such  use  perpetually,  unless  it  can  be 
shown  that  such  right  in  its  creation  related  only  to  temporary  use 
or  was  to  endure  but  for  a  limited  time."  If  the  use  which  was  made 
of  the  water  was  one  which  the  proprietor  had  a  right  to  make,  and 
it  did  no  injury  to  the  other  person,  it  would  not  make  the  slightest 
difference  how  long  it  had  continued.  It  was  not  until  the  use  o±  the 
water  became  wrongful  as  to  another  or  injured  his  rights  that  it  be- 
came adverse  so  that  its  continuance  would  give  a  good  title.  There- 
fore, to  determine  to  what  extent  an  adverse  right  can  be  acquired,  it 
is  necessary  to  consider  the  elements  which  must  enter  into  the  ac- 
(luisition  of  such  right.  And  in  general  it  may  be  stated  that  to  ac- 
quire sucli  rights  the  user  must  be  continuous  and  uninterrupted, 
actual,  open,  notorious,  and  exclusive.'  The  prescriptive  right  may 
include  not  only  the  manner  of  using  the  water,  but  also  the  regula- 
tion of  its  flow  along  its  course  so  that  an  upper  owner  may  acquire 
H  preiicriptive  right  to  send  the  water  down  in  unusual  quantities  when 
liis  needs  require  him  to  do  so.* 

536.  No  advene  right  to  receive  flow  of  stream. — The  riparian  own- 
vT  receives  the  water  as  it  flows  to  him  by  natural  right,  and  in  so  do- 
ing he  does  not  interfere  with  the  rights  of  any  other  owner  on  the 
stream;  and  he  can  gain  no  prescriptive  right  to  have  the  flow  con- 
tinue by  the  fact  that  he  has  received  it  without  interruption  by  the 
upper  owiier  for  the  prescriptive  period.  It  may  be  that  the  upper 
owner  has  had  no  use  for  the  water,  but  the  mere  fact  that  he  had 
none,  and  did  not  attempt  to  make  any  use  of  it,  cannot  deprive  him 
of  any  of  his  rights  or  entitle  the  lower  owner  to  insist  that  the  flow 

=  4  Edw.  Ch.  545.  upon   to   establish   a  prescriptive  right 

'  Adverse    possession   of   the   right  to  to  half  of  such  water,  where  the  circuro- 

tise  the  water  of  a  spring  is  not  consti-  stances  and   practical   construction   put 

tuted  by    the    construction    of   a    fence  thereon  by  tlie  parties  show  that  it  was 

around  the  spring,  when  it  does  not  ap-  intended  the  lessee  should  have  half  of 

pear  whether  tho  fence  was  built  in  as-  the  water,  to  be  arrived  at  by  the  use 

sertion  of  such  right  or  as  a  protection  of  the  whole  for  half  the  time,    (hveto  v. 

to  the  spring;  and  also  when  it  was  not  ffrstano,  78  Cnl.  374,  20  Pac.  743. 
»o  constructed  as  to  exclude  others  from        *  A  municipal  corporation  may  actiuire 

using    the   water.     Hunter  v.   Emernou  by  |; '•pscription  the  right  to  0|)en  locks 

(Vt.)  53  Atl.  1070.  in  ♦iiiie-*  '^f    anticipated    floods    for    the 

The  nse  of  the  whole  of  the  water  of  jirottction  of  its  lands  agains>t  overflow, 

a  ditch  on  every  alternate  day  by  tho  Simpson  v.  (imlmafichester  [1897]  A.  C. 

predecc.«sor    in  title    of    the    owner    of  OPf.,  77  L.  T.  N.  S.  409,  66  L.  J.  Ch.  N.  S. 

lands  through  which  the  ditch  run«.  un-  770,  AffinTiing   [1896]   I  Ch.  214,  65  L. 

der  a  lease  of  one  half  the  water  there-  .1.  Ch.  X.  8.  l.')4.  73  L.  T.  N.  S.  423. 
of  every  alternate  day.  cannot  be  relied 
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shall  continue  uninterrupted,  in  case  the  upper  owner  finds  use  for 
the  water.*  Even  when  the  upper  owner  is  making  a  certain  use  of  the 
water,  the  lower  one  can  gain  no  prescriptive  right  to  have  the  water 
flow  to  him  as  the  upper  owner  has  permitted  it  to  flow.^  In  order 
to  establish  a  right  to  the  use  of  water  for  the  purposes  of  a  mill,  ex- 
clusive of  a  riparian  o^vner  above,  founded  upon  the  presumption  of 
a  grant  from  lapse  of  time,  there  must  have  been  an  actual  oecuj)a- 
tion  of  the  flow  of  water  upon  the  land  above  for  a  sufficient  length 
of  time.^  Mere  knowledge  by  an  upper  riparian  proprietor  of  the 
use  of  water  by  lower  riparian  proprietors  under  a  claim  of  right  ti> 
use  it  does  not  constitute  matter  of  estoppel,  in  the  absence  of  any- 
thing to  show  that  the  upper  proprietor  did  or  said  anything  U}  mis- 
lead them  into  making  a  diversion  of  such  water,  or  that  any  moncy 
was  expended  on  representations  by  him  that  he  would  not  daim  any 
rights  as  against  them,  or  had  abandoned  his  rights  to  them,  or  had 
acquiesced  in  their  taking  the  water  to  the  exclusion  of  his  rights.* 
Some  early  cases  in  Connecticut  failed  to  recognize  this  rule,  and 
held  that  w'here  one  has  had  the  uninterrupted  use  of  the  water  of  a 
stream  as  it  flowed  in  its  natural  and  unobstructed  course,  for  a  period 
sufficient  to  raise  the  presumption  of  a  grant,  he  and  his  grantees  may 
maintain  such  right  as  against  a  proprietor  above  who  interferes  with 
the  flow  of  the  stream.*  It  is  needless  to  say  that  there  is  no  principle 
upon  which  these  decisions  can  be  sustained. 

637.  Use  mnst  be  adverse. — Mere  use  of  the  water  of  a  stream  in  a 
particular  manner  will  not  ripen  into  a  prescriptive  right  The  right*^ 
of  the  riparian  owners  being  equal,  each  has  a  right  to  make  all  the 
use  of  the  water  he  can  without  infringing  the  rights  of  others;  and, 
therefore,  in  order  to  destroy  the  latter's  rights,  the  use  made  by 

Wratrford  Co.  v.  Hathaway  (Neb.)  60  300,  10  Jur.  N.  S.  1005,  10  L.  T.  N.  S. 

L.  R.  A.  889,  93  N.  W.  781,    Overruling  748,  Affirmed  in  7  Hurlst.  &  N.  1«),  31 

60  Neb.  754,  84  N.  W.  271.  61  Neb.  317,  L.  J.  Exch.  N.  S.  9,  7  Jiir.  N.  S.  880. 

85    N.  W.  303 ;    Walker   v.    lAllingBton,  ^'liet  v.  Shertcood,  35  Wis.  229.    The 

137  Cal.  401,  70  Pac.  282;  Hoy  v.  Ster-  court  says  that  the  claim  that,  if  a  per- 

rt>tt.  2  Watts,  327,    27    Am.  Dec.  313;  son    constructing    a    reservoir    upon    a 

Uincl'ley  v.  NicJceraotif  117  Mass.  213;  stream  for  his  own  convenience  and  use 

Ooiild  V.  Boston  Duck  Co.  13  Gray,  442;  maintains  it  for  the  prescriptive  period, 

Thurher  v.  Martiny  2  Gray,  394,  61  Am.  he  is  bound  to  maintain  it  forever  for 

Dec.  468;    Martin   v.    Bigelotc,    2    Aik.  the  benefit  of  lower    property    ovmers, 

(Vt.)    184,  16  Am.  Dec.  696;  Pollitt  v.  cannot  be  sustained.     The  upper  owner 

Long,  58  Barb.  20 ;  Bathgate  v.  Irvine,  may  abandon  the  reservoir  should  it  be- 

126  Cal.  136,  68  Pac.  442 :  Lord  Wens-  come  onerous  for  him  to  maintain  it,  or 

leydale  in  Chasemore  v.  Richard^y  7  H.  should  it  cease  to  be  beneficial  to  him. 

L.  Gas.  387.  *Harfzall  v.  Sill,  12  Pa.  248. 

Such  use  does  not  entitle  one  to  main-  *Bathgnte  v.  Irvine,  126  Cal.  135,  58 

tain  an  action  against  an  upper  proprie-  Pac.  442. 

tor  for  polluting  the  stream,    fitockpori  ^Tuckei-  v.  Jetoett,  11  Conn.  311:  In- 

Watencorks  v.  Potter,  3  Ilurlst.    &    C.  graham  v.  Hutchinson,  2  Conn.  592. 
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claimant  must  be  sucli  as  to  deny  their  existence.  To  show  this,  mere 
use  of  the  water  is  not  sufficient,^  nor  is  use  under  pennission  of  the 
claimant  of  the  conilicting  rights.*  But  the  burden  of  showing  that 
the  use  of  a  water  privilege  was  under  license  is  upon  the  one  disput- 
ing a  claim  to  it  by  adverse  user.^  In  order  to  ripen  into  a  prescrip- 
tive right  the  use  must  be  under  claim  of  right,*  and  adverse.'  And 
must  be  such  as  to  give  the  one  against  whom  the  right  is  claimed  a 
right  of  action.®  The  question  as  to  how  far  the  use  must  be  actually 
injurious  to  the  one  against  whom  the  right  is  claimed  is  not  free  from 
difficulty.  There  are  some  uses  which  must,  of  necessity,  be  presumed 
to  be  injurious,  such  as  the  diversion  of  the  water  from  the  stream. 
On  the  other  hand,  there  are  uses  which  may  or  may  not  be  injurious 
s\ccording  to  the  use  which  the  other  proprietor  is  attempting  to  make 
of  the  water.  In  Manier  v.  Mycrs^  it-  is  said  that  an  easement  for  the 
use  of  water  privileges  may  grow  into  a  prescriptive  right  by  adverse, 
uninterrupted  enjoyment  by  one  and  a  nonuser  by  another  for  twenty 
years;  and  a  disseisin  is  not  indispensable  to  make  such  enjoyment 


^Dclki  V.  Youmans,  50  Barb.  316,  Af- 
finned  in  46  N.  Y.  362,  6  Am.  llep.  100; 
Winter  v.  Winter,  8  Nev.  129. 

^Hunter  v.  Hmerson  (Vt.)  53  Atl. 
1070;  Hall  v.  Blackman  (Idaho)  68 
Hac.  19 ;  Curtis  v.  La  Grande  Hydraulic 
Water  Co.  20  Or.  .34,  10  L.  R.  A.  484,  23 
Pac.  808,  25  Pac.  378 ;  Coalter  v.  Hunter, 
4  Rand.  (Va.)  58.  15  Am.  Dec.  726; 
roily  T.  McCall,  37  Ala.  20. 

User  for  irrigation  purposes  of  the  wa- 
ter of  a  canal  running  througli  the  waste 
prate,  whenever  not  needed  in  the  opera- 
tion of  the  mill,  gives  no  right  to  the 
water  for  such  purpose,  interference 
with  which  will  be  restrained  by  injunc- 
tion, where  it  appears  to  have  been  so 
used  by  permission  of  the  mill  owners 
and  without  notice  t«  them  of  any  claim 
of  right  to  take  water  from  the  canal 
for  that  purpofie.  Ball  v.  KM,  95  Cal. 
606,  30  Pac.  780. 

In  Cray's  Case,  5  Coke,  79,  it  was 
said:  "that  it  was  adjudged  in  a  Devon- 
shire case  thot  where  a  man  proscribed 
to  have  pot  water  out  of  the  river,  et«., 
and  the  jury  found  that  he  ought  to 
have  it,  paying  6d.  yearly,  he  had  failed 
of  hifl  prescription,  for  he  had  pre- 
Rcribed  absolutely,  and  the  jury  had 
found  it  conditionally  or  sub  neodo,  and 
that  if  he  did  not  pay  the  money  he 
r.iifrht  not  to  take  water;  and  the  terre- 
tonant  in  such  case  might  disturb  him, 
which  is  all  the  remedy  the  terre-tenant 
had. 

'f,nir  V.  McDonald,  9  Hun,  23. 


*Fosflcthicaite  v.  Payne,  8  Ind.  104; 
Cox  v.  Clough,  70  Cal.  345,  11  Pac.  732; 
Heinizen  v.  Binninger,  79  Cal.  5,  21  Pac. 
377. 

The  use  by  squatters  of  part  of  the 
waters  of  a  stream  appurtenant  to  a 
tract  of  land,  upon  a  portion  of  such 
tract  occupied  by  them,  without  any 
claim  of  riglit  to  divert  or  use  it  else- 
where, is  not  adverse  to  the  right  of  the 
owners  of  such  tract;  nor  does  the 
temporary  segregation  by  such  trespass 
of  the  actual  occupancy  of  such  portion 
which  lies  inland,  without  segregation 
of  the  title,  make  it  ncmriparian,  to 
which  such  waters  are  not  appurtenant, 
so  as  to  change  the  rule.  Alta  Land  d 
Water  Co.  v.  Hancock,  85  Cal.  219,  24 
Pac.  045. 

'Manning  v.  Smith,  6  Conn.  289;  Egan 
V.  Estradc  (Ariz.)  56  Pac.  721;  Odionw 
v.  Lyford,  9  N.  H.  502,  32  Am.  Dec.  387 ; 
Oneto  V.  liestano,  78  Cal.  374,  20  Pac. 
743;  Stokes  v.  Upper  Appomatox  Co.  3 
Leigh,  318. 

In  Parker  T.  Foote,  19  Wend.  309, 
Bronson  J.,  says  he  cannot  subscribe  to 
the  doctrine  that  there  may  be  cases  re- 
lating to  the  use  of  water,  which  form 
exceptions  to  the  rule  that  the  enjoy- 
ment must  be  adverse  to  authorize  the 
presumption  of  a  grant. 

*r arson  v.  Hayes,  39  Or.  97,  65  Pac. 
814;  Lakeside  Ditch  Co.  v.  Crane,  80 
Cal.  181,  22  Pac.  76;  Hall  v.  Blackmatk 
(Idaho)   08  Pac.  19. 

M  B.  Mon.  514. 
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adverse.  If  there  is  sufficient  claim  of  right  to  notify  the  one  against 
whom  the  right  is  claimed  that  the  use  claimed  is  rightful  and  that 
the  latter  has  no  right  in  the  water,  the  conduct  of  the  adverse  claim- 
ant may  be  sufficient  to  require  the  opposing  owner  to  vindicate  his 
riglits  or  defend  them.  It  has  also  been  held  that  there  is  no  adverse 
use  until  it  actually  becomes  injiu-ious  to  the  opposing  owner.®  And 
in  Buddin^ton  v.  Bradley  ®  it  is  said  that  the  mode  in  which  the  low- 
er owner  has  been  making  use  of  the  stream  will  be  immaterial  in 
case  he  wishes  to  make  a  new  use  of  it  with  which  the  use  by  the  up- 
per proprietor  will  conflict.  Under  this  rule  it  has  been  held  that,  if 
the  flow  of  water  was  at  all  times  sufficient  for  the  use  of  both  own- 
ers, the  one  exceeding  his  rights  cannot  be  regarded  as  making  an  ad- 
verse u«e.^*^  It  would  seem  that  a  rule  would  better  subserve  the 
rights  of  the  riparian  owner  which  holds  that  so  long  as  the  use  by  one 
owner  is  not  plainly  in  contravention  of  the  rights  of  the  other  own- 
ers on  the  stream,  and  he  does  not  deny  their  rights  in  such  a  way  as 
to  put  them  on  notice  that  he  intends  to  claim  a  prescriptive  right, 
the  mere  fact  that  he  is  making  an  excessive  use  of  the  stream  should 
not  ripen  into  an  adverse  title.  But  if  he  is  making  a  use  of  the 
water  which  he  has  no  right  to  make,  or  denies  the  rights  of  other 
riparian  owners,  then  his  use  becomes  adverse  and  will  ripen  into 
title.  Therefore,  an  owner  of  a  dam  built  subsequently  to  a  dam 
lower  down  the  stream,  who  diverts  the  water  above  his  dam  and  emp- 
ties it  below  the  lower  dam,  acquires  a  title  by  prescription  to  the 
use  of  the  water  where  such  use  is  not  interfered  with  for  more  than 
twenty  years,  although  the  diversion  of  the  water  had  not  injuriously 
affected  the  lower  owner  for  the  full  period  of  the  prescription,  the 
stream  formerly  furnishing  sufficient  power  for  both.^*  Conversely, 
a  riparian  proprietor's  rights  in  a  water  course  are  not  lost  by  an  in- 
terruption in  the  flow  of  the  water  in  the  channel  for  a  period  ex- 
tending over  several  years,  as  the  interruption  may  have  been  caused 
by  excessive  dryness  of  seasons  or  from  some  other  cause  over  which 

^Union  Mill  <€  Min,  Co.  v.  Ferris,  2  which  he  has  nc<]nired  the  right  to  use 

Sawy.  170^  Fed.  Gas.  No.  14,371;  Parker  for  acme  beneficial   purpose.    WiUiams 

V.  HoichHsSt  25    Conn.    321;    Meng    v.  v.  Morltmd,  2  Bam.  &  C.  910,  4  Dowl. 

Coffey  (Neb.)  60  L.  R.  A.  910,  93  N.  W.  &  R.  583,  2  L.  J.  K.  B.  191,  26  Revised 

713.                                           "  Rep.  579. 

The  party  who  obtains  a  right  to  the  •  10  Conn.  213,  26  Am.  Dec,  386. 

exclusive  enjoyment  of  the  water  does  ^Anaheim   Water   Co,  ▼.  Bemi-Tropio 

80  in  derogation  of  the  primitive  right  Water  Co.  64   Cal.    185,   30   Pac.   623; 

of  the  public,  and  one  complaining  of  Ruell  v.  Read,  6  U.  C.  Q.  B.  646. 

the  breach  of  such  a  right  must  show  "Cope  v.  Thompson,  21  Tex.  Civ.  App. 

that  he  is  prevented  from  having  water  681,  53  S.  W.  368. 


Digitized  by  VjOOQIC 


f  537]  RIGHTS  IN  WATER  COURSE.  1749 

the  proprietor  had  no  oontroL**  The  rule  which  would  permit  an 
excessive  use  to  ripen  into  adverse  title  whether  an  injury  was  actu- 
ally done  to  a  lower  owner  or  not,  unnecessarily  deprives  the  riparian 
owner  of  advantages  which  he  might  enjoy  in  the  stream  were  it  not 
for  the  necessity  thus  imposed  upon  the  other  owners  to  protect  their 
righte.  On  the  other  hand,  if  a  particular  owner  is  permitted  to  go 
forward  under  the  belief  that  he  is  making  a  rightful  use  of  the 
water,  and  makes  large  expenditures  in  the  erection  of  works  to  util- 
ize the  water,  it  may  be  a  hardship  upon  him  to  deny  that  his  use 
has  not  been  adverse.  The  one  erecting  such  structures,  however, 
acts  with  his  eyes  open,  and  is  charged  with  notice  that  in  erecting 
ihom  he  is  exceeding  his  rights  and  may  be  required  to  abate  his 
structures  when  they  become  a  nuisance  to  other  owners.  The  pres- 
<*nt  advantage  which  he  may  gain  from  the  excessive  use  of  the  water 
may  make  it  desirable  to  take  this  risk  and  he  may  be  willing 
to  do  so.  The  rule  which  will  best  subserve  all  interests,  therefore, 
would  seem  to  be  that  each  riparian  o^vner  should  be  allowed  to  make 
as  much  use  of  the  water  as  he  desires  to  make,  and  should  assimie 
the  risk  of  having  his  use  cut  down  when  its  excess  is  found  to  injure 
<>ther  riparian  owners.  And  they  should  not  be  required  to  resort  to 
proceedings  to  vindicate  or  defend  their  rights  unless  they  are 
plainly  notified  that  the  owner  enjoying  the  use  of  the  stream  claims 
that  he  is  not  exceeding  his  rights,  and  that,  in  case  no  steps  are 
taken  by  them  to  establish  their  rights,  his  claim  may  ripen  into  an 
adverse  title. 

588.  Use  miut  be  notorions. —  In  order  that  the  user  by  one  owner 
shall  ripen  into  an  adverse  title,  it  must  be  notorious  and  with  the 
knowledge  of  the  one  against  whom  the  right  is  claimed,  or  it  must 
be  of  such  a  character  that  his  knowledge  of  it  must  be  presumed.^ 
But  notoriety  with  reference  to  the  one  against  whom  the  right  is 
t'laimed  is  all  that  is  necessary,  so  that,  in  case  he  has  notice  of  the 
fact  that  the  claim  is  adverse  and  that  the  use  is  being  made,  it  is 
sufficient  to  bring  the  case  within  the  rule  that  an  adverse  possession 
may  be  acquired.* 

589.  Use  must  be  continuous. — To   ripen  into  a  prescriptive  title 

'=//(il/  V.  Htcifl,  6  Scott,  167,  4  Bing.  Afflrmiii^  10  Pa.  Super.  Ct.  132,  Affirm 

N'.  C.  ?S1.  1  Arnold.  167,  7  L.  J.  C.  P.  N.  ing  7  Del.  Co.  Rep.  15. 
8.  209.  =  It  iR  said  in  Fogariy  v.  Fogarty,  12ft 

*  Bell  V.  Sati  Halito  Ijand  d  Ferry  Co.  Cal.  46,  61   Pac.  570,  that  the  use  of 

fCal.)  ^^  Vae.  A49 :  Alia  Land  d  Water  water  may  he    adverse    without    beinp 

Co.  ▼.  Hancock,  85    Cal.    210^    24    Pac.  open  or  notorious,  as  all  that  ia  neceH- 

645;  Union  Mill  d  Vi».  Co.  v.  Dangherg,  sary  to  make  a  use  adverse  is  a  claim  of 

2  Sawy.  460,  Fed.  Cas.  No.  14,370;  Irv-  right  in  the  party  using  it,  and  know! 

inff  V.  ye<fia,  194  Pa.  648,  46  Atl.  482,  edcre  of  the  clnim*^  in  the  adverse  party. 
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the  use  must  have  been  continuous  for  the  whole  prescriptive  period.' 
And  the  use  must  not  be  materially  varied  during  the  time  the  pre- 
scriptive period  is  running,  although  the  water  need  not  be  used  in 
precisely  the  same  manner  during  all  the  time,  if  the  effect  upon  the 
rights  of  the  one  against  whom  the  adverse  right  is  claimed  is  not 
materially  different  under  the  new,  than  it  was  under  the  old,  use." 
The  user  must  be  peaceable  f  that  is,  it  must  not  have  been  disputed 
or  against  the  claimed  rights  of  the  other  party.  But  ineffectual 
protests  by  a  riparian  proprietor  against  the  diversion  of  the  water 
of  a  stream  can  have  no  effect  in  preventing  the  presumption  of  a 
grant  from  adverse  use,  but  rather  tend  to  strengthen  the  character  of 
the  use  as  adverse.'*  In  England,  while  an  interruption  in  the  en- 
joyment of  a  water  course  during  a  prescriptive  period  must  be  ac- 
quiesced in  for  a  full  year  before  it  breaks  the  period,  yet  interrup- 
tions acquiesced  in  for  less  than  a  year  may  be  shown  as  evidence  on 
the  question  whether  there  ever  was  a  commencement  of  the  enjoy- 


'nvnt  V.  Ueapeler,  6  U.  C.  C.  P.  269 ; 
McKcchnie  v.  McKeyes,  9  U.  C.  Q.  B. 
.'jea;  American  Co.  v.  Bradford,  27  Cal. 
360. 

No  title  to  water  is  acquired  by  ad- 
verse user,  where,  during  several  years, 
the  possession  of  none  of  the  claimants 
was  continuous  or  of  such  a  nature  as 
to  constitute  adverse  possession  against 
the  others,  and  the  owner  thereof  assert- 
ed his  right  thereto  as  long  as  he  lived. 
FauU  V.  Cooke,  19  Or.  455,  20  Am.  St. 
Rep.  8:<6,  26  Pac.  662. 

*8teln  ▼.  Burden,  24  A>ii.  130,  60  Am. 
Dec.  453. 

'Cave  V.  Crafts,  53  Cal.  136. 

Interruption,  at  least  once  every  year, 
of  the  adverse  user  of  water  by  the 
turning  thereof  from  the  ditch  through 
which  such  use  is  made,  by  the  one 
against  whom  the  right  is  asserted,  pre- 
vents the  acquirement  of  title  by  pre- 
scription, since  any  interruption  of  ad- 
verse user,  however  sliglit,  is  sufficient 
to  prevent  the  acquirement  thereof. 
Bree  v.  Wheeler,  129  Cal.  146,  61  Pac. 
782. 

Adverse  user  of  water  for  irrigation 
purposes  is  not  established  where  it  ap- 
pears that  during  the  last  fifteen  years 
when  the  water  was  low  in  the  river  the 
claimant  has  habitually  removed  the 
dams  of  defendant  so  as  to  let  water  run 
down  to  his  own  ditch,  but  that,  in  all 
cases,  such  dams  were  immediately  re- 
placed, and  that  such  acts  were  without 
i^.otice  from  him  to  defendant;  also,  as 
to  the  preceding    period,    it    appearing 


that  claimant's  ditches  were  construct- 
ed by  his  predecessor  in  title  under  a 
license  from  the  then  ow^er  of  defend- 
ant's land,  his  original  entry  waa,  there- 
fore, not  adverse.  Patterson  v.  MiUsr 
(Cal.)  68  Pac.  1034. 

No  prescriptive  right  to  water  is  ac- 
quired by  the  diversion  thereof  by  an  ap- 
propriator  into  the  lower  channel  of  a 
slough,  and  thence  through  a  cut  to  its 
ditch,  by  incursions  upon  the  lands  of 
riparian  proprietors,  for  the  purpose  of 
obstructing  tlie  natural  flow  of  the  wa- 
ter in  the  upper  channel  and  causing 
such  diversion  to  the  lower  channel,  no 
matter  how  long  continued  or  how  often 
repeated,  where  such  owners  not  only 
never  assented  thereto,  but  undid  thie- 
work  as  often  as  discovered.  Lasi 
Chance  Water  Ditch  Co.  y.  Heilbrofiy  86 
Cal.  1,  26  Pac.  323. 

The  bringing  of  an  action  of  eject- 
ment before  the  expiration  of  the  stat- 
ute of  limitation,  to  recover  possession 
of  a  portion  of  a  riparian  tract  occupied 
by  squatters,  is  an  interruption  of  the 
user  thereon  of  part  of  the  waters  of  a 
stream  appurtenant  to  the  whole  tract 
which  will  prevent  the  acquirement  of  a 
prescriptive  right  thereto,  where  no 
right  to  such  waters  was  ever  asserted 
independent  of,  or  segregated  from,  the 
land.  Alta  Land  d  Water  Co,  v.  Han- 
cock, 86  Cal.  219,  24  Pac.  645. 
.  ^Jordan  v.  I^ang,  22  S.  C.  169. 

Tlie  mere  denial  of  a  right  to  the  di- 
version of  water,  not  acceded  to  and  fol- 
lowed by  no  interruption  of  the  diver- 
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ment  of  right *^  And  interruptions,  in  order  to  defeat  the  acquisition 
of  the  prescriptive  title,  must  be  such  as  tend  to  show  that  the  claimed 
right  had  no  existence."  In  order  to  tack  together  adverse  uses  by 
different  persons  they  must  have  been  in  the  same  right.''  The  fact 
that  the  user  has  not  continued  for  the  prescriptive  period  will  not 
prevent  evidence  of  its  existence  being  given  to  the  jury,  because  such 
user  for  less  than  the  prescriptive  period,  even  if  interrupted,  may  be 
evidence  of  a  right,  to  be  used  with  other  evidence  by  the  jury.® 

640.  What  acts  arc  adverse. —  As  was  indicated  in  a  preceding  sec- 
tion *  there  are  certain  acts  with  reference  to  a  water  course  which, 
from  their  very  nature,  must  be  considered  as  adverse,  because  they 
exceed  any  use  which  the  riparian  owner  may  rightfully  make  of  the 
stream.  The  most  important  of  these  is  the  diversion  of  water  from 
the  channel  of  the  stream.  Such  a  use  is  of  itself  notice  that  it  is 
adverse  and  in  opposition  to  the  rights  of  other  riparian  owners,  and 
if  continued  will  ripen  into  title.^  So,  the  jury  may,  in  the  absence 
of  any  evidence  as  to  whether  a  user  was  permissive  or  otherwise, 
infer  that  it  was  adverse  and  as  of  right,  where  one  land  holder  by  a 
ditch  and  levee  on  his  own  land  diverts  water  and  throws  it  on  the 


sion,  is  not  auflicient  to  constitute  a 
break  in  the  continuity  of  a  user  which 
will  prevent  the  acquisition  of  a  right 
by  prescription.  Oregon  Constr,  Co.  v. 
Allen  Ditch  Co.  41  Or.  209,  93  Am.  St. 
Rep.  701,  69  Pac.  465. 

*Eaion  V.  Stcansea  Watericorks  Co.  17 
Q.  B.  267,  20  L.  J.  Q.  B.  N.  S.  482,  15 
Jur.  675. 

'A  prescriptive  right  to  divert  the 
water  of  a  stream  is  not  defeated  by  the 
fact  that  the  right  was  exercised  subject 
to  the  right  of  the  owner  of  the  land 
through  which  the  canal  was  cut  to 
turn  the  water  down  the  natural  chan- 
nel during  six  weeks  of  each  year  to  fa- 
cilitate the  use  of  his  land.  Bolivar 
Mfg.  Co.  y.  Neponset  Mfg.  Co.  16  Pick. 
241. 

The  presumption  of  plaintiff's  right 
to  the  use  of  the  water  of  a  creek  aris- 
ing from  user,  so  as  to  prevent  defend- 
ant from  closing  it  up,  is  not  repelled 
by  a  contract  entered  into  during  such 
user,  by  which  defendant  was  permitted 
to  erect  a  dam  and  flood  gates  so  as  to 
hold  back  the  water  during  the  times 
plaintiff  did  not  need  it.  Jennings  ▼. 
Shericood,  8  Conn.  122. 

'Where,  after  the  death  of  a  person 
using  a  water  right  adversely  to  defend- 
ant, his  administrator  conveyed  the  land 
on  which  the  same  was  situated  to  the 


defendant,  and  he  reconveyed  the  same 
to  the  plaintiff  who  continued  to  use 
the  water  adversely,  the  two  periods  of 
adverse  user  cannot  be  tacked  together. 
Manning  v.  Smith,  6  Conn.  289. 

The  grantee  of  a  mill  and  privilege 
cannot  establish  a  prescriptive  right  of 
erecting  booms  and  storing  logs  m  the 
mill  pond  on  grantor's  land  by  showing 
that  lie  had  enjoyed  such  a  privilege  for 
the  preceding  sixteen  years,  and  that 
his  grantor  had  done  the  pame  for  more 
than  four  years  next  preceding  the  date 
of  the  grant,  as  a  landowner  cannot 
have  an  easement  in  his  o^vn  land. 
Mansur  v.  Blake,  62  Me.  38. 

■The  use  of  water  in  a  particular 
manner  for  a  less  period  than  twenty 
years,  and  even  an  interrupted  use,  may 
be  evidence  of  a  right,  to  be  weighed 
with  other  evidence  by  a  jury.  Oilman 
V.  Tilton,  5  N.  H.  231. 

^  Sec  ante,  §  537. 

^Matheson  v.  Ward,  24  Wash.  407,  85 
Am.  St.  Rep.  955,  64  Pac.  520;  French 
Eoek  V.  Hugo,  L.  R.  10  App.  Cas.  336, 
54  L.  .J.  P.  C.  N.  S.  17,  54  L.  T.  N.  S. 
92,  .34  Week.  Rep.  18;  8tein  v.  Burden, 
24  Ala.  130,  60  Am.  Dec.  453. 

The  diversion  and  use  of  the  waters 
of  a  stream  to  a  certain  extent  for  irri- 
gation purposes,  continuously  and  unin- 
terruptedly  during  the   irrigation   sea- 
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lands  of  another  to  his  injury,  and  such  injiirv  continues  without 
increase  for  ten  years/^  Therefore,  where  an  upper  proprietor  di- 
verts the  water  for  a  period  of  twenty  years,  continuously  and  unin- 
terruptedly, he  acquires,  as  against  a  lower  proprietor,  the  right  to 
continue  the  diversion ;  and  in  such  a  case  it  is  immaterial  whether 
or  not  such  lower  proprietor  had  any  need  of  the  water  during  that 
period.**  But,  since  an  upper  riparian  owner  has  a  right  to  make  a 
reasonable  diversion  of  water  from  the  stream  for  use  on  his  prop- 
erty, the  Oregon  court  has  held  that  even  the  diversion  of  water  can- 
not become  adverse  so  as  to  give  a  right  thereto  by  continuance 
thereof  for  the  statutory  period,  so  long  as  the  rights  of  those  against 
whom  it  is  asserted  are  not  infringed.**  If  no  more  than  the  legal 
right  of  the  upper  owner  is  exercised,  he  has  no  occasion  to  claim  a 
prescriptive  right ;  but  if  he  has  exceeded  his  legal  right,  then  his  us^ 
infringes  that  of  the  lower  owner,  and  is  of  necessity  adverse.  There- 
fore, the  Oregon  decision  adds  nothing  of  value  to  the  general  discus- 
sion upon  the  subject  No  prescriptive  right  to  a  certain  amount  of 
water  from  a  stream  can  bo  acquired  against  a  riparian  owner  by 
diverting  water  below  his  land,  for  such  diversion  does  not  interfere 
with  the  natural  flow  over  his  land  and  is  not  an  invasion  of  his 
rights  which  he  is  bound  to  notice.®  In  an  action  to  determine  water 
rights,  after  defendant  has  successfully  denied  that  he  diverted  all 
the  water  of  a  creek,  he  cannot  recover  waters  he  has  not  diverted  on 
the  ground  of  adverse  user,  or  that  plaintiff  stood  by  and  allowed  him 
to  divert  all  the  water  without  objection-^  Where  lessees  of  a  mine 
take  water  from  a  stream  on  the  leased  premise^s,  and  convey  it  to 
adjoining  lands  to  be  used  by  them  in  the  working  of  a  mine,  their 
right  to  divert  the  water  will  cease  with  the  expiration  of  the  lease, 
and  no  prescriptive  right  to  continue  it  will  have  been  acquired,  ainc^ 
it  will  be  presumed  that  they  acted  under  an  assumption  on  the  part 
of  lessors  and  lessees  that  the  diversion  of  the  water  was  authorized 
by  the  lease.®     A  prescriptive  right  may  be  acquired  to  interrupt  the 

son,  under  claim  of  riofht  adverse  and  •Caw  v.  Tyler,  183  Cftl.  566,  65  Par. 

hostile  to  one  claiming  such  waters  and  1080. 

with   the  latter 'fl   knowledge,   for  more  ^ Hayes  v.  ffUver  Creek  d  P.  Land  rf 

than    five  years   before   the   commence-  Water  Co.  136  Cal.  238,  68  Pac.  704. 

ment  of  an  action  for  damages  and  to  *Chamhcr  Colliery  Co,  ▼.  HoptDOod,  55 

restrain  the  same, — defeats  the  right  of  L.  J.  Ch.  N.  S.  859,  L.  IL  32  Ch.  Div. 

such  claimant  to  that  extent.     Evans  v.  549,  55  L.  T.  N.  S.  449,  51  J.  P.  164. 

Ross  (Cal.)  8  Pac.  88.  But  the  fact  that  a  stream  of  water 

*PoUif  V.  McCall,  37  Ala.  20.  as  turned  along  an  artificial  course  i-n 

*Olney  \\  Fenner,  2  R.  I.  211,  57  Am.  used  by  (tarties  who  take  possession  of 

Dec.  711.  a  mine  under  a  custom  by  which  they 

^Roycc  v.  Cupper  J  37  Or.  256,  61  Pac.  can  i^'ork  it  adversely  to  the  rights  of 

642.  the  true  owner  by  paying  him  a  royalty 
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flow  of  u  stream.  Therefore,  the  owner  of  a  mill  sitiiatod  on  a  small 
s^lreani  may  acquire  a  prescriptive  right  by  erecting  a  reservoir  dam 
further  up  the  stream  and  exercising  a  control  over  the  flow  there- 
from under  a  claim  of  right  for  the  prescriptive  period,  which  can- 
not be  interfered  with  by  owners  of  land  betwet^n  the  rc^servoir  and 
mill."  But  a  person  who  gains  the  right  to  regulate  the  flow  of  tlie 
stream  does  not  gain  a  right  to  the  exclusive  use  of  the  water  so  as 
to  forbid  another  riparian  owner  to  make  use  of  it  as  it  flows  past  his 
property.*^  Intermediate  owners  on  the  stream,  however,  do  not 
gain  a  prescriptive  right  to  control  the  flow  of  the  w^ater  by  using  it 
as  it  flows  past  them  from  the  storage  dam,  which  will  enable  them 
to  compel  the  owner  of  the  reservoir  to  maintain  it  for  their  benefit.** 
A  prescriptive  right  may  l)e  acquired  to  stop  the  flow  of  water  from 
the  stream  in  an  artificial  c/>urseJ^  And  a  prescriptive  right  may 
be  acquired  to  have  land  remain  fn^  from  the  flow  of  water  which 
has  been  diverted  therefrom.**     Or  to  have  the  water  flow  in  a  given 


wiH  not  prevent  the  prrsumption  of  a 
grant  in  favor  of  the  owner  when  he 
agsiin  becomes  poRsesAed  of  the  land 
through  which  it  nniH.  Irimey  v.  Stack- 
er, 35  L.  J.  Ch.  N.  S.  4ft7,  L.  R.  1  Ch. 
306,  12  Jur.  N.  S.  419,  14  L.  T.  N.  S. 
427,  14  Week.  Rep.  743. 

•Brace  v.  Yaie,  10  Allen,  441. 

A  prescriptive  right  to  regulate  the 
flow  of  water  from  a  reservoir  dam  to  a 
mill  is  not  lo^t  in  favor  of  intermediate 
owners  by  the  building  of  a  new  mill 
nnd  changing  the  use  to  which  the  water 
18  put,  although  the  effect  is  to  make 
the  water  flow  in  a  way  to  injure  the 
intermediate  owners,  who  have  made 
use  of  the  water  as  it  flowed  for  more 
than  twenty  j'cars.  If  there  has  been  a 
wrongful  injury  to  the  rights  of  the  in- 
t-crmediate  owners,  they  have  an  action 
therefor;  but  this  will  not  affect  the 
preftcriptive  right  of  the  mill  owner. 
Brace  v.  Yale,  97  Mass.  18. 

^Difer  V.  Oranaton  Print  Works  Co.  22 
R.  1.^506,  48  Atl.  791. 

"  A  prescriptive  right  to  control  the 
flow  of  water  from  a  storage  reservoir 
cannot  be  acquired  by  a  lower  owner, 
where  the  upper  proprietor  exercises  the 
Hole  control  and  management  of  the  out- 
let and  the  use  of  the  liberated  water 
is  equally  bencflcial  to  both  parties. 
Wrare  v.  Chase,  93  Me.  264,  44  Atl.  900. 

The  owner  of  an  intermediate  dam 
will  be  enjoined  from  maintaining  it,  as 


ngninst  a  mill  owner  Inflow  who  owns  a 
renervoir  above  and  has  acquired  a  pre- 
scriptive right  to  control  the  flow  of  the 
stream,  in  such  a  manner  that  his  pond 
must  be  filled  every  day  by  withholding 
the  flow  of  the  water  from  the  lower 
owner  during  the  time  of  filling,  and 
then  letting  it  leak  out  when  the  lower 
mill  is  not  in  use.  Yale  v.  Brace,  90 
Mass.  488. 

"Where  a  mill  owner  closed  up  the 
communication  between  the  stream  and 
a  ditch  through  which  water  was  divert- 
ed from  the  stream,  nnd  has  kept  it 
closed,  without  interruption,  for  more 
than  twenty  years,  he  is  entitled  to  keep 
it  closed ;  and  the  owner  of  land  adjoin- 
ing the  ditch  cannot  object  to  it,  al- 
though the  ditch  may  have  been  an  an- 
cient water  course,  where  he  has  not  had 
a  modem  use  of  the  water.  Dretcett  v. 
Sheard,  7  Car.  &  P.  466. 

^*A  riparian  proprietor  acquires  a 
prescriptive  right  of  exemption  from 
having  his  land  overflowed  by  the  wa- 
ters of  a  stream  being  restored  to  their 
natural  course,  where  the  change  which 
resulted  in  protecting  his  land  from 
overflow  was  made  in  the  flow  by  arti- 
flcial  means,  and  the  riparian  owners 
affected  thereby  acquiesced  in  the  new 
state  of  the  stream  for  over  forty 
vears.  Burk  v.  *Sfimo/iNon,  104  Ind.  17IJ. 
r.4  Am.  Rep.  304,  2  N.  E.  309,  3  N.  E. 
820. 
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course  which  it  has  taken.**     A  right  to  a  waste  way  may  also  be 
acquired.*^ 

541.  What  time  is  necessary  to  give  right. —  The  prescriptive  right 
to  control  the  flow  of  water  is  an  incorporeal  hereditament,  and,  in 
the  absence  of  express  statutory  declaration  to  the  contrary,  the  time 
necessary  to  gain  the  right  is  the  same  as  is  necessary  to  acquire 
rights  in  real  property.*  If  there  is  no  statutory  designation  of  the 
time,  the  use  must  be  continued  long  enough  to  presume  a  grant- 
Where  the  prescriptive  period  for  acquiring  rights  in  real  estate 
is  twenty  years,  that  is  the  period  which  will  govern  the  acquisition 
of  water  rights."  So,  in  jurisdictions  where  the  period  is  fifteen 
years,  that  period  will  govern.^  In  case  the  statute  has  prescribed  a 
period,  that  will  govern.**     Defendant  need  not  be  in  possession  of 


^HSring  v.  Sinking  Spring  Water  Co.  7 
Pa.  Super.  Ct.  63. 

If  a  stream  of  water  has  foUowed  a 
defined  ditch  or  channel  on  upper  lands, 
thence  across  a  highway  and  onto  an- 
other's land,  for  a  period  of  twenty-one 
years  and  upwards,  the  owner  of  the 
lower  land  has  a  right  to  have  the  wa- 
ter discharged  at  that  point.  Adam  v. 
MolL  6  Pa.  Super.  Ct.  380. 

But  no  right  to  a  stream  of  water  is 
acquired  by  one  upon  whose  land  it  is 
unlawfully*  turned,  before  the  expiration 
of  twenty  j^eors.  Shields  v.  Arndt,  4  N". 
J.  Eq.  234. 

^•'  The  peaceful  and  iminterrupted  use 
for  twenty  years  by  the  owner  of  a  mill 
of  the  water  from  a  dam  for  the  pur- 
pose of  working  such  mill,  with  the  flow 
of  water  from  its  wheels  unobstructed 
by  the  water  of  a  dam  below,  under 
claim  of  right  so  to  use  it,  and  which 
use  was  kno^vn  to  the  owner  of  the  dam 
below,  creates  a  presumption  of  right  to 
the  use  and  flow  of  the  water  to  that  ex- 
tent so  as  to  render  the  owner  of  the 
dam  below  liable  for  any  damages 
caused  by  raising  the  height  of  his  dam 
so  as  to  obstruct  that  How  and  cause  a 
backing  up  of  the  water  upon  the  wheels 
more  Sian  had  been  done  at  any  time 
during  such  twenty  years,  although  such 
height  may  not  be  greater  than  that  of 
the  dam  as  originally  built  or  as  it 
might  have  been  built  under  the  grant 
establishing  it.  Mafiier  v.  Myers,  4  B. 
Mon.  514. 

^Oregon  Constr,  Co.  v.  Allen  Ditch  Co. 
41  Or.  209,  93  Am.  St.  Rep.  701,  69  Pac. 
465;  Burden  v.  Stein,  27  Ala.  104,  62 
Am.  Dec.  758 ;  Shencood  v.  Burr,  4  Day, 
244,  4  Am.  Dec.  211. 


'Buddington  v.  Bradley,  10  Conn.  213, 
26  Am.  Dec.  386;  Bealey  v.  Shaw,  6 
East,  214,  2  Smith,  321,  8  Revised  Rep. 
406,  Cited  in  Shencood  v.  Burr,  4  Day, 
250,  4  Am.  Dec.  211;  Ellis  v.  Clemens, 
21  Ont.  Rep.  227,  Affirmed  in  22  Ont. 
Rep.  216;  Stillman  v.  White  Rock  Mfg. 
Co.  3  Woodb.  &  M.  638,  Fed.  Cas.  No. 
13,446;  Presnott  v.  Phillips,  Cited  in  6 
East,  213;  3fason  v.  Hill,  2  Nev.  &  M. 
747,  6  Barn.  &  Ad.  1,  2  L.  J.  K.  B.  N.  S. 
118;  Strickler  v.  Todd,  10  Serg.  &  R.  63. 
13  Am.  Dec.  649. 

Twenty  years'  adverse  possession  of  a 
diverted  water  course  are  indispensably 
necessary,  unless  there  are  other  circum- 
stances from  which  a  grant  may  be  pre- 
sumed in  a  less  time,  to  defeat  the  right 
of  the  proprietor  of  the  ancient  channel 
to  have  the  water  flow  in  it.  Campbell 
v.  Smith,  8  N.  J.  L.  140,  14  Am.  Dec. 
400. 

^Haight  V.  Price,  21  N.  Y.  241. 

^Rogers  v.  Page,  Brayton  (Vt.)  lUi». 
201. 

'"  Under  the  law  of  Texas,  the  right  of 
a  riparian  proprietor  to  use  the  water 
of  the  stream  for  natural  and  domestic 
purposes  may  be  lost  by  the  adverse  pos- 
session of  another  for  the  period  of  ten 
j'ears,  by  analogy  to  the  stetute  of  limi- 
tations which  bars  the  right  of  entry 
on  lands  after  the  lapse  of  such  period. 
Baker  v.  Brown,  55  Tex.  377. 

Under  the  statute  of  limitations  of 
Arizona  (Comp.  Laws,  p.  331,  S  3)  un- 
interrupted adverse  possession  of  a  wa- 
ter right  for  five  years  under  a  claim  of 
right  gives  a  valid  title.  Campbell  v. 
Shivers,  1  Ariz.  161,  25  Pac.  540;  Dalton 
V.  Rentaria  (Ariz.)   15  Pac.  41. 

The  diversion  of  a  certain  amount  of 
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the  land  agaiiust  which  the  riglit  is  claiinod  duriiif*-  th(^  wholo  poricnl.^ 
The  right  begins  to  run  when  the  possession  fir.st  brcoin(»s  adv(»rse, 
and  it  will  continue  to  do  so  regardless  of  the  cliangcs  of  possession 
of  the  property  against  which  the  right  is  claimed ;  and  one  acquiring 
possession  of  the  property  must  take  notice  of  the  fact  of  the  adverse 
user  and  of  the  time  during  which  it  has  been  enjoyed,  and  will  only 
be  entitled  to  take  steps  to  abate  the  nuisance  during  the  unexpired 
portion  of  the  prescriptive  period.  The  right  to  have  water  flow  as 
it  has  been  accustomd  to  do  for  more  than  twenty  years  is  not  lost  by 
reason  of  the  fact  that  there  was  some  interruption  before  the  twenty 
years  began,  and  the  stream  did  not  flow  again  in  its  former  course 
till  within  nineteen  years  of  the  diversion  complained  of.^ 

541a.  When  time  begins  to  run. — Since  adverse  user  is  necessary 
to  perfect  a  prescriptive  right  to  interfere  witli  a  water  course  the 
time  will  not  begin  to  run  until  the  one  against  whom  the  right  is 
claimed  can  be  charged  with  notice  of  the  adverse  claim.^  So,  where 
the  upper  owner  is  using  the  water  for  a  purpose  for  which  he  has  a 
right  to  use  it,  so  long  as  he  does  not  exceed  the  quantity  to  which  he 
is  entitled  he  cannot  claim  an  adverse  use  while  there  is  water  enough 
to  supply  the  needs  of  all  persons  along  the  stream.^  But  where  the 
upper  owner  is  making  a  wrongful  use  of  the  water,  time  will  begin 
to  run  when  the  use  commences,  regardless  of  the  effect  on  the  lower 
owner.^  It  will  begin  to  run  at  the  instant  the  imlawful  use  is  made 
of  the  water,  and  not  at  the  time  works  are  begun  which  are  intended 
to  utilize  it."*  But  a  diversion  of  water,  followed  by  actual  and  ex- 
water  from  a  stream  and  the  use  there-  a  stream,  one  above  the  other,  the  lower 
of  for  the  irrigation  of  lands  situate  dam  being  constructed  first,  and  the  wa- 
near  the  same,  for  six  years  following  ter  at  the  upper  dam  was  diverted  from 
the  appropriation  thereof,  with  the  full  the  stream  in  a  race  which  emptied  be- 
knowledgc  of  riparian  proprietors,  con-  low  the  lower  dam,  and  at  the  time  of 
tinuous,  uninternipted,  peaceable,  open,  the  construction  of  the  upper  dam  there 
and  notorious,  under  claim  of  right  ad-  was  enough  water  for  both  owners,  but 
verse  and  in  hostility  to  uuch  proprietors  subsequently,  from  some  unkno>\n  rinse, 
and  their  successors  in  interest,  gives  a  the  quantity  of  water  became  insuflirient 
prescriptive  right  to  the  diversion  and  for  the  use  of  both,  the  right  of  action 
use  thereof.  Spargur  v.  Heard,  90  Cal.  of  the  lower  owner  against  the  upper 
221,  27  Pac.  198.  owner  nccrued  when  the  upper  dam  was 

•Jordan  v.  Lang^  22  S-  C.  159.  constructed,  and  the  statute  of  limita- 

''Hall  V.  Swift,  4  Bing.  N.  C.  381,  6  tions  commenced  to  run  from  that  time, 
Scott,  107,  1  Arnold,  157,  7  L.  J.  C.  P.  and  not  from  the  time  when  the  quan- 
N.  S.  209.  tity  of  water  was  diminished.     Cape  v. 

^Hughesville  Water  Co,  v.  Person,  182    Thompson,  21  Tex.  Civ.  App.  681,  53  8. 
Pa.  450,  38  Atl.  584 ;  Bowman  v.  Bovr-   W.  308. 
man,  35  Or.  279,  57  Pac.  646.  *  An    appropriator    of    water    from    a 

HJhnrch  v.  StilltDcll,  12  Colo.  App.  43,  stream  is  not  estopped  from  maintain- 
54  Pac.  395;  Eganv.  Estrada  (Ariz.)  56  ing  an  action  to  enjoin  an  unlawful  in- 
Pac.  721;  North  Potoder  Mill  Co.  v.  terference  therewith,  because  the  build- 
Ooughanour,  34  Or.  9,  54  Pac.  223.  ing  of  the  flume  by  means  of  whi^h  th»» 

■  Where  two  dams  were  constructed  in   water   was   diverted    was     begun    more 
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elusive  possession  and  control,  such  as  will  constitute  an  invasion  of 
prior  acquired  rights,  with  the  intent  and  purpose  of  applying  the 
water  to  some  need  or  useful  purpose,  followed  by  actual  application 
within  a  reasonable  time,  such  as  will  serve  to  complete  a  valid  prior 
appropriation, — constitutes  such  a  user  as  will  set  the  statute  of  limi- 
tations in  motion,  and,  if  continued  for  the  statalr^ry  period,  will 
confer  a  valid  title  to  the  easement*^  The  statute  of  limitations  will 
not  run  against  a  right  to  compel  the  restoration  of  a  stream  to 
its  former  channel,  where  the  change  causes  the  casting  of  stone  and 
sand  upon  private  property  in  such  a  way  as  to  constitute  a  private 
nuisance,  the  injury  from  which  is  continuous.^  The  fact  that  h 
does  not  begin  to  nm  until  the  one  against  whom  the  right  is  claime<f 
can  be  charged  with  notice  is  illustrated  by  the  rule  that  no  adverse 
title  can  be  acquired  against  a  grantee  of  governnu^nt  land  until  he 
has  acquired  possession  of  the  property.^  But  the  period  during 
which  squatters  on  public  land  maintained  ditches  for  irrigation 
purposes,  which  continued  under  homestead  entries  prior  to  obtain- 
ing patents,  may  be  counted  in  making  out  the  statutory  period  of 
prescriptive  right  as  against  lower  riparian  proprietors  who  acquired 


than  five  years  before,  where  water  was 
actually  diverted  thereby  to  liis  detri- 
ment only  a  short  time  before  the  action 
was  instituted.  Fuller  v.  iSinan  River 
Placer  Min,  Co.  12  Colo.  12,  19  Pac.  836. 

The  use  of  a  ditch  on  one's  own  lands 
for  the  period  necessary  to  confer  a  pre- 
scriptive right  gives  no  such  right  to 
overflow  the  lands  of  another  thereby, 
if  the  overflowing  has  not  exibted  for 
such  period,  as  prescription  runs,  not 
from  the  time  of  the  construction  of 
the  ditch,  but  from  the  beginning  of  the 
overflow.     Polly  v.  McCall,  37  Ala.  20. 

A  right  by  prescription  of  a  railroad 
company  to  maintain  a  bridge  across  a 
stream  in  such  a  manner  as  to  wash 
away  land  of  another  in  times  of  fresh- 
eta  begins  to  run,  not  from  the  date  of 
completion  of  the  bridge,  but  from  the 
time  of  the  first  damage  to  the  land  so 
occasionetl  by  it.  Kells  v.  Chesapeake  c£ 
O.  R.  Co.  49  W.  Va.  05,  87  Am.  St.  Rep. 
7S7,  ;W  S.  E.  479. 

^Orcifon  Constr.  Co.  v.  Allen  Ditch  Co, 
U  Or.  209,  93  Am.  St.  Rep.  701,  09  Pac. 
455. 

•Wright  v.  Hyraciiae,  B.  d  N.  Y.  /?.  Co. 
49  Hun,  445,  3  N.  Y.  Supp.  480.  Aflirmed 
in  124  N.  y.  608,  27  N.  E.  854. 

^Mathews  v.  Fcrrea,  45  Cal.  51. 

To  defeat  by  diversion  the  riparian 
rights   of  a   patentee   from   the   United 


States  of  public  lands  through  which  a 
stream  flows,  there  must  have  been  an* 
adverse  user  for  the  statutory  period 
after  the  land  was  patented  to  him, 
since  the  presumption  arising  from  an 
adverse  user  is  not  a  grant  against  any- 
particular  person,  but  against  the  title 
under  which  he  holds;  and  a  patentee 
from  the  government  acquires  thereby 
a  new  title  against  which  prior  adverse 
iiser  during  the  government's  ownership- 
is  not  available.  Vanaiokl^  v.  Haines. 
7  Nev.  249. 

But  the  diversion  and  adverse  user  of 
the  water  of  a  strt^im  for  more  than  the 
statutory  period  after  the  suri-ey  and 
location  of  the  line  of  railroad  to  which 
lands  through  which  it  runs  were  grant- 
ed by  Congress  gives  title  thereto  ai» 
against  a  subsequent  purchaser  of  land 
from  the  railroad  company,  although 
such  diversion  and  user  were  for  less 
than  the  statutory  period  after  the  issu- 
ance of  a  patent  to  the  railroad  com- 
pany, since  by  the  acts  of  Congress  then* 
was  a  grant  in  prcBsonti  which  passed 
the  legal  title  thereto  on  the  survey  and 
location  of  the  line,  so  as  to  subject  it  to 
the  running  of  the  statute  of  limita- 
tions, which  was  not  interrupted  or  de- 
feated by  the  subsequent  issuance  of  the 
patent.  Jatitcm  v.  Umith,  95  Cal.  154,. 
30  Pac.  200. 
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tlieir  rights  from  the  govornment  aftor  tho.  upper  ditches  were  cou 
striietod.^  In  analog\'  to  tho  rule  wliich  lias  jjometimos  been  applied 
iu  case  of  the  dauniiing  back  of  wati^r  in  a  stream®  the  New  York 
i^ourt  of  appeals  held,  in  Colrick  v.  Swinbum,^^  that  an  action  for 
wTongfully  diverting  the  water  of  a  streaan  is  not  barred  by  the  lapse 
of  six  years  from  the  time  of  the  first  diversion,  .since  the  wrong  is  a 
continuing  injury  and  is  not  referable  exclusively  to  the  day  when 
it  was  first  committed.  It  may  be  that  the  right  of  the  lower  owner 
to  object  to  the  diversion  of  the  stream  is  not  barred  in  six  years  after 
the  first  diversion  of  the  water ;  but,  if  such  is  the  fact,  the  reason  for 
it  is  that  the  action  is  not  governed  by  the  six  year  limitation  period,, 
but  by  the  longer  one  necessary  to  acquire  an  interest  in  real  estate ; 
and  not  for  the  reason,  as  suggested  by  the  court,  that  it  does  not  bo- 
gin  to  run  when  the  injury  is  first  committed.  If  an  upper  propri- 
etor makes  such  a  change  in  the  condition  of  the  stream  on  his  prop- 
erty that  he  effects  a  diversion  of  the  water  therefrom,  and  this  con- 
dition is  permanent,  the  wrong  is  done  at  that  time;  and  the  mere 
fact  that  the  consexjuences  of  it  are  continuous  does  not  make  the 
wrong  a  continuing  one  so  as  to  extend  indefinitely  the  period  during 
which  the  action  can  be  brought  to  correct  the  wrong.  There  are 
few  injuries  to  real  estate  which  are  not  continuing  ones,  and  yet  the 
rule  is  almost  universal  that  the  right  of  action  arises  at  the  time  tlie 
structure  which  eaus<»s  the  injury  is  completed,  and,  if  the  action  is 
not  brought  within  the  statutory  period  thereafter,  it  is  barred.  And 
there  is  no  ground  for  making  an  exception  to  this  rule  in  favor  of 
one  who  is  injured  by  the  diversion  of  water  from  a  stream.  The 
hardship  which  the  New  York  court  felt  was  the  result  of  applying 
the  statute  which  limits  actions  for  the  recovery  of  damages  to  the 
case  of  the  attempted  acciuisition  of  an  incorporeal  hereditament, 
which  could  not  be  acquired  in  less  time  than  that  necessary  to  ac- 
quire an  interest  in  real  estate.  And,  while  the  decision  was  correct, 
the  court  should  have  held,  not  that  the  injury  was  a  continuing  one, 
but  that  the  right  to  maintain  the  diversion  could  not  be  acquired 
in  less  than  ten,  fifteen,  or  twenty  years,  as  might  be  necessary  to  ac- 
quire real  estate  by  adverse  possession. 

542.  Extent  of  right  acquired. —  The  right  which  is  acquired  by 
the  adverse  use  of  the  water  of  a  stream  is  measured  by  the  extent  to 
which  the  claim  was  asserted  and  maintained.  The  claimant  cannot, 
on  the  one  hand,  gain  a  right  which  is  in  excess  of  his  claim.*     On 

\Meng  v.  Coffep   (Neb.)    60  L.  R.  A.        »•  105  N.  Y.  503.  12  N.  E.  427. 
910,  98  N.  W.  713.  'The   owner   of   a   water   mill    on    a 

*  Sep  po8t,  IS  559  et  aeq.  stronm,  who,  by  a  continuous  uae  and 
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the  other  hand,  he  will  gain  a  right  to  all  he  claims,  although  he  does 
not  make  use  of  it  to  the  full  extent^  In  analogy  to  the  rule  that 
time  will  not  begin  to  run  until  the  one  against  whom  the  right  is 
claimed  is  charged  with  notice,  it  has  been  held  that  a  presumptive 
grant  by  a  lower  proprietor  to  an  upper  proprietor  of  the  right  to 
divert  water  affects  only  the  premises  o^vned  at  tlie  time  by  the  lower 
proprietor,  and  does  not  affect  another  parcel  of  riparian  lands  sub- 
sequently purchased  by  him.^  The  right  to  use  the  water  is  limited 
to  a  use  which  will  not  affect  the  rights  of  the  one  against  whom  the 
right  is  claimed,  any  more  than  his  rights  were  affected  during  the 
time  the  right  was  being  acquired.*  The  extent  of  the  privilege  ac- 
quired is  determined  by  the  actual  user  while  the  right  was  being 
ac(iuirod.*^  But  he  is  entitled  to  exercise  the  prescriptive  ri^t  to 
its  full  extent,  although  some  right  had  been  acquired  by  grant  before 
the  adverse  use  was  made.®  And,  so  long  as  he  keeps  within  the 
limits  of  the  right  which  he  has  acquired,  he  may  make  such  dianges 
in  the  manner  of  using  his  right  as  he  desires. "^  But  the  adverse  use 
of  the  water  in  a  stream  by  means  of  a  mill  and  dam  constructed  in 
a  particular  place,  for  a  period  of  twenty  years,  will  not  confer  upon 
one  the  riglit  to  change  the  location  of  his  dam,  or  erect  one  which 
would  cause  a  different  flowage  from  that  maintained  during  the 
period  of  adverse  user.®     And  it  has  been  held  that  if  the  natural 

occupancy  of  said  miU  and  water  pit,  ciable  degi'ee  from  Uiat  enjoyed,  in  lo- 

acquired  title  thereto  by  actual  adverse  caUty    or    dimensions.     Porter   v.    Dur- 

posseflsion,  also  acquired  title  thereby  to  ham,  74  N.  C.  767. 

a  race  in  the  stream  through  which" the  ^Shretrsbury   v.   Brown,  25   Vt.    197; 

waters   flowed   to  and   over   the   wheel,  Whit  tier  v.  Cocheco  Mfg,  Co,  9  N.  11. 

and  to  so  much  of  the  bed  of  the  stream  454,  32  Am.  Dec.  3S2. 

to  its   thread   above    the   wheel   pit   as  ^Wheailey  v.  Chriaman,  24  Pa.  298,  64 

would   insure  a  free  and   unobstructed  Am.  Dec.  657. 

flow  of  waters  into  such  race  for  the  use  ^  One  gaining  by  prescription  the  right 

of  the  mill.     Cooper  v.  Great  Falls  Cot-  to  the  water  of  a  stream  for  the  opcr- 

ton  Mills  Co.  94  Tenn.  588,  30  S.  W.  ation  of  a  fulling  mill  may  destroy  the 

353.  mill  and  erect  a  grist  mill,  as  the  mill 

*The  right  acquired  by  adverse  use  of  constitutes   the    substance    of   the    pre- 

a  water  power  is  measured  by  the  height  scriptive  ri^ht,  and  the  change  is  only 

and  capacity  of  tlie  dam,  and  not  by  the  in  the  quality  or  name  of  the  mill  and 

partial  use  of  the  water  power  created  works  no  prejudice  to  the  rights  of  oth- 

by  it.     Bliss  v.  Rice,  17  Pick.  23.  era  in  the  water  course.     I/uttrelVa  Case, 

*Union  ^fill  c€  Min.  Co.  v.  Ferris,  2  4  Ck)ke,  86. 

Sawy.  176,  Fed.  C'as.  No.  14,371.  A  mill  owner  who  has  acquired  a  pre- 

*Rohinsoii  v.  Byron,  1  Bro.  Ch.  588;  scriptive  right  to  a  cert^iin  flow  of  wa- 

Prentice  v.  Gciger,  9  Hun,  350.  ter  by  the  use  of  a  particular  mill  will 

When  a  grant  of  a  right  to  change  lose  none  of  such   right  by  altering  or 

the  course  and  flow  of  a  stream  is  pre-  changing  his  mill  or  raising  hi«  dam. 

suined,   the  grant  presumed   is  for  the  Blanchard  v.  Baker,  8  Me.  266,  23  Am. 

precise  right  which   has  been   enjoyed;  Dec.  504. 

and    long  enjoyment   of   one   ditch   can  ^Odiorne.  v.  Lyford,  9  N.  H.  502,  32 

raise  no  presumption  of  a  grant  of  a  Am.  Dec.  387 ;  Buckingham  v.  Smith,  10 

right  to  a  ditch  differing  in  any  appre-  Ohio,  288. 
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£ow  of  the  water  of  a  stream  would  be  of  no  use  to  the  owner  of  land 
between  a  mill  and  a  reservoir  dam,  he  will  not  be  entitled  to  relief 
in  equity  against  the  mill  owner  to  restrain  his  raising  the  dam  and 
placing  different  machinery  in  the  mill  from  what  was  in  use  during 
the  time  he  was  acquiring  his  prescriptive  right  to  control  the  flow 
of  the  stream.*  One  who  has  acquired  by  prescription  a  right  to 
maintain  a  dam  for  the  purpose  of  diverting  water  to  his  barns  and 
house  for  domestic  use  will  not  be  required  to  remove  the  dam  be- 
<*au8e  he  has  used  it  to  divert  water  for  irrigation  purposes  to  the 
damage  of  a  lower  proprietor,  but  will  be  restricted  to  its  mainte- 
nance for  domestic  uses.*^ 

S48.  Bights  in  artiflcial  channel. — If  an  artificial  channel  has  been 
^substituted  for  a  natural  one,  the  same  rights  may  be  acquired  with 
respect  to  it  as  though  it  was  a  natural  one.  No  adverse  right  can  bo 
acquired  where  the  one  against  whom  it  is  claimed  is,  at  the  expira- 
tion of  the  time  and  long  before,  incapacitated  from  making  a  grant 
because  of  infancy.  No  right  can  be  presumed  to  have  been  granted 
by  his  guardian.  The  fact  that  the  one  claiming  the  right  made  the 
necessary  repairs  on  the  conduit  will  not  serve  to  show  that  they  were 
made  by  right  conferred  by  grant  But  the  right  to  the  use  of  the 
water  upon  condition  of  making  the  repairs  may  be  presumed.  A 
mere  negotiation  to  purchase  the  right  when  the  owner  of  the  con- 
duit threatens  to  shut  oflf  the  water  will  not  destroy  an  adverse  right 
which  has  actually  been  acquired ;  but  an  application  to  purchase  bo- 
fore  the  expiration  of  the  limitation  period,  if  unexplained,  will 
jimount  to  an  admission  that  the  use  was  not  adverse.  One  who  ha:^ 
an  adverse  right  may  permit  others  to  share  in  its  use.  A  conveyance 
of  the  undivided  interest  of  one  tenant  in  common  against  whom  no 
adverse  use  exists  because  of  infancy,  to  take  water  from  an  artificial 
aqueduct  laid  in  the  common  land,  will  not  destroy  the  right  he  had 
to  controvert  the  title  of  one  claiming  a  prescriptive  ri^t  to  the  use 
of  such  aqueduct;  and  such  right  may  be  exercised  as  well  by  his 
^antee.* 

544.  Protection  of  right. —  One  who  has  acquired  an  adverse  title 
to  the  use  of  water  may  be  protected  in  its  enjoyment  by  the  court, 
the  same  as  though  it  was  a  natural  right^     The  burden  of  proving 

*7alc  ▼.  Brace,  99  Mass.  488  ^  One  who  has  acquired  a  prescriptive 

^Mfuttenhrook  v.  Alger,  110  Mich.  414,  right  to  divert  a  portion  of 'the  water  of 

IM  N.  W.  213.  a  stream  onto  his  farm,  where  it  sup- 

^Watkins  v.  Peek,  13  N.  H.  360,  40  plies  a   watering  trough,   the  overflow 

Am.  Dec.  156.  from  the  trough  diffusing  itself  over  the 

For  further  discussion  of  this  subject,  surface,   is   entitled  to  nave  such   flow 

flee  chapter  xxv.  continue,  using  it  for  any  purpose  ho 
Vol.  n. — Watebs.  111. 
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lUkintermpted  user  of  the  water  with  the  knowledge  of  the  owner  is 
on  the  one  claiming  the  right  in  case  he  asserts  title  to  it  and  at- 
tempts to  enforce  his  title  before  the  courts.* 

545.  Abandonment  of  right. —  After  an  adverse  right  has  been  ac- 
quired to  use  the  water  of  a  stream  in  a  particular  manner,  it  will 
not  be  lost  by  a  mere  nonuser  for  a  period  short  of  the  time  neces- 
sary to  extinguish  it  by  prescription.^  A  prescriptive  right  is  in  all 
respects  equal  to  a  natural  one,  and  the  rules  with  reference  to  aban- 
donment are  the  same  with  regard  to  both;  and  therefore  the  de- 
cisions dealing  with  the  question  of  abandonment  of  both  classes  of 
rights  may  be  considered  together.  In  order  to  extinguish  a  right 
in  water,  even  by  a  lapse  of  twenty  years,  an  adverse  claim  must  have 
been  made  against  it ;  for  a  mere  nonuser  of  a  right  will  not  destroy 
it,  regardless  of  the  time  which  elapses.*  But  if  the  nonuser  is  of 
such  a  character  that  the  use  by  the  other  riparian  owners  must  of  ne- 
cessity be  adverse  to  it,  the  right  will  be  lost  by  nonuser  for  the  pre- 
scriptive period.  Thus,  where  a  mill  owner,  after  acquiring  the  right 
to  a  high  head  of  water  by  using  a  breast-shot  wheel  which  requires  a 
high  head,  discontinues  its  use  for  twenty  years,  during  such  time 
using  a  ground-shot  wheel,  he  thereby  loses  his  right  to  the  higher 
head  of  water.*  The  prescriptive  right  is  not  lost  by  a  mere  change 
of  use.*     But  the  prescriptive  right  may  not  be  sufficient  to  support 

may  desire ;  and,  where  he  subsequently  A  servient  miU   does  not  escape  its 

conducts  the  surplus  from  a  trough  to  servitude  by   mere  nonuser   for   fifteen 

a  mill  owned  by  him,  he  or  a  purdia8e»  years,  wthout  intent  to  abandon,  of  the 

of  the  mill  and*  water  rights  may  main-  dominent  privilege,  if  that  was  created 

tain  an  action  against  one  obstructing  by  grant,     if  (won  v.  Hori<m,  67  Vt.  266, 

the  flow  of  the  stream.    Holker  v.  Por-  48  Am.  St.  Rep.  817,  31  Atl.  291. 

ritt,  L.  K.  10  Exch.  59,  44  L.  J.  Ezch.  The  right  to  have  the  stream  flow  \r% 

N.  8.  5?,  33  L.  T.  N.  S.  125,  23  Week,  its  natural   course  is  not  acquired  by 

liop.  400,  Aflirminj'  L.  R.  8  Exfh.  107,  prescription    by    a    servient    mil),    as 

42  L.  J.  Exch.  N.  S.  85,  21  Week.  Rep.  against    the    dominant    one    having     a 

414.  right  arising  by  grant  to  divert  water 

^Ball  V.  Kekl,  95  Cal.  606,  30  Pac.  780.  above  and  retium  it  below,  notwithstand- 

^Oyer  v.  Depui,  5  Whart.  584.  ing  the  dominant  richt  has  not  been  used 

Parties  who,  for  over  twenty  years,  di-  for  fifteen  yeaMi  ( there  being  no  intent 

verted  through  an  aqueduct  the  waters  to  abandon  it),  nor  that  the  grant  is  an 

of  springs  which  would  otherwise  have  implied  one  arising  out  of  distribution  to 

flowed  into  the  plaintilTs  mill  pond  will  the  heirs  of  the  original  owner  who  ere- 

not  be  enjoined  from  reconstructing  their  ated  the  easement.    Ibid, 

aqueduct  and  continuing  to  divert  such  *Dreiceti  v.  Sheard,  7  Car.  k  P.  465. 

waters,    although    for   three   years    the  *Palmia  v.  Hehlethwait,  2  Show.  250. 

aqueduct  has  Y^n  temporarily  disused.  Where  a  perscm  having  two  ancient 

without   intent  to   abandon   it,   during  fulling  mills,  to  which  was  annexed  by 

which  time  the  water  has  taken  its  na^  prescription  a  right  to  a  water  course, 

ural    course    to    the    plaintiff's    pond,  pulled  them  down  and  erected  two  mills 

Haight  v.  Morris  Aqueduct,  4  Wash.  G.  to  grind  com,  the  prescriptive  right  to 

C.  601,  Fed.  Cas.  No.  5,902.  the  water  course  was  not  thereby  de- 

^Toymsend  v.  McDonald,  12  N.  Y.  381,  stroyed  but  extended  to  the  grist  mills. 

Reversing  14  Barb.  460.  LuttrelVs  Case,  4  Coke,  86. 
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the  new  ttfle,  and  therefore^  in  a  sense^  the  right  may  be  lost  by  the  at- 
tempted change.  That  is,  the  claimant  will  have  no  right  to  enjoy 
his  new  use,  and,  if  he  insists  on  doing  so,  all  his  right  will  be  gone^ 
although  he  might  lawfully  revert  to  his  old  use  did  he  desire  to  do 
80.^  The  right  may  be  abandoned  by  dealing  with  the  water  in  such 
a  way  as  to  estop  the  owner  of  the  right  to  use  it  from  asserting  his 
rights  against  the  one  to  whom  the  right  to  use  has  been  transferred.* 
A  sale  of  a  mill  privilege  for  its  value  or  an  offer  to  sell,  does  not 
constitute  an  abandonn^nt^ 

*  The  owner  of  a  mill  loses  his  pre-  an  undivided  interest  therein  has  known 
Bcriptive  right  to  a  water  privilege  that  his  cotenant  and  associates  were 
where  he  rebuilds  the  mill  at  a  point  10  erecting  valuable  mills  and  a  dam  below 
or  20  feet  above  its  former  site,  and  on  the  same  river,  whidi  would  impair 
cuts  a  new  race  which  takes  water  from  the  value  of  said  privilege;  and  in  tbe- 
the  stream  higher  up  than  before.  Pier-  conveyances  by  which  the  present  claim- 
son  V.  Elgar,  4  Cranch  C.  C.  454,  Fed.  ant  asserts  title,  no  title  by  prior  appro- 
Cas.  No.  11,167.  priation  was  referred  to  as  appurtenant 

*Liggin9  v.  Inge,  7  Bing.  6S2,  5  Moore  to  the  site,  and  no  use  of  the  site  for 

ft  P.  712,  9  L.  J.  C.  P.  202.  more    than    twenty   years    was   shown. 

A   mill  privilege   obtained   bv   grant  Farrar  v.  Cooper,  34  Me.  394. 

will  be  held  abandoned  and  lost  by  lapse  ^Pillsbury  v.  Moore,  44  Me.   154,  69 

ai  time  and  nonuser,  when  the  owner  of  Am.  Dec.  91. 
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chaptp:r  XX- 

DAlOnNG  BACK  WATER  OF  STREAM. 

.   EXTVNT  OF  BIOHT  TO  DAM  BACK. 

546.  There  is  no  right  to  change  natural  condition  of  stream. 

647.  Water  cannot  be  backed  over  line. 

548.  Water  must  not  interfere  with  mill. 

549.  Drainage  must  not  be  interfpred  with. 

550.  Level  of  lakes  and  ponds  cannot  be  raised. 

551.  No  injury  need  be  shown. 

552.  Legislature  cannot  authorize  the  flooding  of  land. 

552a.  Power  to  permit  flowage  by  regulation  of  use  of  stream. 
552b.  Head  t.  Afna$keag  Manufacturing  Companjf, 

553.  Grants  of  right  to  dam  back  water. 

553a.  Reseryation  of  right. 

554.  Construction  of  grant. 
655.  Effect  of  grant. 

555a.  Grant  with  flowage  rights  established* 

556.  To  what  level  may  water  be  raised  under  grant. 

557.  License. 

558.  Right  to  flow  land  may  be  acquired  by  prescription. 
659.  Wliat  is  necessary  to  give  prescriptive  right. 

559a.  Use  must  be  adverse. 

559b.  Use  must  be  continuous. 

559c.  Rights  of  upper  owner  must  have  been  invaded. 

560.  Extent  of  prescriptive  right. 

561.  What  will  prevent  acquisition  of  right. 

562.  Loss  or  abandonment  of  right. 

563.  Title  to  land  flowed. 

.  Who  is  liable  roB  damhii^g  back  wateb. 

564.  Whoever  causes  injury  may  bo  sued. 

565.  One  who  has  parted  with  title. 
$66.  Purchaser  of  property. 

566a.  Liable  if  flowage  knowingly  continued. 
566b.  Liable  for  adding  to  nnisanoe. 
566c.  Effect  of  request  to  abate. 
TOL.    n.— Watebs.  112.  1763 
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IH.  What  mat  go2?8titutk  an  iixboal  dam. 

567.  Anythiiig  which  casts  the  water  back  Is  illegal. 

568.  A  bridge  may  be  an  obstruction. 

569.  Railroad  bridge;  duty  as  to  construction. 

560a.  Measure  of  care  required  in  eonstruction. 

569b.  Liability  for  injury. 

569c.  Satisfaction  or  release  of  liability. 

569d.  Effect  of  contributory  causes. 

569e.  Recovery  of  damages. 

570.  Drift  and  tUhria. 

571.  That  obstruction  is  beneficial  does  not  dostroy  liability. 

572.  Alteration  of  obstruction. 

573.  Increasing  height  of  danu 

574.  Change  of  location. 
IV.  BmSOT  OF  IjOCAL  oonuitions. 

575.  Character  of  stream. 

576.  Effect  of  high  water. 

577.  No  liability  in  case  of  extraordinary  flood. 

577a.  What  is  extraordinary  flood. 
577b.  Effect  of  negligence. 

578.  Effect  of  character  of  injury. 

y.   PlOCKDUSE  FOB  SECURING  REDBB8S. 

579.  Abatement. 

580.  Statutory  action  for  redress. 
681.  Common-law  actions. 

582.  Relief  in  equity. 

582a.  Injury  must  be  irreparable 

582b.  When  right  must  be  established  at  I«w. 

582c.  Effect  of  laches. 

582d.  Temporary  injunction. 

583.  Criminal  proceeding. 

584.  Joinder  of  causes  of  action. 

585.  Notice;  pleading;  evidence. 

586.  Limitation  of  actions. 

587.  Jurisdiction. 

588.  Judgment. 

589.  Damages  for  permanent  obstruction. 

589a.  Temporary  structure. 

589b.  Damages  for  injury  to  crops. 

580c.  Injury  to  mill  privilege. 

589d.  Measure  of  damages  generally. 

589e.  Rules  for  estimating  damages. 

580f.  Profits  and  interest. 

589g.  Costs  and  expenses. 

590.  Suits  by  property  owner. 

591.  Suit  by  one  in  possession. 

591a.  Tenant;  licensee. 

592.  Suit  by  grantee. 

592a.  Necessity  of  request  for  removal, 

593.  Survivorship  of  action. 
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694.  Joinder  of  parties  plaintiff. 

59o.  Contributory  negligence  as  a  defense. 

696.  Estoppel. 

697.  Contributing  eause. 

598.  Right  and  duty  of  owner  of  obstruetion  to  minimise  injury. 

I.  Extent  of  bight  to  dam  baok. 

546.  There  it  no  rifht  to  ohang^e  natural  condition  of  stream. — 
The  litigation  which  has  arisen  out  of  attempts  on  the  part  of  a  low- 
er owner  to  place  an  obstruction  in  a  stream  tJbe  effect  of  which  was  to 
cause  the  water  to  set  back  over  the  line  of  the  upper  owner  has  been 
so  extensive  that  it  is  necessary  to  devote  a  .separate  chapter  to  the 
oonsideration  of  the  cases  upon  that  subject.  As  has  been  seen  in 
the  preceding  chapter,  each  owner  of  land  along  a  water  course  has 
the  natural  right  to  have  the  stream  maintain  the  condition  which 
nature  gives  it  throughout  the  entire  extent  of  his  territory.  This 
rule  gives  him  a  right  to  have  the  water  leave  his  land  at  its  lowest 
level,  as  well  as  the  right  to  have  the  water  come  down  to  him  from 
above.  Eights  in  running  water  are  governed  by  the  maxim,  Aqua 
curril  ei  debet  currere  ut  currere  solebat.^  Under  this  maxim  the  ri- 
parian owner  has  a  right  to  enjoy  the  natural  flow  of  the  stream  to 
the  full  extent  to  which  it  may  be  made  available  within  the  limits  of 
his  boundaries.  And  for  the  purpose  of  determining  the  possibilities 
of  his  fall  he  is  entitled  to  measure  from  the  point  at  which  the  wa- 
ter stands  in  its  natural  condition  where  it  flows  across  his  boundary. 
The  owner  below  him,  therefore,  can  do  nothing  which  will  cause 
the  water  to  stand  higher  at  that  place  than  is  natural.^  The  right 
to  have  the  water  thus  leave  the  property  of  the  upper  owner  is  a 
corporeal  right,  part  and  parcel  of  the  premises.*  Even  if  the  upper 
proprietor  cuts  drains  into  the  stream,  by  which  the  amount  of  wa- 
ter flowing  therein  is  increased  so  as  to  overflow  its  banks  to  the  dam- 
age of  a  lower  proprietor,  the  latter  will  not  be  permitted  to  dam  it 
back  so  as  to  overflow  the  land  of  the  upper  proprietor.^  And  the 
same  rule  applies  in  case  of  other  wrongful  acts  of  the  upper  own- 
er.*   In  considering  what  is  the  natural  condition  or  ordinary  stage 

^Rhodes  V.  Whitehead,  27  Tex.  304,  84  per     proprietor     for     the     purpose    of 

Am.  JDec.  631.  straighteninff  the  course  of  the  stream 

*Bri4fham  v.  Wheeler,  12  Allen,  89.  will  not  authorize  a  lower  proprietor  to 

*Bcr\rer  v.  Smith,  100  N.  Y.  471,  53  embank  against  the  water  after  it  has 

Am.  Rep.  224,  3  N.  E.  675.  been    returned   to   its   natural   ehannri. 

•WilliamB  v.  Qale,  3  Harr.  k  J.  231.  Missouri  P.  R.  Co.  v.  Keys,  56  Kan.  206, 

*  The  diversion  of  the  water  from  its  45  Am.  St.  Rep.  249,  40  Pac.  276. 

natural  channel  on  the  land  of  the  up- 
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of  the  water,  one  court  held  that  by  ordinary  stage  of  water  in  a 
river,  aa  the  term  is  used  in  a  decree  directing  the  abatement  of  a 
dam  so  as  not  to  interfere  with  a  prior  dam  at  such  stage,  is  meant 
the  stage  of  water  that  ordinarily  flows  in  the  spring  or  other  sea- 
sons of  the  year  when  the  stream  stands  at  the  highest  water  mark, 
and  not  that  which  continues  for  the  longest  time  in  ordinary  sea- 
sons.* But  that  decision  plainly  cannot  be  made  applicable  to  all 
cases,  because  the  riparian  owner  is  entitled  to  whatever  advantage 
there  may  be  in  the  change  of  the  seasons;  and  a  better  definition, 
therefore,  is  that  which  has  been  adopted  by  the  Minnesota  court,  as 
follows:  The  natural  state  of  a  stream  is  that  condition  in  which 
the  stream  is,  under  the  ordinary  operation  of  the  physical  laws 
which  affect  it  This  may  be  different  at  different  seasons  of  the 
year,  and  yet  be  ordinary  by  the  recurrence  of  the  same  condition 
about  the  same  season  every  year  J  The  value  of  a  mill  site  depends 
upon  the  fall  of  water  which  can  be  obtained  at  that  point  And  if, 
during  certain  seasons  of  the  year,  the  level  of  the  water  at  the  point 
where  it  leaves  the  land  of  the  upper  owner  is  several  feet  lower  than 
it  is  in  times  of  high  water  or  freshets,  the  upper  owner  is  entitled 
to  the  full  benefit  which  this  condition  gives  to  his  water  power ;  and 
he  is  entitled  to  object  in  case  the  lower  owner  sets  the  water  back 
over  his  land  to  such  an  extent  as  to  interfere  with  or  destroy  this 
low  level  point  The  lower  owner  has  no  more  right  to  insist  upon 
using  a  portion  of  the  land  of  the  upper  owner  to  increase  the  dif- 
ference between  his  highest  and  lowest  water  level,  than  the  upper 
owner  has  to  insist  that  he  may,  by  dredging  or  removing  obstructions, 
use  the  lower  property  for  a  waste  way,  and  thereby  increase  the 
height  of  his  own  falL  Such  is  the  right  of  the  upper  owner  to  be 
free  from  water  thrown  back  by  the  lower  one  that  he  may  erect  a 
dam  across  the  stream  on  his  own  property  for  the  purpose  of  con- 
structing a  fish  pond,  although  the  effect  is  to  prevent  the  flowing 
back  on  his  land  of  water  by  a  milldam  below.®  The  rule  that  the 
upper  property  is  to  be  free  from  back  water  from  a  lower  dam  ap- 
plies with  full  force  to  property  owned  by  the  government^  so  that 
a  settler  on  public  land  by  erecting  a  mill  thereon  acquires  no  right 
to  flow  water  back  on  other  public  land  without  an  express  grant  of 
the  right  from  the  government® 

•Deoorah  Woolen  MUl  Co,  v.  Qreer,  58       'Wood  v.  Edes,  2  Allen,  578. 
Iowa,  86,  12  N.  W.  128.  •Wilcoaoon  v.  MoOhee,  12  DL  381,  C4 

Wortnan  v.  AmeSy  12  Minn.  451.  Gil.    Am.  Dec.  409. 
347 ;  Amea  v.  Cannon  River  Mfg.  Co.  27 
Minn.  245,  6  N.  W.  787. 
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647.  Water  cannot  be  backed  over  line. —  Although,  as  will  be  seeu 
in  a  subsequent  section/  there  are  few  cases  which  apply  to  the 
damming  back  of  water  the  rule  that  to  entitle  one  riparian  owner 
to  complain  of  acts  of  another  he  must  show  that  he  has  been  injured, 
those  decisions  are  not  only  against  the  weight  of  authority,  but  also 
are  unsupported  by  principle.  Any  swelling  of  the  stream  over  the 
line  is  an  invasion  of  the  rights  of  the  upper  owner,  who  has  a  right 
to  the  stream  in  its  natural  condition,  which  he  may  protect,  not  only 
for  present  needs,  but  for  possible  future  ones.  It  constitutes  a  di- 
rect trespass  upon  his  property  which  he  may  seek  the  aid  of  the 
courts  to  redress,  and  he  is  not  bound  to  show  that  he  is  specially  in- 
jured to  maintain  the  action.^  The  right  of  the  upper  owner  is 
strengthened  if  injuiy  is  done  to  him,  as,  by  the  flooding  of  a  build- 
ing,' or  of  a  mining  claim,*  or  of  a  ford.'  The  law  which  prevents, 
the  damming  back  of  the  water  applies  to  land  within  a  municipal 
corporation  as  well  as  to  that  outside  of  it,  so  that  the  owner  of  a 
building  lot  cannot  obstruct  the  flow  of  a  natural  stream  in  his 
building  operations  to  the  injury  of  his  neighbor.^  Springs  cannot 
be  destroyed,  nor  stagnant  ponds  created.^  As  stated  in  Wilhelm  v. 
Burleyson,^  as  a  general  rule,  a  riparian  proprietor  is  restricted  in 
the  management  of  his  property  by  the  maxim.  Sic  utere  tuo  ui 
alienum  non  Icedas,  and  he  cannot  take  the  initiative  and  construct  a 
dam  on  a  stream  that  will  cause  the  water  to  overflow  and  injure  the 
land  of  his  neighbor,  that  may  lie  opposite  or  above  his  own  premises^ 
either  when  the  water  is  at  its  usual  height,  or  in  an  ordinary  freshet ; 

*See  pest,  S  651.  'Masanio  Temple  Asao.  v.   Banks,  94 

*J<mes  V.  Fisher,  17  Can.  8.  C.  616;  Va.  696,  27  8.  E.  490. 

R4Hnsdale  v.  Foote,  66  Wis.  567,  13  N.  ^Fraler  v.  Sears  Umon  Water  Co.  12 

W.   667 ;    Haas  ▼.   Choussard,   17    Tex.  Cal.  555,  73  Am.  Dec.  662. 

588;  Qihs<m  ▼.  Fischer,  68  Iowa.  29,  25  The  locators  of  a  mining  claim  upon 

N.    W.    914;    Baldtoin    v.  Calkins,   10  the  banks  of  a  creek,  usin^;  the  bed  of 

Wend.  167;  Brotcn  v.  Batoen,  30  N.  Y.  the    stream    for   the  working  of  their 

519,  86  Am.  Dec.  406;  Omelvany  v.  Jag-  claim,  are  entitled  to  recover  for  dam- 

gers,  2  Hill  Ij.  634,  27  Am.  Dec.  417 ;  ages  caused  by  the  subsequent  construe- 

Bahn  ▼.  Thomherry,  7  Bush,  406 ;  Oood  tion  of  a  dam,  which  turns  back  the  wa- 

y.  Dodge,  3  Pittsb.  557 ;  Brovon  v.  Bush,  ter  upon  such  claim  so  as  to  interfere 

46  Pa,  64 :  Warring  v.  Martin,  Wright  with  the   operation   thereof,   preventing 

(Ohio)  380;  IVCalmont  v.  Whitaker,  3  the  tailings  therefrom  from  being  car- 

Rawle,  84,  23  Am.  Dec.  102;  Johns  v.  ried  off.     Siins  v.  Bmith,  7  Cal.  149,  68 

Stevens,  3  Vt.  308 ;  Robertson  v.  Miller,  Am.  Dec.  233. 

40  Conn.  40;  Stout  v.  MoAdams,  3  111.  'Harmon  v.  Carter  (Tenn.  Ch.  App.) 

67,  33  Am.  Dec.  441 ;   Summy  v.  Mul-  69  S.  W.  656. 

ford,  6  Blackf.  202;  Bcheihle  ▼.  Lato,  65  •Earl  v.  De  Hart,  12  N.  J.  Kq.  280,  72 

Ind.   332 ;   Sumner  ▼.  Tileston,  7   Pick.  Am.  Dec.  395. 

198;  Hodges  v.  Hodges,  6  Met.  206;  Lu-  ^Neal  v.    Henry,    Meigs.    17,    33   Am.. 

ther  Y.  Winnisimmet  Co.  9  Cush.  171;  Dec.  126. 

Foa  Y.    Fostoria,    14   Ohio   C.   C.    471;  *  106  N.  C.  381,  11  8.  £.  590. 
Booker  v.   McBride,   16  Tex.  Civ.  App. 
348.  40  S.  W.  1031. 


Digitized  by  VjOOQ IC 


1768  RIGHTS  BETWEEN  INDIVIDUALS.  [§  547 

or  that  80  obstructs  its  flow  as  to  prevent  the  land  of  the  other  ri- 
parian proprietor  from  being  properly  drained.*  The  maxim  of  the 
common  law  that  the  owner  of  the  soil  has  absolute  dominion  over  it 
above  and  below  the  surface,  and  that  damage  caused  to  others  by 
his  rightful  command  over  his  own  soil  is  danmum  absque  injuria, 
has  no  application  to  such  case.^^  Throwing  the  water  back  on  the 
upper  land  is  a  nuisance  in  and  of  itself,  of  which  the  upper  owner 
may  complain  whenever  he  desires  to  do  so,  whether  it  is  a  direct 
injury  to  him  or  not  He  has  a  right  to  have  his  land  free  from  the 
water  and  can  object  to  its  presence  whenever  he  chooses;  and  the 
lower  owner  ha«  no  right  in  the  premises.*^  The  flooding  of  land  by 
water  set  back  by  artificial  obstructions  placed  in  a  running  stream 
is  a  taking  of  such  land  within  the  meaning  of  the  provision  of  Wis- 
consin Constitution  requiring  compensation  to  be  made  where  pri- 
yate  property  is  taken  for  public  use.**  The  right  of  the  lower  owner 
to  dam  back  the  water  of  the  stream  is  not  strengthened  by  the  fact 
that  the  upper  owner  is  casting  it  upon  his  property  in  an  illegal 
manner.  The  remedy  of  the  lower  owner  is  not  to  obstruct  the  en- 
lire  flow  of  the  stream,  but  to  resort  to  his  legal  action  to  compel  the 
upper  owner  to  desist  from  his  wrongful  use.  Therefore,  the  fact 
that  the  upper  owner  has  cut  ditches  for  the  purpose  of  draining  the 
Avater  on  his  land  into  the  stream,  in  such  a  way  as  greatly  to  in- 
<!rease  the  flow,  does  not  permit  the  lower  owner  to  construct  dams 
for  the  purpose  of  stopping  the  flow  of  the  stream.**    And  especially 

*Moffett  V.  Brewer,  I  G.  Greene,  348 ;  2  Rolle  Abr.  140,  pi.  6,  says  if  a  man 

Delnn^y  v.  Boston,  2  Harr.   (Del.)  489;  fetops   a  stream  of  water    which    runs 

MorrisW  Comm^inder,  26  N.  C.  (3  Ired.  through  his  land  by  which  my  land  is 

L.)    510;    Miller  v.   Stotcman,  26  Ind.  surrounded,  it  is  a  nuisance  to  me;  cit- 

143.  ing  9  Edw.  IV.,  3.5.    The  question  there 

A   ripaiian   proprietor  may    restrain  was  as  to  the  right  to  enter  the  land  and 

the  construction  of  a  weir  in  the  alveus  throw  down  the  obstruction,    and    the 

of  a  stream,  where  it  affects  the  flow  of  question  of  nuisance  was  only  inciden- 

the  water  of  the  stream  past  hifl  lands,  tally  passed  on. 

Belfast  Hopeworks  v.  Boyd,  Ir.  L.  R.  21  The  erection  of  a  dam  by  one  to  whom 

ICq.  560.  land    is    conveyed    without    any    water 

So.  an  upper  proprietor  is  entitled   to  rights  or  privileges  is  a  nuisance  sub- 

Tnaintain  an  action  against  a  lower  one  ject  to  abatement,  where  it  floods  the 

for  increasing  the  height    of    a    weir,  land  of  an  adjoining  riparian  owner,  and 

where  the  effect  is  to  raise  the  water  of  injures  his  water  privileges.     Winchell 

the  river  as  it  flows  past  the  upper  pro-  v.  Olark,  68  Mich.  64,  35  N.  W.  907. 

prietors  land,  although  no  actual  dam-  "Arimond  v.  Green  Bay  d  Jf.  Canai 

age  is  done.     M'Olone  v.  Smith,  Ir.  L.  Co.  31  Wis.  316. 

K.  22  C.  L.  550.  ^Hooper  v.   Wilkinson,  15  La.    Ann. 

^•CoUmcy  v.  Farrow,  91  Hun,  82,  36  497,  77  Am.  Dec.  194;    UoCormiek    t. 

N.  Y.  Supp.  164.  Eoran,  81  N.  Y.  86,  37  Am.  Rep.  479. 

"^notc  V.  Coivles,    22    N.    H.    302 ;  See  also  preceding  sectioa. 
rihodes  V.  Whitehead,  27  Tex.  304,  84 
Am.  Dec.  631 ;  Beech  v.  Kuder,  15  Pa. 
Super.  Ct.  89. 
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is  this  true  if,  by  the  obstruction  placed  in  the  stream  by  the  lower 
owner,  the  property  of  an  innocent  person  is  .injured. ^^ 

548.  Water  must  not  interfere  with  mill. —  A  special  injury  is  in- 
flicted upon  the  upper  owner  if  the  water  is  set  bacJc  in  the  stream 
a<*ross  the  line  in  such  a  way  as  to  interfere  with  the  flow  of  water 
from  the  wheel  of  a  mill  on  the  upper  property.^  Such  act  is  a  pri- 
Tate  nuisance.^  The  mere  setting  hack  of  the  water  gives  a  right  of 
4iction  and  entitles  the  upper  owner  to  at  least  nominal  damages.'* 
Where  the  water  power  of  the  upper  owner  is  unlawfully  destroyed 
"by  the  construction  of  a  dam  below,  the  upper  owner  is  entitled  to 
recover  his  dtunages  irrespective  of  the  question  as  to  whether  thp 
<?onstruction  of  the  dam  was  necessary  for  the  protection  of  defend- 
ant's property  or  that  of  other  riparian  owners.*  The  boimdary  line 
-dividing  the  upper  from  the  lower  property  is  the  point  at  which  the 
rights  of  the  adjoining  owners  terminate.  The  lower  owner  may  set 
the  water  back  to  that  point,  b\it  not  beyond  it.  An  action  T^ill  lie 
l>y  a  mill  owner  having  a  t-ailrace  cut  through  his  land  to  a  stream 
for  the  escape  of  water  from  his  mill  wheel,  against  one  who,  by 
erecting  a  dam,  raises  the  stream  above  its  ordinary  natural  level, 
and  as  a  consequence  backs  the  water  up  the  tailrace  upon  the  mill 
owner,  thereby  obstructing  the  working  of  his  mill.^  The  right  of 
the  upper  owner  is  absolute  and  he  is  entitled  to  object  to  any  in- 
terference with  it,  and  therefore,  in  an  action  by  a  mill  owner  ffu- 
obstructions  to  his  machinery  from  back  water  from  a  dam  erected 
by  another  on  a  river  below,  such  obstructions  need  not  be  contin- 
uous tvo  entitle  him  to  a  recovery.  One  hour's  obstruction  would 
furnish  as  complete  a  cause  of  action  as  any  longer  period  of  time.^ 

549.  Drainage  most  not  be  interfered  with. — That  the  lower  own- 
er is  not  entitled  to  set  back  the  water  across  the  boundary  line  is 
tnost  strongly  demonstrated  by  tbe  fact  that  the  upper  owner  has  a 
right  to  avail  himself  of  the  stream  flowing  through  his  property  for 
drainage  pur|)oses  to  its  fullest  extent.  The  level  of  water  .standing 
in  the  soil  will  usually  correspond  quite  closely  to  that  of  the  water 
flowing  in  the  stream,  so  that  anything  which  raises  the  height  of 
the  latter  will  prevent  the  water  in  the  soil  from  flnding  its  way  into 

^*^fartin  v.  Riddle,  26  Pa.  415,  note.  by  the  iip|>er  miU  owner  by  the  dam- 

^Hoatner  v.  Hendernon,  5  Mart.  N.  S.  min^  back  of  the  water  in  nmaU  wiU  no! 

18«;  Hill  V,  Ward,  7  III.  2S5:  Brotm  v.  prevent     hiH     recovery.     Thomptton     v. 

Boiren.  30  N.  Y.  519.  S6  Am.  Dec.  406:  Crocker,  0  Pick.  59. 

JfutrhiniKm  v.  Coleman.  10  N.  J.  L.  78.  *MilUr  v.  Hhenandoah  Pulp  Co.  38  W. 

*Moffett  V.  Bretcer,  1  G.  Greene,  348.  Va.  558,  18  S.  K.  740. 

'lAttle  T.  Htanback.  63  X.  C.  285.  *Wat!ton  v.  Perinr,  13  V.  O.  C.  P.  229. 

The  mere  fact  that  the  injury  suffered  •Cory  v.  8ileox,  6  fnd.  39. 
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the  Stream  and  will  render  the  land  adjoining  the  stream  wet  and 
unfit  for  cultivation.  And  any  act  of  the  lower  owner  which  will 
tend  to  cause  such  a  condition  is  a  wrong  to  the  upper  owner  and  he 
is  entitled  to  maintain  an  action  to  protect  his  rights.^  That  a  right 
of  drainage  through  an  ancient  water  course  has  become  of  no  value 
by  reason  of  the  construction  of  a  public  sewer  system  will  not  de- 
feat an  action  for  injuries  caused  by  obstruction  of  the  water  course 
so  as  to  interfere  with  the  right  of  drainage  through  it*  So,  a  ri^t 
of  action  for  obstructing  a  water  course  through  which  plaintiff  has 
a  right  of  drainage  is  not  affected  by  the  construction  at  the  same 
time  of  a  new  drain,  although  plaintiff's  land  is  thereby  as  effectually 
drained.*  But  the  mere  construction  of  a  drain  gives  no  right  to 
its  maintenance  until  it  has  existed  for  the  prescriptive  period,  so 
that  a  lower  owner  is  not  liable  for  raising  his  dam  so  as  to  obstruct 
a  newly  constructed  drain^  if  he  does  not  thereby  interfere  with  ri- 
parian rights  of  the  owner  of  the  drain.*  The  New  Hampshire  court 
has  said  that  the  upper  proprietor  cannot  complain  that  his  right  of 
drainage  is  cut  off,  if  such  effect  results  from  merely  a  reasonable 
use  by  the  lower  owner  of  his  property.*  But  that  places  the  liability 
upon  an  entirely  wrong  principle.  The  wrong  comes  in  backing  the 
water  over  the  line*  and  the  reasonableness  or  unreasonableness  of 
the  act  of  the  lower  owner  is  wholly  immaterial. 

550.  Level  of  lakes  and  ponds  cannot  be  raised. —  The  rule  which 
prevents  the  setting  back  of  the  water  of  a  stream  prevents  the  rais- 
ing of  the  level  of  lakes  or  ponds  to  the  injury  of  abutting  owners.^ 
The  fact  that  the  outlet  of  the  lake  is  not  a  running  stream,  but  sub- 
merges itself  and  filters  through  a  bed  of  gravel,  is  immaterial.*  The 
permanent  maintenance  of  the  water  of  a  navigable  lake  at  a  heigjht 

^Murdoch  v.  Stickney,  8    Ciish.    113  j  erty  diverts  the  surface  water  to  and 

OUoer  y.  "New  York  Bay  Cemetery  Co,  upon  the  land  of  his  neighbor  he  is  not 

is  N.  J.  Eq.   109;   Treat  v.  Bates,  27  liable,  and    the    injury    which    results 

Mich.   390;   Hastings  ▼.    Livermore,    7  therefrom  is  damnum    absqtie    injuria. 

Gray,  194;  Pugh  v.  Wheeler,  19  N.  C.  (2  has  no  application  to  a  case  where  an 

Dev.  A;  B.  L.)  50;  Pixley  v.  Clark,  35  N  adjoining  proprietor  dams  up  a  natural 

Y.  625,  91  Am.  Dec  72;  Ferris  v.  Well-  water    course,    and    thereby  causes   the 

horn,  64  Miss.  29,  8  So.  165;  Bassett  v.  surface  water  to  overflow  the  land  of 

Salisbury  Mfg.  Co,  43  N.  H.  569,  82  Am.  his  neighbor. 

Dec.  179;  Smith  v.  Philadelphia  rf  R.  R.  'Hastings  v.  JAvermore,  7  Gray,  194. 

Co,  57  Fed.  903;  Montgomery  v.  Locke  ^Hastings  v.  Livermore,  15  Gray,  10. 

(Cal.)    11  Pac  874,  Reargument  in  72  ^Cotton  v.  Pocasset  Mfg.  Co.  13  Met. 

Cal.  75,   13  Pac.  401;   Booker    v.    Mo-  429. 

Bri^e,  16  Tex.  Civ.  App.  348,  40  8.  W.  ^Bassett  v.  Salisbury  Mfg.  Co.  4S  N, 

103 1.      In   the   latter   case  some    cases  H.  578,  82  Am.  Doc.  179. 

dealing  with  surface  water  were  distin-  ^Dole  v.  Clow,  21  111.  App.  477. 

guished  on  the  ground  that  the  common-  'Hebron  Qravol  Road  Co,  v.  Har9<9ff, 

law  rule,  that  when  an  adjoining  pro-  90  Ind.  192,  46  Am.  Rep.  199. 
prietor  in  the  ordinary  use  of  his  prop- 
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above  high-water  mark  constitutes  a  taking  of  the  property  of  the 
adjoining  owners  which  entities  them  to  compensation.^  One  who 
has  been  granted  an  injunction  to  restrain  the  cutting  of  trees  and 
\indei^;rowth  on  the  banks  of  his  pond,  and  the  digging  of  ditches 
which  would  empty  surface  water  therein  and  fill  it  in,  but  has  been 
refused  such  relief  against  the  cultivation  of  land  already  cleared ;  and 
who  undertakes  to  prevent  such  cultivation  by  raising  his  dam  so  as 
to  overflow  such  cleared  portion  by  back  water, — may  be  ordered  by 
the  court  to  lower  the  dam  to  the  height  at  which  it  stood  at  the  time 
of  the  granting  of  the  injimction,  and  may  be  attached  for  contempt 
for  refusal  to  obey  such  order/  Equity  will  not  restrain  the  owner 
of  a  dam  from  raising  it  or  deepening  the  channel  so  as  to  change 
the  natural  level  of  the  lake  forming  the  reservoir,  when  the  injury 
done  may  be  compensated  for  in  money  damages,  and  the  question 
of  avoiding  a  multiplicity  of  suits  does  not  arise,  because  no  action 
at  law  had  been  brought.' 

551.  Ho  injury  need  be  shown. —  Some  of  the  earlier  cases,  which 
were  decided  upon  the  ground  that  priority  of  use  was  the  basis  of 
rights  in  a  flowing  stream,  seem  to  indicate  that,  in  order  to  give  the 
upper  OAvner  a  right  of  action,  he  must  show  that  he  has  been  in- 
jured. But  it  has  become  settled  that  the  right  to  the  natural  flow 
of  the  stream  is  a  natural  right,  given  by  nature,  and  that  it  de- 
pends solely  on  ownership  of  the  banks  of  the  stream,  regardless  of 
whetlier  any  use  has  been  made  of  it  or  not  The  conclusion  must 
necessarily  follow  that  an  interference  with  this  right  will  entitle 
the  riparian  owner  to  redress,  whether  he  can  show  any  actual  in- 
jury or  not.  Injury  is  shown  as  soon  as  it  appears  that  the  water  is 
backed  over  the  line.  The  upper  proprietor  has  a  right  to  protect 
himself  from  the  acquisition  of  prescriptive  rights  at  least,  and  that 
right  is  not  diminished  by  the  fact  that  he  has  no  present  use  for  his 
rights  to  their  full  extent.*    When  the  rights  of  the  upper  owner  are 

*Be  Minnetonka  Lake  Improv.  Co,  56  27 ;  Branch  v.  Doane,  18  Conn.  233 ;  EU- 

Minn.  513,  45  Am.  St.  Rep.  494,  58  N.  ington  v.  Bennett,  59  Ga.  286;   Graver 

W.  295.  V.  8h4}lh  42  Pa.  58;  Graham  v.  Burr,  4 

*Baker  v.  Weaver,  104  Ga.  228,  30  8.  Grant  Ch.  (U.  C.)  1;  Rigney  v.  Taconia 

E.  726.  Light  d  Water  Co,  9  Wash.  576,  26  L.  R. 

Kloe  v.  Winnepiaiogee  Lake  Cotton  <£  A.  425,  38  Pac.  147;  Doud  v.  Guthrie, 

Woolen  Mfg.  Co,  37  N.  H.  254.  13  III.  App.  663, 

^Miller  r,  Shenandoah  Pulp  Co,  38  W.       In  an  action  for  damages  to  one's  land 

Va.  558,  18  S.  E.  740;  Baasett  t.  Salis-  caused  by  the  erection  of  a  dam  or  em- 

Imry  Mfg.  Co.  28  N.  H.  455 ;    BiU   v.  bankment  by  another,  it  is  not  necessary 

Ward,  7  111.  285 ;   Whipple  v.  Cumber'  to  a  cause  of  action  that  such  landowner 

lend  Mfg.  Co.  2  Story,  661,  Fed.  Gas.  should  prove  that  the  obstruction  com- 

No.  17,516;  Alexander  v.  Kerr,  2  Rawle,  plained  of  caused  the  water  both  to  over- 

83,  19  Am.  Dec.  616;  Cory  y,  Silcox,  6  flow  and  remain  on  the  land  to  a  greater 

Ind.  39;  PastoriuM  v.  Fisher,  1  Rawle,  extent  than  it  would  have  done  if  the 
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invaded  the  law  presumes  damage,  so  that  no  special  injury  need  be 
shown.-  To  give  a  right  of  action  it  is  sufficient^  therefore,  that  the 
level  of  the  water  is  raised  in  the  channel,  and  it  is  not  necessary 
that  it  should  overflow  its  banks.'^  The  rule  de  tn^inimis  has  no  ap- 
plication to  such  cases.*  An  action  will  lie  for  penning  back  water, 
as  soon  as  it  interferes  with  a  use  to  which  the  upper  proprietor  at- 
tempts to  put  his  land,  although  he  was  not  making  such  use  of  the 
land  when  the  dam  was  built.*'^  In  order  to  give  the  upper  owner  a 
right  of  action  the  water  must  be  set  back  over  his  line,  because 
neither  the  erection  of  a  dam  nor  the  ponding  of  the  water  is  a  nui- 
sance per  se.^  So,  it  is  not  the  erection  of  the  dam  which  gives  the 
right  of  action,  but  the  subsequent  use  of  it  in  case  it  throws  the  wa- 
ter across  the  line."'  As  stated  above,  some  of  the  earlier  cases  held 
that  to  entitle  the  upper  owner  to  relief  he  must  show  that  he  has 
been  injured.*  It  was  held  that  the  mere  raising  of  the  level  of  the 
water  within  the  channel  did  not  show  special  injury.*  These  de- 
<;isions  do  not  represent  the  correct  rule  upon  the  subject.  Of  course, 
■one  who  seeks  to  compel  a  lower  riparian  owner  to  lower  a  dam  on 
his  property  because  :t  is  an  injury  to  land  of  the  upper  proprietor 

obstruction  had  not  been  made.     It  is       'Rogers  v.  Barker,  31  Barb.  447. 
sufficient  to  prove  either  result.  Dotid  v.       So,  an  upper  riparian  proprietor  can- 
GuthriCf  11  111.  App.  194.  not  mointain  an  action  as  a  prior  ap- 

'Woodman  v.  Tufts,  9  N.  H.  SS ;  Atnos^  propriator  of  a  stream  to  prevent  the 
Jceag  Mfg,  Co,  v.  Goodale,  46  K.  H.  53.       erection  of  a  dam  in  the  stream  on  the 

*Wright  v.  Moore,  38  Ala.  593,  82  Am.  lands  of  a  lower  owner  when  he  fails  to 
Dec.  731 ;  Ripka  v.  Sergeant,  7  Watts  &  show  that  he  has  suffered,  or  will  neces* 
S.  9,  42  Am.  Dec.  214.  narily  sustain,  any  injury  to  his  prem- 

If  the  lower  owner  throws  the  water  ises  by  such  erection,  where,  instead  of 
l>ack  upon  a  mill  wheel  of  the  upper  pro-  a  proposed  8-foot  dam,  one  would  be  re- 
prietor  the  latter  may  maintain  an  ac-  quired  70.66  feet  high  to  back  the  water 
tion  to  protect  his  right,  although  the  to  his  lower  line.  Blair  v.  Bostcell,  37 
i^rater  is  not  thrown  out  of  the  banks.  Or.  16S,  01  Pac.  341. 
-and  no  perceptible  damage  is  done.  Hen-  ^Sargent  v.  Stark,  12  N.  H.  332;  State 
^Hck  v.  Cook,  4  Ga.  241.  v.  Suftle,  115  N.  C.  784,  20  S.  E.  725. 

*Dickson  v.  Burnliam,  14  Grant  Ch.  An  owner  of  a  dam  cannot  be  held 
(U.  C.)  594.  liable  for  the  flowing  of  upper  riparian 

The  slightest  flooding  back  caused  by  lands  when  it  is  evident  that  the  dam, 
-a  dam  complained  of  will  entitle  the  as  constructed,  could  not  throw  the  wa- 
upper  proprietor  to  damages,  nominal  ter  back  onto  the  damaged  lands.  Lotc- 
if  the  injury  is  very  slight,  compeiisa-  cry  v.  San  Joaquin  d  K.  River  Canal  & 
tory  if  substantial.  ^  Kemmerer  v.  Edel-  Irrig.  Co,  134  Cal.  186,  66  Pac.  225. 
man,  23  Pa.  143 ;  Thompson  v.  Crocker,  *Oarrett  v.  McKie,  1  Rich.  L.  446,  44 
,0  Pick.  59.  Am.  Dec.  263:  Omelvany  v.  Jaggers,  2 

^McLaren  v.  Cook,  3  U.  C.  Q.  B.  299.     Hill  L.  634,  27  Am.  Dec.  417;  Cooper  t. 

Although  the  water  from  a  dam  has    Barber,  3  Taunt,  99. 
^een   set  back   over    land    for    several       'Chalk  v.  UcAlily,  11  Rich.  L.  163; 
years,  leas  than  the  period  of  limitation,   State  em  rel,  fieise  v.  Hennepin  County 
the  upper  proprietor  may  maintain  an   Dist.  Ct,  83  Minn.  464,  86  N.  W.  455; 
-action,  if,  upon  attempting  to  make  a    Cooper  v.  Hall,  5  Ohio,  323;  M'Elroy  v. 
new  use  of  his  property,  he  finds  that   Qoble,  6  Ohio  St.  187.    ^  ,  , 
the  use  is  interfered  with  by  the  water. 
Hing  V.  Tiffany,  9  Conn.  162. 
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lias  the  b\irdeii  of  proving  the  injury.*^  But  tlio  upiM^r  owner  has 
-a  ri^t  to  have  the  water  leave  his  property  at  its  natural  level,  and 
-an  invasion  of  that  right  is  an  injury  to  him  which  gives  him  a  right 
•of  action. 

852.  Legislature  cannot  anthoriie  the  flooding  of  land. —  The  flood- 
ing of  lands  to  create  a  pond  or  reservoir  is  virtually  a  taking  of  the 
land  within  the  meaning  of  the  constitutional  provisions  that  pri- 
vate property  shall  not  be  taken  for  public  use  witliout  making  com- 
pensation. Therefore,  the  legislature  cannot  authorize  such  flooding 
for  a  public  use  without  making  compensation,  and  it  has  no  power 
to  authorize  it  for  a  private  use  under  any  circumstances.^  And 
therefore  the  mere  grant  of  authority  to  erect  a  dam  will  not  en- 
title the  grantee  to  set  the  water  back  across  a  boundary  line.*  A 
legislative  act  authorizing  the  building  of  a  dam  across  a  navigable 
Tiver  will  protect  the  one  doing  the  work  from  liability  to  an  indict- 
ment only,  and  not  from  the  necessity  of  answering  to  the  upper  own- 
^r  for  injury  caused  by  flowing  his  land.*  A  statute  authorizing  the 
maintenance  and  construction  of  booms,  but  making  no  provisions 
against  the  flowing  of  lands  higher  up  the  stream,  or  for  the  recov- 
•ery  of  damages  caused  by  such  flowing,  does  not  show  a  legislative 
intent  to  exempt  boom  companies  from  such  liability,  or  autihorizo 
them  to  flow  land  if  necessary  to  the  successful  prosecution  of  their 
business.*     Authority  conferred  by  statute  upon  a  railroad  corpora- 

^Avery  ▼.  Empire  Woolen  Co.  82  N.       An  net  of  the  IrgisUture  permittini? 

Y.  j>83.  th«  damminfc  of  the  outlet  of  a  lake  with 

^Colwell  V.  May*8  Landing  Water  Pow'  a  dam  7   feet  hifi^h,  but  forbidding  the 

■er  Co.  19  N.  J.  £q.  245;   Wabash  d  E,  raisin^^  of  the  water  of  the  lake  above 

<fanal  Co,  v.  Spears,  16  Ind.  441,  79  Am.  its  ordinary  level,  is  inoperative  when 

Dec.  444;   Trenton  Water  Power  Co,  v.  any  dam  of  appreciable  service  to  the 

Jtaff,  36  N.  J.  L.  335;  Eastman  v.  8t,  grantee   would  raise  the  water  of  the 

Anthony    Falls    Water-Poirer    Co,    43  lake  above  its  ordinary  level.    Arimond 

Minn.  60,  44  N.  W.  882.  v.  Green  Bay  d  M,  Canal  Co,  31  Wis. 

*Lee  y,  Pembroke  Iron  Co,  57  Me.  481,  316. 
2  Am.  Rep.  59;  Amoskeag  Mfg,  Co.  v.       A  water-power  company  organised  and 

QoodaU,   46   N.   H.   53:    Hinnickson    t.  continued  for  private  profit,  empowered 

-Johnson,  17  N.  J.  L.  129,  34  Am.  Dec.  by  statute  to  maintain  for  its  own  emol- 

184:  Rotean  v.  Johnson.  17  N.  J.  L.  154;  ument  a  dam  erected  by  public  officers, 

Xfritiend/en  t.  Wilson,  5  Cow.  165,  15  Am.  is  not  immune  from  liability  for  injury 

Dec.  462.  to  private  citizens  consequent  upon  such 

An  act   authorizing   the   owner    of  a  maintenance;    such    immunity    extendi 

mi]ldam    "to  raise    the    dam"    to    the  only  to  acts  done  under  valid  legislation 

height    of  the    natural    surface   of    the  in  the  execution  of  a  public  trust  for 

water  at  the  line  of  his  lands  will  be  the  public  benefit,  with  care  and  skill, 

construed   to   authorize   the   raising  of  withm  the  scope  of  authority.    Trenton 

the  water  in  the  dam  to  that  height,  and  Water  Power  Co.  v.  Raff,  36  N.  J.  I-. 

not  to  authorize  the  raising  of  the  struc-  335. 

ture  of  the  dam  by  which  the  water  will       *Ea8tman  t.  Amoskeag  Mfg.  Co.  44  N. 

be  made  to  flow  back  upon  the  lands  H.  143,  82  Am.  Dec.  201. 
<of  the  adjoining  proprietor.     Colwell  r,       *Orand  Rapids  Booming  Co,  v.  Jarvis, 

May's  landing  Water  Power  Co.  19  N.  30  Mich.  308. 
^J.  kq.  246. 
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tion  to  construct  its  road  upon  its  own  land  does  not  justify  the  ob- 
struction by  it  of  a  natural  water  course  due  to  the  insufficiency  of  a 
culvert,  by  means  of  which  the  water  was  thrown  upon  the  plaintiff'^ 
property  to  his  injury.*  Since  the  legislature  cannot  authorize  the 
erection  of  the  dam  without  making  compensation  to  the  upper  own- 
er, the  grant  of  power  to  erect  it  does  not  take  away  the  right  of 
the  upper  owner  to  abate  it  as  a  nuisance  if  it  interferes  with  his 
rights.*  As  said  in  Lee  v.  Pembroke  Iron  Co,''  he  who  assumes,  un- 
der color  of  legislative  authority,  to  overflow  an  ancient  mill,  "takes*^ 
that  mill  and  privilege  from  the  owner  as  effectively  and  directly  aa 
though  he  entered  upon  the  premises  and  demolished  the  buil<Ung. 
And  when  the  flowing  is  done  under  legislative  authority  the  upper 
owner  will  be  entitled  to  a  common-law  remedy  if  no  statutory 
remedy  is  found  applicable.*  A  railroad  company  is  not  relieved 
from  liability  for  a  dam  on  its  right  of  way  which  amounts  to  a  nui- 
sance, and  which  it  uses  and  keeps  in  repair,  by  reason  of  the  fact 
that  it  was  built  by  county  commissioners  under  an  act  of  the  legia- 
lature,  but  with  the  railroad  company's  knowledge  and  consent •^ 
When  a  legislative  grant  of  authority  to  flow  lands  contains  a  oondi- 
tion  that  the  grantee  shall  pay  more  than  the  value  of  the  property 
taken  under  the  power,  the  grantee,  accepting  the  grant  and  exercis- 
ing the  power,  cannot  question  the  constitutionality  of  the  condi- 
tion.*^ If  the  legislature  has  no  authority  to  permit  the  flowing  of 
land  of  any  adjoining  owner,  no  such  right  can  be  conferred  by  the 
subordinate  divisions  of  the  state.^  ^  The  question  of  the  rights  un- 
der the  mill  acts  will  be  considered  in  a  subsequent  chapter.*^  But 
it  may  be  stated  here  that  the  conunon-law  rights  of  the  upper  own- 

»if«n4y  V.  Vew  York,  L.  E.  d  W.  R.  "Dow  v.   Electric  Co.   68   N.   H.   60^ 
Co,  76  Hun,  479,  27  N.  Y.  Supp.  469.  31  Atl.  22. 
^Btaie  v.  Moffeti^  1  G.  Greene,  247.  "It  is  no  defense  to  an  action  for  a 
'  57  Me.  481,  2  Am.  Rep.  59.  private  nuisance  by  erecting  a  miUdam 
'To  constitute  a  taking  of  overflowed  that  the  same  was  erected  pursuant  to 
lands  for  public  use,  entitling  the  owner  a  license  from  the    town.     NiohoU    y. 
thereof  to  compensation  under  constitu-  Piiply,  I  Root,  129. 
tional  provisi(»is,  it  is  not  necessary  that  But  if  a  person,  pursuant  to  a  right 
the  land  should  be  absolutely  appropri-  claimed  by  him  under  contract  with  the 
ated,  nor  that  the  owner  be  permanently  police  jury,  and  by  its  authority,  con- 
deprived  of  the  use  of  it;   the  serious  structs  a  dam  across    a    non-navigable 
and   direct  interruption   of   the  use  of  water  course,  a  neighboring  inhabitant* 
such  land  by  reason  of  the  public  im-  whatever  his  rights  therein,  cannot  take 
provement  is  sufficient.     Payne  v.  Kan-  tho  law  in  his  own  hands  and  physically 
sas  City,  St.  J.  d  C.  B.  R.  Co.  112  Mo.  oppose  its  construction  or  tear  it  down 
6,  17  L.  R.  A.  628,  20  S.  W.  322.  when  built,  but  must  assert  his  righta 
Tayne  v.  Kansas  City  8t.  J.  d  C.  B.  bv  an  appropriate  action.    Egikn  v.  Rwu^ 
R.  Co.  112  Mo.  6,  17  L.  R.  A.  628,  20  S.  3fl  La.  Ann.  907.  3  So.  85. 
W.  322.  "  See  post,  chapter  xxm. 
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«r  have,  in  some  instances,  been  changed  or  destroyed  by  statutes 
authorizing  the  erection  of  mills.*^ 

S62a.  Power  to  permit  flowage  by  regulation  of  use  of  stream. — 
The  recent  Vermont  case  of  Avery  v.  Vermont  Electric  Co}  presents 
a  very  interesting  question.  In  it  the  idea  was  advanced  that  the 
stream  should  be  treated  as  a  unit,  and  that  the  legislature,  in  order 
to  utilize  the  stream  to  its  fullest  extent,  had  the  power  to  regulate 
the  rights  of  the  respective  owners  in  such  a  way  as  to  permit  one 
to  make  use  of  a  water  power,  although  he  did  not  own  the  land  upon 
which  the  whole  of  it  existed,  and  make  compensation  to  the  upper 
or  lower  owner  for  the  use  of  his  share  of  the  power.  The  court  held 
that  the  right  of  the  legislature  to  regulate  the  rights  common  to  ri- 
parian owners  does  not  empower  it  to  permit  a  lower  owner  to  dam 
the  water  back  on  the  upper  owner's  land  when  necessary  to  do  so  to 
develop  the  full  power  of  the  stream,  and  require  the  upper  owner  to 
take  his  share  of  the  value  of  the  stream  in  money.  So  that,  in  that 
case,  the  doctrine  did  no  harm  to  the  upper  owner.  But  the  very 
suggestion  of  the  existence  of  such  a  right  makes  it  necessary  to  ex 
amine  the  question  whether  it  exists  or  not;  for,  if  a  stream  is  of 
such  a  character  that  the  legislature  may  take  possession  of  it  and 
r^ulate  it  for  the  good  of  the  public,  to  the  injury  or  destruction  of 
individual  rights,  the  power  is  fraught  with  such  possibilities  of  in- 
fringement upon  private  rights  that  it  is  necessary  to  determine  what 
are  tlie  limits  of  such  right  It  is  generally  considered  that  the  right 
to  the  flow  of  a  stream  and  the  advantages  which  may  arise  from  its 
use  are  private  property  connected  with  the  land  through  which  the 
stream  flows,  and  that  the  public,  as  such,  has  no  right  in,  or  power 
of  control  over,  it  In  case  the  stream  is  not  navigable,  or,  even  if 
it  is  navigable,  in  case  no  rights  of  navigation  are  involved,  the  pub- 
lic has  no  more  interest  in  the  use  which  the  individual  makes  of 
that  class  of  property  right  than  of  any  other  right  which  is  purely 
private,  and  any  suggestion  that  the  state  may  compel  one  owner  to 
combine  with  another,  or  permit  him  to  make  use  of  the  property  for 
hiB  individual  benefit  against  the  will  of  the  former,  is  a  departure 
from  all  received  notions  of  property  rights  and  has  no  place  in  our 
system  of  jurisprudence ;  and  the  Vermont  court,  in  suggesting  that 

""The  English  common  law  of  flowage  legally  occupied  their  mill  site,  and  a 

was     dianged     in    MaaaachuaettR     and  Rite  already  occupied  was    not    flowed 

Bfaine  bv  the  ordinance  of  1714,  which  thereby.    J  ones  v.  Bkinncr,  61  Me.  25. 

authorized  mill  owners  to  flow  the  landR  MVt)  59  L.  R.  A.  S17,  54  AtL  179. 
of  upper   riparian  owners    when    they 
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such  a  right  might  exist,  was  misled  by  certain  local  rules  which  are- 
not  of  general  application. 

652b.  Head  t.  Amoikeag  Manufacturing  Company. — The  contention 
that  the  legislature  may  permit  a  lower  owner  to  dam  the  water 
back  onto  the  upper  owner's  land  when  necessary  to  do  so  to  develop- 
the  full  power  of  the  stream,  and  compel  the  upper  owner  to  t^ke  his 
share  of  the  value  of  the  stream  in  money,  under  its  power  to  regulate- 
the  common  rights  in  the  stream,  is  based  directly  upon  Head  v. 
Amoskeag  Mfg.  Co}  In  that  case,  Mr.  Justice  Gray  stated  that 
the  New  Hampshire  mill  act  was  clearly  valid  as  a  just  and  reason- 
able exercise  of  the  power  of  the  legislature,  having  regard  to  the 
public  good  in  a  more  general  sense,  as  well  as  to  the  rights  of  the  ri^ 
parian  proprietor,  to  regulate  the  use  of  the  water  power  of  running 
streams,  which,  without  some  such  regulation,  could  not  be  benefit 
cially  used.  The  petitioner  in  that  case  sought  to  establish  a  dam 
to  create  power  for  the  manufacture  of  cotton,  woolen,  iron,  and  other 
materials.  The  petition  was  attacked  by  demurrer  on  the  ground 
that  the  statute  permitting  the  taking  of  land  for  such  a  purpose  was. 
unconstitutional  and  void.  The  court  held  that  the  constitutionality 
of  the  statute  had  been  established  by  Great  Falls  Mfg.  Co.  v.  Fer- 
naid,^  and  Ash  v.  Cunimiuffs.^  The  provision  as  to  eminent  domain,, 
in  the  New  Hampshire  Constitution,  is  that  "no  part  of  a  man's 
property  shall  be  taken  from  him  or  applied  to  public  usee  without 
his  consent,  or  that  of  the  representative  body  of  the  people."  That 
provision  affords  the  individual  much  less  protection  than  do  most 
of  the  Constitutions,  and  it  might  well  be  argued  that,  when  the  leg- 
islature consents  to  the  taking  of  property,  the  individual  is  bound 
thereby.  The  court,  however,  in  the  Femald  Case,  states  that  the 
right  of  flowing  land  cannot  be  taken  without  the  owner's  consent, 
unless  it  is  for  a  public  use ;  and  it  decides  that  the  establishment  of 
power  for  manufacturing  purposes  is  a  public  use,  holding  that  to 
create  and  improve  water  power  in  the  streams  and  waters  of  a  coun-^ 
try  is  a  matter  of  such  general  public  advantage  that  private  prop- 
erty taken  for  that  purpose  is  taken  for  a  public  use.  And  that 
ruling  was  made  the  basis  for  the  decision  in  the  Ash  Case.  The 
Head  Case  was  taken  to  the  Supreme  Court  of  the  United  States 
upon  several  grounds,  but  the  court  said  that  the  single  question  pre- 
sented for  its  decision  was  whether  the  landoAvner  had  been  deprived 
of  his  property  without  due  process  of  law  in  violation  of  the  14th 

» 113  U.  S.  9,  28  T^  ed.  889,  5  Sup.  Ct.        M7  N.  H.  444. 
Rep.  441.  "SO  N.  H.  592. 
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Amendment  of  tlie  Constitution  of  the  United  States.  The  onljr 
ground  upon  which  absence  of  due  pixxjess  of  law  was  claimed  was. 
tJi/e  unconstitutionality  of  the  statute.  This  statute  had  been  held 
ix)nstilutioual  by  the  supreme  court  of  the  state,  and  the  matter  was^ 
so  far  one  of  local  policy  that  the  Supreme  Court  of  the  United  States 
might  well  have  considei'ed  itself  bound  by  that  holding.  But  the 
court,  instead  of  doing  so,  proceeds  to  enter  upon  a  discussion  of  the 
question  of  the  constitutionality  of  the  act,  refuses  to  consider 
whether  the  flooding  of  lands  for  manufacUiring  purposes  is  a  public 
use,  and  upholds  the  statute  on  local  Massachusetts  law,  applying  the 
ruling  of  Chief  Justice  Shaw  in  Bates  v.  Weymouth  Iron  Co.^  where 
he  says  that  the  right  granted  by  the  mill  acts  '^s  not  a  right  to  take 
and  use  the  land  of  the  proprietor  above  against  his  will,  but  it  is  an 
authority  to  use  his  own  land  and  water  privilege  to  his  own  advan- 
tage; and  for  the  benefit  of  the  community.  It  is  a  provision  by  law 
for  regulating  the  rights  of  proprietors  on  one  and  the  same  stream 
from  its  rise  to  its  outlet,  in  a  manner  best  calculated,  on  the  whole,, 
to  promote  and  secure  their  common  rights  in  it"  In  Massachusetts, 
the  mill  acts  had  their  rise  in  1714,  long  before  the  adoption  of  the 
first  Constitution;  and,  when  the  Constitution  was  adopted,  it  pro- 
vi<led  "that  no  part  of  the  property  of  any  individual  can,  with  jus- 
tice, be  taken  from  him  or  applied  to  public  uses  without  his  own 
consent,  or  that  of  the  representative  body  of  the  people.  •  .  . 
Whenever  the  jmblic  exigencies  i*equire  that  the  property  of  any  in- 
dividual should  be  appropriated  to  public  uses,  he  shall  receive  a  rea- 
sonable compensation  therefor."  There  is  nothing  in  that  language 
to  forbid  the  taking  for  private  use,  and  the  landowner  is  expressly 
bound  by  the  act  of  the  legislature.  When  the  question  of  the  valid- 
ity of  the  mill  acts  came  before  the  courts,  there  was  no  claim  that 
they  were  unconstitutional.  The  sole  question  was  whether  the  com- 
mon-law remedy  had  been  taken  away  by  them.  The  court,  in  Stow- 
ell  V.  Flagg?  says  the  statute  goes  far  *'to  establish  a  right  in  the 
owners  of  mills  to  flow  the  adjoining  lands  if  necessary  to  the  work- 
ing of  their  mills,"  treating  the  question  as  merely  one  of  local  regu- 
lation within  the  power  of  the  legislature.  And  it  decides  tliat  there 
can  be  no  doubt  of  the  intention  of  the  legislature  to  take  away  the 
common-law  action,  which  might  be  renewed  for  every  new  injury^ 
and  so  burden  the  owner  of  a  mill  with  continual  law  suits  and  ex- 
penses, stating  that  the  legislature  has  a  right  to  substitute  one 
process  for  another.     The  judge  writing  the  opinion  says:     I  cannot 

'8  CuBh.  548.  Ml  Man?*.  .366. 
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help  thinking  that  the  statute  was  incautiously  copied  from  tlie  an- 
cient colonial  and  provincial  acts^  which  were  passed  when  the  use  of 
mills,  from  the  scarcity  of  them^  bore  a  much  greater  value  compared 
to  the  land  used  for  the  purposes  of  agriculture  than  at  present 
But  with  this  we  have  nothing  to  do.  As  the  law  is,  so  we  must  de- 
clare it.  That  language  is  utterly  inapplicable  in  every  state  where 
the  Constitution  prevents  the  taking  of  private  property  for  private 
use  expressly,  and  also  in  those  where  it  is  held  to  do  so  by  impli- 
cation. In  those  states  the  question  must  recur,  whether  or  not  tak- 
ing for  mill  purposes  is  for  a  public  use.  In  Lowell  v.  Boston,^ 
Judge  Wells,  in  distinguishing  the  mill  acts  from  an  act  authorizing 
the  issuance  of  bonds  for  the  rebuilding  of  a  city,  said  the  mill  acts 
are  not  founded  upon  the  power  of  eminent  domain,  and  do  not  au- 
thorize its  exercise.  No  private  property  or  right  in  the  nature  of 
property  is  taken  by  force  of  the  mill  acts,  either  for  public  or  private 
use.  They  authorize  the  maintenance  of  a  dam  to  raise  a  head  of 
water,  although  its  effect  will  be  to  overflow  the  right  of  another  pro- 
prietor. This  right  of  flowage  is  sometimes  inaccurately  called  an 
easement.  But  it  is  not  so.  It  confers  no  right  in  the  land  upon 
the  mill  owner,  and  it  takes  none  from  tlie  landowner.  This  regu- 
lation of  the  rights  of  riparian  proprietors  above  in  respect  to  the 
stream  and  to  their  adjacent  lands  liable  to  be  affected  by  its  use  in- 
volves no  other  governmental  power  than  that  "to  make,  ordain,  or 
establish  all  manner  of  wholesome,  reasonable  orders,  laws,  statutes, 
and  ordinances"  as  the  legislature  shall  judge  to  be  for  the  good  and 
welfare  of  the  commonwealth,  and  for  the  government  and  ordering 
thereof,  and  of  the  subjects  of  the  same.  The  distinction  between 
permanently  covering  land  with  water,  and  with  dirt  or  other  debris 
from  a  public  improvement,  is  not  clear;  and  it  would  certainly  be 
difficuU  to  convince  anyone  that  a  railroad  company,  which,  in  mak- 
ing an  excavation  for  its  right  of  way,  placed  tlie  excavated  material 
on  adjoining  property  to  remain  there  permanently,  had  not  effected 
a  taking  within  the  moaning  of  the  constitutional  provision  requiring 
<5ompensation  to  be  made  therefor.  In  fact,  the  Supreme  Court  of 
the  United  StatCvS,  in  Pumpelly  v.  Oreen  Bay  &  M.  Canal  CoJ  held 
that  the  backing  of  waters  so  as  to  overflow  the  land  of  an  individual, 
■or  any  other  superinduced  addition  of  water,  earth,  sand,  or  other 
material  or  artificial  structure  placed  on  land  for  the  public  benefit, 
is  such  a  taking  as,  by  the  constitutional  provision,  demands  compen- 
sation.    And  that  doeiaion  represents  the  general  rule.     The  doc- 

•  111  Alass.  464,  Ifi  Am.  Rep.  39.  '  13  Wall.  Ifi6,  20  L.  eel.  557. 
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trino  that  the  rule  is  not  so  appears  to  be  local  to  Massachusetts ;  and 
llmd  V.  Amoskeag  Mfg.  Co.,  being  founded  upon  it,  cannot  be  held 
to  be  of  general  application.  The  reasoning  in  that  case 
is  based  upon  the  analogy  between  owners  upon  water  courses  and 
tenants  in  common  generally ;  but  that  reasoning  is  conclusively  an- 
swered by  the  observation  in  Avery  v.  Vermont  Electric  Co.  that  it 
seems  ^'to  assume  that  the  land  goes  with  the  stream,  instead  of  the 
stream  with  the  land,  and  to  give  the  riparian  owners  a  joint  interest 
in  the  land  because  of  their  peculiar  rights  in  the  water.  But  the 
owners  of  the  various  properties  are  the  several  and  independent  own- 
ers of  their  respective  parcels  of  land,  and  their  only  right  to  the 
•water  is  such  as  this  o^Tiership  gives  them.  To  say  that  one's  hold- 
ing of  the  land  is  subservient  to  such  use  as  the  lower  owner  may  de- 
sire to  make  of  the  water  is  to  reverse  all  our  theories  regarding  the 
use  of  streams."  The  question  how  far  the  l^slature  may  permit 
the  water  to  be  ponded  upon  the  land  of  the  upper  owner  under  the 
power  of  eminent  domain  will  be  examined  when  we  come  to  con- 
sider mill  rights.*  But  in  any  state  where  the  rights  of  private  prop- 
erty are  protected  by  constitutional  provisions  the  l^slature  cer- 
tainly has  no  power  to  permit  such  ponding  to  be  done  under  any 
theory  that  it  has  a  power  of  r^ulation  over  the  stream  which  is 
superior  to  individual  rights  of  property  therein. 

653.  Orants  of  right  to  dam  back  water. —  The  right  to  set  back  the 
water  of  a  stream  upon  land  of  the  upper  owner  may  be  acquired  by 
contract  with  him-*  The  right  involves  such  an  interest  in  land, 
however,  that  to  be  permanent  it  must  be  created  by  the  same  kind  of 
transaction  as  is  necessary  to  pass  an  interest  in  real  estate, — ^that  is, 
by  grant*     And  the  instrument  by  which  the  grant  is  made  must  be 

*  See  post,  chapter  zxm.  is  an  interest  in  land  requiring  a  written 

^A  ^ant  of  land  subject  to  be  cov-  instrument  to  pass  title  thereto,  and  ac- 
ered  by  the  waters  of  a  mill  pond  due  ceptance  by  the  owner  of  an  oral  award 
to  a  dam  at  a  particular  point  6  feet  of  damages  made  on  an  oral  submission 
high  from  low-water  mark  on  a  stream  to  arbitration  does  not  create  such  ease- 
flowing  through  the  grantor's  farm  con-  ment.  Wilmington  Water  Power  Co.  v. 
veys  a  right  in  perpetuity  to  flood  such  Evans,  166  111.  548,  46  N.  E.  1083. 
lands  by  means  of  a  dam  at  the  desig-  An  early  Maine  case  is  out  of  harmony 
nated  place,  2  yards  above  the  bed  of  the  with  the  decisions  elsewhere  in  holding 
stream  as  it  was  when  the  deed  was  that  the  right  of  flowage  is  not  an  in- 
made.    Motcer  v.  Hutchinson,  9  Vt.  242.  terest  in  lands  within  the  meaning  of 

*Joknson  v.  Hkillman,  29  Minn.  95,  43  the  statute  of  frauds,  but  is  rather  in 

Am.  Rep.  102,  12  N.  W.  149;  French  v.  the  nature  of  a  license  to  do  certain 

Oircn,  2  Wis.  230;  Harris  ▼.  Miller,    1  things  in,  or  upon,  the  land  of  another, 

Meigs,  158.  33  Am.  Dec.  138:  Snouiden  of  which  parol  proof  is  always  admissi- 

V.  Wilas,  19  Ind.  10,  81  Am.  Dec.  370.  ble.     Clement  v.  Durgin,  5  Me.  9. 

A  perpetual  easement  to  overflow  land 
Vol.     II.— Watebs,  113. 
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a  deed  under  seal/  and  is  subject  to  the  operation  of  the  recording 
acts.^  The  interest  however  is  an  incorporeal  hereditament^  and 
does  not  constitute  a  freehold.*  Therefore,  a  mere  parol  grant,  or 
grant  by  a  written  instrument  unacknowledged  and  unsealed,  is  a 
mere  license  and  may  be  revoked  at  any  time ;  and,  in  case  the  dam 
is  washed  away,  it  cannot  be  replaced  without  the  consent  of  the- 
grantor.*  And  even  a  license  to  flood  the  land  must  be  so  precise 
and  definite  that  there  can  be  no  dispute  as  to  the  interests  which 
were  intended  to  be  conveyed  by  it  Therefore,  in  an  action  for 
overflowing  land,  a  letter  stating  that  land  would  be  sold  to  the  de- 
fendant for  the  purpose  of  erecting  a  sawmill  will  not  be  construed  as- 
a  license  to  overflow  the  grantor's  lands  to  any  extent  necessary  for 
working  the  mill,  unless  it  appears  that  the  probable  effect  of  build- 
ing the  mill  and  putting  up  the  dam  was  known  to,  and  contemplated 
by,  the  parties  at  the  time.^  To  make  valid  a  grant  of  a  right  to- 
flood  the  land,  it  must  be  made  by  one  representing  the  title.  There- 
fore, it  cannot  be  made  by  one  tenant  in  common.^  But  permission 
by  tenants  in  common  for  the  erection  of  a  dam  which  will  flow  the 
common  estate  will  bar  an  action  by  either  individually  for  injuries  to- 
his  separate  property,  where  the  grantors  are  not  described  as  ten- 
ants in  common,  nor  is  it  stated  that  the  land  on  which  it  is  to  ope- 
rate is  held  in  common.'     A  grant  of  the  right  cannot  be  made  by  a 

*Cagl€  V.  Parker,  97  N.  G.  271,  2  S.  in  place  thereof;  and  such  transferee  ia 

E.  76.  liable    for  damages    for    the    oyerflow 

*An  instrument  granting,  for  a  valu-  caused  by  such   new  dam.     Farmer  ▼» 

able   consideration,   liberty  to  flow  the  McDonald,  59  Oa.  509. 

grantor*s  land  continuously  for  a  defi-  ^Canada  Co.  v.  Pettis,  9  U.  C.  Q.  B. 

nite  period,  and  after  that  time  during  669. 

the  winter  half  of  the  year  for  a  stated  *Hutohineon  v.  Chase,  39  Me.  508,  63' 

number  of  years,  is  a  lease,  and  not  a  Am.  Dec  645. 

mere   license,    and    must    be    recorded.  A  tenant  in  common  of  mill  property 

Smith  V.  Simons,  1  Root,  3 IS,  1  Am.  Dec  cannot,  bv  a  grant  of  land  ownea  by  him 

48.  in  severalty  lower  down  the  stream,  give 

*Luoan  v.  CadtMillader,  114  111.  2S5,  7  any  right  to  flow  the  water  back  on  the 

N.  £.  286.  wheel  of  a  mill  situated  on  the  common 

•An     unsealed     and     unacknowledged  property.    Crippen  v.  Morss,  49  N.  Y.  63. 

written  instrument  signed  by  the  parties  But  a  conveyance  by  each  of  several 

and  recorded,  whereby  riparian  owners  tenants  in  common  of  land,  by  a  sepa- 

on  a  stream  consent  to  the  erection  of  rate  deed,  of  all  the  right  and  privilege* 

a   milldam   and   waive   and    release   all  which  he  has  to  flow  any  land  belonging 

damages  that  may  result  to  them  from  to  him  in  part,  lying  in  common  and  un- 

back  water,  is  not  a  grant  of  an  ease-  divided,  will  convey  a  right  to  flow  the 

ment  to  overflow  their  lands,  but  is  a  land   to   its   whole   extent,   and   is   not 

license.     Stephens  v.  Benson,    19    Ind.  limited  to  the  extent  which  the  land  had 

367.  been  theretofore    flowed    under    mutual' 

A  parol  grant  of  the  right  to  raise  license  between  the  tenants.    Howard  x. 

the  height  of  a  dam  18  inches  will  not.  Bates,  8  31et.  484. 

after  such  dam  has  been  washed  away,  'Francis  v.  Boston  d  R,  Mill  Corp,  4- 

entitle  the  tranf?fproe  of  the  easement  tx)  Pick.  365. 
erect  a  new  dam  of  still  greater  height 


Digitized  by  VjOOQIC 


f  553] 


DAMMING  BACK  WATER  OK  STREAM* 


1781 


mortgagor  so  as  to  bind  the  interest  of  the  mortgagee,^®  nor  by  an 
ag€»Dt  without  authority,**  nor  by  one  attempting  to  act  on  behalf 
of  a  minor.*^  So,  a  grant  by  one  in  possession  of  government  land, 
to  which  be  has  not  obtained  the  title,  is  invalid.*^  The  right  may 
pass  as  incident  to  other  rights  expressly  granted,  where  it  is  neces- 
sary to  their  enjoyment" 

663a.  Beservation  of  right.—  The  right  to  flow  the  upper  property 
may  be  reserved  by  the  grantor  of  the  whole  tract  upon  dividing  it 
and  conveying  away  the  upper  portion.*  But  grantor's  reservation 
of  a  right  to  flow  the  land  conveyed  as  a  milling  privilege,  appurte- 
nant  to  a  mill  situated  on  his  adjoining  land,  which  he  retains,  is  lim- 
ited to  a  right  to  flow  to  the  same  extent,  only,  to  which  the  premises 
were  flowed  at  the  time  of  the  conveyance ;  and  one  who  succeeds  the 
grantor  in  his  remaining  property  and  its  appurtenant  water  rightc* 
is  not  authorized  to  increase  the  height  of  the  dam  so  as  to  extend  hi^ 


^Ballard  ▼.  Ballard  Vale  Co,  6  Gray, 
468. 

"The  owner  of  land  is  not  estopped 
to  deny  the  authority  of  an  agent,  who 
is  allied  to  have  granted  an  easement 
for  the  flowing  of  a  portion  of  the  land 
by  a  mill  pond,  by  the  fact  that  the 
grantee  is  permitted  to  make  improve- 
menta  in  reliance  thereon»  unless  the 
owner  had  actual  knowledge  that  the 
improvements  were  being  made.  Deoorah 
Woolen  Mill  Co,  v.  Greer,  49  Iowa,  490. 

''The  attempted  grant  by  the  father 
of  a  minor  of  an  easement  to  overflow 
the  minor's  land  by  the  back  water  of 
a  milldam  is  no  defense  to  an  action  for 
damages  caused  by  such  overflow, 
brouf^t  by  a  purchaser  of  the  land,  who 
acquired  title  from  the  minor  after  his 
coming  of  age,  although  the  father  may 
have  exercised  general  acts  of  ownership 
of  the  land  during  his  son's  minority, 
where  the  title  was  at  the  time  in  the 
minor  by  deed  duly  recorded.  Farmer 
V.  McDonaldy  59  Ga.  509. 

''A  contract  by  a  proposed  homestead- 
er of  government  land  to  convey  a  por- 
tion of  it  to  a  mill  owner  for  dam  and 
flowage  purposes  is  against  public  pol- 
icy, and  will  not  be  enforced  in  favor 
of  such  owner,  who,  together  with  one 
to  whom  he  had  sold  a  half  interest  in 
the  mill,  occupied  the  contracted  land 
for  a  term  less  than  the  prescriptive 
period,  where  the  homesteader  died  be- 
fore his  title  became  complete,  and  the 
land  was  patented  to  his  widow,  who 
Gonv^ed  it  to  third  parties.    Carley  ▼. 


Gitchell,  106  Mich.  3S,  55  Am.  St.  Kept 
428.  62  N.  W.  1003. 

^When  the  right  to  maintain  a  pond 
by  means  of  a  dam  is  necessary  to  the 
enjoyment  of  the  right  to  draw  water 
from  the  pond,  granted  by  a  deed  con- 
taining a  provision  that  no  rights,  priv- 
ileges, easements,  or  appurtenances  not. 
so  hereinafter  set  forth  shall  pass  by 
this  indenture  by  any  intendment  or  in>- 
plication,  it  will  pass  as  an  ancillary  or 
secondary  easement  to  the  right  to  draw 
water  from  the  pond.  8t.  Anthony  PalU 
Water  Power  Co,  v.  Minneapolis,  41 
Minn.  270,  43  N.  W.  56. 

'  But  under  a  deed  conveying  land  ad- 
joining a  stream,  which  was  subject  to 
certain  water  privileges  of  the  grantorV 
lower  mills,  a  clause  by  which  the 
grantor  reserves  the  right  of  entering 
on  said  land,  for  the  purpose  of  erecting 
a  dam  and  drawing  water  therefrom, 
does  not  amount  to  a  technical  reserva- 
tion, but  was  introduced  into  the  deed 
for  the  purpose  of  protecting  the  grantor 
on  his  covenant  against  encumbrances. 
Hickox  V.  Parmelce,  21  Conn.  87. 

And  an  exception  in  a  grant  of  lan<f 
bordering  on  a  river,  of  a  certain  por- 
tion "which  is  reserved  for  the  use  and 
flowing  of  water  for  the  mill"  situated 
lower  down  on  the  river  and  owned  by 
the  grantor,  is  void  for  uncertainty,  and 
cannot  be  regarded  as  having  been  prac- 
tically located  by  reason,  merely,  that 
the  purpose  for  which  it  is  reserved  is. 
stated  in  the  exception.  Darling  r^ 
Crowell,  C  N.  H.  421. 
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right  of  flowage.*  A  right  of  flowage  is  retained  from  a  conveyance 
by  way  of  exception,  and  not  as  a  reservation,  when  the  grantor,  own- 
ing land  on  both  sides  of  a  river,  conveys  the  land  on  one  bank  and 
keeps  to  himself  the  right  of  flowing  it  as  an  appurtenant  milling 
privilege  for  the  benefit  of  his  remaining  land  on  the  opposite  bank.' 
To  be  valid  the  reservation  must  define  with  certainty  the  right 
which  is  claimed  in  the  property  conveyed.*  Where  a  grantor  of  a 
mill  privilege  makes  certain  reservations  from  the  grant  for  the  ben- 
efit of  his  mills  below,  including  one  as  to  the  height  of  the  water  in 
the  pond,  it  will  not  inure  to  the  benefit  of  a  subsequent  purchaser 
from  him  of  land  situated  further  up  the  stream,  so  as  to  give  him 
the  right  to  cut  through  tlie  bank  of  the  stream  and  construct  an  ar- 
tificial course  to  draw  off  all  water  raised  higher  than  the  point  des- 
ignated.* The  reservation  will  include  the  right  to  do  anything 
necessary  to  the  enjoyment  of  the  right  expressly  reserved.*  And 
the  enjoyment  of  it  will  continue  so  long  as  it  is  necessary  to  the 
full  reception  of  the  advantages  for  which  it  was  intended  to  be  re- 
served.'' Reservation  confers  no  reciprocal  rights  upon  the  grantee.* 
And  the  right  to  be  free  fi*om  the  flowage  of  a  lower  dam  may  be  the 
-subject  of  reservation,  as  well  as  tlie  right  to  flow  the  upper  land.* 

*Wat8on  V.  Bartlett,  62  N.  H.  447.  right  to  maintain  the  wing  dam.     St 

•Smith  V.  Furbish,  68  N.  H.   123,  47  Anthony  Falls  Water  Power  Co.  v.  Jfii*. 

F^.  R.  A.  226,  44  Atl.  398.  ncapolis,  41  Minn.  270,  43  N.  W.  56. 

*A  reservation  in  a  grant  of  land  of  *  Under  a  reservation  in  a  deed  of  land 
«11  the  streams  of  water,  and  the  right  of  all  the  timber  thereon  suitable  for 
to  erect  milldaros  and  overflow  land  nee-  sawing,  and  of  the  right  to  flow  the  land 
•cssary  for  the  mill  ponds,  is,  in  case  the  for  a  pond  while  necessary  for  the  man- 
right  has  not  been  exercised,  void  for  ufacture  of  the  timber  on  the  lands,  the 
uncertainty  if  considered  as  an  exoep-  right  to  overflow  the  land  will  continue 
tion.  Thompson  v.  Gregory,  4  Johns.  81,  for  such  reasonable  time  as  may  be  nee- 
4  Am.  Dec.  256.  cssary  for  the  manufacture  of  the  tim- 
A  reservation  in  a  grant  of  land,  of  ber  after  removal,  and  the  right  is  not 
the  streams  of  water  and  soil  under  extinguished  by  mere  delay  in  its  exer- 
them,  with  the  right  of  erecting  mill-  ciae.  Cregg  v.  Birdsall,  53  Barb.  402. 
dams  and  overflowing  the  land  necessary  •  The  reserA^ation  of  the  right  to  build 
for  the  mill  ponds,  will  not,  in  case  of  a  dam  across  a  river  from  the  grantor's 
a  grant  by  the  grantee  of  a  portion  of  premises  situated  on  one  bank,  against 
euch  land  with  a  like  reservation,  inure  any  point  of  the  grantee's  land  on  the 
to  the  benefit  of  the  second  grantee,  so  other  bank,  together  with  rights  of  flow- 
that  he  can  overflow  the  lands  of  his  nge  over  the  grantee's  land,  does  not  con- 
grantor,  even  though  he  procures  parol  fer  upon  the  grantee  any  right  to  flow 
permission  to  do  so  from  the  original  the  land  of  his  grantor  on  the  other 
grantor,  since  the  right  can  only  pass  side  of  the  river.  Smith  v.  Furbish,  68 
from  the  original  grantor  by  deed.  Ibid.  N.  H.  123.  47  L.  R.  A.  226,  44  Atl.  398. 
*Ju4d  V.  Wells,  12  Met.  504.  'A  right  to  flow  grantor's  reserved 
•  When  a  right  to  flow  and  reflow  land  privilege  will  not  be  obtained  under  a 
is  reserved  in  a  deed  of  it,  and  the  right  deed  of  "a  full  and  perfect  right  to  flow 
to  maintain  a  wing  dam  is  essential  to  all  lands  belonging  to  us,  situated"  on 
the  enjoyment  of  the  right  to  flow  the  a  certain  brook,  "meaning,  nevertheless, 
land,  although  a  reservation  is  to  be  con-  to  convey  no  right  of  flowage  which  shall 
strued  more  strictly  than  a  grant,  nev-  injure  the  privilege  of"  grantor's  mill, 
erthelees  tiie  reservation  will  include  the  although,  under  the  rules  of  the  Touch- 
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6M.  Constmotion  of  grant— A  grant  of  a  right  to  flow  land  will  bo 
(construed  so  as  to  give  the  gi'antee  all  the  privileges  which  were  in 
tended  to  be  conferred  on  him.^  Therefore,  grantors  of  land  deeded 
for  the  express  purpose  of  enabling  grantee  to  erect  a  dam  cannot 
complain  of  the  natural  consequences  of  such  use.'  But  the  grantee 
cannot  make  the  grant  an  excuse  for  flowing  the  land  to  a  greater 
extent  than  is  necessary  to  effect  the  object  for  which  the  grant  was 
made.^     Although  leave  is  granted  to  build  a  dam  so  as  to  flow  the 


stone  and  other  ancient  books,  the  ab* 
Kolute  grant  would  not  be  construed  to 
ho  dimininhed  by  the  reservation.  Weh- 
fiter  V.  noll4ind,  58  Me.  168. 

'An  agreement  "to  permit  the  main- 
tonanoe  of  a  dam  at  the  height"  therein 
KfH^ified  gives,  as  incident,  the  right  of 
lUiwagc  necessarily  caused  by  its  main- 
ttMiance.    Albee  v.  Hayden,  25  Minn.  267. 

The  conveyance  of  so  much  land  as 
may  be  necessary  to  flow  back  the  wa- 
ter of  a  dam  when  the  same  is  raised 
to  a  certain  height  is  a  conveyance  of  a 
right  of  flowage  over  such  land  by  a 
dam  of  that  height  to  continue  perpetu- 
ally, unless  abandoned  permauently. 
Faticrson  v.  Siceet,  3  111.  App.  550. 

When  a  miller  convoys  land  contain- 
ing his  dam  and  mill  pond,  reserving  the 
right  to  enter  the  premises  from  time 
to  time  to  make,  amend,  and  repair  the 
dam  and  remove  manure  that  may  have 
accumulated  in  the  pond,  the  reservation 
is  not  limited  to  mere  right  of  entry, 
but  includes  the  right  to  maintain  the 
dam  as  it  was  at  the  time  of  the  deed, 
and  the  grantee  is  liable  if  he  breaks 
down  the  dam.  Valentine  v.  Central  R. 
Co,  29  N.  J.  1j.  60. 

A  rif^lit  to  a  certain  dam  on  another's 
land  includes  all  the  banks  by  which  the 
water  is  confined.  Edgeit  v.  Douglass, 
144  Pa.  95,  22  Atl.  8()8. 

A  grant  of  dam  and  (lowage  rights  on 
another's  land  confers,  as  incidental 
thereto,  the  riglit  to  enter  on  the  land 
to  repair  and  cleanse  it.  Frailey  v.  Wa- 
ters, 7  Pa.  221 ;  Uoldcn  v.  Chandler,  61 
Vt.  291,  18  Atl.  310;  Fountain  v.  Perth 
Amboy,  60  N.  J.  L.  410,  38  Atl.  676. 

The  MiHsoiiri  court  has  made  a  some- 
what doubtful  flppliciition  of  this  rule 
in  holdinp^  that  the  reservation  in  a 
grant  of  land  of  a  ri^ht  to  mine  coal 
and  other  minerals  from  under  the  sur- 
face will  include  the  right  to  make  a 
pond  on  the  surface  to  run  the  mining 
machinery,  altliough  an  express  res*»rva- 
tion  is  made  of  the  right  of  sinking  air 
shafts,  while  no  mention  is  made  of  the 


right  to  make  the  pond.  Wardell  v. 
Watson,  93  Mo.  107,  5  S.  W.  606. 

The  pond  is  certainly  not  necessary  to 
run  the  machinery  and  cannot  be  held 
to  have  been  included  in  the  reservation, 
unless  custom  or  actual  use  at  the  time 
of  the  grant  made  it  part  of  the  mining 
right. 

'Frizzle  v.  Patrick,  69  N.  C.  (6  Jones 
Eq.)  354. 

"The  grant  of  a  right  to  raise  water 
at  a  spring  for  use  at  a  tannery  does  not 
give  a  right  to  erect  a  dam  below  the 
spring  in  such  a  way  as  to  collect  wa- 
ter from  other  sources,  and  flow  the 
grantor's  land  with  a  pond.  Merrill  v. 
Calkins,  74  N.  Y.  1,  Affirming  10  Hun, 
495. 

A  grant  of  a  right  to  conduct  water 
from  a  river  to  a  factory  through  a  ditch 
on  land  of  the  grantor  will  not  include 
the  right  of  damming  back  the  water  to 
make  a  reservoir  on  the  grantor's  land 
to  facilitate  the  flow  of  the  water 
through  the  ditch.  Estes  v.  Wells,  0 
Cush.  487. 

A  grant  to  a  lower  owner  of  upper 
milling  property  and  the  water  privi- 
leges thereto  belonging,  extending  up  the 
creek  on  the  balance  of  the  section  in 
which  the  tract  is  located,  for  the  pur- 
pose of  building  mills  below  the  mills 
conveyed  and  damming  up  the  creek, 
with  a  provision  that  it  is  understood 
that  the  grantee  is  not  to  build  any 
dam  on  the  creek  above  the  mills  con- 
veyed, but  shall  have  the  right  to  back 
up  water  from  dams  below  such  mills 
**as  far  as  said"  grantee  "may  see  prop- 
er,"— does  not  convey  an  unlimited  right 
to  overflow  the  lands  of  the  grantor  be- 
yond the  extent  of  the  existing  water 
privilege  conveyed,  since  the  expression 
"as  far  as  he  may  see  proper"  is  to  be 
construed  as  referring  to  the  building 
of  dams,  and  not  to  the  backing  of  wa- 
ter, which  is  consistent  with  the  rest  of 
the  deed ;  or,  if  it  does  refer  to  the  back- 
ing of  water,  construed  in  connection 
with  the  other  parts  of  the  deed,  it  dear- 


Digitized  by  VjOOQIC 


1784  RIGHTS  BETWEEN  INDIVIDUALS.  [|  554 

upper  proprietor's  land  in  a  certain  way,  there  will  be  liability  in 
case  it  is  flowed  in  another  way.*  The  grantor  can  do  nothing  to 
defeat  the  grantee's  enjoyment  of  the  privilege.'  So,  under  a  con- 
veyance by  the  owner  of  land  on  which  is  a  mill,  of  premises  higher 
up  the  stream,  reserving  all  mines  and  minerals,  and  all  the  creeks, 
kills,  runs,  and  streams  of  water  upon  the  premises  granted,  the 
reservation  will  be  absolute,  and  not  confined  to  the  use  of  water  for 
mines,  etc.,  and  will  continue  the  right  of  flowage  by  a  mill  pond  on 
the  lower  property  existing  at  the  time  of  the  conveyance.'  To  be 
(effectual  the  grlBL^t  must  specify  with  certainty  what  is  intended  to 
be  conveyed.  Therefore,  where  the  deed  of  a  plaintiff  granted  as 
much  of  a  certain  lot  as  would  be  overflowed  by  a  milldam  the 
grantee  was  about  to  erect,  while  it  would  not  operate  to  pass  the  es- 
tate in  the  land  intended  to  be  overflowed,  by  reason  of  uncertainty 
as  to  what  land  it  could  be  applied  to,  it  would,  when  the  grantee 
and  his  successors  for  more  than  twenty  years  overflowed  the  land 
to  a  certain  extent  for  the  purpose  of  working  a  mill,  operate  as  a 
grant  of  an  easement  in  the  land  for  that  purpose.^  The  grant  of 
water  privileges  below  established  mills  will  be  so  construed  as  to  pre- 
serve the  water  power  of  such  mills  undisturbed,  unless  a  contrary 
intent  plainly  appears  from  a  reasonable  construction  of  the  instru- 
ment containing  the  grant.  Hence,  where  a  mill  owner  grants  the 
right  to  erect  dams  above  and  below  the  mill,  and  it  appears  that 
had  it  not  been  for  the  preservation  of  the  power  of  the  grantor  the 

\y  was  intended  to  confer  the  right  to  the  main  spring,  embraces  the  spring  as 
back  up  the  water  below  the  mills  con-  it  then  wan  artifidally  controlled,  or  as 
veyed  on  that  part  of  the  creek  not  it  might  become  by  reverting  to  its  nat> 
embracing  the  water  privilege  appurte-  nral  state,  and  gives  no  right  to  con- 
nant  to  such  mills,  to  an  extent  suffi-  struct  a  dam  with  a  narrow  opening 
<^ient  to  enjoy  that  privilege,  but  not  through  it  at  a  point  near  the  main 
to  extend  beyond  it.  Bobo  ▼.  Wolf^  18  spring,  where  the  water  naturally  flows 
Ohio  St.  463.  in  a  i;\ide  stream,  causing  mud  to  accii- 
*flutohiti8on  v.  Granger,  13  Vt.  386.  mulate  over  the  bottom  thereof,  render- 
Under  a  deed  conveying  certain  flow-  ing  the  water  less  clean  and  free  from 
Age  rights  in  general  terms,  in  order  to  impurities,  and  injuring  it  both,  in  beau- 
«ffect  the  purposes  of  the  grantee,  stated  ty  and  accessibility,  in  the  absence  of 
in  the  recital  of  the  deed,  of  obtaining  any  covenant  by  the  owner  to  keep  it  in 
ft  greater  head  of  water  by  raising  the  an  artificial  condition.  Ford  v.  LukenH^ 
jirrantee  s  old  dam  or  building  a  new  one  81  Ga.  633. 

"higher    than   the   old    one.    the  grantee  *A  conveyance,  with  full  covenants  of 

■may   build   the  dam    in    contemplation  warranty,  of  the  right  of  flowing  or  rais- 

only  at  the  site  of  the  old  one,  and  not  ing  the  waters  of  a  pond  over  the  grsmtr 

at  some  other  place.     Woods  v.  Nashun  or*s  land  for  the  purpose  of  creating  a 

Mfg.  Co,  6  N.  Bt.  467.  storage  reservoir,  conveys  an  easement 

A  stipulation  in  a  contract  giving  the  with  which  the  grantor  cannot  interfere 

right   to   construct    and   maintain    flsh-  by  raiding  the  grade  of  the  land.     Wa^ 

ponds  on  premises  and  to  build  dams,  lappa   Reservoir  Co.  v.  Ma^ikensie,  132 

embankments,  etc..  that  the  licensee  shall  Mass.  71. 

not  have  the  right  to  dam  up  the  water  ^French  v.  Oarhart,  1  N".  Y.  96. 

«o  as  in  anywise  to  overflow  or  injure  ^Broicn  v.  Street,  1  U.  C.  Q.  B.  124.     . 
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lower  dam  would  have  been  sufficient  to  supply  power  to  the  grantee, 
4he  grant  will  be  construed  as  not  conferring  upon  the  grantee  the 
right  to  construct  the  lower  dam  to  such  a  height  as  will  destroy  the 
power  of  the  grantor  above.*  But,  if  the  lower  privilege  is  granted 
abaohitely,  the  grantee  has  a  right  to  make  use  of  his  privilege,  al- 
though the  result  is  to  destroy  Uiat  of  his  grantor.®  The  right  of  the 
iprantee  is  not  exhausted  by  the  construction  of  one  dam,  but  he  may 
restore  or  rebuild  or  reconstruct  the  dam  so  long  as  he  does  not  in- 
jure the  rights  of  tlie  grantor.^^  The  grant  for  a  nominal  consid- 
eration of  the  right  to  boom  logs  in  tlie  stream  will  not  include  the 
right  to  dam  back  the  water  so  as  to  overflow  and  destroy  the  whole 
farm  of  the  grantor.*^  The  grantor  may  limit  the  right  of  flowage 
to  particular  purposes,  but  the  use  of  the  grantee  cannot  be  restricted 
if  the  grant  is  in  fee,  without  conditions.*^     One  who  grants  a  mill 

^Miller  y.  Shenandoah  Pulp  Co,  38  W,  mill,  in  a  de^  granting  the  mill,  will 
Va.  558,  18  S.  E.  740.  not  g^ive  a  right  to  maintain  two  dams, 

A  devise  of  a  portion  of  a  tract  of  if  the  eO'ect  of  the  second,  which  is  con- 
land  to  one,  and  of  another  portion  lower  structed  to  regulate  the  height  of  the 
down  the  stream  to  another,  ''together  water,  is  to  raise  the  water  higher  than 
with  the  privilege  of  the  stream."  will  it  was  raised  by  the  first,  to  the  injury 
not  give  the  latter  a  right  to  flow  the  of  the  grantor.  Baker  v.  Sanderson^  3 
upper  land  by  a  dam  higher  than  that   Pick.  348. 

maintained  by  the  grantor,  although  a  And  a  grant  of  the  right  to  construct 
limitation  is  expressed  in  the  devise  of  a  dam  upon  the  land  of  the  grantor  for 
the  privilege  that  it  shall  not  be  uaed  the  purpose  of  raising  a  head  of  water, 
so  as  to  injure  mills  lower  down  the  to«^ther  with  the  right  of  making  re- 
stream.    Davis  v.  Wilson,  0  Cush.  203.        pairs  upon  and  altering  the  same,  will 

•Persons  in  poesesnion  of  sawmill  confer  the  right  of  making  only  one 
property  under  an  agreement  by  the  dam;  and.  when  that  has  been  com- 
ownerff  thereof  for  a  conveyance  of  it  pleted,  there  is  no  right  to  make  a  new 
with  the  water  privileges  and  appurte-  location,  or  to  change  the  structure  so 
nances  thereunto  belonging  have  the  that  it  will  cover  more  of  the  grantor*s 
right  to  tighten  and  raise  the  dam  con-  land,  or  cau!4c  more  land  to  be  flowed, 
nected  therewith  to  the  extent  necessary  Goodrich  v.  Longley,  1  Gray,  615. 
to  the  enjoyment  of  the  mill  privileges,  ^^Rasirot  v.  Little  Falls  Improv.  d 
even  though  a  race  conveying  water  to  .Yar.  Co.  65  Minn.  543,  68  N.  W.  212. 
their  grantor's  gristmill  on  the  same  But  a  conveyance  by  a  riparian  owner 
stream  be  thereby  stopped  up  to  the  in-  of  tlip  right  to  erect  piers,  booms,  and 
jury  of  such  grantors.  Brugger  v.  But-  assorting  works  in  the  river  will  carry 
ler.  6  Or.  459.  with  it  the  right  to  overflow  the  grant- 

^^Biitz  V.  Ihrie,  1  Rawle,  218:  Hall  v.  or's  land  so  far  as  necessary  to  the  l»en- 
Tvmer,  111  N.  C.  180,  15  S.  K.  1037.         eficial  enjoyment  of  the  right  exprensly 

One  having  the  right  to  maintain  a  granted  for  the  purpose  for  which  the 
dam  at  a  certain  height  as  appurtenant  grant  was  made,  although  the  grantee 
to  a  mill  may  permanently  extend  the  must  exercise  the  right  so  as  to  do  no 
dam  over  and  across  an  artificial  chan-  more  injury  than  is  necessary  to  the 
nel  washed  out  around  one  end  of  the  grantor's  premises.  Growls  v.  Litttr 
dam  so  as  to  afford  greater  .security  Falls  Improv,  d  Nav,  Co,  (Minn.)  77 
thereto,  if  no  injury  is  thereby  done  to   N.  W.  217. 

adjacent  property  subject  to  the  ease-       ^^Uathaway  v.  Mitchell ,  M  Mich.  164. 
ment  of  the  dam.     tjammott  v.  Eirers,       A  grant  of  the  right  to  keep   up  a 
106  Ind.  310,  55  Am.  Rep.  746,  6  N.  E.   milldam  at  a  certain  height,  and  impoe*. 
636.  ing  no  restrictions   on   its  use,  cannot 

But  a  grant  of  a  right  to  make  a  dam  be  limited  to  the  supply  of  a  sawmill  an 
of  a  certain  height  to  accommodate  a   then  contemplated,  but  may  be  used  to 
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site,  together  with  the  right  to  erect  a  dam  upon  his  property  and 
to  flow  his  land  up  to  a  specified  point,  cannot  recover  damages  for 
a  flowage  of  his  land  which  does  not  extend  above  the  point  indi- 
cated, although  the  dam  is  constructed  at  a  point  outside  the  bound 
aries  of  the  granted  lands.  The  right  to  flow  and  to  build  the  dam 
on  the  grantor's  premises  are  separable,  and  one  may  be  exercised 
without  the  other.*  ^  A  grant  of  the  right  of  "flowing  the  great  pond" 
will  limit  the  rights  of  tlie  grantee  to  the  existing  dam.**  And  a 
grant  of  the  privilege  of  flowing  one  tract  will  not  include  the  right 
to  flow  another  belonging  to  the  same  grantor,  where  tlie  necessity  of 
it  was  not  patent  or  expected  by  either  party  at  the  time  of  the- 
grant*'  A  grant  of  "all  the  land  that  the  dam  flows"  will  include 
all  that  the  dam  flows  when  actually  used  for  the  purpose  for  which 
it  was  erected,  although  at  the  time  of  the  conveyance  it  was  out  of 
repair,  and  flowed  only  a  small  tract  of  land.*®  Under  a  deed  which 
conveyed  a  portion  of  grantor's  lands  bordering  on  a  stream,  granting 
the  privilege  of  constructing  dams,  etc.,  therein,  with  the  proviso 
tliat,  in  case  of  damages  being  caused  through  the  construction  of 
any  such  works,  the  grantor  or  his  successors  in  title  to  the  adjoining 
lands  should  be  entitled  to  have  the  damage  assessed  by  arbitrators, 
and  that  the  grant(»cs  should  pay  tlie  amount  awarded, — ^the  grantees 
are  liable,  not  only  for  damages  caused  by  the  flooding  of  lands, 
but  also  for  all  other  damages  occasioned  by  them  in  constructing  tht- 
dams,  etc.*^ 

furnish  water  power   for  a  paper   miU  change  in  th?  con  flp^u ration  of  the  land 

erected  after  the  sawmill  burned  down,  which  will  prev»»nt  such  flooding.  Simp- 

Hathaxcay  v.  Mitchell,  34  .Mich.  164.  son  v.  Wabash  R.  Co.  145  Mo.  64.  46  S. 

A  right  of  flowajye  exists  for  all  times  W.  739. 

of  the  year  under  a  ^rant  of  a  mill  priv-  Under  a  grant  of  a  right  of  flowage  on 

ilege,  the  height  of  the  head  of  wat«r  SO  acres  on  one  end  of  a  certain  lot,  "ex 

being   limited   during    certain     seasons,  cepting  30  acres  set  off  to  the  widow.** 

"and  at  other  seasons  as  may  be  hen*-  <tc.,  the  grantee  acquires  a  right  to  flow 

after  agreed,"  no  such  subsequent  agree-  (»nly   the   50   acres   then     belonging     to 

ment    having    been    made.     Uackley    v.  grantor,   and    intended   to  be   conveyed. 

Spraave,  17  Me.  281.  licrrif  v.  Hillings,  44  Me.   416,  69   Am. 

^*Kilgore  v.  Ilascall,  21   Mich.  602,  2  Dec.'l07. 

Mich.  N.  P.  Supp.  12.  A  grant  of  land  with  the  right  of  **fol- 

^^Bennctt   v.    Kctuiebcc   Fibre   Co.    87  lowing  up   the  ditch   to  the  bounds   of 

Me.  102,  .32  Atl.  800.  land  owned"  by  a  certain  person  nameil 

^^Fofttcr  v.  Parhanu  74  N.  C.  02 :  M'Kil-  does  not  limit  the  right  of  flowing  to  tlu- 

lip  V.  M'llhcnnp,  2  Watts,  466.  ditch,  but  fixes  the  height  to  which  the 

But  a  grant  of  a  right  to  Hood  and  dam  may  be  maintained  and  the  land  of 

overflow  certain  dweribed  property  for  the  grantor  flowed,  so  that  the  change 

a  pond  carries  with  it,  if  necessary,  by  of  channel  of  the  stream  will  not  defeat 

reason  of  the  natural   configuration  of  the  right   of  flownge.     Clinton  GaslighS 

the  ground,   for   the  enjoyment   of   the  Co.  v.   Fuller.   170  Mass.   82,  48  N.   K. 

right,  a  license  to  flood  other  lands  of  1024. 

the  grantor  contiguous  thereto,  but  con-  ^^Mortte  v.  Marshallf  13  Allen,  288. 

»'eys  ^o  title  or  right  of  pos.sossion   to  ^'Hnmrfin   v.   Haunerman,  31    Can.  ai. 

the  servient  estate,  or  right  to  prevent  a  <\  53-!, 
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S66.  Effect  of  grant. —  A  grant  of  the  right  to  erect  a  dam  so  as  to 
flow  the  land  of  the  grantor  will  prevent  the  latter  from  treating  the 
dam  as  an  unlawful  structure,  although  the  water  was  raised  to  a 
greater  height  than  provided  for  by  the  deed.  The  remedy  in  such 
case  will  be  to  enforce  the  contract,  and  not  to  ignore  it  and  proceed 
for  damages  as  for  a  tort*  The  grant  of  flow^age  rights  is  binding 
upon  a  subsequent  grantee  of  the  servient  estate.*  The  grant  of  a 
right  of  way  across  a  stream  will  entitle  the  grantee  to  dam  back  the 
stream  to  effect  a  passage  in  case  the  grantor  destroys  the  bridge.' 
If  the  grant  is  to  the  grantee,  "his  heirs  and  assigns  forever,"  the 
right  is  transferable,  and  the  transferee  will  obtain  all  the  rights  of 
the  original  grantee."*  Conversely,  a  deed  granting  a  right  to  flow 
land,  without  words  of  inheritance,  gives  only  a  life  estate.*  A  right 
reserved  by  a  grantor  to  flow  the  grantee's  premises  as  a  milling  priv- 
il^e  appurtenant  to  land  retained  by  him  becomes  attached  to  sudi 
land  as  an  easement  in  perpetuity  without  any  mention  by  the  grant- 
or of  his  heirs  or  assigns.**  The  right  of  flowage,  conferred  by  a  con- 
veyance of  land,  together  with  the  privilege  of  damming  a  river  pass- 
ing through  it,  does  not  pass  in  a  subsequent  grant  of  tlie  land  by 
implication,  so  as  to  permit  a  subsequent  grantee  to  cast  back  water 
upon  the  upper  mill,  when  neither  the  mill  nor  the  dam  had  been 
<»rected  at  the  time  of  his  grant.^ 

555a.  Orant  with  flowage  rights  established. —  The  rule  is  applica- 
ble to  flowage  rights,  that  if  one,  having  established  an  artificial  con- 

»Pcoy  V.  Salt  Uke  City,  11  Utah,  331,  In  Hall  v.  Turner,  110  N.  C.  292,  14 

40  Pac.  206.  S.  E.  791,  however,  it  has  been  held  that 

*  Heath  v.  Williams^  25  Me.  209,  43  a  jrrnnt  of  a  flowage  riffht,  to  continue 
Am.  Dec.  2G5.  i^o  long  as  the  grantee  Rnall  keep  up  his 

*  The  fact  that  the  owner  of  the  serv-  mill,  creates  an  easement  which  descends 
lent  estate  has  for  his  own  convenience  with  the  land  to  grantee's  heirs,  who 
changed  the  location  of  the  way  to  its  have,  in  equity,  a  base,  qualified,  or  de- 
{•resent  location  across  the  stream  is  im-  terminable  fee,  as  it  cannot  be  presumed 
material.  Hamilton  v.  Whiter  5  N.  Y.  9,  that  the  grantee  would  have  erected  his 
Affirming  4  Barb.  60.  works  on  the  strength  of  a  mere  personal 

*Peaslee  ▼.  Tmrer,  62  N.  H.  434.  right. 

temple  V,   Morse.   178  Mass.  336,  59       'Smith  v.  Furbish,  68  N.  H.   123,  47 

N.  E.  846.  L.  R.  A.  226,  44  Atl.  398. 

So,  a  grant  of  a  privilege  of  backing       So,  a  reservation  of  a  right  of  flowage 

water  on  grantor's  land,  as    much    as  to  a  mill  owner  who  sells  a  portion  of 

grantee  may  think  necessary,  by  a  cer-  his   property,   part  of   which   is   flowed 

tain  dam,  with  a  stipulation  that  grant-  land,  creates  an  easement   in   favor  of 

or  shall  never  claim  any  other  or  greater  the  mill:  and  a  conveyance  of  such  mill 

damages   for   backing   said    water   than  property,  together  with  "all    the    mill 

what  is  then  agreed  upon,  confers  a  pure-  privileges  which  I  own,"  includes  such 

ly  personal  privilege  in  the  grantee,  and  rcnen'ed  right  of  flowage,  without  word- 

the  dam  he  erects  is  a  monument  of  his  specially  describing  the  easement,  in  the 

exercise  of  the  grant,  which  cannot  sub-  deed.    iVatson  v.  Bartlett,  62  N.  H.  447. 
wqucntly  be  increased  by  his  representa-       'Decora^  Woolen  Mill  Co.  v.  Oreer,  49 

tives.     Hogg  v.  Bailey.  5  Pa.  Super.  Ct.  Iowa,  490. 
426. 
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•dition  upon  his  property  by  which  one  portion  has  been  subjected  to 
an  easement  in  favor  of  ilie  other,  grants  the  dominant  portion,  the 
;grant  will  carry  the  easement  with  it  And  this  rule  is  applicable, 
not  only  to  protect  the  one  who  constructs  the  dam,^  but  his  grantee, 
also.^  But  the  rule  does  not  apply  to  a  grant  of  government  lands 
upon  which  the  first  grantee  has  exercised  a  flowage  easement  over 
lands  granted  to  a  subsequent  grantee.'  Limitations  upon  the  flow- 
age  right  established  by  the  grantor  against  the  first  grantee  will 
inure  to  the  benefit  of  a  subsequent  grantee.^  So  far  as  the  cases 
<iealing  with  water  rights  have  gone,  the  rule  is  not  applied  in  favor 
of  the  grantor  himself,  so  that,  in  case  he  conveys  land  without  re- 
serving the  right  to  flow  it,  he  loses  the  flowage  right,  although  it 
was  actually  established  and  visible  at  the  time  of  his  grant*  But 
the  right  of  one  owning  an  estate,  on  which,  from  time  immemorial, 
there  has  existed  a  mill,  pond,  and  dam,  to  overflow  its  lands,  is  not 
•extinguished  or  impaired,  in  respect  of  the  premises  conveyed,  by  his 
•deed  of  a  parcel  of  it,  nowhere  bounded  by  the  pond  or  stream,  con- 
taining a  general  warranty  against  encumbrances  and  no  reservation 
whatever ;  but  such  right  passes  to  the  subsequent  grantee  of  the  mill 
site.®  The  fact  that  the  right  of  the  grantor  is  extingtiiahed  by  the 
■conveyance  without  reservation  of  the  right  prevents  the  fact  that 
he  has  exercised  a  flowage  right  for  more  than  twenty  years  over  the 
parcel  conveyed  from  being  a  breach  of  covenant  against  encum- 
brances.* 

556.  To  what  level  may  water  be  raised  under  grant. —  If  the  grant 
specifies  the  point  to  which  the  water  shall  be  raised  the  grantee  can- 
not exceed  that  limit  if  it  can  be  ascertained.^  Thus,  if  the  water 
is  to  be  raised  so  far  as  a  hole  in  a  rock,  it  cannot  be  raised  further 

^Calkoun  v.  Palmer,  8  Oratt.  88.  jnred,  the  common  grantor  deeded  hia 

^Hathorn  v.  StinsoHy   10  Me.  224,  25  estate  to  another,  and  then  the  said  miU 

Jim.  Dec.  228.  and  privilege  were  acquired  and  flowed 

*Wilcoxon  V.  McGheCy  12  111.  381,  54  by  the  first  grantee,  as  the  reservation 

Am.  Dec.  409.  does   not   become   void   aa   against    the 

So.  a  state  grant  of  land  containing  other  grantee,  and  the    first    grantee's 
a  mill  site  will  give  the  grantee  a  right  ftowage  rights  are  therefore  not  extend- 
to    flow    adjoining    land     subsequently  ed.     Webster  v.  Holland^  58  Me.  168.. 
granted  bv  the  state  to  a  third  person  *Preble  v.  Reed,  17  Me.  169;  Burr  v. 
^only  as  the  right  is  expressly  given,  al-  Mills,  21  Wend.  290.    See  post,  $  832. 
though  the  latter  grant  refers  to  a  map  *Hanrood  v.  Rent  on,  .32  Vt.  724. 
ahowing  the  land  flowed  to  the  extent  ^Kidder  v.  George,  18  N.  H.  511. 
-and  in  the  manner  claimed.     Colvin  v.  'iVa?/  v.  Great  Falls  Mfg.  Co.  38  N- 
Burnet,  2  Hill.  620.  H.  442. 

*A  right  to  flow  another's  land  with-  A  clause  in  a  will  devising  a  mill  and 

•out  payment  of  damages  will  not  be  ac-  water  privilege,  and  devising,  also,  the 

quired  where,  after  obtaining  a  right  of  right  "at  all  times  to  raise  the  water  in 

llowing  all  of  grantor's  land,  except  that  the  pond  until  the  surface  of  it  shall 

j^'rantor's   privilege  must   remain    unin-  reach   a   certain  mark,"  will  limit  the 
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than  that  point.^  If  the  privilege  is  granted  to  flow  the  water  back 
to  a  tailrace,  the  month  of  the  race  will  be  the  limit.*  If  the  right 
is  granted  to  flow  the  water  "up  to"  a  specified  object  situated  above 
the  dam,  the  grant  will  be  held  to  mean  up  to  a  line  drawn  across  the 
stream  at  that  point,  and  will  not  entitle  the  grantee  to  raise  the  en- 
tire level  of  the  water  up  to  the  body  of  the  object  mentioned.*  If 
a  high-water  mark  is  mentioned  the  dam  cannot  be  maintained  at 
that  height  if  the  effect  is  to  raise  the  water  at  the  point  mentioned 
above  that  height.*  The  height  of  the  dam  is  not  the  most  accurate 
test  of  the  flowage  right.  As  said  in  Town  v.  Fardkner,^  while  the 
height  and  capacity  of  a  dam  are  common  instruments  wherewith  to 
measure  the  extent  of  a  water  right,  other  monuments  may  be,  and 
often  are,  adopted.  The  more  certain  measure  of  the  right  of  the 
grantee  is  the  distance  the  water  is  set  back."^    But  the  height  of  the 


right  to  raise  the  Water  to  that  mark, 
although  the  right  had  heen  exercised 
bj  the  testator  of  raiding  it  heyond  that 
point.  Denton  v.  LeddelU  23  N.  J.  £q. 
«4,  Affirmed  in  24  X.  J.  Eq.  567. 

'But  a  hole  in  a  rock,  drilled  by  the 
j^rantee  nineteen  years  aifter  a  deed  had 
been  made  giving  a  right  to  flow  land 
to  the  height  of  a  hole  in  a  certain  de- 
scribed rock,  which  was  not  at  that  time 
drilled,  cannot  be  made  the  limitation 
to  which  the  flowage  may  be  maintained. 
White  V.  Bli88,  8  Cush.  510. 

*  Where  one  who  has  granted  the  right 
to  carry  water  from  an  upper  mill 
through  a  tailrace  over  his  land  grants 
to  a  lower  owner  the  right  to  flow  his 
land  in  such  a  manner  as  not  to  obstruct 
or  interfere  with  the  right  of  the  upper 
mill  owner,  "meaning  and  intending  to 
grant  the  liberty  to  flow  the  land  by  a 
dam  of  sufficient  height  to  flow  back  the 
river  to  the  tailrace,'*  he  will  convey 
no  right  to  flow  higher  than  the  mouth 
«f  the  tailrace.  although  it  might  be 
flowed  higher  than  that  without  inter- 
fering with  the  rights  of  the  upper  own- 
-er.    Riley  v.  Parks,  11  Met.  424. 

^Wilder  v.  Clougli,  55  N.  H.  3.39. 

A  grant  of  a  water  privilege  lying  on 
the  stream  between  two  mills  of  the 
grantor,  "commencing  at  a  certain  per- 
manent rock,"  thence  running  to  the 
lower  dam,  reserving  therefrom  the  right 
of  taking  water  from  the  upper  dam  to 
themselves,  will  give  no  right  of  flowing 
the  land  liigher  than  the  rock  mentioned. 
Crittenden  v.  Field,  8  Oray,  621. 

No  right  is  given  to  flow  lands  of  the 
grantor  above  the  distance  specifically 
called  for  as  the  extent  of  the  line  up 


a  creek  in  a  decnl  describing  the  land  as 
part  of  a  certain  quarter  section  begin- 
ning at  a  designated  point  "far  enough 
up  the  bank  to  raise  a  9-foot  head*'  at  a 
designated  mill,  and  thence  up  the  bot- 
tom lands  "100  rods,"  to  include  all  the 
bottom  lands  on  both  sides  of  the  creek 
within  the  designated  bounds;  aa  the 
reference  to  the  distance  sufficient  to 
raise  such  head  is  merely  descriptive, 
and  intended,  in  connection  with  other 
descriptions  therein,  to  fix  a  definite 
starting  point.  Coats  v.  7'aft,  12  Wis. 
388. 

^Brndy  ▼.  Blackinton,  113  Mass.  238; 
Hiscox  V.  Sanfordy  4  R.  I.  56. 

And  evidence  that  the  water  waa  above 
the  mark  referred  to  when  the  gp'ant 
was  made  will  not  be  admitted  to  show 
that  the  right  was  given  the  grantee  to 
raise  the  water  at  the  dam  above  the 
height  of  the  mark.  And  in  such  a  case, 
the  acts  of  the  parties  to  the  deed,  im- 
mediately after  and  subsequent  to  the 
grant,  in  keeping  the  water  at  the  dam 
at  the  height  of  the  mark,  will  not  be 
Admitted  for  the  purpose  of  showing  the 
practical  construction  of  the  grant  by 
the  parties,  as  the  language  in  the  deed 
is  not  ambiguous,  and  the  intent  of  the 
parties  can  he  ascertained  therefrom. 
Hiscox  V.  Sanford,  4  R.  I.  66. 

But  the  grantee  of  flowage  rights  up 
to  a  certain  line  is  not  required  to  keep 
the  whole  dam  at  the  water  level,  if 
there  are  waste  ways  enough  to  carry 
off  the  water  under  all  ordinary  circum- 
stances.   Thatcher  v.  Baker,  109  Pa.  22. 

•  56  y.  H.  255. 

^Lacy  V.  Arnett,  33  Pa.  169. 
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dam  may  be  the  test,  and,  if  it  is,  that  will  govern.®  By  a  dam  9 
feet  high  is  meant  stich  a  dam  as,  under  given  circumstances,  will 
pond  the  same  quantity  of  water  that  a  dam  exactly  and  uniformly  9 
feet  high  would  pond  under  the  same  circumstances.®  But  where 
stipulations  for  the  regulation  of  the  height  of  water  are  introduced 
into  a  deed  which  was  intended  to  regulate  flowage  rights  which  are 
plainly  contrary  to  the  real  intention  of  both  parties  under  a  ma- 
terial mistake,  the  deed  will  be  reformed,  and  the  mistake  corrected.** 
A  grant  of  flowage  rights  to  a  certain  line  refers  to  the  ordinary  con- 
dition of  the  stream.**  And,  if  a  dam  is  a  lawful  structure,  the 
usual  or  ordinary  condition  of  the  stream  above  the  dam  is  that  which 
exists  when  the  pond  is  full,  and  the  stream  is  unaffected  by  ex- 
ceptional or  accidental  causes.**     In  a  grant  of  the  privilege  to  flow 


'A  oontract  stipulating  that  a  mill 
owner,  after  making  certain  specified 
alterations  in  an  existing  dam,  may 
"then  keep  the  water  at  the  height  the 
dam  will  raise  it/'  fixes  the  full  right  of 
that  dam,  and  gives  no  right  to  erect  a 
new  one  of  the  same  height  as  the  older 
one,  if  it  in  fact  raises  the  water  higher 
than  that  one  did.  Brown  y.  Collunif 
112  Gtt.  «8,  37  S.  E.  91. 

A  deed  granting  the  right  to  flow  so 
much  of  the  grantor's  land  as  would  be 
flowed  by  raising  a  milldani  to  the 
height  of  12  feet  will  not  be  canceled 
en  the  ground  of  fraudulent  representa- 
tions, although  the  flowage  covered  75 
ucres  instead  of  30,  as  expected,  where 
the  grantor's  agent  inspected  the  prem- 
ises before  the  execution  of  the  convey- 
ance, and  the  grantee  did  nothing  to 
mislead  him.  Sanford  v.  Nyman,  23 
Mich.  326.       . 

A  clause  in  a  deed  by  which  the  owner 
of  a  dam  having  the  right  to  maintain 
dashboards  thereon  to  the  height  of  2 
feet  acquires  the  right  to  add  1  foot 
during  certain  months  of  the  year,  that 
"such  flashboarda  shall  not  be  renewed, 
replaced,  or  repaired'*  during  the  speci- 
fied months  when  the  right  to  maintain 
the  additional  foot  does  not  exist,  does 
not  take  away  the  right  to  do  the  acts 
necessary  to  maintain  to  the  height  of  2 
feet.  Amoskeag  Mfg.  Co,  v.  tihirlcif, 
m  N.  H.  269,  39  Atl.  976. 

And  where  a  mill  owner  acquires  a 
right  by  a  grant  to  maintain  flashboards 
supported  by  pins  not  less  than  4  feet 
apart,  and,  by  a  subsequent  grant,  ac- 
quires the  privilege  of  maintaining  the 
boards  at  an  increased  height  witliout 
any   restrictions  as  to  means  of  main- 


taining them,  he  may  use  such  reason- 
able means  as  will  render  the  grant  ef> 
fective,  notwithstanding  the  former  re- 
strictions. Amoskeag  Mfg.  Co.  v.  Shir- 
ley, 70  N.  H.  577,  85  Am.  St.  Rep.  646,. 
49  Atl.  90. 

•HaU  V.  Turner,  110  N.  C.  292,  14  8, 
E.  791. 

^^Winnipisseogee  Lake  Cotton  d  W^ 
Mfg.  Co.  V.  Perley,  46  N.  H.  83. 

So  where,  in  reducing  to  writing  an 
agreement  by  which  a  right  was  to  he 
conveyed  to  maintain  a  dam  to  the 
height  of  a  certain  mark,  a  license  was 
inserted  of  the  right  to  raise  the  water 
to  the  height  of  that  mark,  such  license 
will  not  operate  as  a  limitation  of  the 
grant,  although  by  raising  the  dara  to 
that  height  the  water  is  sometimea 
raised  above  it.  Salmon  Falls  Mfg.  Co. 
V.  Portsviouth  Co.  46  N.  H.  249. 

^^Thatclier  v.  Baker,  109  Pa.  22. 

^"^McConnell  v.  American  Bronze  /*otc- 
der  Mfg.  Co.  41  N.  J.  Eq.  447,  5  Atl.  785. 

But  where  a  deed  conveying  Ian  1  on 
a  stream  with  mill  privileges  contains  a 
prohibition  against  raising  the  water  hy 
the  erection  of  a  dam  so  high  as  to  over- 
flow the  springs  along  the  creek  bank,  if 
the  waters  of  the  springs  in  the  place 
where  they  issued  from  the  ground  at 
the  date  of  the  deed  are  flowe<l  over  or 
impeded  by  the  erection  of  a  dam  by 
the  grantee,  there  is  a  violation  of  the 
restriction  contained  in  the  deed :  and  it 
Hoems  that,  in  such  a  case,  where  a 
spring  boils  up  from  the  bottom  of  a 
creek,  it  is  overflowed  by  that  creek  not 
withstanding  its  waters  may  issue  with 
such  force  as  to  rise  above  the  leirel  of 
the  creek.  Salndo  College  v.  Daviu^  47 
Tex.  131. 
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laiid,  wliere  the  height  to  which  the  grantee  may  raise  his  dam  is  in- 
dicated by  tree  marks  of  a  specMtied  height  above  the  dam,  no 
two  of  which  are  on  the  same  level,  the  marks  will  be  considered  as 
points  or  levels  from  which  to  measure  downward  the  number  of 
inches  specified  to  the  point  or  line  beyond  which  the  water  cannot 
be  raised.^'^  If  the  right  to  maintain  the  pond  is  grauttnl  without 
limiting  the  height,  the  law  will  limit  it  to  such  point  as  will  afford 
a  reasonable  use  of  the  privilege."  But  it  has  been  lu^ld  that,  in  the 
first  instance,  the  right  to  determine  the  location  of  a  dam  and  th(» 
extent  to  which  lands  shall  be  flowed  on  both  sides  of  a  river  by  a 
dam  built  across  such  river  is  in  the  owner  of  the  right  to  build  the 
dam  and  flow  tlie  lands.  ^^  If  the  dam  is  to  be  located  below  that  of 
the  grantor  and  the  height  is  limited,  it  will  be  presumed  that  the 
restriction  was  for  the  purpose  of  preserving  the  mill  privilege  of  the 
grantor,  and  that  no  right  was  conferred  to  destroy  it.*®  The  extent 
of  the  flowage  right  will  \ye  determined  by  natural  objects,  if  possible, 
rather  tlian  by  the  conclusions  and  measurements  of  engineers.*^  If 
the  grantee  is  prohibited  from  backing  the  water  onto  cultivated 
lands  of  tlie  grantor,  he  cannot  raise  the  water  so  high  as  to  destroy 
those  lands  by  sobbing.'**  If  the  rights  of  the  parties  cannot  be  de- 
termined by  the  terms  of  the  gi'ant,  they  will  be  determined 
according  to  the  practical  construction  of  the  parties,  so  that 
in  case  the  flowage  is  maintained  to  a  certain  point  for  a  series 
of  years  it  cannot  be  changed.*®  But  if  the  grantee  acting  under 
his  grant  constructs  the  dam  to  a  certain  height,  he  will  be  held  to 
have  exhausted  his  power  so  that  he  cannot  subsequently  raise  it  t<> 
a  greater  height.^^  A  conveyance  by  a  landowner  of  the  entire  pos- 
session of  a  creek  flowing  through  his  land  for  the  purpose  of  sv- 

^Heffelman    ▼.    Otsego     Water-Power  cannot  be  explained,  varied,  or  annulled 

Co.  78  Mich.  121,  43  N.  \V.  1096.  by  representations  or  stipulntions  of  th** 

"iTiitt  V.  Fuller^  4  Vt.  199.  grantor  permitting  the    erection    of    a 

And  a  grant  of  a  right  to  maintain  dam  of  greater  height.    Ococh  ▼.  Cornier, 

n  dam  and  flow  the  water  so  high  as  8  Mo.  391. 

will  answer,  anJ  not  impair  or  obstruct  ^''Broicn  v.  Bush,  45  Pa.  61 ;  Deoorah 

the  water  wheel  of  the  grantor    above,  Woolen  Mill  Co.  v.  Qreer,  58  Iowa,  86, 

may  be  made  certain  by  parol  evidence  12  N.  W.  126. 

of  the  height  of  dam  which  will  answer  "Ccgle  v.  Parker,  97  N.  C.  271,  2  S. 

the  requirements  of  the  grant.    Dryden  E.  76. 

T.  Jephersoti,  18  Pick.  386.  **Mcyer  v.  Horat,  106  Pa.  652;  Lau  v. 

"Smith  V.  Furbish,  68  N.  H.  123,  47  J/timwa,  43  Pa.  267;  Watson   ▼.  Bart- 

Lu  R.  A.  226,  44  Atl.  398.  left,  62  N.  H.  447. 

"Miller  V.  Shenandoah  Pulp  Co,  38  W.  ^'Goodrich  v.  fjonglcy,  4  Gray,  379. 

Va.  558,  18  S.  E.  740.  Where  an  ancient  grant  to  erect  a  mill 

So,  a  deed  conve3ring  the  right  to  con-  and  dam  is  without  limitation  as  to 
struct  a  dam,  but  providing  that  it  shall  height,  it  will  be  conAtmed  with  refer- 
not  be  of  a  height  that  will  injure  the  ence  to  the  conduct  of  the  grantee,  and 
trrantor's  mill  by  backing  water  upon  it,  he  will  not  be  permitted  to  increase  the 
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curing  to  the  grantee  the  entire  water  privilege  as  far  as  the  same  is 
required  for  a  mill  then  being  erected  by  him,  with  permission  to 
erect  a  new  mill  and  to  cut  a  race  through  his  land  to  supply  water 
thereto,  does  not  give  such  grantee  the  right,  as  against  a  subsequent 
purchaser  of  the  land,  to  overflow  such  land  by  raising  the  height 
of  the  dam  above  tliat  at  which  it  was  erected  and  maintained  for  a 
long  period  of  time.  ^^  On  the  other  hand,  where  a  grantor  of  a 
right  to  maintain  a  dam  to  flow  his  land  without  paying  damage 
tlierofor,  as  far  and  high  as  it  can  be  done  without  setting  the  water 
back  on  his  wheel,  provides  that  it  shall  be  of  a  certain  height,  and 
points  out  the  place  where  it  is  to  be  erected,  a  subsequent  grantee 
of  the  mill  cannot  maintain  a  bill  for  injunction  against  the  owner 
of  the  dam,  although  the  water  therefrom  interferes  to  some  extent 
with  the  wheel.^^ 

657.  license. —  Although  a  deed  is  necessary  to  confer  permanent 
rights  to  flood  land,  temporary  rights  may  be  conferred  by  lease  or 
license,  which  are  vahiable  and  enforcible  until  the  license  is  re- 
voked, and  which  confer  upon  the  licensee  all  the  rights  of  an  owner 
of  the  property  so  far  as  protection  against  the  acts  of  strangers  i» 
concerned.  It  has  been  said  that  a  parol  license  to  flow  lands  is  void.* 
But  that  must  be  taken  to  mean  that  it  confers  no  rights  which  are- 
not  subject  to  be  taken  away  by  revocation,  for,  until  it  is  revoked^ 
it  justifies  the  acts  of  the  licensee  which  are  done  under  it.*  It  will 
protect  the  licensee  from  an  action  of  trespass  on  the  case  for  flowing 
the  land  as  authorized.*  The  rights  conferred  by  a  parol  license  are,, 
however,  of  the  most  precarious  nature,  for  not  only  may  it  be  re- 
voked at  the  pleasure  of  the  licensor,*  but  one  attempt  to  exercise  it 

height  of  the  dam  after  the  lapse  of  a  ▼.  Bearinger,  29  U.  C.  Q.  B.  340:  Rohin- 
long  period,  to  the  prejudice  of  interven-  son  v.  Fetierly,  8  U.  C.  Q.  B.  340 :  Win^ 
ing  purchasers  of  land  above  the  dam.  ham  v.  McOuire,  .51  Ga.  578;  BcU  v. 
Davidson  v.  Fowler,  1  Root,  358;  Ba/rret  Elliott,  5  Blackf.  113;  French  v.  Oicen, 
▼.  Hoftmer,  1  Root,  271.  2  Wis.  250. 

A  deed  from  an  adjoining  proprietor  *€alhoun  v.  Palmer,  8  Gratt.  88. 
to  an  owner  of  a  milldam  of  "the  right  It  is  a  good  defense  to  an  action  by 
of  way  for  a  mill  race,  with  ground  suf-  one  landowner  against  an  adjoining 
ficient  for  abutments  to  a  dam  across"  landowner  for  obstructing  a  water 
such  stream,  does  not  authorize  the  acts  course  so  as  to  prevent  the  escape  of  the 
of  a  subsequent  grantee  in  raising  the  waters  collected  therein  by  a  system  of 
height  of  the  dam  above  that  at  which  it  drainage  constructed  by  the  former  to 
stood  when  the  conveyance  was  execut-  drain  his  land,  that  the  obstruction 
cd,  BO  as  to  injure  such  land  by  back  complained  of  was  an  artificial  out- 
water.  Scheihle  v.  Law,  65  Ind.  332.  let  to  ponds  of  water  on  the  former's. 
^Toney  v.  Johnson,  26  Ind.  382.  land,  made  by  him  under  a  parol  license, 

'^Prentiss  v.  Wood,  118  Mass.  689.  which  license  was  granted  without  con- 

' V.  Deherry,  2  N.  C.  (1  Hayw.)    sideration.  and  was  afterwards  revoked, 

248.  and  the  outlet  was  filled  up,  Init  not  so 

^Thatcher  v.  Baker,  109  Pa.  22.  as  to  obstruct  the  natural  flow  from  said 

*Millerd  v.  Reeves,  1  Mich.  107;  Kerr   pond,  in  the  absence  of  allegations  that. 
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will  exhaust  tlie  rights  of  tbe  licensee  so  fhat  he  cannot  make  an  addi- 
tion to  his  dam  in  case  the  one  erected  prove^s  insufficient.*  A  deed 
conferring  perpetual  ilowage  rights,  either  ^vith  or  without  rental^ 
will  be  construed  as  a  grant  of  the  right  to  maintain  a  dam,  and  not 
as  a  mere  license.*  The  license  will  be  revoked  by  any  act  which 
shows  an  intention  to  terminate  it  Thus,  a  sale  of  the  property  will 
constitute  a  revocation,  or  a  foreclosure  sale  under  a  pre-existing 
mortgage  will  do  so.''  So,  the  commencement  of  a  suit  to  recover 
damages  for  the  Ilowage  will  constitute  a  revocation,  and  damages 
may  be  recovered  from  the  time  the  action  is  commenced.®  After 
revocation  the  licensor  may  remove  the  dam  and  may  enter  upon  the 
land  of  the  licensee  for  that  purpose.*  Upon  the  revocation  of  a 
parol  license  to  flow  the  licensor's  land  the  expense  of  removing  the 
dam  built  by  the  licensee  on  his  own  land  for  the  benefit  of  both  of 
them  is  not  to  be  borne  by  the  licensee  alone,  in  the  absence  of  an 
express  contract  on  his  part  to  remove  it,  but,  in  justice,  is  to  fall 
upon  all  for  whose  benefit  it  was  erected.^  ^  If  a  consideration  was 
given  for  the  license  and  the  license  has  been  executed  by  the  ex- 
penditure of  money  in  the  construction  of  the  improvement^  equity 
will  protect  the  interests  of  the  licensee  by  taking  jurisdiction  to  en- 
force performance  of  the  contract^*     But  equity  will  afford  no  re- 

any  act  was  done,  or  money  expended,  'Lookhart  ▼.  Qeir,  54  Wis.  133,  11  N. 
on  the  faith  of  the  license,  which  would   W.  245. 

present,  the  revocation.  Clauser  v.  Jones,  ^Woodbury  ▼.  Parshley,  7  N.  H.  237,. 
100  Ind.  123.  26  Am.  Dec.  739. 

*Hendry  v.  English,  18  Grant  Ch.  (U.  ^•Woodbury  v.  Parshley,  7  N.  H.  237,. 
C.)  119;  Preble  v.  Reed,  17  Mo.  169.         26  Am.  Dec  739. 

*A  written  agreement  permitting  tho  "After  a  Howage  license  given  for  a 
erection  of  a  dam,  and  conferring  a  per-  valuable  consideration  has  been  acted 
petual  right  of  flowage  upon  payment  upon,  it  is  binding  as  against  a  subse- 
of  damages,  but  containing  no  clause  of  quent  purchaser  of  the  land  for  a  valu- 
forfeiture  on  default,  is  an  absolute  sale  able  consideration,  although  at  the  time 
and  ri^ht  of  inunediate  and  perpetual  of  sale  the  old  dam  had  ftdlen  down  and 
possession  in  consideration  of  a  future  had  not  yet  been  r^uilt.  Campbell  v. 
payment,  and  in  no  sense  a  license  of  a  McCoy,  31  Pa.  263. 
revocable  character.  Fitch  v.  Constan-  An  agreement  entered  into  between  a 
tine  Hydraulic  Co.  44  Mich.  74,  6  N.  W.  landowner  and  a  railroad  company,  by 
91.  which  the  former  agreed  to  dismiss  his 

An  instrument  ''demising  and  leasing"  suit  for  damages  for  the  flooding  of  his 
the  right  to  flow  a  tract  of  land  for  the  land  if  the  latter  would  build  a  new 
use  of  a  sawmill  for  an  annual  rental,  bridge  over  a  natural  stream  so  as  to 
and  providing  for  a  forfeiture  upon  the  abate  the  nuisance  in  the  future,  is  bind- 
grantee's  failure  to  flow  it  for  one  year,  ing  upon  such  landowner  where  the  rail- 
the  grantor  covenanting  that  the  gran-  rood  company  has  performed  its  part  of 
tee  shall  use  the  premises  as  long  as  the  agreement,  and  he  cannot  evade  the 
he  sees  fit  to  use  them  for  such  purpose,  same  by  amending  his  declaration  and 
is  not  a  lease  from  year  to  year,  but  is  seeking  to  recover  upon  new  grounds, 
a  grant  by  deed  of  an  easement  append-  all,  however,  growing  out  of  the  original 
ant  to  the  mill.  Tuttle  v.  Harry,  56  act  complained  of.  Peoria  d  P.  Union  JB. 
Conn.  194,  14  Atl.  209.  Co.  v.  Barton,  38  111.  App.  469. 

^Brown  v.  Spalding,  1  Pittsb.  361« 
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lief  if  the  consideration  was  not  paid.**  Tlie  licensor  may  estop 
himself  from  revoking  the  license  bj  remaining  silent  when  the  li- 
censee sells  the  property,  including  the  right  of  flowage,  to  one  who 
is  ignorant  of  the  fact  that  it  is  not  permanent.*^  A  few  cases  hav<' 
applied  the  erroneous  doctrine  of  executed  license  to  prevent  the  li- 
censor from  revoking  the  license,  tinder  this  doctrine  it  is  held  that 
if  one  receiving  a  parol  license  to  flow  another's  land  makes  expendi- 
tures upon  the  faith  of  it,  the  license  cannot  be  subsequently  re- 
voked.**    This  doctrine  cannot  be  supported  by  any  legal  principle. 


"A  corporation  does  not  acquire  a 
perpetual  easement  to  overflow  land  un- 
der an  oral  license  from  the  owner,  by- 
virtue  of  a  provision  in  its  charter  au- 
thorizing it  to  enter  upon  and  take  pos- 
session of  any  land  necessary  to  the 
erection  of  slack-water  navigation  in  a 
river,  said  land  to  be  paid  for  at  such 
prices  as  might  be  agreed  upon  with 
the  owner,  where  it  has  failed  to  pay 
such  owner  the  sum  agreed  upon  when 
the  license  was  given.  Wilmiugton  Wa- 
ter Patcer  Co.  v.  EmM,  166  111.  548,  46 
N.  E.  1083. 

No  right  to  maintain  a  dam  at  an  in- 
creased height  is  acquired  by  the  con- 
sent to  such  increase,  of  those  in  pos- 
session of  lands  overflowed,  under  a  con- 
tract for  the  purchase  thereof  condi- 
tioned upon  the  making  of  certain  pay- 
ments, and  subject  to  forfeiture  for  non- 
payment, and  subsequently  rescinded  for 
the  default  of  the  purchaser,  which  will 
enitle  a  grantee  of  the  owner  of  the  dam 
to  an  injunction  against  the  enforcement 
of  a  judgment  obtained  by  the  owner  of 
the  land  overflowed,  prior  to  the  mak- 
ing of  the  contract  of  sale,  restraining 
the  maintenance  of  the  dam  above  a 
height  lower  than  such  increase,  and  re- 
quiring its  abatement  to  such  lower 
height.    Palmer  v.  Moore,  18  Kan.  68. 

^RarrcUon  v.  Kansas  City  d-  .1.  R. 
Co.  151  Mo.  482.  52  S.  W.  368. 

Where  a  plaintiff's  ancestor,  with  full 
knowledge,  acquiesced,  consented,  and 
agreed  to  the  construction  at  great  ex- 
pense of  a  milldam  upon  adjoining  land, 
which  penned  up  the  stream,  thereby 
overflowing  his  land  a  little,  anil  the  mill 
was  afterwards  worked  and  dam  main- 
tained with  the  consent  and  acquiescence 
of  the  ancestor  and  those  claiming  un- 
der him,  including  plaintiff,  the  latter 
may  not  maintain  an  action  for  the  pen- 
ning back  of  the  water  upon  his  land 
against  a  successor  in  interest  of  the 
mill  owner.  Dean  v.  Oray,  22  U.  C.  C. 
V.  202. 


Where  the  owner  of  land  by  a  parol 
license  permits  a  railroad  company  to 
construct  a  dam  across  a  stream,  result 
ing  in  an  overflow  of  his  land,  and  per- 
mits such  obstruction  to  continue  until 
the  bed  of  the  stream  fills  up  from  dis- 
use and  disappears,  without  revoking 
the  license,  equity  will  not  restrain  the 
continuance  of  the  obstruction  as  against 
an  innocent  purchaser  of  the  railroad 
without  notice  or  knowledge  of  the  pre 
vious  e\if*tence  of  the  stream.  Barrel- 
son  V.  Kansas  City  d-  A,  R.  Co.  151  Mo. 
482,  52  S.  W.  368. 

But  one  whose  land  is  overflowed  by 
the  waters  of  a  milldam  is  not  estopped 
from  denying  the  right  to  maintain  the 
dam  at  that  height,  and  claiming  dam- 
ages for  the  wrongful  overflow,  on  the 
ground  that  the  milldam  owner,  who 
was  a  stranger,  purchased  the  property 
believing  that  he  had  a  legal  right  to 
maintain  the  dam  at  the  same  height  as 
it  was  when  he  purchased,  which  belief 
was  based  upon  information  from  land 
owners  in  the  vicinity  whose  lands  were 
affected  by  the  dam,  and  the  silence  of 
the  owner  of  the  overflowed  land,  al- 
though he  knew  that  the  purchaser  was 
making  inquiries  with  a  view  to  pur- 
chase, and  was  aware  of  the  character 
of  the  information  he  had  received,  and 
did  not  make  known  his  claim,  where  it 
does  not  appear  that  the  purchaser  had 
actually  paid  the  purchase  money.  Tocon- 
stitute'an  estoppel,  the  purchaser  must 
have  parted  with  the  purchase  price,  in 
which  event  he  could  not  recover,  al- 
though he  remained  silent  from  no 
fraudulent  design,  and  may  not  hav«* 
known  his  legaf  rights  in  the  premises, 
if  he  knew  the  facte  upon  which  they 
were  based.  Anderson  v.  Huhhle,  93  Ind. 
570.  47  Am.  Rep.  394. 

'*A  landowner  cannot  enjoin  the  re- 
building .and  repairing  of  a  milldam  as 
it  was  before  being  washed  away  by  a 
flood,  on  the  ground  that  the  back  water 
therefrom  overflows  such  owner's  land. 
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One  who  acts  upon  a  parol  license  to  flow  another's  land  knows  at. 
the  time  he  does  so  that  his  rights  depend  upon  the  mere  goodwill 
of  the  licensor,  and  he  takes  all  the  risk  of  the  continuance  of  the 
permission.  He  cannot  be  permitted  to  take  advantage  of  the  kind- 
ness of  his  neighbor  and  then  insist  that  his  kindness  and  good  na- 
ture has  deprived  him  of  his  property  rights.  As  said  in  a  note  to 
Pifer  V.  Brown,^^  a  parol  license  can  never  impose  an  irrevocable 
burden  on  land,  because  as  soon  as  the  burden  is  established  it  be- 
comes an  estate  or  an  easement,  which  is  an  interest  of  a  higher 
grade  than  a  license.  An  easement  can  only  be  created  by  deed,  and 
an  agreement  for  an  estate  must  be  in  writing  under  the  statute  of 
frauds.  The  only  equitable  relief  must  be  on  the  basis  of  a  distinct 
promise  for  a  definite  interest,  express  or  implied,  forming  part  of 
a  contract  which  may  be  enforced  specifically.  Estoppel  cannot 
avail,  because  fraud  is  a  necessary  ingredient  of  an  estoppel,  and 
there  can  be  no  fraud  in  permitting  one  to  make  expenditures  which 
the  licensor  has  a  right  to  assume  are  made  in  contemplation  of  the 
unstable  character  of  the  title  under  the  stattite  of  frauds,  for  con- 
siderations satisfactory  to  the  licensee.  A  parol  license  to  construct 
a  dam  may  be  shown  by  the  affidavits  of  a  former  owner  of  the  mill 
and  dam  that  they  were  erected  by  him  more  than  twenty-five  years 
previous  in  pursuance  of  an  agreement  between  him  and  the  then 
owner  of  plaintiflPs  lands.**     The  fact  that  an  upper  proprietor  was 

wliere  the  same  had  been  overflowed  con-  equity,  although  such  grant  id  an  inter- ' 

tinoouely  to  the  same  extent    for    the  est  in  land  required  by  the  statute  of 

preceding   fifty   years    under   a   license  frauds  to  be  in  writing,  where  the  gran- 

from  the  grantor  of  the  present  o^'ncr,  tee,  in  reliance  thereon,  has  gone  into, 

upon  the  faith  of  which  the  mill  and  posse»flion  and  expended  large  amounts 

<iam  were  erected  at  a  large  expense,  and  of  money  in  making  improvements.  Cook 

of  which  the  present  owner  had  notice  t.  Pridgen,  45  Ga.  331,  12  Am.  Rep.  582. 

when    he   purchased.    Ogle  v.   Dill,   55  A  purchaser  of  milling  property,  who, 

[nd.  130.  himAclf,  obtained  a  license  from  a  rail- 

A  dam  which  has  exist4>d  about  thirty  road  company  to  continue  the  mill  and 

years  under  an  agreement  that  the  per-  dam  which  had  been  constructed  by  his 

son  maintaining  it  may  raise  the  water  vendor  under  a  license  from  a  suporin- 

to  a  certain  height  will  not  be  abated  tendent  of  the  company,  partly  upon  and 

hy  injunction,   where  it  is   not   clearly  overflowing  the  company's  land,  has  a 

shown  that  the  water  was  raised  higher  right  of  action  against  the  railroad  for 

than  was  agreed  upon.    Cobb  v.  Slimmer^  maliciously  and  without  probable  cause 

46  Mich.  176,  7  N.  W.  806.  bringing  a  bill  in  equity  for  injunction 

The  latter  case  seems  to  indicate  an  restraining  the  rebuildnig  of   the  dam 

idea  that  long  enjoyment,  based  on  the  after  its  destruction  by  a  flood,  where 

license,  will  ripen  into  a  right.     For  a  he     suffered    special    damage    by    being 

discussion  of  the  question  as  to  how  far  temporarily  deprived  of  the  use  of  his 

such  idea  is  well  founded  attention  is  property  by  an  interlocutory  injunction 

called  to  ft  787  post.  granted  therein.    Mitchell  v.  Southwcst- 

A  parol  grant  of  an  easement  in  land,  em  /?.  Co,  75  Oa.  308. 

permanent  in  nature,  for  the  backing  of  *•  49  L.  R.  A.  407. 

water  thereon  by  the  construction  of  a  ^Winham  v.  BfcihUre,  51  Ga.  578. 
mifldam  and  mill,  will  be  su.stained  in 
Vol.    11.— Waters.  114. 
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present  as  a  laborer,  and  assisted  a  lower  owner  in  constructing  a 
dam,  is  not  conclusive  evidence  of  a  license  so  as  to  prevent  his  main- 
taining an  action  for  the  flooding  of  his  lands.*^  If  the  licensee 
agrees  that,  in  case  the  dam  injures  the  land  of  the  licensor,  he  mav 
remove  it,  he  cannot  complain  if  the  licensor  removes  it  on  its  ac- 
tually causing  injury.*^  A  condition  annexed  to  the  license  must 
be  strictly  complied  with.^®  But  equity  will  not  restrain  the  re- 
erection  of  a  dam  because  the  owner  had  theretofore  failed  to  carry 
out  contract  stipulations  as  to  the  maintenance  of  a  float,  for  which 
the  remedy  at  law  is  adequate.^*^ 

558.  Eight  to  flow  land  may  be  acquired  by  prescription. — The  right 
to  dam  water  back  upon  the  upper  riparian  owner  being  the  subject 
of  grant  may  be  acquired  by  prescription.^  Permitting  water  to  be 
thrown  back  upon  another's  land  for  the  prescriptive  period  will  raise 
the  presumption  of  a  grant  unless  it  is  shown  to  have  been  done  un- 
der some  other  right.*    If  time  runs  against  the  Crown,  a  prescriptive 


"  The  question  is  for  the  jury,  in  con- 
nection with  other  circumstances  of  the 
case, — -particularly  such  circumstances 
ns  tend  to  show  that  the  upper  proprie- 
tor was  not  aware  of  the  effect  of  the 
dam.    Smith  ▼.  Scott,  3  N.  B.  1. 

''Egan  v.  Rhs8,  39  La.  Ann.  967,  3  So. 
85. 

"The  condition  annexed  to  a  license 
to  flow  land  is  subsequent,  and  not  pre- 
cedent, where  it  consists  of  an  agreement 
to  protect  a  well  on  the  premises  over- 
flowed, or  to  pay  for  all  damages  that 
may  be  caused  thereby.  Jon^s  v.  Loomis, 
19  Mo.  App.  234. 

^Frizzle  v.  Patrick,  6  Jones  Eq.  354. 

^Eastman  v.  Amoskeag  Mfg.  Co.  47 
N.  H.  71;  Johnson  v.  Boor  man,  63  Wis. 
268,  22  N.  W.  514;  Oerenger  v.  Sum- 
rtiera.  24  N.  G.  (2  Ired.  L.)  229;  Colum- 
bus Potcer  Co.  v.  City  Mills  Co.  114  Ga. 
558,  40  S.  E.  800;  Haas  v.  Choussard,  17 
Tex.  688;  Hulme  v.  Shreve,  4  N.  J.  Eq. 
116;  Ludlow  Mfg.  Co.  v.  Indian  Orchard 
Co.  177  Mafis.  61,  58  N.  E.  181;  Roches- 
ler  V.  Erickson,  46  Barb.  92 :  Paine  Lum- 
ber Co.  V.  United  Stales,  55  Fed.  854; 
Munroe  v.  Gates,  48  Me.  463:  Re  Clark, 
21  N.  Y.  S.  R.  711,  4  N.  Y.  Supp.  259; 
Jessup  V.  Loucks,  65  Pa.  350. 

The  right  to  erect  a  dam  that  will  set 
the  water  back  into  a  lake  and  its  tribu- 
taries*, and  thereby  overflow  intermedi- 
ate lands  belonging  to  others,  is  one 
that  mav  be  acquired  bv  prescription. 
Hall  V.  'state,  72  App.  Div.  360,  77  N. 
Y.  Supn.  282. 

A  right  to  flow  land  with  a  mill  pond 


may  be  acquired  by  prescription  even 
after  the  passage  of  the  mill  acts,  if  the 
dant  is  erected  and  kept  up  for  the  pre- 
scriptive period  without  paying  damages 
for  the  injury  caused.  Williams  v.  y el- 
son,  23  Pick.  141,  34  Am.  Dee.  45. 

Where  a  road  across  a  navigable  river 
is  taken  possession  of  and  used  as  a  dam 
for  more  than  twenty  years  with  the 
knowledge  of  riparian  owners  on  t he- 
stream,  no  action  can  be  maintained  for 
injuries  thereby  caused  to  land  of  such 
owners.  Borden  r,  Vincent,  24  Pick. 
301. 

One  who,  for  over  twenty  years,  with- 
out objection  or  interruption,  maintains- 
a  dam  in  a  highway  in  such  a  manner 
as  not  to  interfere  with  the  public  use. 
acquires  a  right  by  prescription  to  flow 
the  land  of  a  third  person  situated  above 
on  the  stream.  Perley  v.  Hilton,  55  N, 
H.  444. 

In  an  action  against  a  railroad  com- 
pany for  flooding  plaintiff's  land  by  the 
maintenance  of  an  improperly  construct- 
ed bridge,  a  verdict  for  the  plaintiff  will 
be  set  aside,  where  the  bridge  had 
been  maintained  without  complaint  for 
twelve  years  before  suit  was  brought, 
and  the  land  had  been  long  subject  to> 
overflow  by  reason  of  a  dam  some  dis- 
tance below,  and  the  plaintiff's  prem- 
ises had  formerly  been  protected  by  rip- 
rapping,  which  had  since  been  neglected. 
Hodge  v.  Lehigh  Valley  R.  Co.  56  Fed. 
195. 

^Carlisle  v.  Cooper.  19  N.  .T.  Eq.  250; 
Hurlbut  V.  Leonard,  Brayton  (Vt.)  201; 
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right  may  be  acquired  to  flow  land  belonging  to  it'  But  where  it 
does  not  run  against  the  state  and  state  land  has  been  subjected  to 
flowage^  the  term  of  adverse  possession  to  establish  a  ri^t  of  flowage 
will  begin  to  run  from  the  date  of  sale  by  the  state^  and  not  before.^ 
In  order  to  obtain  a  prescriptive  right  the  adverse  user  must  be  for 
the  prescriptive  period  established  by  the  statute  of  limitations,  or, 
in  the  absence  of  statutory  provision,  for  the  period  necessary  to  pre- 
sume a  grant  of  real  estate.'  And  it  is  immaterial  that  no  use  is 
being  made  of  the  upper  property .•  The  old  and  erroneous  doctrine 
oi  prior  appropriation  '^  has  sometimes  been  applied  to  give  a  right 
to  dam  back  the  water  in  less  than  the  statutory  period.'  And  under 
the  Maine  statutes  the  right  will  be  acquired  by  merely  taking  pos- 
session of  a  mill  site  and  erecting  a  dam.'  The  continuous  flowage 
of  the  upper  land  is  sufficient  notice  that  the  use  is  claimed  to  be  ad- 
verse.*' When  the  right  has  been  acquired  by  prescription  it  is  as 
absolute  as  any  other  right.**  And,  after  that,  negotiations  by  its 
owner  with  the  owner  of  the  upper  land,  which  seem  to  assume  that 
the  right  does  not  exist,  will  not  destroy  it ;  and  therefore  the  accoept- 
ance  of  a  lease  by  one  who  has  a  prescriptive  right  will  not  estop  him 
from  subsequently  insisting  upon  his  prior  prescriptive  right,  when 
the  lease  does  not  assert  any  title  in  the  lessor  respecting  the  flowage 
beyond  merely  what  is  implied  in  the  act  of  leasing.*'    But  the  right 

Field   ▼.  Brown,  24   Gratt.  74;  Lau    v.   where  such    period    expired   before    the 

Mummn,  43  Pa.  267  ;  BcUdtcin  ▼.  Calkins,  amendment  thereof  by  later  statutes  pro- 

10  Wend.  167.  viding  renpectively  that  no  title  by  ad- 

An  action  ia  not  maintainable  for  pen-   verse    possession,   prescription,   or   user 

ning  back  water  upon  plaintiff's  land  by   can  be  acquired  against  the  state,  and 

means  of  a  dam,  wlien  it  appears  that   that  such  title  can  be  acquired  only  by 

the  right  of  maintaining  the  dam  and   forty  years'  adverse  possession,  prescrip- 

the  right  of  closing  the  gates  therein  as   tion,  or  user.     Rcheuber  v.  Held,  47  Wis. 

often  as  occasion  might  require  for  the   340,  2  N.  W.  779. 

milling   purposes   carried   on,    and    the       *Kin8ell  v.  Daggett,  11  Me.  309. 

Tight  of  damming  back  the  water  on  such       *Mueller  v.  Fruen,  36  Minn.  273,  30  N. 

occasions  and  of  causing  the    same    to   W.  866;   Griffin  v.  Foster,  53  N.  C.   (8 

overflow  a  portion  of  plaintiffs  land,  do-  Jones  L.)  337. 

inp  no  unnecessary  damage  in  the  use  of       *King  v.  Tiffany,  9  Conn.  162. 

such  right,  had  been  exercised  without       ^See  ante,  §  534. 

interruption  for  twenty  years  before  the       *Tye  v.  Catching,  78  Ky.  463. 

suit   commenced.    Bechiel   v.  Street,  20       'The  right  to  flow  another's  mill  priv- 

U.  C.  Q.  6.  15.  ilege  is  obtained  by  erecting  a  dam  at  a 

*Bowlhy  V.  Woodley,  8  U.  C.  Q.  B.  318.  time  when  said  priWlege  is  temporarily 
The  right  to  overflow  lands  by  a  dam   unused  owing  to  an    abatement   of    the 

may    be   acquired    by    user   thereof   for   dam  as  a  nuisance  to  the    owner   of   a 

twenty  years,  although  during  a  part  of  third  privilege  flowed  thereby.     Linooln 

that  period  the  lands  were  owned  by  the   v.  Chadhourne,  56  Me.  197. 

state,  under  a  statute  of  limitations  pro-       ^''Shearer  v.  Afiddleton,  88  Mich.  621, 

riding   that   the   limitations   prescribed   50  N.  W.  737. 

shall  apply  to  actions  in  the  name  or  for       ^Wohnson  v.  Boorman,  63  Wis.  268,  22 

the  benefit  of  the  ^tate  in  the  same  man-   N.  W.  .514. 

ner  as  to  actions   by    private    pcTsons,       *'The  acceptance  of  such  a  lease  will 
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extends  only  to  the  flowage  of  the  land  and  confers  no  title  to  the 
land  itself.^^  After  the  right  is  acquired  it  will  continne,  although 
it  is  no  longer  used.^^  And  it  will  not  be  affected  by  an  application 
of  the  owner  of  it  to  purchase  the  right  from  the  owner  of  the  servient 
estate.^*  If  the  ri^t  is  exercised  to  the  full  extent  required  by  tlie 
dam  the  title  by  prescription  will  not  fail  because  of  indefiniteness 
of  the  claim.^®  It  has  been  said  that  in  pleading  a  prescriptive  right 
the  use  should  be  allied  to  be  for  the  prescriptive  period  'Siext  be- 
fore the  commencement  of  the  suit"^^  But  it  is  not  necessary  to  es- 
tablish a  right  that  the  use  should  have  continued  to  the  time  of 
suit  If  the  right  has  been  acquired  it  is  not  lost  by  mere  nonuscr 
short  of  the  time  necessary  to  have  it  destroyed  by  prescription.  In 
an  action  for  throwing  the  water  back  upon  and  obstructing  the  plain- 
tiff's mill  by  the  erection  lower  down  on  the  stream  of  a  dam  for  de- 
fendant's milly  an  all^ation  that  defendant  had  actually  enjoyed 
the  right  of  maintaining  the  milldam  for  twenty  years  is  equivalent 
to  an  assertion  of  the  exercise  of  the  right  for  that  time.*®  A  granteii 
right  to  flow  the  land  may  be  lost  by  nonuser  for  the  prescriptive 
period,  during  which  the  grantor  is  making  adverse  use  of  the  prop- 
erty.** The  right  may  be  obtained  whether  the  obstruction  to  the 
flow  of  the  stream  is  a  natural  or  artificial  one.***  Joint  owners  of 
a  dam  cannot  acquire  an  adverse  right  to  flow  the  individual  land 
of  one  of  them  over  which  the  pond  extends.'* 

559.  What  if  necessary  to  give  prescriptive  right. —  To  perfect  a 
prescriptive  right  to  flow  the  lands  of  an  upper  owner  it  may  be  said 
in  a  general  way  that  the  flowage  must  be  under  a  claim  of  right, 
open,  notorious,  and  adverse  to  the  true  owner;  and  it  must  be  con- 
tinuous, and  of  such  a  character  as  to  interfere  with  the  rights  of  the 
one  against  whom  it  is  claimed.  As  said  in  Gi^igshy  v.  Clear  Lake 
Walerworks  Co}  a  prescriptive  right  to  overflow  the  lands  of  another 
by  back  water  from  a  dam  can  be  acquired  only  by  an  actual  unin- 

estop  the  lessee  from  claiming  such  flow-  "Buel  v.  Ford,  10  U.  C.  C.  P.   206 ; 

age  right  hj  prescription,  only  during  Haley  v.  Enis,  10  U.  C.  Q.  B.  404. 

the  period  covered  by  the  lease.    Page  v.  ^Hmith  v.  WalhHdge,  6  U.  C.  C.  P. 

Kinemati,  43  N.  H.  328.  324. 

"^Costello   V.  Harris,  162   Pa.  397,   29  ^•Ruttan  ▼.  Winans,  6  U.  C.  C.  P.  379. 

Atl.    874;    Indianapolis    Water    Co.    v.  *i?rotPn  v.  jBiwIi,  46  Pa.  61. 

Kingan,  165  Ind.  476,  58  N.  E.  715;  Wil-  When  from  time  immemorial  a  stone 

Hams  r.  Barber,  104  Mich.  31,  62  N.  W.  row  has  flowed  the  land  of  another,  the 

155.  owner  of  the  land  on  which  it  is  sitn- 

^Vickery  v.  Providence,  17  R.  I.  651,  ated  may  clear  it  out,  and  may  raise  his 

24  Atl.  148.  dam  so  as  to  cause  the  same  amount  •£ 

^Pcrrin  ▼.  Garfield,  37  Vt.  304.  flowage.    Brown  v.  Bush,  45  Pa.  61. 

"•Winmpiseogee  LaJce  Co.  v.  Young,  40  ^Wilder  v.  Clough,  55  N.  H.  359. 

N.  H.  420.  '  40  Cal.  396. 
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terrupted  enjoyment,  under  claim  of  right,  for  the  statutory  period^ 
to  the  knowledge  of  the  owner  of  the  premises,  such  aa  to  occasion 
damage  and  give  him  a  right  of  action.  JMoreover,  the  adverse  user 
must  be  against  the  one  having  the  title  to  the  property,  and  therefore 
a  grant  of  an  absolute  right  to  flow  lands  by  one  in  possession  and 
claiming  to  hold  by  contract  under  another,  to  one  who  knows  the 
extent  of  the  claim  of  his  grantor,  is  not  admissible  to  lay  the  founda- 
tion of  adverse  user  on  behalf  of  the  grantee  against  the  one  under 
whom  his  grantor  held,  or  his  assignee.^  Something  more  than  mere 
nonuse  by  the  upper  owner  of  his  right  is  necessary  to  confer  a  pre- 
scriptive right  on  the  lower  owner.^  Merely  maintaining  a  dam  on 
one's  own  land,  without  thereby  raising  the  water  above,  will  not 
create  a  prescriptive  right  to  flow  another's  land;  it  is  only  the  unin- 
terrupted flowing  of  the  lands  for  the  statutory  period  that  will  create* 
such  right,*  So,  in  order  to  gain  a  prescriptive  right  the  use  must 
be  made  during  the  period  of  the  year  for  which  the  right  is  claimed-''* 
969a.  TTsc  mutt  be  adverse. —  To  ripen  into  title,  the  flowage  of  the 
upper  land  must  have  been  adverse,  and  not  under  permission  of  the 
upper  owner.^    And  it  muBt  have  been  at  a  time  when  the  one  against 


*Pitt§  T.  Wilder,  1  N.  Y.  625. 

But  an  act  of  the  legislature  under 
which  a  dam  is  erected,  authorizing  its 
eonatruction  in  such  a  manner  as  not  to 
interfere  with  the  operation  of  a  mill 
on  the  stream  above  the  dam,  may  con- 
stitute color  of  title  upon  which  to  found 
an  adverse  possession  of  the  right  to  flow 
back  water  upon  that  mill.  Close  ▼. 
Sarnm,  27  Iowa,  503. 

And  a  grantee  of  a  mill  site  from  a 
corporation  whose  franchises  are  subse- 
quently forfeited  at  the  suit  of  the  at- 
torney general  will  hold  the  rights 
granted  adversely  to  the  grantors  of  the 
oorporation  from  the  date  of  the  judg- 
ment of  ouster,  so  that  continuance  for 
the  prescriptive  period  will  ripen  into 
title.  CampheU  v.  Talbot,  132  Mass. 
174. 

And  enjoyment  of  a  right  to  flow  land 
under  a  lease  from  one  who  has  previ- 
ously parted  with  the  title  is  sufficient 
color  of  title  to  ripen  into  a  prescriptive 
right.     WilkUno  v.  Lane,  37  Barb.  244. 

So,  as  a  grant  by  a  vicar  of  a  right  to 
pen  bade  the  water  of  a  stream  so  that 
it  injures  the  vicarage  house  will  not 
^ind  his  successor,  therefor,  existence 
of  the  obstruction  for  twenty  years  will 
n«t  justify  its  continuance,  although  it 
may  amount  to  evidence  of  an  ancient 
grant  when  the  time  of  its  construction 


does  not  appear.  Wall  v.  Nimm,  3  Smith, 
316. 

*  Nonuse  of  a  water  course  for  a  time 
will  not  be  treated  as  an  abandonment 
of  the  right  to  use  it^  so  that  relative 
rights  of  drainage  of  dominant  and  ser- 
vient estates  are  not  altered  by  the  con- 
struction of  a  canal  under  powers  of 
eminent  domain,  which  has  suspended 
their  exercise.  Gordon  v.  Pennsylvania 
R.Co.  (Pa.)  6  Rep.  727. 

^Re  Minnefonka  Lake  Improv.  Co,  56 
Minn.  513,  45  Am.  St.  Rep.  494,  58  N. 
W.  295. 

*A  prescriptive  right  to  raise  the  wa- 
ter of  a  pond  from  May  to  October  so 
far  as  can  be  done  without  injuring  i\u^ 
grass  of  meadows  above  the  dam  is  not 
established  by  a  habitfor  more  than  thir- 
ty years  of  nailing  flashboards  on  the- 
dam  for  short  periods  between  May  and 
October,  when  the  rise  of  water  did  not 
hurt  the  grass,  and  by  a  single  instance* 
of  refusing  at  such  time  to  draw  the  wa- 
ter off  at  the  request  of  the  injured 
property  owner.  Pierce  ▼.  Travers,  97 
Mass.  306. 

^Hart  V.  Vose,  19  Wend.  365;  CoMn 
v.  Burnet,  17  Wend.  564. 

A  grant  of  a  flowage  easement  will  not 
be  presumed  from  the  fact  that  the  wa- 
ter has  adversely  and  continuonidy  been 
maintained  at  a  certain  depth  in  the  ba~ 
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whom  the  right  is  daimed  was  not  disabled  from  resisting  the  claim.* 
Therefore,  where  a  statute  authorized  the  flowing  of  another's  land 
by  a  dam,  no  presumption  of  grant  will  arise  as  against  the  owner 
of  the  land,  notwithstanding  that  the  undisturbed  right  of  flowage 
has  been  enjoyed  for  forty  years,  as  the  undisturbed  enjoyment  of  a 
known  l^al  right  furnishes  no  ground  of  presumption  either  way.* 
But  the  owners  of  land  who  suffer  the  adverse  use  thereof  by  the 
backing  of  water  thereon  from  a  milldam  constructed  with  their 
knowledge  at  the  expenditure  of  a  large  simi  of  money,  and  con- 
tinuously maintained  for  a  period  of  twenty-four  years,  without  hav- 
ing their  damages  paid  or  ascertained,  cannot,  after  such  a  lapse  of 
itime,  maintain  a  bill  in  chancery  to  enjoin  the  rebuilding  and  re- 
pair of  a  part  of  the  dam  carried  away  by  a  flood,  on  the  ground 
either  that  their  damages  have  never  been  paid,  or  because  the  health 
(fi  those  in  the  nei^borhood  will  be  injuriously  affected  thereby,  it 
not  appearing  that  their  health  has  been  or  will  be  affected,  by  reason 
of  the  dam.*  Since  the  user  must  be  adverse  to  ripen  into  a  pre- 
scriptive right,  if  it  begins  under  a  license  and  the  nature  of  the  user 
never  changes,  no  prescriptive  right  will  be  acquired.'  But  to  have 
the  effect  of  defeating  the  prescriptive  right  the  permission  to  flow 
the  land  must  have  been  express,  and  not  by  acquiescence  or  silence 
-on  the  part  of  the  upper  owner.  The  transaction  must  have  been 
such  as  to  show  that  the  one  exercising  the  right  acknowledged  that 
iie  did  not  possess  it,  and  therefore  sought  to  obtain  permission  to 
exercise  it  from  the  one  having  the  right  to  grant  the  permission.* 
Therefore,  after  the  enjoyment  of  an  easement  of  overflowing  the 
lands  of  another  for  twenty  years,  the  person  submitting  to  it  must, 
in  order  to  defeat  its  continuance,  show  that  it  was  by  license  or  per- 
mission ;  and  the  owner  of  the  easement  is  not  compelled  to  prove  an 
express  claim  of  ri^t  to  characterize  the  user  as  adverse,^  because 

sin,  but  because  for  a  period  of  twenty-  Although  the  conatruction  of  a  dam 
one  years  before  suit  brought  the  dam  may  have  been  permitted  by  one  riparian 
has  been  openly,  continuously,  and  un-  owner,  such  fact  does  not  affect  the  ad- 
interruptedly  maintained  under  a  claim  verse  character  of  its  use  as  against  an- 
of  right,  the  breast  wall  or  structure  of  other  owner  who  did  not  consent  to  it» 
which  was  at  all  times  during  that  and  a  prescriptive  right  to  maintain  it 
period  of  the  same  height,  whilst  the  may  be  acquired  against  the  nonassent- 
owner  and  possessor  of  the  lands  was  ing  owner.  Lynn  v.  Thomaort,  17  S.  G. 
imder  no  disability  to  resist  the  use.  129;  Aloom  v.  Sadler,  71  Miss.  634,  42 
Oehman  v.  Erdman,  106  Pa.  371.  Am.  St.  Hep.  484,  14  So.  444;  WiU<m  v. 

*Ijan€  V.  Miller,  27  Ind.  534.  Wilson,  15  N.  C.  (4  Dev.  L.)  154. 

Tinkham  v.  Arnold,  3  Me.  120.  ''Hammond  ▼.  Zehner,  21  N.  Y.  118, 

*Vail  V.  Miw,  74  111.  127.  'Affirming  23  Barb.  473. 

*Tjane  r.  Miller,  27  Ind.  534. 

•Battard  v.  Struokmoin,  123  111.  d36, 
14  N.  B.  682. 
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flowing  land  of  another,  if  long  continned,  will  be  presumed  to  be 
Adverse.*  Express  acquiescence  on  the  part  of  the  upper  owner  in 
the  flowage  is  not  necessary  to  the  acquisition  of  a  prescriptive  right 
against  him;  and,  therefore,  if  the  owner  of  a  dam  and  mill  pond 
raised  thereby  and  of  the  land  under  it  is  disseised  of  a  portion  of  the 
land,  his  acquiescence  is  not  necessary  to  the  acquisition  of  an  ad- 
yerse  title ;  so  that  no  declaration  of  abandonment  by  him  of  the  right 
to  flow  such  portion  is  necessary  to  the  acquisition  of  title  to  it  by 
adverse  possession.*  But  acquiescence  on  the  part  of  the  upper  own- 
•er  is  strong  evidence  of  the  existence  of  the  right,  and  in  order  to 
perfect  the  prescriptive  right  there  must  be  at  least  tacit  acquiescence 
on  his  part,  for  if  the  right  is  exercised  against  his  protest  it  will  not 
ripen  into  title. *^ 

559b.  TTse  must  be  eontinuoiu.— -  To  ripen  into  title  by  prescription 
the  flowage  of  the  upper  land  must  have  been  continuous  and  unin- 
terrupted. This  rule  does  not  require  that  there  shall  be  absolutely 
no  cessation  of  use.  The  flowage  may  cease  during  times  of  low  wa- 
ter and  for  the  purpose  of  making  repairs.  All  that  is  necessary  is 
that  the  use  shall  be  maintained  so  continuously  and  under  such 
•claim  of  right  as  to  notify  the  upper  owner  that  his  rights  are  being 
invaded.*     The  cessation  of  use  during  certain  seasons  of  the  year 

'Chalk  Y,  MoAlily,  11  Rich.  L.  153;  An  answer  to  an   action   for   flowing 

Perrin  v.  Oarfield,  37  Vt.  304.  land,  which  seta  up  prescription  of  an 

While  it  is  doubtful  if  the  fact  that  easement  during  twenty  years,  without 

premises  have  been  flooded  by  a  dam  for  showing  that  it  was  adverse,  wiU  be  suf- 

mboat  one  hundred  years  makes  a  techni-  ficient  to  aUow  evidence  of  adverse  use. 

-ml  adverse  possession,  still  it  is  posses-  if  issue  is  taken  on  it  instead  of  the  fil* 

sion  sufllcient  to  give  the  plaintiff  the  ing  of  a  demurrer.    White  v.  Spencer,  14 

beneflt  of  any  presumption  which  may  N.  Y.  247. 

be  indulged  in  to  supply  defects.    Dos-  ^Middlesex  Co.  v.  Lane,  149  Mass.  101, 

<in«  Pond  Co,  v.  Campbell,  25  App.  Div.  21  N.  E.  228. 

179,  60  N.  Y.  Supp.  819.  ^•Bunten  v.  OlUoago,  R.  I.  d6  P.  R,  Co. 

All  formal  oonsideration  of  the  ad-  50  Mo.  App.  414. 
▼erseness  of  possession  is  precluded  in  a  ^fjane  v.  Miller,  27  Ind.  534 ;  Gerenger 
unit  to  establish  a  right  to  flowage  rights  v.  Summere,  24  N.  C.  (2  Ired.  L.)  229 ; 
by  adverse  possession,  where  that  is  A  loom  v.  Sadler,  71  Miss.  634,  42  Am. 
done  without  the  exhibition  of  any  grant  St.  Rep.  484,  14  So.  444 ;  OUfcrd  v.  Win- 
or  license  from  the  owner  of  the  lands,  nipiseogee  Lake  Co.  52  N.  H.  262 ;  Corn- 
Davis  V.  Brigham,  29  Me.  391.  ioell  Mfg.  Co,  v.  Swift,  89  Mich.  503,  50 

So,  in  a  hearing  on  a  petition  for  an  N.  W.  1001. 

injunction  restraining  the  reconstruction  Flooding   the   land   of   an    adjoining 

■fd  a  Diilldam,  it  is  material  that  the  pe-  owner  wiUi  water  on  only  two  or  three 

titioner  and  those  under  whom  he  claims  previous  occasions  does  not  establish  in 

have  submitted  to  the  grievance  of  a  a  railroad  company  a  prescriptive  right 

milldam  for  forty  years,   and   that  he,  to  overflow  sucti  land,-~especia]Iy  as,  on 

himself,    bought    his    land   twenty-five  one  of  these  occasions,  the  owner  made 

years  previously,  when  he  must  have  cal-  complaint  to  the  agents  of  the  company, 

culated  the  value  and  inconvenience  of  thereby    rebutting    the   presumption    of 

the  mill,  and  its  attendant  consequences,  a  grant.    Ohio  d  M.  R.  Co.  v.  Wachter, 

Atty.  Gen.  ex  rel.  Eaaon  v.  Perkins,  17  23  lU.  App.  415. 

N.  C.  (2  Pev.  Eq.)  38.  A  prescriptive  right  to  overflow  lands 
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does  not  prevent  the  acquisition  of  rights  during  the  periods  when 
the  flowage  is  maintained.^  Fluctuation  in  the  height  of  the  water^ 
caused  either  by  extraordinary,  or  by  extreme  or  unusual,  drouths^ 
or  by  excessive  drafts  upon  the  water  for  the  use  of  the  mill  occasion- 
ally, will  not  affect  or  impair  the  prescriptive  right  to  flow  land  with 
back  water  from  the  dam  to  the  usual  height  acquired  during  ordi- 
nary seasons  by  the  iminterrupted  use  for  ten  consecutive  years.*  A 
prescriptive  right  of  flowage  may  be  obtained  notwithstanding  that 
during  that  same  time  the  same  lands  have  been  subject  to  an  ease- 
ment  of  a  canal  for  shipping  lumber,  and  thereby  the  mills  operated 
by  the  power  generated  by  said  flowage  have  had  to  be  shut  down  at 
times. '^  But  if  the  interruption  is  such  that  the  one  claiming  the 
prescriptive  right  loses  his  power  to  continue  the  flowage,  or  if  the 
owner  of  the  upper  property  regains  the  enjoyment  of  the  land,  the 
prescriptive  right  is  defeated.**  And,  during  the  time  while  the  pre- 
scriptive period  is  alleged  to  have  been  running,  the  claimant  must 
not  have  acknowledged  that  he  had  no  title  to  the  easement;  and,. 
therefore,  evidence  of  a  suit  brought  within  twenty  years  against  the 
occupants  of  a  milldam  for  injury  to  an  owner's  land  for  overflow,, 
but  dismissed  upon  a  compromise,  is  admissible  in  a  subsequent  ac- 
tion for  the  same  cause  to  rebut  the  presumption  of  an  easement  to> 
c>erflow  such  land,  acquired  by  prescription.®  In  order  to  make 
the  use  continuous,  it  must  have  been  by  the  claimant  or  some  per- 

by   the   construction   of   a   milldam    is  continuance,  after  that,    of  the    struc- 

PDown,  although  during  the  prescriptive  ture  at  the  same  height,  may  be  fairly 

period  a  sawmill    was    removed,  and   a  attributed  to  the  varying  condition    ox 

year  elapsed  before  a  clover    mill    was  the  stream,  or  the  evidence  thereof  to  a 

worked  by  the  water.    McKechnie  v.  Mo-  difference  of  opinion  as  to  what  is  the* 

Key€8,  10  U.  C.  Q.  B.  37.  ordinary  stage  of  the  water.  McOeorgi 

A  dam  owner,  who  for  twenty  years  v.  Hoffman,  133  Pa.  381,  19  Atl.  418. 

claims  and  exercises  the  right  to  raise  Maintaining  a  milldam  at  a  uniform 

the  water  as  high  as  his  dam  will  raise  height    for    twenty    oontsecutive     years 

it  when  there  is  sufficient  water  to  flow  without  any  claim  of  damages  therefor 

it,  acquires  a  right  to  the  extent  of  his  gives  the  owner  a  prescriptive  right  to* 

claim,  which  is  not  affected  bv  the  fact  maintain  the  water  as  high  as  the  dam 

that  npcm.  reconstruction  of  the  dam  it  will  raise  it,  although  it  has  not  been 

was  maintained  for  a  few  months  at  a  kept  at  that  height  during  all  the  time, 

slightly  decreased  height,  when  it  was  Ray  v.  Fletcher,  12  Cu^h.  200. 

later  brought  up  to  the   height   of   the  *Davi8  v.  Brigham,  29  Me.  391. 

former     dam.     Nortoay    Plains    Co.    v.  ^Wlien  it  appears  that  such  use  was 

BradXey,  62  N.  H.  86.  at  times  suspended, — once  by  invasion  of 

KA.ugMSta  v.  Moulton,  75  Me.  284.  the  public  enemy,  and  at  other  times  by 

*Johnson  v.  Boorfnwn,  63  Wis.  268,  22  the  action  of  the  public  health  author- 

N.  W.  614,  ities, — during  which  time  the  land  was 

If  it  dearly  appears    that    the    dam  enjoyed  by  the  owner,  the  user  has  not 

breast,  through  a  period  of  twenty-one  ripened  into  title.    f9hitmiray  v.  Simons^ 

years  prior  to  the  time  of  the  complaint.  1  Vt.  53. 

has  bin  in  fact  unchanged,  variations  ^Postlethwaite  v.  Pui/nv,  S  Ind.  104, 
in  the  depth  of  tbe   water,   during   tlic 
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son  with  whose  title  he  is  in  privity."^  In  case  the  upper  property 
changes  hands,  all  that  is  necessary  is  that  the  user  shall  be  con- 
tinued against  each  subsequent  grantee  until  the  prescriptive  period 
is  made  out,  although  there  may  have  been  a  change  of  possession 
every  year.  It  is  not  necessary  that  the  entire  adverse  use  shall  have 
been  against  one  owner.*  A  change  in  the  location  of  the  dam  or  in 
the  use  which  is  made  of  it  will  not  prevent  the  user  from  being 
(continuous  if  no  change  is  made  in  the  effect  upon  the  upper  prop- 
erty.* Although  there  be  changes  made  in  a  dam  to  facilitate  tlie 
running  of  lumber,  with  the  consent  of  the  parties  in  possession  and 
without  interrupting  their  occupancy,  there  is  not  an  interruption 
of  the  adverse  use  of  the  land  on  which  the  dam  stands,  affecting  the 
running  of  the  statute  of  limitations.^^  But  a  continuous  use,  by 
the  aid  of  three  successive  dams,  of  a  stream  for  propelling  ma- 
chinery, cannot  give  a  prescriptive  right  to  throw  back  waters  on 
the  lands  of  upper  proprietors,  where  the  last  dam  only  has,  for  less 
than  the  statutory  period,  caused  a  refluence  upon  such  land.** 

969o.  Bights  of  upper  owner  mnst  have  been  invaded. —  In  order  to 
obtain  a  prescriptive  right  to  flow  property  further  \ip  the  stream  the 
acts  of  the  one  claiming  the  right  must  have  been  such  as  to  consti- 
tute an  actual  invasion  of  tlie  rights  of  the  upper  owner  and  to  give  him 
a  right  of  action  to  redress  his  injuries.  There  must  have  been  an 
actual  trespass  upon  his  property  rights.*  Therefore,  the  mere  fact 
that  a  dam  has  been  in  existence  for  the  prescriptive  time  is  not  suffi- 
cient if  it  did  not  cast  the  water  back  across  the  boundary  Una'  So, 
if  a  certain  right  has  accrued  by  a  leaky  dam  there  will  be  no  right 

^Bengon  v.  Soule,  32  Me.  39.  avoidably     prevented    from    exercising 

Poweasion  of  mill  property  and  wa-  flowagc  rights  is  evidence  of  his  inten- 

ter  privileges  by  successive  grantees  un-  tion  to  maintain  that  flowage,  and  will 

der  their  deeds  for  at  least  nine  years  not   interfere   with   his   acquisition    of 

previous  to  the  burning  of  the  mill,  to-  flowage  rights  through  adverse  posses- 

getber  with  proof  of  possession  after  the  sion  K>r  twenty  years.    Wood  v.  K^leff, 

burning  of  the  mill  and  of  possession  by  30  Me.  47. 

their  predecessors  in  title,  which  alto-  ^Pioneer  Wood  Pulp  Co.  v.  Ohando9y 

gether  amounts  to  twenty  years,  is  suf-  78  Wis.  526,  47  N.  W.  661. 

eient  to  establish   a   prescriptive   title,  ^^Wright  v.  Moore,  38  Ala.  593,  82  Am. 

both   by   prescription   of  seven    years  Dec.  731. 

under  color  of  title,  and,  also,  by  twenty  burner  v.  Hartf  71  Mich.  128,  15  Am. 

years'  adverse  possession  under  the  stat-  St.  Rep.  243,  38  N.  W.  890 ;  Simpson  v. 

ute.   Cooib  ▼.  Winter,  68  Qa.  269.  Botoden,  33  Me.  549;  Terre  Haute  d  I. 

^Eastman  v.  Atnoakeag  Mfg.  Co.  44  N.  R.  Co.  v.  Zehner,  }5  Ind.  App.  273,  42 

H.  143,  82  Am.  Dec.  201;    M'Kellip  v.  N.  E.  756;  Murray  v.  Soribner,  70  WIb. 

M'llhefmy,  4   Watte.  317,  28   Am.  Dec.  228,  35  N.  W.  311. 

711.  'Chamley  v.   ShoAvano   Water  Power 

*Staekpole     ▼.    Curtis,    32    Me.    383 ;  d  River  Improv.  Co.  109  Wis.  563,  53  L. 

!)<wis  v.  Brigham,  29  Me.  391;  Janssen  R.  A.  895,  85  N.  W.  607;  Oriffin  v.  Bart- 

V.  Jammers,  29  Wis.  88.  left,  55  N.  H.  119;  Stiies  v.  Booker,  7 

Repairing   or     rebuilding    operations  Cow.  266;  Ellington  v.  Bennett,  59  Ga. 

during  a  thne  when  a  dam  owner  is  un-  286;  dmith  v.  Buss,  17  Wis.  228,  84  Am. 
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to  repair  it  so  as  to  make  it  tight  and  flood  the  upper  land  to  an  in- 
•creased  extent'  And  boards  that  are  necessarily  used  on  a  dam  in 
seasons  of  low  water  so  as  to  increase  the  water  in  the  pond  without 
overflowing  the  lands  above,  and  used  at  intervals  only,  cannot  gain 
the  right  to  keep  the  dnm  at  the  height  to  which  they  raise  it  if  that 
will  make  the  level  of  the  water  upon  the  upper  lands  higher  than 
maintained  for  the  period  of  twenty  years.*  The  period  requisite  to 
presume  a  grant  to  maintain  a  dam  raising  the  water  of  a  stream  to 
-a  particular  height  does  not  begin  to  run  while  the  dam  is  in  the 
course  of  erection,  during  which  the  water  is  kept  raised  by  a  tem- 
porary dam,  but  begins  to  run  only  when  the  permanent  dam  is  so  far 
completed  as  to  answer  the  purpose  for  which  it  was  intended-*  No 
easement  is  acquired  to  overflow  the  lands  of  another  by  the  mainte- 
nance of  a  dam  and  pond  at  the  same  height  and  head  for  the  re- 
quired statutory  period,  which  will  defeat  an  action  for  damages 
therefrom,  where  the  flowage  has  not  existed  for  such  period,  but 
has  gradually  come  about  by  accumulations  and  obstructions  in  the 
stream  caused  by  the  maintenance  of  such  dam.' 

660.  Extent  of  presoriptiTe  right. —  Since  the  acquisition  of  a  pre- 
scriptive right  depends  upon  actual  invasion  of  the  rights  of  the  up- 
per owner,  it  will  extend  no  ftirther  than  such  invasion  is  extended. 
The  right  is  measured  by  the  amount  of  water  which  has  been  kept 
standing  upon  the  upper  property,  and  not  by  the  height  of  the  dam, 
or  the  facilities  which  the  lower  owner  had  to  cast  the  water  across 
the  boundary  line.*     Flashboards  constitute  a  part  of  the  dam,  and 

Dec.  739;  Sabine  v.  Johnson,    35    Wis.  RuAseil  v.  Scott,  9  Cow.  279;  Anderton 

1S5.  V.  Hubble,  93  Ind.  570,  47  Am.  Rep.  394 ; 

But  in  the  face  of  all  thone  decisions  Postlethuaite  v.  Payne,  8  Ind.  104; 
it  has  recently  been  held  by  the  Greorgia  Homer  v.  Slilhrell,  35  N.  J.  L.  307 ; 
•court  that  it  is  not  necessary  to  main-  Orifpn  v.  Bnrtlett,  55  N.  H.  119:  Mo- 
tain  a  dam  at  a  certain  place,  of  a  cer-  George  v.  Hoffman,  133  Pa.  381,  19  Atl. 
tain  heiffht,  and  with  certain  privileges  413;  McNab  v.  Adameon,  6  U.  C.  Q.  B. 
for  the  full  term  of  twenty  years  with-  100 ;  Powell  v.  Lash,  64  N.  C.  466 ;  Bur- 
out  any  change  in  order  to  obtain  a  pre-  leigh  v.  L^imbert,  34  Me.  322. 
scriptive  right  to  maintain  it,  but  the  Where.,  for  several  years,  the  water 
rule  is  that  the  capacity  of  the  dam  from  was  penned  back  only  to  a  small  extent, 
its  height  is  the  measure  of  the  ease-  and  only  during  two  or  three  months  of 
tnent,  and  the  party  has  a  right  to  re-  the  year,  and  at  a  time  when  the  water 
pair  his  dam  and  build  a  better,  though  was  high  and  from  which  no  injury  was 
not  a  higher,  one.  Whelchel  v.  Oain^s-  inflicted  upon  the  lower  owners,  the  pre- 
ville  /  D\  Klectrie  R.  Co,  116  Ga.  431,  42  scriptive  right  acquired  is  limited  to  the 
S.  E.  776.  use   made   of   the   water   during   those 

■Ifcrtar  v.  Domey,  26  Pa.  519.  years.    McKechnie  v.  MoKeyea,  10  U.  C. 

^Carlisle  v.  Cooper,  19  N.  J.  Eq.  256;  Q.  B.  37. 

Marcly  v.  Shults,  29  N.  Y.  346.  A  prescriptive  right  gained   by   eon- 

*  Branch  ▼.  Doane,  17  Conn.  402.  structing  a  weir  and  penning  back  the 

*  Murray  v.  Scribner,  74  Wis.  602,  43  water  of  a  stream  is  no  greater  than  the 
N.  W.  549.  user ;  and  where,  during  the  time  of  ac- 

H/arlisle  r.  Cooper,  21  N.  J.  Eq.  576;  quiring  such  prescriptive  right,  no  in- 
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measure  the  height  to  which  the  water  may  be  raised.'  The  fact  that 
for  short  periods  of  time  the  dam  is  permitted  to  become  leaky  so 
that  it  does  not  hold  the  water  back  to  the  level  where  it  is  ordinarily 
iield  will  not^  however,  prevent  the  acquisition  of  the  right  to  main- 
tain it  at  that  level.*  In  one  case  it  was  held  that  a  prescriptive  right 
to  maintain  a  pond  will  extend  to  the  height  of  water  which  the  dam 
is  capable  of  maintaining  when  tight.*  But  that  cannot  be  regarded 
as  oorrect  unless  the  dam  was  kept  tight  enough  all  of  the  time  to  in- 
<iicate  that  the  flowage  caused  by  the  tight  dam  was  what  was  claimed 
hy  the  owner.  One  who  has  acquired  a  prescriptive  right  to  flow  the 
land  of  another  is  not  entitled,  in  the  operation  of  an  additional  mill 
by  improved  machinery,  to  flow  the  land  in  a  different  manner  or 
for  a  longer  period  than  he  had  previously  done,  although  in  so  doing 
he  does  not  raise  the  water  above  the  height  of  the  ancient  dam.'  If 
the  flowage  right  has  been  exercised  only  during  certain  months  of 
the  year,  it  cannot  be  claimed  for  other  months.*  The  owner  of  the 
casement  will  be  enjoined  from  attempting  to  increase  it  to  the  in- 
jury of  the  servient  estate.''  And  a  prescriptive  right  to  raise  water 
in  a  stream  to  a  certain  stage  is  no  defense  to  an  action  for  damages 
to  land  resulting  from  the  overflow  caused  by  raising  the  water  above 
such  stage.^  Where  the  practice  in  the  use  of  a  dam  and  its  ap- 
pendages during  the  period  of  acquiring  a  prescriptive  right  to  flow 
upper  lands  has  been  to  control  the  height  of  the  water  in  the  pond 

jury   18   inflicted    upon    other   riparian  floating     logs,   although    during    other 

owners,  the  prei>cription  cannot  be  con-  months  the  land  is  not  overflowed,  the 

tinued  after  it  floods  or  injures  adjoin-  user  after  fifteen  years  will  ripen  into 

Ing  lands.    0*Brien  ▼.  Enright,  Ir.  Rep.  an  easement  by  adverse  possession  for 

1  C.  L.  718.  those  months.  8u:an  v.  Munoh^  65  Minn. 

*Amoakeag  Mfg.  Co.  v.  Worcester,  60  500,  35  L.  11.  A.  743,  60  Am.  St.  Rep. 

N.  H.  622;  Carlisle  v.  Cooper,  21  N.  J.  491,  67  N.  W.  1022. 
Eq.  576.  'A.  P.  Cook  Co.  ▼.  Beard,  108  Mich. 

Where  flasbboards  have     been  main-  17,  65  N.  W.  518. 
tained  on  a  lower  dam    for  more   than       But  a  milldam  which  has  been  main- 

twenty  years,  being   removed,  on    com-  tained  for  over  sixty  years,  and  stands 

plaint  of  the  upper  mill  owner,  only  suf-  upon  the  land  of  the  defendant,  who  htm 

flciently    to    prevent    interference    with  acquired   the    right   to    flow   adjoining 

the  upper  mill  wheel,  a  prescriptive  right  lands,  will  not  be  abated,  although  the 

to  maintain  them    has    been    acquired,  overflow  in  times  of  high  water  extends 

limited  only  by  its  noninjury  to  the  up-  beyond    his    right;    but   the   defendant 

per  mill.     HM  v.  Augshury,  46    N.  Y.  ought  to  be  permitted  to  hold  and  enjoy 

•622.  his  property  until  it  is  taken  away  by 

*CarUsU  ▼.  Cooper,  19  K.  J.  Eq.  256;  the  verdict  of  a  jury  or  in  some  statu- 

Voter  ▼.  Hohhs,  69  Me.  19.  tory  proceeding,  and  since  the  rights  of 

^Jackson  ▼.  Harrington,  2  Allen,  242.  the  complainant  can  be  enforced  at  lawas 

'Orif/in  ▼.  Bartlett,  55  N.  H.  119.  well  as  in  equity.    Ronayne  ▼.  Loranger 

•GHffin  ▼.  Bartlett,  65  N.  H.  119.  66  Mich.  373,  33  N.  W.  840. 

When  premises  above  a  dam  are  con-       *Tucker  v.  Salem  Flouring  Mills  Co. 

tinuously      overflowed      during       three  13  Or.  28,  7  Pac.  53,  15  Or.  581,  16  Pac 

months  of  the  year  for  the  purpose  of  426. 
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in  times  of  high  water  bj  removing  the  gates  and  permitting  the  wa- 
ter to  flow  oflf,  the  mode  of  user  qualifies  the  right  which  has  been 
acquired  by  prescription.®  The  prescriptive  right  of  a  railroad  com- 
pany to  maintain  its  embankment  over  a  natural  stream  as  originally 
constructed  gives  it  no  right  to  increase  the  height  of  such  embank- 
ment, thereby  preventing  the  natural  flow  of  water  in  a  natural  di- 
rection, and  claim  such  increased  height  as  a  prescriptive  right,  until 
the  full  term  has  run  from  the  time  of  such  increased  height  to  give 
a  prescriptive  right.**^  No  greater  right  will  be  acquired  than  is  nec- 
essary to  maintain  the  easement,  and  therefore  a  title  in  fee  will 
never  be  implied  from  user,  where  an  easement  only  would  have  se- 
cured the  privileges  enjoyed.**  But  the  owner  of  the  easemnt  ac- 
quires all  rights  which  are  necessary  to  make  the  easement  avail- 
able.*^ The  building,  rebuilding,  and  repairing  of  successive  dams 
on  the  land  of  another,  which  are  the  rightful  and  necessary  acts  of 
one  seeking  to  maintain  and  enjoy  a  prescriptive  right  of  flowage  for 
his  own  benefit,  cannot  be  the  ba.sis  of  a  claim  of  title  to  the  land  by 
adverse  possession." 

661.  Wliat  will  prevent  acqnisition  of  right. —  Since  the  acquisi- 
tion of  a  prescriptive  right  depends  upon  continuous  adverse  user, 
anything  which  will  interrupt  the  user  will  prevent  the  acquisition 
of  the  right  The  interruption  may  be  in  other  ways  than  by  bring- 
ing suit*  But  a  mere  protest  against  the  adverse  use  of  the  land  is 
not  sufficient  to  interrupt  the  running  of  the  prescriptive  period.* 
The  protest  must  be  accompanied  by  some  overt  act  which  will  in- 
terfere with,  or  interrupt,  the  user.^  But  if  the  owner  of  the  upper 
estate  continually  resists  the  exercise  of  the  right,  it  cannot  be  held 
to  exist*     In  Haag  v.  DelormeJ^  it  is  said  that  the  interruption  of 

HJarlisle  v.  Cooper,  21  N.  J.  £q.  576.  the  natural  state  of  the  soil  of  the  dam. 

^H>hio  ii  M.  R,  Co.  y.  Elliott,  34  111.  but  not  to  add  thereto  so  aa  to  cause  ad- 

App.  589.  ditional  overflow.     Ruttan  v.  Winans,  5 

But,  it  has  been  held  that  the  right  to  V,  C.  C.  P.  379. 

maintain  a  dam  acquired  by  prescrip-  ^oatello  v.  Harris,  162  Pa.  397,  29 

tion  may  be  enjoyed,  although  new  and  Atl.  874. 

increased  injuries  result  from  its  enjoy-  ^8hearer  ▼.  Middleton^  88  Mich.  021 » 

ment  imless  such  injuries  are  caused  by  50  N.  W.  737, 

increasing  the  height  of  the  dam.    Lynn  ^McChorge  v.  Hoffman,   133  Pa.  381, 

V.  Thomson,  17  S.  C.  129.  19  Atl.  413. 

^DeLancey  v.  Piepgras,  138  N.  Y.  26,  *Iichigh  VaUey  R,  Co.  v.  MoFarlan,  43 

33  N.  E.  822  (1893),  Affirming  63  Hun,  N.  J.  L.  605. 

169,  17  N.  Y.  Supp.  681.  ^Lehigh  Valley  R.  Co.  v.  McFarlon,  SO 

"  Thiis,  one  having  the  right  to  over-  N.  J.  Eq.  180 ;  Kiohols  v.  Ay  lor,  7  Leigh, 

flow  adioining  lands  in  order  to  supply  546. 

his  mill   with    water,   by  the  exercise  VVlien  a  person  has,  by  numerous  suits 

thereof  for  over  twenty  years,  has,  as  for  damages  and    for  abatement,   chal- 

incident  to  that  right,  authority  to  enter  lenged  the  right  of  the  owner  of  a  dam 

upon   the  land   and    repair  breeches   in  to  low  the  other  lands,  the  use  and  en- 
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the  flowing  of  land  in  order  to  prevent  the  acquisition  of  the  priv- 
ilege by  prescription  may  be  by  disseisin,  or  fraud,  or  any  other 
means,  although  a  merely  temporary  or  accidental  interruption  be- 
cause of  dry  weather,  washing  out  of  the  dam,  necessity  for  repairs, 
and  the  like,  will  not  stop  the  running  of  the  prescription  if  there  be 
no  intent  to  abandon  the  easement  Breaking  down  the  dam  is  a 
sufficient  overt  act  to  interrupt  the  running  of  the  prescriptive 
period.'  The  prescriptive  right  cannot  be  claimed  when  the  olie  as 
sorting  it  altered  his  user  whenever  the  upper  owner  complained  of 
it.^  Where  a  lower  mill  owner  claims  a  prescriptive  fiowage  ease- 
ment, but  his  enjoyment  is  interrupted  by  alteration  of  the  marks  by 
an  upper  owner,  in  the  absence  of  allegation  or  proof  to  the  contrary, 
such  trespass,  as  against  the  lower  owner,  will  be  assumed  to  have 
beon  committed  before  his  occupancy  had  ripened  into  right.' 

562.  LoM  or  abandonment  of  right. —  The  question  whether  or  not 
a  fiowage  right  can  be  lost  by  nonuser  admits  of  some  nice  distinc- 
tions. Mere  nonuser  is  not  sufficient  to  defeat  this  right,  but  non- 
user  accompanied  by  adverse  user  on  the  part  of  the  owner  of  tho 
servient  tenement  will  accomplish  that  result.^  To  destroy  the  riglit 
the  user  on  the  part  of  the  owner  of  the  servient  estate  must  be  ad- 
verse to  the  fiowage  easement.  Therefore,  the  owner  of  a  privilege  to 
flow  lands  of  another  does  not  lose  sudi  right  by  his  grantor's  ust*. 
of  the  land  in  the  pasturing  of  his  cattle,  as  such  use  is  not  incon 


joyment  of  the  land  for  purposes  of 
towage  may  not  be  conBidered  advene, 
exclusive,  and  uninterrupted,  so  as  to 
erente  a  rifirht  under  the  statute  of  limi- 
tations.   Cobb  ▼.  Smith,  38  Wis.  21. 

»:»  Wis.  691. 

*Trent<m  Water  Poxcer  Co.  v.  Raff,  36 
N.  J.  L.  336. 

'WiUcy  V.  Hunter,  57  Vt.  479. 

A  prescriptive  rip^ht  to  maintain  flash- 
boards  on  a  milldam  cannot  be  acquired 
whon  they  are  taken  down  whenever 
complained  of  by  an  upper  mill  owner. 
Sumner  v.  Tileatwi^  7  Pick.  108. 

^Henley  v.  WWion,  77  N.  C.  216. 

^Chandler  v.  Jamaica  Pond  Aqueduct 
Corp.  126  Mass.  544;  Buekholder  v.  8ig- 
ler,  7  Watts  &  S.  164:  Patterton  v. 
Sioret,  3  111.  App.  560. 

The  right  to  maintain  a  milldam  over- 
flowing the  lands  of  a  railroad  company 
is  not  lost  by  delay  on  the  part  of  a 
transferee  of  the  license  in  rebuilding  on 
the  deftruction  thereof,  where  the  evi- 
dence shows  that  such  delay  was  not  duo 
to  laches  on  his  part,  but  to  his  inabil- 
ity to  secure  a  mechanic  who  could  do 


the  work  at  once.    Southwestern  B.  Co. 
V.  Mitchell,  69  Ga.  114. 

The  liability  of  the  owner  of  a  new 
milldam,  erected  in  place  of  an  old  one 
at  no  greater  height  than  was  permitted 
in  the  original  grant,  for  obstructing  the 
wheels  of  a  mill  above  by  back  water 
from  such  new  dam,  based  upon  the  ac- 
quisition by  Huch  upper  mill  owner,  by 
adverse  enjoyment  on  his  part  and  non- 
iiser  of  the  privilege  of  maintaining  his 
dam  nt  the  full  height  on  the  part  of 
such  lower  dam  owner  for  a  period  of 
twenty  years,  of  the  right  not  to  have 
the  wheels  of  his  mill  obstructed  by  back 
water  more  than  they  have  been  at  any 
time  during  such  period  of  twenty  years, 
— depends  upon  whether  or  not  the  new 
dam  raises  the  water  higher  than  the 
old  dam  had  done  at  any  time  within 
twenty  years  before  the  erection  of  the 
new  one,  and,  if  ho,  whether  that  raising 
invades  the  rights  acquired  by  such  ad- 
ver»e  enjoyment  and  nonuser;  and  does 
not  depend  upon  the  mere  fact  that  such 
wheels  are  actually  more  obstructed 
«*ince  the   new   dam   was   built   than   at 
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sistent  with  the  privilege  granted.*  If  the  upper  owner  makes  ad- 
verse use  of  the  property  free  from  the  easement,  however,  for  the 
prescriptive  period,  the  right  of  flowage  is  lost*  In  one  case  it  was 
held  that  the  right  may  be  abandoned  or  forfeited  by  nonuser ;  but 
the  court  adds  that  the  forfeiture  will  not  be  incurred  unless  the 
nonuser  was  for  a  period  sufficient  to  raise  the  presimiption  of  a  re- 
lease or  abandonment^  But  a  release  cannot  be  presumed  merely 
from  nonuser.  There  must  be  adverse  user  on  the  part  of  the  owner 
of  the  servient  estate  to  eflfect  that  result.  It  has  been  intimated  that 
a  prescriptive  right  to  flow  the  upper  estate  might  be  lost  under  cir- 
cumstances which  would  not  be  sufKcient  to  destroy  a  right  originating 
in  grant.*  But  there  does  not  seem  to  be  any  ground  for  such  a 
contention.  The  foimdation  of  a  prescriptive  right  is  the  presump- 
tion of  a  grant,  and  the  right  acquired  under  it  is  equal  to  one  ob- 
tained by  express  grant,  and  cannot  be  lost  except  under  circum- 
stances which  are  necessary  to  destroy  the  granted  right  Therefore^ 
it  is  held  that  mere  nonuser  does  not  raise  a  presumption  of  the  aban- 
<lonment  of  a  prescriptive  right.®    And  whether  or  not  a  right  to  flow 

any  time  during  the  preceding  twenty  in  wet  seasons,  where  the  height  of  the- 

years.  •  Manier  v.  Myers,  6  B.  Mon.  132.  dam  has  not  been  lowered^  and  for  over 

*8fnith  V.   Moodus   Water  Power  Co.  fifty  years  he  has  exercised  the  right  of 

35  Conn.  392.  holding  back  the  water  to  the  height  of 

So,  cutting  hay,  digging  out  mud,  en-  the  dam.     Bucklin  v.  Truell,  34  N.  H. 

larging  and  using  springs  upon  (he  land,  122. 

and  occupying  a  portion  of  it  for  a  hen  *H<izard  v.  Robinsoriy   3  Mason,   272,. 

yard,  is  not  such  an  adverse  use  of  land  Fed.  Cas.  No.  6,281  :  Hathorne  v.  ^t«ii- 

ns  will  extinguish  an  unexercised  right  son,  12  Me.  183,  28  Am.  Dec.  167:  Sher- 

of     flowage.     Buiterfield   v.   Reed,    160  wood  v.  Burr,  4  Day,  244,  4  Am.  Dec^ 

Mass.  361,  35  N.  £.  1128.  211. 

The  prescriptive  right  to  flow  land  for  Tlie  right  to  keep  up  a  pond  and  flow 

the  purpose  of  creating  power  for  the  land  is  extinguished  by  the  constructicHi 

operation  of  a  mill  is  not  extinguished  of  a  mill  further  up  the  stream  and  on 

by  the  owner  of  the   servient   tenement  part  of  the   land    flowed   by   the    pond, 

gathering  timber  from  the  land  flowed,  which  rendered  it  necessary  to  let  the 

unless  such  act  is  inconsistent  with  the  water  out  of  the  pond  in  order  to  oper- 

easement  so  as  to  constitute  an  adverse  ate  the  upper  mill  the  pond  not  being 

user.    Poison  v.  (ngram,  22  S.  C.  541.  again  raised  except  occasionally  for  the 

The  mere  failure  to  exercise  the  right,  purpose  of  flowing  rice,  both  of  the  mills 

acquired  by  prescription,  to  flow  lands,  being  thereafter  operated  by  means  of 

during  which  time  the  owner  of  the  ser-  water  conducted  through  artificial  canals 

vient  estate   cultivated  them,  does  not  until  the  destruction  of  the  upper  mill, 

set  in  operation  the  statute  of   limita-  when  the  mill  owner  attempted  to  again 

tions  against  the  easement,  as  such  pos*  raise  the  pond  for  the  purpose  of  oper- 

ression    for   the  purpose   of  cultivation  ating  the  lower  mill.     Taylor  v.  Ramp- 

was  not  inconsistent  with  it.    Parkins  v.  ton,  4  McCord  L,  96,  17  Am.  Dec.  710. 

Dunham,  3  Strobh.  J..  224.  *Winham  v.  McGnire,  51  Ga.  578. 

That  a  mill  owner    has    lowered    the  ^Motoer  v.  Hutchinson,  9  Vt.  242. 

outlet  of  his  pond  so  that  he  can  in  dry  *Polson  v.  Ingram,  22  S.  C.  541 ;  Wil- 

seasons  draw  the  water  lower  than  be-  liams  v.  Nelson,  23  Pick.    141,    34    Am. 

fore,  whereby  meadow    lands    formerly  Dec.  46;  Weed  v.  Keenan,  60  Vt.  74,  6 

flooded   have'  been  drained   ro  that  hay  Am.  St.  Rep.  93,  13  Atl,  804. 

can   be  gathered   thereon,   does  not   de-  A  right  to  maintain  a  dam  of  suffi- 

prive  him  of  the  right  to  flow  such  lands  cient  height  to  set  back  the  wat«r  into 

Digitized  by  VjOOQ IC 


f  W2J  DAMMING  BACK  WATER  OF  STREAM.  180» 

lands  acquired  by  prescription  has  bec*n  abandoned  by  nonuser  does^ 
not  depend  upon  the  length  of  the  nonuser,  but  is  a  question  of  fact 
to  be  determined  from  tlie  surrounding  circumstances.'  The  owner 
of  the  (»asenient  may  estop  himself  from  resuming  it  if  he  has  ceased 
to  use  it  imder  circumstances  which  show  an  intention  to  abandon,, 
and  tlie  owner  of  the  seiTient  estate  has  changed  his  position  in  such 
a  way  as  to  make  it  inequitable  to  resume  the  exercise  of  the  ease- 
ment.® Therefore,  a  lower  mill  owner,  who  has  permitted  an  upper 
proprietor  to  expend  a  large  sum  in  the  construction  of  a  dam  with- 
in the  area  in  which  the  lower  proprietor  has  a  vested  right  of  flow- 
age,  may  be  restricted  in  his  right  to  use  flashboards  for  flowage  pur- 
poses in  consideration  of  an  award  of  damages.^  Prescriptive  rights 
may  be  abandoned  by  contract.^^  But  they  are  not  lost  by  obtain- 
ing a  license  from  the  owner  of  the  servient  estate. ^^  Unity  of  pos- 
session of  the  two  estates  will  extinguish  the  easement  if  it  was  dis- 
used before  the  unity  of  possession,  and  not  revived  during  it^*  A 
partition  by  tenants  in  common  of  property, on  which  there  had  been 
a  mill  privilege,  but  the  dam  of  which  was  taken  down,  by  an  in- 
strument which  provides  that  neither  the  grantor  nor  his  heirs,  nor 
any  person  claiming  from  or  under  him  or  them,  shall  have  any  right 
or  title  to  the  aforesaid  premises  or  their  appurtenances  or  to  any 
part  or  parcel  thereof,  will  extinguish  the  right  of  flowage.*'  Mere 
chan^\s  in  the  structure  of  the  dam  do  not  constitute  an  abandonment 
of  the  right.**  In  Maguire  v.  Baher,^^  it  was  held  that  possession 
for  seven  }'ear8  of  land  subject  to  overflow  from  the  back  water  of  a 
milldam  without  its  having  been  overflowed  to  the  full  capacity  of 

A  lake,  being  acquired  by  prescription,  ^*Hazard  v.   Robinson,  8  Maaon,  272,. 

is  not  lost  by  six  years*  nonuHer,  an  the  Fed.  Cab.  6,281. 

mere  Buspension   of   the   exercise   of     a  \^niere  the  owner  of  a  mill,  having  the 

right  is  not  sufficient  to  establish  an  in-  right,  as  against  the  owner  of  an  up- 

tention  to  abandon  it.    Hall  v.  States  72  stream   privilege,   to  the  uninterrupted 

App.  Div.  3ttO,  77  N.  Y.  Supp.  282.  How  of  a  stream  of  water  for  the  pur- 

^Parkins  v.  Dunham ^  3  Strobli.  L.  224.  pose  of  operating  the  mill,  purchases,  to- 

*IlrConnell  v.  American  Bronze  Pow-  gether  with    a    third    person,    the    up- 

der  Mfg.  Co.  41  N.  J.  Eq.  447,  5  Atl.  786.  stream  privilege,  no  such  unity  of  title- 

^Cormcll  Mfg.  Co.  v.  Stcift,  89  Mich,  is  created  as  will  merge  and  extinguish 

503,  50  N.  W.  1001.  all  former  or  special  rights  or  privileges 

"A  dam  owner  will  lose  all  his  claim  appurienant  to  the  mill;  and  the  court 
to  existing  prescriptive  flowage  rights  expressed  the  opinion  that,  had  the  own- 
by  entering  into  a  contract  with  the  or  of  the  mill  become  the  sole  owner  of 
other  riparian  owners  to  maintain  his  the  up-stream  privilege,  it  would  not 
dam  at  a  specified  height,  and  thus  be  have  extinguished  his  former  rights, — 
exempt  from  liability  for  substantial  at  most  it  would  only  have  suspended 
damages  for  Howage  caused  by  his  dam;  them.  Tucker  v.  JetDett,  11  Conn.  311. 
and  the  covenants  of  his  contract  will  ^Hamilton  v.  Farrar,  128  Maas.  492. 
not  be  held  dependent  on  his  pre-existing  ^*Keller  v.  flloUz,  71  Pa.  356. 
rights.     i<tinson  v.  Gardiner.  .33  Me.  »4.  "  67  Ga.  109. 

»Perrin  v.  Garfield,  37  Vt.  304. 
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the  dam  on  account  of  the  defective  condition  thereof  does  not  re- 
lieve the  land  of  such  servitude  in  the  absence  of  anything  to  show 
an  intention  on  the  part  of  the  mill  owner  to  abandon  his  right  to 
use  such  dam  to  its  full  capacity.  But  that  decision  seems  to  place 
the  emphasis  in  the  wrong  place.  The  loss  of  right  does  not  depend 
upon  intention  to  abandon^  but  upon  the  adverse  use,  and  if,  under 
the  statute,  seven  years  is  suiGcient  to  gain  an  adverse  use,  and  snch 
use  is  maintained  for  the  requisite  period,  the  flowage  easement  is 
lost,  regardless  of  the  intention  of  its  owner.  The  admission  by  the 
claimant  of  the  easement  is  conclusive  that  it  does  not  exist.  ^^  In 
an  action  against  a  riparian  proprietor  by  another  riparian  pro- 
prietor for  damages  which  have  resulted  from  the  backing  of  water 
upon  the  land  of  the  plaintiff,  by  means  of  a  dam  which  the  defend- 
ant claims  a  right  by  prescription  to  maintain,  the  defendant  has 
the  burden  of  proving  that  his  right  by  prescription  has  not  been  lost 
by  the  adverse  possession  of  the  plaintiff  and  those  under  whom  ho 
claims.  It  seems  tliat  thp  rule  would  not  be  the  same  in  a  c^so  where 
the  defendant  claimed  the  right  to  maintain  the  dam  by  virtue  of  an 
express  grant.*^ 

563.  Title  to  land  flowed.  To  entitle  one  to  maintain  a  pond  on  an- 
other's property,  he  need  not  have  title  to  the  soil,  and  therefore  the 
grant  of  a  right  to  maintain  the  pond  will  not  carry  such  title.*  And 
a  prescriptive  right  to  flow  the  land  will  not  give  title  to  the  soil.- 
An  agreement  to  take  a  certain  annual  compensation  for  injuries 
caused  by  flowage  is  not  an  agreement  for  a  sale  of  land  within  the 
statute  of  frauds.*'^  But  the  owner  of  the  easement  has  an  interest  in 
the  pond  which  cannot  be  interfered  with,  either  by  the  upper  owner  or 
by  strangers,  by  placing  structures  in  it  which  will  interfere  with  the 
enjoyment  of  the  easement*  The  owner  of  the  land,  and  not  of  the 
easement,  is  entitled  to  use  the  land,  however,  and  he  may  make 

"The  admisBion  of    a  mortgagor    in  *Dcn  ex  dcm.  Green  v.  Harman,  16  N. 

possession  that   he  does  not    hold    the  C.  (4  Dev.  h.)   158;  BarthoJomew  y.  Ed 

right  to  dam  water   back   on   adjoining  wardSy  1  II oust.  (Del.)  17;  Den  em  dem. 

propertj'   adversely   is   binding   on    the  fCvercft  v.  Dockery,  62  N.  C.   (7  Jones 

mortgagee.    Betis  v.  Davenport,  3  Conn.  L.)  390;  Terre  Haute  d  I.  R.  Co.  v.  Zeh 

286.  nrr,  15  Ind.  App.  273.  42  N.  E.  766;  Dr 

"Rhodes  v.  Whitehead,  27  Tex.  304,  84  Lanrey  v.  Piepffras,  138  N.  Y.  26,  33  N. 

Am.  Dec.  631.  E.  822.  Aifirmin;;  63  Hun,  169,  17  N.  Y. 

*  A  deed  of  a  piece  of  land  "together  8upp.  681 :   Cocheco  Mfg.  Co.  v.  Straf- 

with    the   mill    privilege,    sawmill,    and  ford,  .51  N.  H.  455. 

erections  belonging  to  the  same;  and  al-  ^Short  v.  Woodtrnrd^  13  Gray.  86. 

so  the  pond  or  flowage  above  the   said  *ConnrcU  Mffi.  Co.  v.  Swift,  89  Mich, 

mill,"  conveys  no  right  to  the  soil  of  the  503.  .50  N.  W.  1001. 

mill  pond,  but  only  an  easement  to  dam  Equity  has  jurisdiction  of  a  bill    to 

the  water  and  overflow  the  land  for  the  prevent  interference  with  an  easement  of 

purpose  of  the  mill  below.     Hcrbertaon  flowax^e  by  the  building  of  a  railroad  era- 

V.  (Jnnninghamy  14  X.  B.  235.  bankment.  where  the  statute  gives*  juris- 
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such  use  of  it  as  lie  can  without  infringing  the  rights  of  the  owner 
of  the  casement  The  landowner  has  the  right  of  placing  booms  and 
wharves  in  the  water.'  The  owner  of  the  easement  cannot  remove 
from  the  property  subject  to  the  easement  an  ordinary  fence  placed 
on  the  property  to  facilitate  its  use  for  pasturage  purposes.®  The 
rights  of  fishery  are  in  the  owner  of  the  soil.^  And  he  has  the  right 
to  remove  the  ice  from  the  pond,®  which  right  is  limited  only  by  the 
<-ondition  that  in  removing  it  he  must  not  remove  such  a  quantity  of 


diction  in  all  caweR  of  nuiwinoe.  Boston 
Water  Power  Co,  v.  Boston  ds  W,  R. 
<7orp.  16  Pick.  r>l2. 

*Jordan  v.  Woodward,  40  Me.  317; 
rinUy  V.  Bershey,  41  Iowa,  .380. 

•Sfni*h  V.  Lanfjcicald,  140  Mass.  205, 
4  N.  E.  671. 

'Tho  eiiBemcnt  acquired  by  the  gran- 
tec  of  (lowagc  does  not  entitle  him,  as 
against  the  owner  of  the  fee,  to  main- 
tain on  the  Miore  a  notice-  forbidding 
fishing  in  the  pond.  Sullings  y.  Carter, 
105  Mich.  392,  03  N.  W.  411. 

A  riparian  owner's  right  of  fishery  it 
not  devested  or  extinguished  by  any  leg- 
islative act  condemning  the  land  to  the 
use  of  another  for  mill  purposes,  unless 
the  words  of  the  grant  conferring  the 
authority  to  construct  the  dam  plainly 
indicate  that  such  was  the  intention  of 
the  legislature.  Holyoke  Water-Power 
<7o.  y.  Lyman,  16  Wall.  500,  21  L.  ed. 
133. 

But  one  who  consents  to  the  dowing 
of  his  land  by  means  of  a  dam  in  consid- 
eration of  the  right  to  use  the  pond  so 
•created  as  a  highway,  and  for  fishing 
and  boating  purposes,  and  thereafter  re- 
leases all  easements  and  rights  therein 
except  the  privilege  of  using  a  limited 
supply  of  water  from  the  pond  for  mill- 
ing purposes,  thereby  loses  the  right  to 
fish  In  any  part  of  the  pond,  even  that 
portion  of  it  over  his  own  lands.  BiAweU 
y.  Qrdg,  32  App.  Div.  212,  40  N.  Y. 
Supp.  068,  53  N.  Y.  Supp.  1115. 

•Abbott  v.  Cremer  (Wis.)  05  N.  W. 
.387;  Reysen  v.  Aoole,  02  Wis.  543,  66 
N.  W.  599;  AUen  v.  Weber,  80  Wis.  531, 
14  L.  R.  A.  361,  27  Am.  8t.  Rep.  51,  50 
N.  W.  614;  Higgins  v.  Kusterer,  41 
Mich.  318,  32  Am.  Rep.  160,  2  N.  W. 
13 ;  Dodge  v.  Berry,  26  Hun,  246 ;  Bearle 
V.  Gardner  (Pa.)  12  Cent.  Rep.  420,  13 
Atl.  835;  Brookville  de  M.  Hydraulic  Co. 
y.  Butlsr,  91  Ind.  134,  46  Am.  Rep.  580; 
ITaaleton  ▼.  Webster,  20  App.  Div.  177^ 
Vol,  TL— Watkrs,  116. 


46  N.  Y.  Supp.  922;  Bigelow  v.  8hau>,  65 
Mich.  341,  8  Am.  St  Rep.  902,  32  N. 
W.  8»)0. 

One  by  merely  backing  the  waters  of 
a  non-navigable  stream  does  not  gain  a 
right  to  enter  and  take  the  ice  formed 
in  such  back  water  over  the  land  of  an- 
other. Julien  y.  WoodsmaU,  82  Ind. 
568. 

An  injunction  will  not  be  granted  at 
the  suit  of  a  mill  owner  who  received 
the  mill  together  with  the  water  right 
in  the  river,  to  restrain  an  upper  owner 
who  owns  the  land  under  the  mill  pond 
from  taking  ice  from  the  river,  when  it 
is  not  shown  that  the  taking  of  the  ice 
materially  reduced  the  fiow  of  water 
through  plaintiff's  mill.  Lathrop  v. 
Haley,  81  Iowa,  649,  47  N.  W.  878. 

Ownership  of  the  "water  privileges 
belonging  to"  a  milldam,  and  the  right- 
ful maintenance  of  the  dam  at  his  oi%-n 
expense,  does  not  authorise  such  owner 
to  enter  upon  the  land  of  another  and 
take  the  ice  formed  over  such  land  in  the 
waters  of  tho  dam.  Julien  v.  Wood- 
small,  82  Ind.  568. 

A  Connecticut  case  is  out  of  harmony 
with  the  rule  on  this  subject  in  holding 
that  the  owners  of  the  water  of  a  mill 
pond  own  the  ice  formed  upon  it,  and 
the  riparian  proprietors  have  no  right, 
as  owners  of  the  soil,  to  remove  it. 
Mill  River  Woolen  Mfg.  Co.  v.  Smith,  34 
Conn.  462. 

But  in  a  subsequent  case  it  was  held 
that,  since  the  ice  on  a  mill  pond  be- 
longs to  the  owner  of  the  soil,  and  not 
to  the  owner  of  the  right  to  flow,  a  stat- 
ute making  applicable  to  one  desiring  to 
build  a  dam  to  create  an  ice  pond  the 
provisions  of  the  statute  regulating  the 
proceedings  for  assessing  the  damages 
for  flowage  for  miU  purposes  will  not 
give  a  right  to  the  ice  on  the  pond  so 
created.  Oeer  y.  RoekweU^  66  Coon. 
816,  82  Atl.  924. 
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water  as  to  interfere  with  the  rights  of  the  mill  owner.^  The  own- 
ership of  the  ice  does  not  prevent  the  mill  owner  from  operating  his 
mill  in  the  usual  manner,  altliough  the  ice  is  thereby  injured  or  de- 
stroyed.^® But  the  mill  owner  Avill  be  liable  if  he  needlessly  and 
wantonly  draws  down  the  water  so  as  to  injure  the  ice.^^  It  has  been 
held  that  the  grantee  of  the  right  to  overflow  lands  by  means  of  a 
dam,  without  limitation  as  to  the  use  to  Avhich  the  waters  may  be  ap- 
plied, may  remove  the  ice  from  over  such  land  if  he  needs  the  water 
in  its  congealed  form  J*  And  if  the  oAvner  of  the  pond  has  acquired 
title  to  the  soil,  he  has  title  to  the  ice.*^  The  lessee  of  a  mill  and  of 
a  water  power  and  rights  of  flowage  appurtenant,  but  who  is  not  a 
riparian  owner  on  the  pond,  nor  the  owner  in  fee  of  the  bed  thereof, 
c^annot  maintain  trespass  against  one  who  goes  on  the  pond  when 
frozen,  places  timbers  thereon,  and  cuts  and  removes  ice  therefrom, 
where  his  right  of  flowage  is  not  interfered  with,  or  his  water  sup- 
ply lessened.**  A  grant  of  land  subject  to  an  easement  of  flowage 
for  mill  purposes  entitles  the  grantee  to  receive  the  rent  payable 
tlierefor,  notwithstanding  an  exception  in  the  conveyance  of  the  right 
to  flow  the  land,  since  the  reservation  is  invalid  because  appertaining 
to  a  thing  which  the  grantor,  having  conveyed,  had  no  right  to  grant, 
and  because  the  thing  reserved  does  not  issue  out  of  the  thing  grants 
in  the  deed.*** 

II.  Who  is  t.table  fob  damming  back  water. 

564.  Whoever  causes  injury  may  be  sued. —  The  casting  of  the  wa- 
ter upon  the  land  of  the  upper  proprietor  is  a  trespass  or  a  nuisance,, 
and  the  one  who  conmiits  the  act  or  contributes  to  it  is  liable  for  the 
injury  caused  by  his  act.  Thus,  a  mill  owner,  who  is  also  the  owner 
of  a  reservoir  dam,  is  responsible  for  the  flowage  caused  thereby,  and 
that  others  may  be  benefited  by  the  water  saved  thereby  does  not  in 
the  least  relieve  him  from  liability,  though  their  dams  and  mills  he 
nearer  the  reservoir  than  his  own.^  It  is  not  essential  to  a  party's 
liability  in  damages?  for  injury  caused  by  the  back  water  of  a  dam 
which  he  erected,  that  he  should  own  the  freehold  of  the  whole,  or 

•Howe  ▼.  AndretcSy  62  Conn.  .398,  26  "^/i/er  v.  Whilaker,  55  How.  Pr.  376. 

Atl.  394;  Bigelow  v.  Shatc.  65  Mich.  341,  ^^Vright  v.  Woodcock,  86  Me.  113,  25 

B  Am.  St.  Rep.  902,  32  N.  W.  800.  L.  R.  A.  499,  29  Atl.  953. 

'''Htei^cns  V.  Kelley.  78  Me.  446,  57  Am.  ^^Reysen  v.  Roaie,  92  Wis.  543,  66  N. 

Rep.  813.  6  Atl.  868.  W.  599. 

^^Kidemillcr    Ice    Co.    v.    Guthrie,    42  "Pollock  v.  Cronise,  12  How.  Pr.  363. 

Neb.  238,  28  L.  R.  A.  581,  60  N.  W.  717 ;  ^DingUy  v.  Gardiner,  73  Me.  63. 
Ntevcvs  V.  Kelley,  78  Me.  446,  67  Am. 
Hep.  813,  6  Atl.  808. 
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that  of  a  part,  of  the  land  on  which  tlie  dam  is  situated.^  In  case  the 
injurv  is  done  by  an  agtnit  without  the  knowledge  or  consent  of  his 
principal,  the  agent  alone  is  liable  unless  the  principal  continues  the 
wrong  after  having  an  opportunity  to  abate  it.^  Under  the  rule  that 
the  one  who  is  liable  for  the  commission  of  the  wrongful  act  is  an- 
swerable for  the  injury  done  thereby,  the  lessee  of  water  power  of 
a  dam  belonging  to  canal  commissioners  is  liable  for  the  overflow  of 
an  island  in  the  stream  above  caused  by  the  raising  by  such  less(»e 
of  the  height  of  the  dam  by  means  of  flashboards,  although  the  same 
"were  put  on  with  the  consent  of  the  canal  superintendent.*  A  cor- 
poration, w^hich  must  act  only  through  agents,  is  ordinarily  respon- 
sible for  the  acts  of  its  agents  and  will  be  held  liable  for  their  flood- 
ing of  private  property  unless  it  can  show  that  the  act  was  done 
against  its  consent.  And  it  may  be  sued  jointly  with  the  responsible 
agent.^  A  corporation  cannot  esca])e  liability  by  the  fact  that  tlie 
act  was  authorized  by  its  charter,  since,  if  the  obstruction  was  neces- 
siiry,  it  would  be  a  taking  of  property  for  which  compensation  must 
lie  made;  and,  if  it  was  not  necessary,  the  charter  cannot  be  held  to 
have  authorizefl  it.®  But  stockholders  of  a  corporation  organized  for 
the  maintenance  of  a  reservoir  dam  cannot  be  made  individually  lia- 


^Dorman  v.  Amca,  12  Minn.  451,  Gil. 
347. 

^  In  H1I  action  by  the  owner  and  oper- 
ator of  a  cott4)n  mill  driven  by  water, 
against  an  owner  of  a  mill  on  the  same 
stream,  to  recover  damages  for  the  un- 
lawful raifting  of  a  stream  below,  the 
fact*!  that  one  of  the  defendants  is  the 
wife  of  the  other,  as  well  as  the  owner 
in  fee  of  the  land  upon  which  the  dam 
was  unlawfully  raised,  and  that  her  hus- 
band was  in  possession  of  the  land,  do 
not,  as  a  matter  of  law,  disentitle  the 
plaintiff  to  a  verdict  against  both.  F^im- 
tnons  V.  Broicn,  5  R.  I.  299,  73  Am.  Dec. 
66. 

When  a  flowage  of  another's  privilege 
has  been  caused  by  trustees  of  a  deceased 
person's  estate,  damages  cannot  be  re- 
covered in  a  case  action  brouglit  against 
those  representatives  as  executors  for 
acts  ultra  vires  if  done  by  executors. 
Plimpton  V.  Richards,  59  Me.  115. 

But  a  cestui  que  trust,  as  well  as  the 
trustee,  is  liable  for  damages  occasioned 
by  the  continuance  of  the  flowage  of 
land  by  a  milldam,  where  their  answer 
does  not  deny  interest,  but  only  that  the 
dam  was  wrongfully  maintained,  and 
they  clnim  to  have  the  right  to  maintain 
the  same  as  grantees  and  assigns  of  one 


of  the  contractors  thereof.  Cobb  v. 
Smith,  38  Wis.  21. 

^Economy  Light  rf  P.  Co.  ▼.  Cutting, 
49  111.  App.  422. 

'  In  an  action  for  maintaining  a  con- 
tinuing public  nuisance,  which  consists 
of  an  embankment  which  causes  an  over- 
flow of  plaintiff's  lands,  a  railroad  com- 
pany m.ny  be  joined  with  the  receiver  of 
its  property  as  defendant.  8t.  Louis,  A. 
d  T.  n.  Co.  V.  THgg,  63  Ark.  536,  40  S. 
W.  579. 

Where  one  railroad  company  organ- 
izes another  as  a  mere  instrument  to 
construct  a  section  of  its  roadway,  and 
such  company  in  constructing  such  road- 
way builds  a  culvert  or  passageway  for 
the  water  of  a  natural  stream,  over 
which  the  roadway  leads,  of  insuflicient 
capacity,  so  as  to  obstruct  the  flow  of 
the  water  and  cause  an  overflow  of  adja- 
cent lands,  both  companies  will  be  liable 
to  the  owner  of  such  lands  for  the  in- 
jury thus  caused.  Kankakee  d  S.  R. 
Co.\.  Hornn,  131  III.  288.  23  N.  E.  021. 

•A  water  company  is  liable  for  dam- 
ages to  land  by  the  overflow  thereof 
caused  by  the  cutting  of  its  ditch,  con- 
structed across  and  damming  up  ravines 
and  gulches,  so  as  to  turn  flood  waters 
on  such  land,  instead  of  cutting  it  so  aa. 
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ble  for  the  injuries  caused  by  the  flowage  therefrom  in  the  absence 
of  express  statutory  provision.'^  So  far  as  parties  contributing  to  the 
injury  act  in  the  same  right,  they  may  be  joined  as  defendants  in 
an  action.®  Thus,  two  riparian  proprietors  of  opposite  sides  of  a 
creek,  each  of  whom  constructs  a  dam  from  an  island  in  midstream 
to  his  own  shore,  the  joint  effect  of  which  is  to  cause  an  overflow  of 
lands  of  an  upper  riparian  owner,  are  properly  joined  aa  defendants 
in  trespass  on  the  case;  and  a  verdict  against  one  and  excusing  the 
other  will  be  sustained.*  But  if  the  acts  of  the  wrongdoers  were  sep- 
arate, they  cannot  be  sued  jointly,  although  the  acts  of  all  of  them 
contributed  to  the  injury.*^  The  death  of  one  of  three  persons  sued 
for  wrongfully  throwing  the  water  back  on  the  wheels  of  an  upper 
mill  is  no  ground  for  abating  the  action.^  ^  But  a  release  by  a  land- 
owner to  one  of  several  owners  of  a  water  privilege  who  join  in  rais- 
ing the  dam  to  the  injury  of  such  landowner  will  release  all  of  the 
wrongdoers,  although  it  provides  that  it  shall  not  affect  any  person 
interested  in  the  dam  except  the  one  named.  ^^  In  case  the  dam  which 
•caused  the  injury  is  owned  jointly  by  several  owners,  one  may  be 
sued  separately  for  the  injury  inflicted  by  it,  since  each  is  respon- 
sible for  tlie  whole  injury.^*  One  co-owner  is  liable  for  injury  to 
the  joint  property  or  to  the  separate  property  of  his  joint  tenant** 


to  turn  them  into  ravines  and  ^Ichea, 
which  would  have  prevented  injury  to 
the  plaintiff's  land.  Turner  v.  Tuo- 
dumne  County  Water  Co.  25  Cal.  397. 

Where  a  cimal  company,  in  construct- 
ing a  dam  in  a  river,  is  not  acting  under 
^  public  franchise,  it  is  liable  for  inju- 
ries inflicted  upon  adjoining  landown- 
ers by  causing  the  stream  to  overflow. 
Toicnes  v.  Augusta,  46  S.  G.  15,  23  S.  E. 
1)84. 

So  long  as  a  corporation  maintains  its 
dam  under  authority  rightfully  ppranted 
by  the  state,  it  will  not  be  permitted  to 
say  that  its  dam  is  built  somewhat  high- 
er than  is  absolutely  necessary  to  c&ttj 
out  some  of  its  corporate  purposes,  it 
must  pay  damages  to  the  land  actually 
overflowed.  Chamley  v.  Shawano  Wa- 
ter Power  d  River  Improv.  Co,  109  Wis. 
563,  53  L.  R.  A.  895,  85  N.  W.  507. 

'7s/ or  ton  v.  Hodges,  100  Mass.  241. 

^Wilson  V.  Myers,  11  N.  0.  (4  Hawks) 
73,  15  Am.  Dec.  510. 

*WHght  V.  Cooper,  I  Tyler  (Vt.)  425. 

"  When  different  acts  of  the  same  kind 
by  independent  lower  riparian  owners 
obstruct  the  flow  of  a  natural  stream, 
both  contributing  to  injure  an  upper 
proprietor,  the  wrongdoers  are  not  joint 


tort  feasors,  but  each  is  liable  only  for 
such  part  of  the  damage  as  his  own 
wrong^l  acts  cause.  Ames  v.  Dorset 
Marble  Co.  64  Vt.  10,  23  Atl.  S57. 

A  joint  action  cannot  be  maintained 
against  the  owners  of  two  dams  for  tbp 
flowing  of  lands  by  the  back  water 
therefrom,  where  they  were  constructed 
independently  of  each  other  and  at  dif- 
ferent times  in  different  channels  of  the 
same  river.  IjuU  v.  Fox  de  W.  Improv. 
Co.  19  Wis.  100. 

A  cause  of  action  against  two  jointly 
for  erecting  a  milldam  cannot  be  joined 
with  a  cause  of  action  against  one  of 
them  for  continuing  it.  Flines  v.  Jar- 
rett,  26  S.  C.  480,  2  S.  E.  393. 

"fifumner  v.  Tileston,  4  Pick.  308. 

^*Delong  v.  Curtis,  35  Hun,  94. 

^Lotc  V.  Mumford,  14  Johns.  426,  7 
Am.  Dec.  469. 

^^One  joint  tenant  may  sue  the  other 
for  flowing  the  lands  belonging  to  the 
joint  estate  for  the  exclusive  benefit  of 
his  mill,  as  such  exclusive  appropriation 
amounts  to  an  ouster.  Jones  v.  Weath- 
crsbee,  4  Strobh.  L.  50,  51  Am.  Dec.  653; 
Creai  FaXU  Co.  v.  Worster,  15  N.  H. 
112;  Odiomo  v.  Lyford,  9  N.  H.  602,  32 
Am.  Dec.  387. 
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And  the  owner  of  an  interest  in  property  is  liable  for  injuring  tlie 
interests  of  other  persons.^ '^  In  a  suit  for  damages  for  the  penning 
back  of  water  the  recovery  must  be  limited  to  the  time  of  defend- 
ant's death,  in  case  he  dies  ponding  suit,  and  his  administrator  is 
substituted  as  defendant  in  the  action.^* 

685.  One  who  has  parted  with  title. —  Since  the  casting  of  water  on 
the  property  of  the  upper  owner  is  a  ^vrongf  ul  act,  the  one  responsible 
therefor  cannot  relieve  himself  of  liability  by  parting  with  title  to 
the  property  on  which  the  dam  is  located.^  And  if  he  conveys  with 
covenants  of  warranty  he  will  continue  liable  for  injuries  done  aft- 
er he  has  parted  with  the  title.*  So,  if  he  reserves  an  interest  in 
the  dam  or  pond,  he  will  be  held  liable  for  tlie  injuries  which  occur 
after  he  makes  the  transfer.*'^  And  one  whose  land  is  overflowed  by 
the  erection  of  a  milldam  will  not  be  prevented  from  recovering  judg- 
ment against  the  person  originally  erecting  and  owning  the  dam  by 
the  fact  that  such  owner  has  conveyed  it  to  another,  where  the  con- 
veyance was  with  the  intention  of  hindering  and  delaying  him  in 
the  n?covery  of  his  damages,  as  such  conveyance  as  to  him  is  fraud- 
ulent and  void  under  the  statute  relating  to  conveyances  fraudulent 
as  to  creditors.*    It  is  not  necessary  that  the  grantees  of  the  right  to 

"*  A   flowagc  by   a   mortgagee  of   the  may  maintain  an  action  against  the  per- 

mortgaged  premises  by  a  dam  created  on  Kon  who  erected  it  for  injuries  sustained 

other  land  belonging  to  the  mortgagee,  after  the  wrongdoer  has  conveyed  the 

and  unauthorized  by  the  nature  of  the  dam    to    a  third    person.     Prentiss    v. 

mortgage,  is  a  tortious  act,  and  cannot  Wowl,  132  Mass.  486. 

be  regarded  as  a  possession  under  the  But  in  one  case  it  was  held  that  an 

mortgage  title.     Cfreat  Falls  Co.  v.  War-  action  will  not  lie  against  the  owner  of 

ster,  15  N.  U.  412.  a   mill   pond   by  an    adjoining    owner 

One  who  purchases  premises  subject  to  whose    premises    have    been    overflowed 

a  mortgage  is  not  entitled,  under  La.  thereby  where  the  mill  pond  had  been 

Civil  Code,  462,  art.  48,  to  erect  a  dam  U<\^ed  to  a  third  person,  who  was  in 

lower  down  the  stream  whereby  the  op-  possjession,  and  no  notice  was  given  to 

cration  of  a  mill  on  the  mortgaged  prem-  the  owner  of  the  pond  of  the  condition 

inch  is  completely  impeded.     Boatner  v.  of  the  premises  prior  to  the  commence- 

Heitdersonf  5  Mart.  N.  S.  186.  ment  of  the  suit,  nor  is  it  shown  that 

**Heagan  v.  Grim,  13  Pa.  508.  he    knew    of  its    condition.     MiUer    v. 

^Bean  v.  Hinman,  33  Me.  480 ;  Plumer  Church,  2  Thomp.  &  C.  259. 

V.  Harper,  3  N.  H.  88,  14  Am.  Dec.  333;  'Waggoner  v.  Jermaine,  3  Denio,  306, 

Lohmiller  t.  Indian  Ford  WcUer  Power  46  Am.   Dec,   474;   Blunt  v.   Aikin,   15 

Co.  51  Wis.  683,  8  N.  W.  601.  Wend.  522,  30  Am.  Dec.  72,  limited,  in 

The  fact  that  a  railroad  company  has  which  it  was  held  that  an  action  on  the 

leased  its  road  and  appurtenances  to  an-  case  will  not  lie  against  one  who  erected 

other  does  not  deprive  one  injured  by  a  a  dam  and  flowed  land,  if  the  premises 

dam  built  by  it  of  hin  right  of  action  have  pasbed  into  possession  of  third  per- 

against   such   company,   the  dam   being  sons  who  occupy  them  as  their  o\vn»  and 

the  primary  and  continuing  cause  of  the  not  as  tenants  of  the  one  who  built  the 

injury  complained  of.     Atithrson  v.  Cin-  dam. 

cintMitt  Umithem  R.  Co.  S(i  Ky.  44,  5  S.  *Curticfi  v.  Thompson,  10  N.  H.  471. 

W.  49.  *Furr<ll  V.  .VTa//f/?>f,  18  N.  C.  (1  Dev. 

A  mill  owner  wliose  null  is  injured  by  <v  B.  L.)  221. 

a  dam  erected  and  kept  tip  s^itliout  right  A  statute  providing  that  a  person  er^ 
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draw  and  use  water  from  the  power  created  by  a  dam  should  be  made 
parties  to  a  suit  against  the  proprietors  by  the  owners  of  lands  in- 
jured by  overflow  of  back  wat>er,  for  the  abatement  of  the  dam.' 
Since  the  wrongdoer  cannot  absolve  himself  from  responsibility  by 
relieving  himself  of  the  title  to  the  property,  a  railroad  company 
which  constructs  an  embankment,  and  erects,  as  a  part  of  a  culvert^ 
a  bridge  upon  a  public  street,  which  is  used  by  the  public  so  that 
it  has  become  the  property  of  the  city,  is  liable  for  damages  from 
back  water  caused  partly  by  such  bridge.*  The  rule  applies  with 
full  force  to  the  owner  of  property  who  leases  it  with  a  nuisance  on 
it  The  general  rule  is  that,  under  such  circumstances,  the  lessor  is 
responsible  for  injury  to  a  stranger  by  nuisances  which  he  has  placed 
upon  the  property  and  left  there  when  he  makes  his  lease.  And 
therefore  the  owner  of  land  on  which  are  a  milldam  and  two  mills, 
who  leases  each  of  the  mills  to  a  separate  tenant,  is  liable  to  one 
whose  land  is  overflowed  by  the  acts  of  the  tenants  in  penning  back 
the  water  by  means  of  the  dam.'' 

666.  Purchaser  of  property. —  One  who  purchases  or  leases  a  dam  is 
not  liable  for  the  injury  caused  by  the  backing  of  water  on  adjoining 
land  of  a  third  person  meroly  because  he  continues  the  dam.  To 
render  him  liable  he  must  have  notice  that  the  dam  constitutes  a 
nuisance,  and  be  requested  to  remove  it^  Such  purchaser  is  not 
liable  for  the  injuries  caused  before  he  acquired  title,  but  only  for 

ating  a  nuisance  by  erecting  a  mill  or  r.  Glean.  14  N.  J.  L.  36,  25  Am.  Dec 

dam  shall  not  be  liable  for  the  continu-  497. 

ance  of  the  nuisance  after  a  conveyance        The  grantee  of  a  railroad  is  not  liable 

of  the  mill  and  dam  applies  only  to  a  for  injury  to  an  owner's  land  from  the 

bona  tide  sale,  and  not  to  a  feigned  or  depositing  of  coal  slack  thereon  from  the 

fraudulent  one.     Ibid.  railroad,  occasioned  by  the  inadequacy  of 

^Nfnccll  V.  Smithy  26  Wis.  582.  a    culvert    constructed    by    the    former 

^Houston  d  O,  N.  R.  Co,  v.  Parker^  50  owner  of  the   railroad,  until   notice  to 

Tex.  330.  abate  such  nuisance  is  given.     Wahanh 

^Breathour  v.  Bolster,  23  U.  C.  Q.  B.  R,  Co.  v.  Sanders,  47  III.  App.  436. 
317.  Where  the  defendant's  grantor  erected 

^Central  Trust  Co.  v.  Wahcuih,  St.  L.  d  the  dam  complained  of,  the  mere   fact 

P.  R.  Co.  57  Fed.  441 :  DeLaney  v.  Oeor-  that  the  defendant  continued  to  use  it 

gia,  C.  A  N.  R.  Co.  58  S.  C.  357,  79  Am.  does  not  make  him  the  author  of  the  in- 

8t.  Kop.  843,  36  S.  E.  699;   Conhooton  jury  so  as  to  obviate  the  necessity  of  a 

:^tone  Road  v.  Buffalo.  N.  Y.  d  E.  R.  Co.  request  for  its  removal  before  an  action 

ol  N.  Y.  573,  10  Am.  Rep.  646.  Revers-  will  lie  against  the  grantee.     Johnson  v. 

ing  62  Barb.  300:   Woodman  v.  Tufts,  9  Le«?M,  13  Conn.  303.  33  Am.  Dec.  405. 
N.  H.  88 :  Plumer  v.  Harper,  3  N.  H.  88,        A  railroad  company  is  not  liable  for 

14  Am.  Dec.  333 ;  Grigshy  v.  Clear  Lake  damages  from  a  nuisance  created  by  an 

Wateru'orJcs  Co.  40  Cal.  396;   Castle  v.  embankment  across  a  water  course  with 

Smith   (Cal.)   36  Pac.  859:  Grins  v.  El-  a  culvert  insufficient  to  carry  all  water 

mira,  C.  d  N.  R.  Co.  17  App.  Div.  187.  which    may    reasonabljr   be   expected    to 

45  N.  Y.  Supp.  367 ;  Felker  v.  Calhoun,  flow  therein,  resulting  in  the  overflow  of 

64  Ga.  614:  Philadelphia  d  R.  R.  Co.  v.  land  by  back   water,  where  it  did   not 

Smith,  27  L.  R.  A.  131,  12  C.  C.  A.  384,  construct  the  road,  but  operates  it  under 

28  r.  S.  App.  134.  64  Fed.  679;  Pierson  a  lense,  unless  it  is  shown  to  have  knowl- 
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those  inflicted  thereafter.^  And,  therefore,  if  the  injury  was  completi^ 
before  he  acquired  title,  he  is  not  liable  for  any  damages.^  But  in  casci 
of  the  transfer  of  property  belonging  to  public  service  corporations 
the  legislature  may  render  the  grantee  liable  for  injuries  caused  by 
conditions  which  were  created  by  the  grantor;  and  therefore,  under 
a  statute  i>ermitting  a  railroad  corporation  to  succeed  to  the  rights 
and  duties  of  another  as  to  the  running  of  the  road,  and  making  it 
subject  to  all  the  legal  obligations  then  resting  upon  the  former  cor- 
poration, it  is  bound  to  maintain  a  culvert  imder  the  railroad 
track  in  such  a  way  that  it  will  not  dam  back  the  water  flowing  in 
the  stream.*  So,  a  new  corporation  formed  by  the  consolidation  of 
two  other  corporations,  one  being  the  original  owner  of  a  railroad  and 
the  other  its  lessee,  is  subject  to  a  provision  in  the  charter  of  the  for- 
mer company  imposing  upon  it  a  duty  to  leave  all  streams  crossed 
by  itis  roadway  in  such  condition  as  not  materially  to  destroy  their 
usefulness,  and  is,  therefore,  liable  for  injuries  to  the  land  of  an  own- 
er from  the  overflow  of  water  thereon  from  a  stream,  the  flow  of 
which  is  obstructed  by  the  piling  of  a  bridge  across  such  stream,  to- 
gether with  the  piling  of  an  old  bridge  which  was  not  removed  when 
the  present  bridge  was  built  by  the  lessee  company  with  a  longer 
span,  and  which,  since  the  consolidation,  has  been  maintained  and 
used  by  the  new  corporation ;  and  in  such  case  no  notice  or  request 
to  abate  the  nuisance  is  necessary  before  the  bringing  of  the  action.'* 
So,  an  agent  who  merely  carries  on  a  mill  for  the  owner's  benefit  is 
not  liable  because  its  dam,  a  permanent  structure,  was  maintainexl 
at  too  great  a  height  to  the  injury  of  an  upper  mill  o\\Tier.*  A  lessee 
is  not  res[)onsible  for  conditions  created  by  his  lessor  and  which  he 
has  no  authority  to  modify.^  In  an  action  against  a  railroad  com- 
pany for  damages  alleged  to  arise  from  the  erection  of  a  roadl>ed 

vdge  that  it  is  miiintainin^  a  nuimince.  *Leri  L.  Brown  Paper  Co,  v.  Dean,  123 

HiMouri  F.  R.  Co.  v.   Webnlrr,  3  Kan.  Mass.  267. 

App.  106,  42  Pac.  S45.  ^The  lessee  of  land  will  not  be  ooni- 

•  Anderson  v.  Hubble,  93  Ind.  570,  47  pelled  to  construct  a  tuniblinj^  bay  for 

Am.  Rep.  394.  the  discharge  of  the  water  of  a  river  so 

*Riser  V.   Ottumica  Hydraulic  Power  as  to  prevent  the  overflow  of  plaintiff's 

Co.  70  Iowa,  145,  30  N.  W.  172.  land,  where  such  construction  would  be 

A  mill  owner  is  not  liable  for  injuries  a  waste  upon  the  estate  of  the  le.sHor. 

to  land  further  up  the  stream  by  the  set-  Alder  v.  Savillj  5  Taunt.  454. 

ting  back  of  water  by  a  sluiceway  under  A  riparian  proprietor  injured  by  the 

a  road  which  his  predecessor  in  title  had  negligent    construction    of    a     railroad 

changed  with  the  consent  of  the  proper  bridge    cannot    recover    from   a    leasee 

authorities  for  the  benefit  of  the  pond,  thereof,   as   the    injury   did    not   result 

Stetson  V.  E.  Carver  Co.  97  Ma^s.  402.  merely  from  the  operation  of  tlif  rond. 

*Penley  v.  Maine  C.  R.  Co.  92  Me.  59,  Kearney  v.  Central  R.  Co,  167  Pa.  362, 

42  Atl.  233.  31  Atl.  637. 

^Chicago.  R.  I.  d  P.  R.  Co.  v.  Moffitt, 
75  111.  524. 
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across  the  outlet  of  a  basin  or  pond  so  as  to  stop  up  the  oudet  and 
overflow  the  land  at  times,  proof  showing  an  erection  of  the  nuisance* 
complained  of  by  another  company  and  its  continuance  only  by  the 
defendant  is  a  variance  which  will  prevent  recovery.*  If  the  grantee 
has  notice  that  the  obstruction  which  causes  the  damming  back  of 
the  water  is  wrongful,  he  is  responsible  for  the  injuries  caused  by  his 
continued  maintenance  of  the  obstruction ;  and  one  disseised  of  land 
may  maintain  an  action  on  the  case  for  nuisance  against  the  grantee 
of  the  disseisor,  who  maintains  on  the  land  a  dam  whereby  other 
lands  of  the  disseisstn?  are  flooded.® 

666a.  Liable  if  flowage  knowingly  continued. — If  the  purchaser  of 
the  dam  continues  to  maintain  it  with  knowledge  that  it  is  a  nuisanoe« 
he  will  be  liable  for  the  injury  inflicted  by  his  use  of  it.*  The  rule 
is  well  stated  in  Union  Trust  Co.  v.  Cuppy?  as  follows:  A  trust  com- 
pany in  possession  of  and  managing  a  railroad  as  trustee  or  mort- 
gagee under  a  cf^ntract  with  the  company  and  others  is  liable  for 
damages  to  land  and  crops  from  the  maintenance  of  an  iusuflicient 
culvert  constructed  by  the  railroad  conii)auy  in  an  embankment  across 
a  water  course,  where  it  had  actual  knowledge  of  the  insutficiency 
thereof  and  of  tlie  damago  likely  to  be  (Xicasioned  thereby,  expi-css  no- 
tice of  such  inf^utlicieucy  and  reciuest  to  remedy  it  being  unnecessary. 
No  one  has  a  right  to  maintain  a  nuisance,  and,  if  the  successor  in 
title  continues  to  use  the  property  in  such  a  manner  as  to  inflict  in- 
jury upon  adjoining  property  owners  with  knowledge  of  the  factn, 
he  cannot  escape  liability  on  the  ground  that  he  did  not  originat** 
the  nuisance.'     As  said  in  the  early  case  of  Besunck  v.  Combdon^ 

'Southern  R,  Co.  v.  Cookf  100  Ga.  450,  such  overflow,  any  time  witliiu  ten  yearn 

32  S.  E.  585.  after  the  raising  of  the  dam  eniising  the 

A  New  York  court,  not  of  last  resort,  overflow,  the  reason  being  that  an  actioD 

however,  has  held  that  a  fatal  variance  to   recover   the   possession    of  the   land 

is  not  caused  in  an  action  for  construe-  could    not   be    barred    until    ten     yean^ 

tion  of  obstructions  to  a  water  way  by  after  its  occupation.     Sutliff  v.  Johnson. 

evidence  that  the  defendant  merely  con-  17  Neb.  575,  24  N.  VV.  217. 

tinned  the  obstruction  which  had  been  The  purchaser  of  a  railroad  is  liable 

erected    by    another.      Conhocton    Stoiw  for  damages  caused  by  its  maint^iance 

Road  Co.  v.  RuffaU),  N.  Y.  cfe  E.  R.  Co.  3  of  an   embankment   so  negligently  oon- 

Hun,  623.  structed  as  to  dam  back  waters.     Brovm 

•Fifield  v.  Bailey,  55  N.  H.  380.  v.  Carolina  C.  R.  Co.  83  N.  C.  128. 

'Culver  V.  Chieago,  R.  I.  d  P.  R.  Co.  »2C  Kan,  754. 

38   Mo.    App.    130;    Kenney    v.    Kansas  ^Ketm^y  v.  Kansas  Ciiy,  P.  d  G.   U. 

City,  P.  d  a.  R.  Co.  74  Mo.  App.  301;  Co.  74  Mo.  App.  301;  Cohh  v.  8m%th,  38 

Pinney  v.  J?ern/,  61  Mo.  359.  Wis.  21. 

Damages  may  be  recovered  by  a  hind-  A  tenant  under  a  lease  for  nine  hun- 

owner  whose  land  is  overflowed  by  back  dred  and  ninety-nine  years  is  liable  for 

water  from  a  mill  caused  by  raising  a  injuries   to    upper   riparian   owners   for 

dam,  although  the  land  was  overflowed  maintaining  the  abutments  of  a  bridge 

in  the  time  of  the  mill  owners  grant  or  in    the    condition    in    which    they    were 

who  h.ul  not  acquired  the  right  to  cause  wlien  the  lea^^e   was  granted,  the  efTect 
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case  will  lie  against  the  feoffee  of  riparian  land  for  the  oontinuanoe 
of  an  unlawful  flowage  of  higher  lands  by  his  grantor.*  This  doctrine 
is  very  aneicut  and  is  firmly  imbedded  in  the  principles  of  the  common 
law.  In  Brent  v.  Haddon,^  it  was  held  that  the  lessee  of  a  mill  and 
dam  is  liable  for  the  continuance  of  a  nuisance  created  by  her  lessor 
in  constructing  the  dam  so  higli  that  the  water  overflowed  adjoining 
land ;  and  a  request  to  the  lessor  to  abate  is  not  necessary,  such  a  re- 
quest made  to  the  lessee  being  sufficient 

666b.  liable  for  adding  to  nuisance. — If  the  grantee  by  his  own 
;u5t8  adds  to  the  nuisance,  he  will  be  liable  for  the  injury  thereby  in- 
flicted upon  the  adjoining  owner.^  As  said  in  Curtice  v.  Thompson,^ 
the  grantee  of  land  having  a  dam  thereon,  who  alters  it  by  making  it 
higher  and  tighter  than  the  old  dam,  and  thereby  causes  a  greater 
riowage  than  he  is  entitled  to,  is  the  author,  and  not  the  adopter^ 
merely,  of  a  nuisance,  and  is  not,  therefore,  entitled  to  notice  of  the 
injurious  nature  of  the  structure  and  a  request  for  its  removal,  before 
becoming  liable  in  an  action  for  maintaining  it.  So,  a  railroad  com- 
pany is  not  excused  from  liability  for  the  overflow  of  an  owner's 
land  because  the  earthworks  and  embankment  of  a  certain  pond 
were  constructed  by  its  lessor  prior  to  its  possession,  where  the  dam- 
age complained  of  was  caused  by  changes  made  by  the  lessee  since 
its  possession  so  as  to  prevent  a  natural  stream  from  draining  its 
waters  in  their  usiuil  way  and  course.^  But  if  the  lessee  merely 
rtjpairs  and  preserves  the  railroad  embankment  without  adding  to 
the  injury  and  without  knowledg-e  that  it  is  causing  a  nuisance,  it 
is  not  liable  in  the  absence  of  notice  and  a  request  to  remove,  or 
liability  explicitly  placed  upon  it  by  statute.* 

566c.  Effect  of  request  to  abate. —  If  the  purchaser  has  no  knowl- 
<*dge  that  the  dam  is  unlawful,  he  is  entitled  to  notice  and  a  request 
to  abate  the  nuisance  before  action  is  brought  against  him.'      But 

of  which  is  to  cast  the  water  back  upon  the  dam  by  his  grantor  only  for  occii- 

Huch  land.     Meyer  v.  Harris,  61  N.  J.  L.  sional   use,   as  the  state  of  the  water 

83,  39  Atl.  090.  miglit  make  them  necessary  or  conven- 

*  F.  Moore,  353.  lent,  and  not  as  part  of  the  dam.     Oc- 

*  Cro.  Jac.  555.  cum  Co.  v.  A.  d  W.  Bprague  Mfg.  Co,  34 
^SiUAc  V.  Covrlea,  22  X.  H.  290;  Oarle-  Conn.  529;  tfoyeB  v.  Btillnian,  24  Conn. 

ton  V.  Redington,  21  N.  H.  291.  15. 

'  19  N.  H.  471.  ^Sff.  LotM,  A.  d  T,  H.  R.  Co.  v.  FMis, 

The  purchaser  of  a  dam  usin^  flash-  58  111.  App.  110. 

boards  upon  it,  thereby  raising  the  wa-  ^Philadelphia  d  R.  R.  Co.  v.  Bmith,  27 

ter  to  a  greater  height  than  lawful  for  L.  R.  A.  131,  12  C.  C.  A.  384,  28  U.  S. 

him  to  do,  is  not  entitled,  by  reason  of  App.  134,  64  Fed.  679. 

the  previous  use  of  the  flashboards  by  ^Br.lvca  v.  Hamm,  13  N.  B.  27;  Thom- 

his  grantor,  to  notice  before  the  person  ton  v.  Hniith,  11  Minn.  15,  Gil.  1;  Mid- 

injured   can   maintain   an   action   where  (UrhrooIcJ*  v.  Maync,  96  Ga.  449,  23  S.  E. 

the   flashboards   had    been    placed    upon  :V.iS;  F^ntcr  v.  Toledo,  8t.  L.  d  K.  O,  R. 
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such  notice  may  be  conveyed  by  acts  as  well  as  words;  and  when  he 
should  have  known  from  the  conduct  of  the  owner  of  the  flowed  land 
in  removing  llashboards  from  the  dam  that  the  latter  denied  his  right 
to  flow  hia  land  in  that  manner,  and  was  unwilling  that  it  should  be 
done,  and  desired  its  abatement,  he  will  be  considered  as  having  suf- 
ficient notice  of  the  existence  of  the  nuisance  to  be  charged  with  its 
continuance.*  And  the  purch&ser  of  an  existing  railroad  may  be 
shown  to  have  notice  of  the  consequences  which  will  naturally  follow 
from  maintaining  an  existing  culvert,  by  its  character  and  that  of  the 
stream  and  surrounding  country,  together  with  common  knowledge 
with  which  it  is  legally  charged  concerning  rainfalls  to  which  the 
particular  country  is  subject.*^  The  notice  must,  however,  be  so  dis- 
tinct and  definitely  stated  as  to  convey  clearly  the  ground  of  com- 
plaint and  that  the  nuisance  must  be  abated/  If  the  nuisance  is 
continued  after  notice  and  request  to  abate,  the  act  of  the  grantee 
is  wilful  and  he  is  liable  for  the  injury  inflicted  by  his  act.^ 

III.    WliAT   MAY   CONSTITUTE  AN   Il.T.KGAT.  DAM. 

567.  Anjrthing  which  casts  the  water  back  is  illegal. — As  a  general 
rule  it  may  be  stated  that  any  act  of  the  lower  owner  which  casts 
the  water  of  the  stream  back  upon  the  property  of  the  upper  owner 
is  an  illegal  obstruction,  for  the  effect  of  which  he  may  be  liable.  If 
the  lower  owner  undertakes  to  plac^  a  structure  over  the  stream,  he 
must  take  care  that  it  will  not  interfere  with  the  accustomed  flow  of 
the  water  so  as  to  cast  it  back  upon  the  upper  owner. ^  There  may  be 
liability  for  injury  caused  by  placing  in  the  river  a  wall,*  or  a  con- 
duit pipe,'^  or  a  railroad  embankment;*  or  for  the  caving-in  of  the 

Co.  20  ni.  App.  250;  Peorm  d  P.  U.  R.  courso  by  which  land  had  been  drained, 

Co.v.  Barton,  38  IH.  App.  469 :  Hubbard  thoreby   causing   the   same   to   overflow 

V.  Russell,  24   Barb.  404;    Pillsbury  v.  and  injure  crops,  if  brought  within  six 

Moore,  44  Mo.  154.  69  Am.  Dec.  91.  months  from  the  time  when  the  injury 

-Carleton  v.  Redingion,  21  N.  H.  291.  accrued.     Y tinhorn  v.   Grand   Trunk   A*. 

^Hoiithern   R.   Co.    v.   Plott.    131   Ala.  Co.  18  U.  C.  Q.  B.  356. 
312.  31  So.  33.  An  action  will  lie  against  a  railroad 

*  Woodman  v.  Tufts,  9  N.  H.  88.  company  for  the  unskilful  and  negligent 
^Pillfthury  v.   Moore,  44   Me.    1.34.   69  construction  of  its  embankment  across  a 

Am.  Dec.  91.  stream  thereby  caiLsing  land  to  be  over- 

^Niles'  Works  v.  CinMnnati,  2  Disiioy  flowed,  \\iicn  from  the  evidence  no  pre- 

(Ohio)  400.  sumption  will  He  that  the  landowner  at 

^Rochester  v.  Erickson,  46  Barb.  92.  the  time  of  acquiescing  in  the  construc- 

^Warren  v.  Carey,  145  Mass.  78,  12  N.  tion  of  the  railroad  across  his  land  had 

E.  999.  obtainwl  compensation  for  the  negligence 

*  An  action  will  lie  against  a  railroad  complainotl     of.     Mrtjillivray    v.    Great 
company  for  .so  negligently  constructing  Western  R.  Co.  25  U.  C  Q.  B.  69, 

its    railway    as    to    obstruct    a    water 
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banlcB  of  the  stream  caused  by  the  act  of  the  lower  owner.'  And  in 
King  V.  Wharton^  it  was  held  that  the  owner  of  a  river  is  liable  to 
indictment  for  failure  to  cleauvse  it,  whereby  adjoining  land  is  over- 
flowed. But  that  liability  is  dependent  upon  local  English  statutes, 
for  in  general  the  lower  owner  is  not  bound  to  interfere  with  condi- 
tions not  created  by  himself.  As  said  in  Saxby  v.  Manchester  £  S.  li. 
Co.''  the  owner  of  the  soil  of  a  stream  is  not  liable  for  failing  to  re- 
move an  obstruction  placed  therein  by  strangers,  without  his  con- 
aent,  and  from  whicli  he  derived  no  advantage,  and  which  he  offered 
to  allow  the  plaintiff  to  enter  and  remove,  as  he  could  not  be  com- 
pelled to  assume  the  expense  and  responsibility  of  removing  the  ob- 
struction, which  would  involve  a  conflict  and  a  law  suit  with  those 
who  had  put  it  there.®  But  if  the  stream  is  caused  to  fill  up  by  the 
act  of  the  lower  owner,  he  will  be  liable  for  the  injury  thereby  cauised 
to  the  upper  owner.®  So,  one  who  constructs  a  grating  across  a  water 
course  in  such  a  way  that  it  will  be  likely  to  accumulate  rubbish  and 
back  the  water  upon  the  upper  proprietor  Avill  be  liable  for  injuries 
in  case  it  does  so.*^  There  is  liability  for  causing  overflow  of  the 
water  by  stopping  or  booming  logs  in  the  stream.^  ^  If  a  municipal 
corporation,  in  acting  under  authority  of  a  statute  giving  it  the  right 

^Orchard  Place  Ixtnd  Co.  v.  Brady,  53  "A   mill   owner   is  liable   for  damo^eH 

Kan.  420,  36  Pac.  72S.  to  a  riparian  proprietor  on  a  creek  flow- 

*Ho]t,  499,  12  Mod.  510.  in^   into   bin   mill   race,  canned   by   the 

The  owner  of  land  acros8  which  flows  sand  washing  into  the  creek  being  pre- 

a  m'ater  course  is  bound  to  keep  it  free  vented   from   flowing  out   by   the   mill- 

of  obstructionR  which   would   pen   back  pond  water.     Clinr  v.  Baker,  US  N.  C. 

the   water  and   cast  it  onto    adjoining  780.  2i  S.  E.  510. 

land;  and  he  is  not  relieved  from  liabil-  The  owner  of  a  lower  mill  is  liable  for 

ity  for  failure  so  to  do  by  the  fact  that  damage  from   flooding  the  higher  ripa- 

the  obstruction  consists  of  a  fallen  wall  rian  land  of  another  because  of  the  fill- 

which  has  been  located  upon  the  adjoin-  ing    of    his    dam    with    mud    naturally 

ing  land  and  the  tenant  of  which  has  waslied   down   after   the   removal,   with 

failed  to  keep  it  in  repair,  where  it  does  notice,  of  a  dam  on  the  land  of  the  up- 

not  api>ear  that  the  owner  of  such  land  per  owner,  as  the  lower  owner,  alone,  is 

ip  at  all  responsible  for  the  existence  or  at   fault.     Hardin   v.   Ledbetter,  103  N. 

<H>ndition  of  the  wall.     Bell  v.  Twenty-  C.  90,  9  S.  K.  041. 

man,  1  Q.  B.  766,  1  Gale  k  D.  223,  6  Jur.  But  it  has  been  held  that  the  owner 

."JSe.     In  that  case  the  action  was  by  the  of  the  lower  dam  is  not  liable  for  the 

owner  of  a  reversion.  Aowagc  of  a  wheel  above  him  if  it  was 

»  38  L.  J.  C.  P.  N.  S.  163,  L.  R.  4  C.  P.  caused  by  the  filling  of  the  stream  with 

198,  19  I*  T.  N.  S.  640,  17  Week.  Rep.  se<liment  above  the  dam,  which  was  not 

293.  finticipntod     when    the   dam     was   con- 

*Kr^nmerer  v.  Edelman,  23  Pa.  143.  stnicted.     Proctor  v.  J  earnings,   6   Nev. 

But   a   railroad   company   which   has  83,  3  Am.  Rep.  240. 

failed  to  clean  out  an  abandoned  canal  ^'*BnbhHt  v.  Safety  Fund  \at.  Bank, 

and  channel  as  it  covenanted  to  do  is  lia-  169  :Mass.  ."101,  47  X.  K.  1018. 

ble  for  damages  resulting  from  the  over-  ^'^Baumgartner     v.      Sturgeon     River 

flow  of  water  caused  thereby,  although  Boom  Co.  120  Mich.  321,  70  \.  W.  508; 

the  overflow  was  caused  by  extreme  high  Balrt   Kagfe  Boom  Co.  v,  Sanderson,  81 

water.     Jones   v.   De   Coursey,   12   App.  Pa.  402. 
Div.  104,  42  N.  Y.  Supp.  578. 
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to  improve  a  water  course  flowing  through  its  limits,  n^ligently  faik 
to  provide  a  sufScient  outlet  for  the  water  to  pass  off  from  the  land 
of  upper  owners,  as  it  had  formerly  done,  it  will  bo  liable  in  an  action 
of  tort,  although  the  statute  provides  a  remedy  for  injuries  done  in 
the  construction  of  the  work.** 

668.  A  bridge  may  be  an  obstmotion. — From  the  fact  that  the  con- 
struction of  a  bridge  across  the  stream  will,  unless  great  care  is  ezer* 
t'ised,  narrow  the  space  through  which  the  water  is  accustomed  ta 
flow,  if  the  bridge  is  negligently  constructed  it  may  become  an  ill^al 
obstruction  or  dam  which  will  cast  the  water  on  the  land  of  the  upper 
owner  in  such  a  maimer  as  to  cause  the  one  owning  or  constructing 
the  bridge  liable  for  the  injury.  The  one  exorcising  a  franchise  to 
erect  a  bridge  over  a  stream  will  be  liable  for  damages  resulting  from 
his  obstructing  the  water  course  more  than  is  necessary  for  it» 
proper  construction.^  So,  a  municipal  corporation  is  liable  for  flowing 
of  riparian  lands  by  the  negligent  construction  of  its  bridge,  as,  if 
a  pier  is  placed  in  a  river  22  feet  wide  when  none  was  needed.*  The 
<legreo  of  care  and  foresight  one  constructing  embankments  and  cul- 
vertfi  over  natural  streams  must  use  in  order  to  avoid  liability  for 
injury  to  adjacent  property  from  flooding  is  that  which  a  discreet 
and  cautious  man  w^ould  or  oii^lit  to  use  if  the  risk  and  loss  were  to 
1)0  exclusively  his  own,  and  must  be  in  proportion  to  the  nature  and 
magnitude  of  the  injury  likely  to  follow  from  the  occurrence  to  be 
iinticipated  and  guarded  against.'  If  he  exercises  such  care,  liability 
lor  the  injury  does  not  neif(»ssarily  follow  from  the  fact  that  water  is 
h(*ld  back  by  the  bridge.**  One  whose  property  is  located  above  a 
eau^seway  or  bridge  approach,  which  in  times  of  high  water  act^  as  a 
dam  to  prevent  the  free  flowing  of  it,  cannot  maintain  an  action  to 
enjoin  the  building  of  the  causeway  in  a  particular  manner  merely 
because  of  possible  slight  injury  to  his  property,  where  there  is  noth- 
ing to  show  that  tlie  productiveness  of  his  land  will  be  materially 
diminished,  or  that  the  decay  or  depreciation  of  his  buildings  will 
bo  capable  of  appreciation  or  such  as  to  materially  lesson  the  intrinsic 

^^Bo.'iton  Belting   Co.   v.   Boston,    140  or  other  means  of  carrying  oflf  tin*  water 

Masp.  44,  20  N.  E.  320.  effectually,  and  keep  the  same  in  auit- 

H^hrMnuf  FliU  d-  /?.  H.  Ttimp.  Co.  v.  able    repair.     Rotr^    v.    Granite    Bridge 

Rutter,  4  Rerg.  &  R.  6,  8  Am.  Dec.  675;  Corp.  21   Pick.  344. 

Trnnhlay  v.  Quebec  'North  Shore  Tump.  ^Krtiq  r.  Ht.  Mary,  152  Pa.  30.  34  Am. 

Rwid.  Rap.  Jud.  Quebec,  13  C.  S.  329.  St.  Rep.  6l«,  25  Atl.  161,  162. 

One  authorized  to  make  a  road  must,  *Mndi8on  v.  Ross,  3  Ind.  236,  54  Am 

in  carry in«r  it  over  water  courses  on  pri-  Dec.  481. 

Fate   land)   construct   bridges,   culverts,  *\V heeler  y.  Worcester,  10  Allen,  691. 
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value  of  his  property.'  The  fact  that  by  reason  of  the  manner  of  the 
^•onstruction  of  the  bridge  it  causes  an  ice  jam,  which  floods  the  upper 
property,  does  not  of  itself  render  the  owner  of  the  bridge  liable. 
The  question  of  liabilit}'  will  depend  upon  the  authority  by  which 
the  bridge  was  constructed  and  the  measure  of  care  used  in  its  con- 
struction. If  the  bridge  was  constructed  and  maintained  by  a  mu- 
nicipal corporation  in  accordance  with  its  statutory  obligation,  and 
had  existed  for  more  than  thirty  years  without  prior  injury,  the 
municipality  will  not  be  liable  for  the  injury  caused  by  the  dauiniing 
back  of  water  by  obstructed  ice  upon  a  single  occasion.  And  if,  in 
addition  to  the  fact  of  the  obstruction,  it  appears  that  the  ice  was 
cut  from  the  river  and  sent  down  by  persons  seeking  to  free  the  rive'- 
from  its  ice-boimd  condition,  and  that  the  ice  did  not  go  do^vn  by 
natural  causes,  the  municipality  will  not  be  liable." 

669.  Eailroad  bridg^e;  duty  as  to  constmction. — A  railroad  company 
having  authority  to  construct  it-s  road  over  a  water  course  owes  ad 
joining  landowners  some  duty  to  see  that  the  water  is  not  unduly  ob 
structed  to  tlieir  injury.     While  the  company  cannot  be  made  liable 
for  every  injury  merely  because  it  has  bridged  the  stream,  yet  it  is 
bound  to  exercise  care  to  provide  for  the  flow  of  whatever  wat<»r  may 
naturally  be  expected  to  flow  in  the  stream.     If,  in  consequence  of 
building  a  railroad  over  a  stream,  with  the  use  of  all  reasonable  safe- 
guards and  precautions  in  constructing  the  work,  occasional  disturb 
ances  to  the  adjoining  land  will  arise  from  winter  freshets,  it  is  tlie 
misfortune  of  the  adjoining  landowner,  for  which  the  railroad  com 
pany  is  not  liable.'     But  if  the  necessary  result  of  the  construction 
of  the  railroad  across  a  stream  is  the  flooding  of  adjoining  property, 
there  is  a  taking  of  property  for  which  compensation  must  be  imuh', ' 
If  the  railroad  company  is  required  by  its  charter  to  restore  streatn^i 
to  their  former  state,  it  cannot  obstruct  their  flow.'     Therefore,  nl 

^fiigelow  y.   Hartford  Bridge  Co.   14  no  injury  upon  adjoining  landowiner*  hy 

f*orin.  565,  36  Am.  Dec.  502.  flooding,  that  can  be  avoided  hj  \HOptsT 

'^Paitertton  v.  Peterborough,  28  U.  C.  care   and   skill.     Ohio  d  M.   R.   t 'o.   v. 

q.  B.  505.  ThiUman,  143  HI.  127,  36  Am.  St.  Rep 

^Bellinger  t.  Veto  York  C.  R.  Co.  23  359,  32  N.  R.  529. 

X.  Y.  42.  *Chicaqo,  R.  I.  d  P.  R.  Co.  v.    Mo^ift^ 

EwinsviUe  d  C.  R.  Co.  v.  Dick,  9  Ind.  75  111.  524:  Ohio  d  M.  R.  Co.  v.  Thill 

4:W;   ^etr  York,  C.  d  8t.  L.  R.  Co.  v.  wan,  143  111.  127,  36  Am.  St.  Ri»p.  mK 

Hnmlet  Hay  Co.  149  Ind.  344,  47  N.  E.  32  N.  E.  529. 

1060,  49  N.  E.  269;  Ohio  d  M,  R.  Co.  v.  Where  a  state  statute  aMthori:^t?«  thf 

Singletary,  34  III.  App.  425;  Illinois  C.  building    of    a    railroad    acroas    wsitir 

R.  Co.  ▼.  Bethel,  11  111.  App.  17.  courses,  but  requires  that  thev  >m^  ri*- 

It  is  the  dutj  of  a  railroad  company,  stored  to  their  former  state  an^  ii«^r-fii1 

in  constructing  its  roadway  over  natural  ness,  the  railroad  company  shoulil,  in  «o 

Hreams,  to  make  sufficient  openings  for  constructing  its  road,  provide  ati  ^ruitft, 

the  passage  of  the  water  so  as  to  inflict  not  merely  for  the  water  falling  wttliin 
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though  a  railroad  company  has,  under  its  charter,  the  riglit  to  erect 
a  bridge  across  a  stream,  it  must  do  so  in  a  proper  and  skilful  manner^ 
leavnng  ample  way  for  the  passage  of  water  so  as  to  save  riparian 
owners  from  ovei*flow,  where  it  appears  that  it  is  within  the  power  of 
the  company  to  so  construct  the  bridge ;  and  if  the  company  fails  to 
do  this,  and,  by  reason  of  the  structure  narrowing  the  natural  channel, 
back  water  is  caused,  overflowing  the  promises  of  a  riparian  owner 
and  causing  him  damage,  the  company  is  liable.*  A  railroad  com- 
pany, in  constructing  its  (»mbankment  across  a  pond  the  watershed 
of  which  is  much  greater  on  the  upper  side,  is  bound  by  common  pru- 
dence and  a  just  regard  for  the  rights  of  others  to  construct  its  cul- 
verts so  as  to  keep  the  water  on  each  side  at  the  same  level ;  and  it  is 
not  sufficient  merely  to  provide  culverts  adequate  to  carry  the  waters 
of  the  feeding  stream  alone.'^  If  the  passageway  by  which  the  stream 
is  carried  under  the  roadlx»d  is  such  that  it  will  not  carry  the  water 
naturally  flowing  in  the  stream,  the  railroad  company  is  liable  for  the 
resulting  injury.®  And  this  rule  applies  to  times  of  freshets.^  And 
the  railroad  company  is  bound  to  anticipate  and  provide  for  the  in- 
crojise  of  flow  of  the  water  which  is  likely  to  result  from  the  develop- 

the  banks  of  the  stream,  but  also  for  all  440,  15  N.  E.  279;  Cairo,  V.  d  C.  R.  Co. 

wattM-    which    had    been    accustomed    to  v.  Brevoort,  25  L.  R.  A.  527,  62   Fed. 

flow  into  the  stream  from  the  surface  of  129 ;  Gulf,  C.  ds  8.  F.  R.  Co.  v.  Holiday, 

the  adjacent  country.     Kansas  City,  Ft.  65  Tex.  512;  Union  Trust  Co.  v.  Vuppy. 

S.  d  M.  R.  Co.  V.  Cook,  57  Arit.  387,  21  26  Kan.  754;  Wabash  R.  Co.  v.  Sanders. 

S.  W.  1066;  St.  Louis,  /.  M.  d  8.  R.  Co.  58  111.  App.  213:  Bellinger  v.  Keic  York 

V.  Lyman,  57  Ark.  513,  22  S.  W.  170.  C.  R.  Co.  23  N.  Y.  42. 

A  cause  of  action  is  presented  against       But  it  is  not  liable  for  failing  to  pro> 

a  railway  company  by  a  declaration  that  vide  for  a  flood  which  is  not  only  ex- 

in  constructing  its  railway  over  and  up-  traordinary,     but     unprecedented,     and 

on  the  land  of  another  in  a  negligent  could  not  reasonably  have  been  foreseen, 

and   unskilful  manner,  it  obstruct^  a  Houghtaling  v.   Chicago   O.   W.  R.   Co. 

stream  running  through  the  land  drain-  "(Iowa)  91  N.  W.  811 ;  Illinois  C.  R,  Co. 

ing  the  same,  and  omitted  to  restore  it  v.  Bethel,  11  111.  App.  17. 
to  its  former  state  so  as  not  to  impair       But  if,  at  the  time  of  the  construo- 

its  usefulness,  within  a  reasonable  time  tion  of  a  railroad,  extraordinary  inun- 

as  required  by  statute,  in  consequence  of  dations  have  oci'urred  within  the  meni- 

which  omission  the  lands  were  flooded  ory  of  men  then  living,  their  recurrence 

and  crops  destroyed.     Moison  v.   Qreat  should     be     anticipated    and     provided 

Wesiern  R.  Co.  14  U.  C.  Q.  B.  102.  against.     Hence,  where  lands  have  been 

*Taylor  v.  Baltimore  d  0.  R.  Co.  33  overflowed  by  reason  of  the  constructitm 

W.  Va.  39,  10  S.  E.  29.  of  an  embankment  by  a  railroad  com- 

^Bryant   v.   Bigelow  Carpet   Co.     131  pany,  it  cannot  defend,  in  an  action  to 

Mass.  402.  recover  damages,  on  the  ground  that  the 

^Chicago.  R.  I.  d  P.  R.  Co.  v.  Andree-  damage  was  caused  by  reason  of  an  ex- 

sen,  62  Neb.  456,  87  N.  W.  167 ;  March  traordinary  flood,  where  it  appears  that 

V.  Portsmouth  d  C.  R.  Co.  19  N.  H.  372 ;  there  was  a  similar  overflow  at  a  time 

Knight  v.  Albemarle  d  R.  R.  Co.  Ill  N.  thirty -two  years  previous  to  the  one  in 

C.  80,  16  S.  E.  929.  question,  and  that  there  were  two  simi- 

''St.  LouiSi  A.  d  T.  H.  R.  Co.  v.  Win-  lar  ox^^erflows,   one   nine  years   and    the 

kelmann,  47  111.  App.  276:  Fick  v.  Penn-  other  nineteen  years  before  such  previ- 

tylvania  R.  Co.  157  Pa.  622,  27  Atl.  783;  ous  overflow.     Gulf.  C.  d  8.  F,  R.  Co.  v. 

Ohio  d  M.  R.  Co.  V.  Wachier,  123  111.  Pomeioy,  67  Tex.  498,  3  S.  W.  722. 


Digitized  by  VjOOQIC 


§  569]  DA.NJM1NG  BA(  K  WATER  Ob'  STKKAM.  1825 

iiiont  and  iiuprovement  of  tlio  country.®  To  build  a  railroad  culvert 
that  is  insulticient  to  carry  off  the  water,  whereby  vvat(»r  is  |)onded  on 
another's  hmd,  is  a  wrongful  and  negligimt  construction.® 

569a.  Measure  of  care  required  in  construction. —  The  liability  of  a 
stream  in  times  of  high  water  to  do  injury  to  adjoining  property  if 
its  flow  is  in  any  manner  interfered  with  is  a  matter  of  such  notoriety 
that  a  railroad  eonij)any  carrying  its  tracks  across  such  stream  is 
lK)und  to  take  notice  of  the  fact ;  and  its  duty  to  its  neighbors  requires 
that  it  exercise  the  highest  circumspection  in  making  provision  for 
unusual  stagt»s  of  wat^r  for  the  benefit  of  adjoining  landowners.^  As 
stated  in  Columbus  &  \\\  R.  Co,  v.  Bri(1(/es,^  a  railway  company  in 
locating  bridges  and  trestles  should  regard  the  siz<^  and  nature  of  the 
stream,  the  character  and  features  of  the  adjacent  country,  the  rela- 
tive position  and  formation  of  the  abutting  land,  its  liability  to  over- 
flows, and  their  probable  extent  and  effect.  They  shcmld  be  so  con- 
structed as  not  to  be  subject  to  the  risks  and  perils  arising  from  rain- 
falls known  by  (experience  to  be  incident  to  the  particular  region  of 
the  country  though  rarely  cn-curring,  or  which  competent  and  skilled 
engineers  could  reasonably  anticipate.  But  the  company  is  not  bound 
to  provide  against  unusual  and  extraordinary  floods  such  as  have 
never  previously  bc^en  known  to  occur  and  which  could  not  have  been 
forcvseen  by  compc^tent  and  skilful  persons.^  The  work  must  be  done  in 
accordance  with  skilful  engineering  and  the  denumds  of  a  proper 
construction  of  the  njad.*     The  measure  of  the  duty  of  the  railroad 

•K^nikah'vr  <f  8.  R.  Co.  t.  Hot  an,  131  127.  32  N.  E.  529;  Drake  r.  New  York, 

in.  288.  23  X.  E.  021,  Aflirining  30  111.  L.  d  W,  R.  Co.  75  Hun,  422,  27  N.  Y^ 

App.  562.  Snpp.  739:   Gulf,  C.  d  8,  F.  R.  Co.  v. 

•Fleming  v.  Wilmington  d  IV.  R.  Co.  UoUiday,  05  Tex.  512;  Gulf,  C,  d  8,  F. 

115  N.  C.  676,  20  S.  E.  714.  R.  i'o.  v.  Pool,  70  Tex.  713.  8  S.  W.  535. 

A    railroad    company    ia    liable    to   a  *Ohio  d  M.  R.  Co.  v.  Nuetzel,  43  III. 

landowner  for  overflow  of  his  lands  and  App.  108;  Pittsburg,  Ft.  W.  d  C.  R.  Co. 

dpsti*uction  of   his  crops  caused  by  the  v.  Gilleland,  56  Pa.  445,  94  Am.  Dec.  98. 

construction  across  a  stream  of  a  bridge  In     planning     and     constructing     a 

having  a  culvert  7  feet  wide,  when  one  bridge  across  a  river,  the  company  must 

at   least  20  feet  wide  was  necesKary  in  bring  to  the  execution  of  the  work  the 

<»rd<T  to  carry  away  the  water  when  the  engineering  knowledge  and  skill  ordina- 

Ktream  was  full,    .\foison  v.  Great  West-  rily  practised  in  such  works,  and  see  to 

*rn  R.  Co.  14  U.  C.  Q.  B.  109   (and  five  the  practical  application  of  such  knowl- 

other  cases)  edge  and   skill   to   the  work    in    hand. 

^New  York,  C.  d  8t.  L.  R.  Co.  v.  Ham-  Omaha  d  R.  Valley  R.  Co.  v.  Brou:n,  14 

lei  Hay  Co.  149  Ind.  344,  47  N.  E.  1060,  Xeb.  170,  15  N.  W.  321. 

49  N.  E.  269.  The    reasonable    precaution    with     re- 

•86  Ala.  448,  11  Am.  St.  Rep.  58,  5  spect  to  the  construction  of  bridges,  cul- 

So.  864.  verts,   or  other  pro\isions   for  carrying 

*Pruria  d  P.  Union  R.  Co.  v.  Barton,  off   the  water  necessary   to   relieve  one 

.'J8    111.    App.   469;    Southern    R.    Co.   v.  constructing  a  road  over  water  courses 

Plott.  131   Ala.  312.  31   So.  33:  Ohio  d  on  private  land  from  the  charge  of  neg- 

M.  R.  Co.  v.  Wachter,  23  111.  App.  415;  ligence.    is   that    such    person   bring    to 

Ohio  d  M.  R.  Co.  V.  Thiliman,  143  111.  their   construction    all    the    engineering 
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company  is  to  provide  against  injury  by  floods  which  an  ordinarily 
prudent  man  would  have  anticipated.'^  And  therefore  a  railroad  com- 
pany is  not  released  from  liability  for  a  failure  to  provide  a  sufficient 
culvert  over  a  stream  by  the  fact  that  such  culvert  was  built  accord- 
ing to  the  advice  of  skilled  engineers,  since  the  company  must  provide, 
not  for  the  danger  which  a  skilful  engineer  did  anticipate,  but  for 
the  danger  which  he  ought  to  have  anticipated.®  There  are  some 
teases  which  state  the  liability  of  the  corporation  as  being  the  exercise 
of  reasonable  and  ordinary  care  and  diligence,^  These  decisions, 
however,  are  not  far  different  from  those  which  state  the  duty  in 
stronger  terms,  because  the  reasonable  care  which  must  be  exercised 
must  be  detennined  in  view  of  the  circumstances  of  the  case  and  the 
dangers  attending  a  failure  to  take  proper  care;  and,  when  such 
dangers  are  taken  into  account,  reasonable  care  is  seen  to  be  a  very 
high  degree  of  care,  although  it  is  only  what  is  reasonable  imder  the 
circumstances.  In  G-ulf,  C.  £  8,  F.  R.  Co.  v.  McOowatiy^  it  is  said 
that  the  mere  fact  that,  when  tested,  the  openings  are  found  to  be  in- 
sufficient is  not  enough  to  charge  the  railroad  company  with  liability, 
if  it  exercised  due  care  and  there  was  nothing  prior  to  that  time  to 
show  that  the  opening  would  not  perform  the  work  for  which  they 
Avere  intended. 

569b.  Liability  for  injury. — A  railroad  company  which  leaves  an 
opening  under  its  tracks  which  is  insufficient  to  carry  the  water  flow- 
ing in  the  stream  is  liable  under  the  rules  laid  down  in  the  preceding 
section  for  the  injury  caused  by  damming  back  the  water  upon  the 
land  of  the  upper  proprietor.*     And  the  liability  extends  to  injuries 

knowledge  and  skill  ordinarily  applied  ^Central  Trust  Co,  v.  Wabash,  8t.  L»  4 

to  work  of  like  kind  in  view  of  the  size  P.  R,  Co.  57  Fed.  441. 

and  habits  of  the  stream,  the  character  A  railroad  company,  in  oonstnicting  a 

of  its  channel,  and  the  declivity  of  the  box  culvert  through  which,  by  reason  of 

circumjacent  territory  forming  the  wa-  the  manner  of  construction  of  its  road, 

tershed,  so  as  to  avoid  all  danger  from  most  of  the  waters  of  a  creek  pass  dur- 

flooding  in  all  ordinary  floods  or  fresh-  ing  high  water,  instead  of  through  a  pile 

^ts.     Illinois  C.  R.  Co.  v.  Bethel,  11  III.  trestlo   over   the   main   channel   of   the 

A  pp.  17.  creek,  through  which  they  were  intended 

*What  a  prudent  man  would  do  with  to  pass,  is  bound  to  exercise  reasonable 

reference  to  danger  to  his  own  property  and  ordinary  care  and  diligence  to  make 

is  not  the  test  by  which  to  determine  the  such   culvert  sufficient  to  carry  off  all 

liability,  for  he  might  be  willing  to  take  the  water  of  the  creek  naturally  flowing 

the  ri?k  rather  than  to  incur  expenses  to  thereto  in  times  of  high  water,  or  canseo 

make  provision  against  the  danger;  and  to  (low  thereto  by  reason  of  such  manner 

he  will   not  be  justified  in  taking  the  of  construction.     8t.  Louis  d  8.  F.  R. 

risk  when  it  will  involve  the  destruction  Co.  v.  Weaver,  35  Kan.  412,  57  Am.  Rep. 

of  another's  property.     Gulf,  0.  d  S.  F.  170,  11  Pac.  408. 

R.  Co.  V.  Pomeroy,  07  Tex.  498,  3  S.  W.  •  73  Tex.  355,  11  S.  W.  336. 

722.  ^Robitaille  v.  Canadian  P.  R.  Co.  Rap. 

""Uovghtaling  v.  Chicago  O.  W.  R.  Co.  .Tud.  Quebec.  15  C.  S.  246;  State  ess  lA 

117  Iowa,  540.  91  N.  W.  811.  State  Bd.  of  Health  v.  Jersey  City,  S6 
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by  unusual,  though  not  extraordinary,  floods.'  The  liability  will  ex- 
tend to  injuries  done  by  coal  slack  or  other  debris  washed  upon  thc^ 
property  i>y  the  flood.^  And  the  company  will  be  liable  for  causing 
the  water  to  flow  into  mines  over  which  the  road  is  constructed.*  The 
liability  is  not  limited  to  injuries  caused  by  the  bridge  itself,  but  to 
those  caused  by  means  adopted  to  protect  the  bridge  as  well.^  And  if 
the  company  suffers  pilings  to  remain  in  the  bed  of  a  stream  under  a 
bridge  after  they  are  no  longer  necessary  for  the  construction  or 
maintenance  of  such  bridge,  it  is  liable  for  injuries  to  adjoining  prop 
erty  resulting  from  the  consequent  obstruction  of  the  stream-*  The 
facts  that  the  bridge  is  authorized  by  the  legislature  and  that  the  in- 
jured land  is  not  strictly  riparian  wiU  not  relieve  the  company  from 
liability.''  The  company  is  liable  for  damages  to  land  and  crops  oc- 
curring while  the  road  is  in  the  possession  of  a  receiver  or  trustee, 
caused  by  the  backing  of  water  thereon  by  reason  of  the  insufficiency 
of  a  culvert  in  an  embankment  previously  constructed  by  the  railroad 
company  over  a  water  course.*  A  bridge  which,  because  of  its  negli- 
gent construction,  prevents  the  free  passage  of  ice  and  water,  is  a 
nuisance,  for  every  continuance  of  which,  when  damages  have  been 
sustained,  an  action  will  lie  for  the  recovery  of  such  damages  as  ac- 
crued before  the  action  was  brought ;  and  one  action  is  not  a  bar  to  a 


N.  J.  £q.  116,  35  Atl.  S35;  Teaau  C.  R. 
Co.  V.  Clifton,  2  Tex.  App.  Civ.  Cas. 
(WillMii)  §  489,  p.  433;  Tewas  d  P.  R, 
Co.  V.  Snyder  (Tex.)  18  S.  W.  559; 
Piitahurg,  Ft.  W.  d  C.  R.  Co.  ▼.  Qille- 
land,  56  Pa.  445,  04  Am.  Dec.  98;  John- 
^OM  V.  Atlantic  d  Bt.  L.  R.  Co.  35  N.  H. 
569,  69  Am.  Dec.  560;  Cleveland,  C.  C. 
d  8t.  L.  R.  Co.  V.  Nuttall,  59  111.  App. 
639;  5ft.  Louis,  A.  d  T.  B.  R.  Co.  v.  El- 
Ub.  58  lU.  App.  110;  Hatch  v.  Vermont 
C.  R.  Co.  25  Vt.  49;  28  Vt.  142;  Lath- 
rop  V.  Orosvcnor,  10  Gray,  52;  Penley 
▼.  Maine  C.  R.  Co.  92  Me.  59,  42  Atl. 
2.33. 

It  if)  immaterial  that  the  action  is 
not  broujrht  under  the  statute  providing 
for  the  construction  of  neccHsary  cul- 
verts or  sluices  in  roadbeds,  and  prohib- 
iting the  unnecessary  obstruction  of 
breams  by  railroad  companios,  for  the 
rcaacm  that  such  cause  of  action  rests 
upon  the  broader  ground  that  one  who 
obstructs  the  waters  of  a  running  stream 
to  another's  hurt  is  responsible  in  dam- 
ages therefor.  Gulf,  C.  d  S.  F.  R.  Co.  v. 
Steel  (Tex.  Civ.  App.)  69  8.  VV.  171. 

*Neal  ▼.  Ohio  Rwer  R.  Co.  47  W.  Va. 
316,  34  8.  E.  914;  Oulf,  C.  d  S.  F.  R.  Co, 
Vol..     II.— Watkbs,  116. 


V.  Dunlap  (Tex.  Civ.  App.)  26  S.  W. 
6.'>5;  Kansas  City,  Ft.  S.  d  M.  R.  Co.  v. 
Cook,  57  Ark.  387,  21  S.  W.  1066;  St. 
Louis,  I.  M.  d  S.  R.  Co,  v.  Lyman,  57 
Ark.  513,  22  S.  W.  170;  Higgins  v.  Netr 
York,  L.  E.  d  W.  R.  Co.  78  Hun,  567, 
29  N.  Y.  Supp.  563;  Broum  v.  Pine 
Creek  R.  Co.  183  Pa.  38,  38  Atl.  401 ; 
Union  Trust  Co.  v.  Cuppy,  26  Kan.  7.'>4. 

*Wahash  R.  Co.  v.  Sanders,  58  111. 
App.  213. 

*BapnaU  v.  London  d  N.  W.  R.  Co 
7  Hurlst.  &  N.  423,  31  L.  J.  Exch.  N.  S 
121,  S  Jur.  N.  S.  16,  10  Week.  Rep.  2.32 
Affirmed  in  1  Hurlst.  &  C.  644,  31  L.  J 
Exch.  N.  S.  480.  ft  Jur.  N.  S.  2.'>4,  9  L 
T.  N.  S.  419,  10  Week.  Rep.  802. 

Hlipgins  v.  New  York,  L.  E.  d  W.  R 
Co.  78  Hun,  667,  29  N.  Y.  Supp.  .'>63 
St.  Louis  d  S.  F.  R.  Co.  v.  Craigo.  IP 
Tex.  Civ.  App.  238,  31  S.  W.  207. 

"Brink  v.  Kansas  City,  St.  J.  d  C.  B 
H.  Co.  17  Mo.  App.  177. 

Uiroi'-n  v.  Cayuga  d  S.  R.  Co.  12  N.  Y 
486;  Eransville  d  C.  R.  Co.  v.  Dirk.  U 
Ind.  4.33. 

HJnion  TruMt  Co,  v.  Cuppy,  26  Knn 
754. 
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second  action  brought  for  damages  thereafter  sustained.*  A  railroad 
company  maintaining  a  bridge  across  a  stream  is  liable  for  injuries 
to  adjoining  land  resulting  from  its  suffering  the  channel  to  become 
stopped  up,  thereby  causing  the  water  to  flow  back  onto  such  land, 
although  the  bridge  was  not  negligently  constructed.*®  The  company 
is  liable  for  injuries  caused  by  backing  water  onto  a  mill  wheel.'* 
The  company  is  relieved  from  liability  only  when  it  has  constructed 
the  bridge  in  a  careful  and  prudent  manner,  with  openings  large 
enough  to  discharge  all  the  water  flowing  down  the  stream  in  any 
freshet  that  might  be  expected.** 

589c.  Satisfaction  or  releaie  of  liability. —  A  release  to  the  company 
from  liability  for  all  claims  for  damages  by  reason  of  taking  and  using 
the  land  for  a  railroad  will  include  damages  caused  by  an  insuflicient 
culvert*  But  a  release  to  a  railroad  company  of  all  claims  for  dam- 
ages sustained,  or  to  be  sustained,  by  reason  of  the  location,  construc- 
tion, and  operation  of  the  road,  does  not  cover  damages  arising  from 
the  negligent  construction  of  the  railroad  embankment  after  the  date 
of  such  release.*  Therefore,  if  damages  have  been  paid  in  condemna- 
tion proceedings,  an  action  will  not  lie  for  injuries  caused  by  the 
proper  construction  of  the  road.^  But  such  damages  are  fixed  on  the 
supposition  that  the  work  will  be  constructed  with  proper  care  and 
skill,  and  payment  of  them  will  not  baj*  an  action  for  injuries  caused 
by  the  negligent  construction.*     A  grant  of  a  right  of  way  will  pre- 

Hywaha  d  R.  Valley  R.  Co.  v.  Statvden,  Wachfei;  12.3  HI.  440,  6  Am.  St.  Rep. 
22  Neb.  343,  35  N.  W.  183;  OnMho  d  R.    532,  15  N.  E.  279. 

Vall&u  R.  Co.  r.  Brown,  2»  Neb.  492,  46  ''Blood  v.  Nashua  d  L.  R.  Corp,  2 
N.  Wl  39.  Gray,  137,  61  Am.  Dec.  444. 

The  erection  by  a  railroad  company  of       ^HJonhocton  Htone  Road  Co.  v.  Buffalo^ 
u  culvert  over  a  stream  of  insufficient    N.  Y.  d  E.  R.  Co.  3  Hun.  523. 
capacity    to    take    care    of  the  waters       ^Updegrove  v.    Penvntylrania    Schuifl- 
thereof   when    the   same   is   swollen    by    kill  Valley  R.  Co.  132  Pa.  .540,  7  L.  R. 
rains,  thereby   causing  the   flooding  of   A.  213,  19  Atl.  283. 

adjacent  propei-ty,  is  a  private  nuisance,  An  owner  of  land  is  estopped  fi*oui  re- 
for  the  continuation  of  which  a  grantee  covering  damages  because  of  the  placiug 
or  alienee  of  such  railroad  company  may  of  an  insufficient  culvert  in  a  railroad 
become  responsible,  either  to  the  orig-  embankment .  when,  after  its  construc- 
inal  owner  of  such  adjacent  land,  or  to  tion,  he  discharged  the  corporation  for- 
another  deriving  title  from  him;  but  ever  from  all  suits,  claims,  demands, 
such  responsibility  does  not  begin  unless  end  damages  whatever  that  might  reHult 
such  alienee,  after  reasonable  notice,  re-  from  its  erections.  Hoff edits  v.  fionth- 
fuses  or  neglects  to  reform  or  abate  the  ern  Pennsylvania  R.  d  Min.  Co.  129  Pa. 
nuisance,    even    though    he    has    actual   264,  18  Atl.  125. 

knowledge  of  its  existence,  for.  until  ^Broim  v.  Pine  Creek  R.  Co.  183  Pa. 
such  notice  is  g^ven,  the  injured  owner    38,  38  Atl.  401. 

is  presumed  to  acquiesce  in  its  continua-       *Ohio  d  M.  R.  Co.  v.  ThiUmanf  143  111. 
tion.     West  v.  Louia^nlle,  C.  d  L.  R.  Co.    127.  36  Am.  St.  Rep.  359,  32  N.  E.  629. 
8  Bush,  404.  *Pitt8hvrq,  Ft.  W.  d  C.  R.  Co.  r.  OiUe- 

'^Onlver  v.  Chicago.  R.  T.  d  P.  R.  Co.    Mnrf,  66  Pa.  445,  94  Am.  Dec.  98;  Atlat» 
38  Mo.  App.  130;   Ohio  d  M.  R.  Co.  v.    tic  d  D.  R.  Co.  v.  Peak^,  87  Va.  130.  12 
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vent  an  action  for  injuries  caused  by  work  constsructed  in  a  careful 
and  prudent  manner.^  But  no  reservation  of  a  right  to  flood  lands, 
conveyed  by  a  railroad  company,  with  water  of  a  river  backed  up  by 
the  faulty  construction  of  the  embankment  on  which  its  tracks  are 
laid,  will  be  implied  from  the  mere  fact  that  the  conveyance  was  made 
after  the  embankment  was  finished.*  An  owner  of  land  is  not  estop- 
ped from  claiming  damages  for  the  overflow  of  his  land  caused  by  the 
negligent  construction  by  a  railroad  company  of  a  bridge  over  a  nat- 
ural stream,  on  the  ground  that  he  and  his  predecessors  had  knowledge 
of  the  erection  of  the  bridge  and  the  manner  of  its  construction,  and 
made  no  objections,  in  the  absence  of  proof  that  he  knew  that  the 
bridge  would  flood  his  land,  or  that  he  acquiesced  in  such  flooding.'' 

569d.  Effect  of  contributory  causet. —  The  fact  that  the  land  was 
flooded  before  the  construction  of  the  road  will  not  relieve  the  com- 
pany from  liability  for  increased  injury  caused  by  its  works.*  The 
company  is  not  relieved  from  liability  by  the  fact  that  the  accumula- 
tion of  the  water  in  the  stream  is  increased  by  natural  causes,  such 
as  the  clearing  and  cultivation  of  the  land.'  If  the  bridge  is  ample  to 
carry  the  water  of  the  stream,  tlie  company  is  not  liable  for  injuries 
caused  by  the  jamming  of  ice  under  it  so  as  to  constitute  a  dam  and 
throw  the  water  back  up  the  stream.*  Nor  is  it  liable  for  injuries 
caused  by  driftwood  jamming  under  the  bridge.*  But  it  is  the  duty 
of  a  railroad  company,  in  constructing  its  roadway  over  a  natural 
water  course,  not  only  to  provide  such  a  passageway  for  the  water  as 
is  required  by  the  natural  lay  of  the  land,  but  tx)  maintain  such  water 
way  so  as  to  prevent  its  becoming  filled  up  so  as  to  obstruct  the  flow 
of  water.*  Therefore,  where  there  are  loose  timbers  along  a  stream, 
due  care  in  the  construction  or  maintenance  of  a  trestle  may  call  for 

S.  E.  :M8;   Winchester  <€  P.  R.  Co.  v.  'Sherlock  v.  Louwrille,  N,  A.  <f  C.  R. 

Waehington,  1  Rob.    (Va.)    67;   Ohio  d  Go.  115  Ind.  22,  17  N.  E.  171. 

M.  R.  Co.  T.  Thillman,  143  111.  127,  36  'Texas  d  P.  R.  Co.  v.  Padgett,  14  Tex. 

Am.  St.  Rep.  369,  32  N.  E.  529.  Civ.  App.  436,  37  S.  W.  92. 

A  riparian  proprietor  is  not  estopped  'Mississippi  d  T.  R.  Co.  y.  Archibald, 

from  recovering  ckimages  resulting  from  67  Miss.  38,  7  So.  212. 

an  improperly  constructed  railroad  cul-  *Bermnger  v.  Sunhury,  H.  d  W.  R.  Co, 

rert  by  oamages  having  been  awarded  203  Pa.  616,  63  Atl.  361 ;  Omaha  d  R. 

on  eondenination  proceedings,  as  it  was  Valley  R.  Co.  t.  Brown,  14  Neb.  170,  16 

th«i     assumed     that     the     corporation  N.  W.  321,  10  Neb.  161,  20  N.  W.  202. 

would    perform   its    work   properly   and  *  Abbott  v.  Kansas  City,  fit.  J.  d  C.  B. 

without  negligence.     SouthMde  R.  Co.  v.  R.  Co.  83  Mo.  271,  63  Am.  Rep.  681. 

Daniel,  20  Gratt.  344.  H)hio  d  M.  R.  Co.  v.  Long,  62  111.  App. 

*Barrelson  y.  Kansas  City  d  A.  R.  Co.  670;  Omaha  d  R.  Valley  R.  Co.  y.  Stan- 

151  Mo.  482,  62  S.  W.  368;  Wallace  y.  den.   29    Neb.    622,   46   N.   W.   46;    8t. 

Columbia  d  O.  R.  Co.  34  S.  C.  62,  12  8.  Louis.  A.  d  T.  H.  R.  Co.  r.  Broum,  34 

E.  816;  Hodge  y.  Lehigh  Valley  R.  Co.  111.  App.  652. 

39  Fed.  449.  A  railroad  company  is  not  liable  for 

•firllers  v.  Tcmms  C.  R.  Co.  81  Tex.  468,  the  result  of  the  clogging  of  its  enlyert 

13  L.  R.  A.  657,  17  S.  W.  32.  by  debris  which  it  could  not  baye  aatie- 
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plans  and  methods  to  prevent  Uieir  lodgment,  and  so  prevent  tbem 
from  obstructing  the  flow  of  the  water.^  And  the  company  is  bound 
to  keep  the  passageway  clear  so  as  to  prevent  as  far  as  possible  tlie 
occurrence  of  jams  at  ^e  bridged  Where  the  channel  of  a  stream  be- 
comes filled  and  choked  by  reason  of  debris  lodging  against  a  bridge 
maintained  by  a  railroad  company,  its  successor  is  not  liable  for  a 
continuance  of  the  nuisance  if  the  removal  of  the  bridge  by  it  would 
not  have  affected  the  accimiulations  which  had  filled  the  channel  dur- 
ing the  maintenance  of  the  bridge  by  the  original  company.^  A  nul- 
road  company  is  liable  for  the  flooding  of  an  owner's  land  if  the  man- 
ner in  which  the  railroad  embankment  was  constructed  is  the  cause  of 
producing  certain  other  results,  the  combined  operation  of  which 
<»ause8  the  overflow  complained  of.* 

869e.  Becovery  of  damages.  — •  If  the  injuries  are  caused  by  negli- 
gent construction  of  the  roadbed,  the  action  must  be  for  the  tort ;  but 
if  they  are  the  necessary  result  of  a  careful  construction  of  the  road, 
the  damages  must  be  recovered  in  the  eminent-domain  proceedings 
in  which  the  right  of  way  is  secured.^    In  case  the  road  is  negligently 

ipated  would  be  carried  down  by  the  wa-  ^Weat  t.  Louiwille,  O.  d  L.  R.  Co.  8 
tor;    but   such    freedom    from    liability  Bunh,  404. 

does  not  extend  to  the  result  of  clogging  Where  a  bridge  as  ori^nally  con- 
caused  by  ddbria  being  carried  down  by  etructed  did  not  interfere  with  the  flow 
the  stream  during  a  frenliet  not  extra-  of  the  stream,  but  subsequently  the  wa- 
ordinary  and  unprecedented.  Hough-  ter  was  raised  by  the  gradual  accumu- 
lalinfj  V.  Chicago  O,  TV.  R.  Co,  117  Iowa,  lation  of  dibris  under  it,  the  injury  re- 
540,  91  N.  W.  811.  suiting  from  the  obstruction  did  not  be- 

A  railroad  company  is  Uable  for  the  come  permanent,  so  as  to  set  the  stat- 
(Inninge  resulting  from  the  overflow  of  ute  of  limitations  running  as  against 
a  natural  stream  if  it  is  caused  by  the  future  or  prospective  damages,  until  the 
negligent  placing  of  piles  under  its  channel  was  subse<]uently  intentionally 
bridge  across  the  stream  in  such  a  way  filled  in  and  a  solid  embankment  made 
as  to  catdi  the  drift  and  dShris  brought  by  the  owner  of  the  bridge.  Bunten  y. 
down  in  times  of  high  water,  thus  cans-  Chicago,  R.  I.  <€  P.  R.  Co,  50  Mo.  App. 
ing  an  obstruction  which  causes  the  ac-  414. 

cumulation  of  the  water  and  consequent       'Bunten  v.  Chicago,  R.  I.  d  P.  R,  Co. 
overflow.    Edwards   v.    Missouri,   K,   d  50  Mo.  App.  414. 
r.  R,  Co.  07  Mo.  App.  103,  71  S.  W.  366.       •Ohio  d  M.  R.  Co.  v.  Nuetzel,  43  lU. 

A  railroad  company  is  liable  for  in-  App.  108. 
jury  caused  by  the  overflow  of  the  wa-  ^Mellen  v.  Western  R.  Co,  4  Gray, 
ters  of  a  river  occasioned  by  an  ice  gorge  301 ;  Eatahrooka  v.  Peterborough  d  8,  R. 
at  its  negligently  constructed  bridge,  al-  Co.  12  Gush.  224 ;  Terre  Haute  d  I.  R. 
though  authorized  by  law  to  construct  Co.  v.  Mr.KinJey,  33  Ind.  274;  Ohio  d 
its  road  across  the  stream.  In  con-  if.  R.  Co.  v.  Wachter,  123  111.  440,  5  Am. 
structing  the  bridge  due  regard  must  be  St.  Kep.  532,  15  N.  E.  270. 
had  equally  to  the  safety  of  the  travel-  Damaging  an  owner's  land  by  the 
ing  public  and  to  the  adjoining  landown-  overflow  of  water  thereon  caused  by  the 
ers;  neither  should  be  sacrificed  to  the  insufliciency  of  a  culvert  through  a  rail- 
other.  McCleneghan  v.  Omaha  &  R.  road  embankment  is  not  such  a  '*tak- 
Yalley  R,  Co.  25  Neb.  523,  41  X.  W.  ing.''  within  the  meaning  of  the  Consti 
350.  tution,  as  to  entitle  such  owner  to  have 

^^outhem  R.  Co,  v.  Plott,  131  Ala.  the  damages  assessed  as  for  a  "taking** 
312.  31  So.  33.  as    against    anyone    owning   the     road. 
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constructed,  the  right  of  action  does  not  accrue  until  the  injury  is 
actually  done.*  The  burden  is  upon  the  railroad  company  to  show 
its  authority  to  close  the  water  way  in  order  to  relieve  itself  from 
liability  for  such  act'  The  company  cannot  relieve  itself  from  liabil- 
ity by  showing  that  it  made  ditches  to  carry  off  the  water  as  rapidly 
as  the  stream  would  when  its  banks  were  not  overflowed.*  To  make* 
the  railroad  company  liable,  its  work  must  be  shown  to  be  the  proxi- 
mate cause  of  the  injury. **  Evidence  of  the  frequent  occurrence  of 
freshets  supposed  to  be  extraordinary  is  admissible  upon  the  question 
of  what  the  capacity  of  the  opening  should  have  been.®  Evidence  that 
at  a  subsequent  freshet  the  embankment  was  cut,  and  its  effect  upon 
the  water,  may  be  admissible  for  the  purpose  of  showing  the  effect  of 
the  embankment,  although  it  cannot  be  considered  as  an  admission 
by  the  company  of  its  negligence.''  Nor  can  such  admission  be  shown 
by  proof  that  after  the  flood  the  capacity  of  the  culvert  was  enlarged.** 
If  it  appears  that  the  injury  is  permanent  the  railroad  company  may 
have  permanent  damages  awarded,  the  measure  of  which  will  be  th<» 
difference  in  the  value  of  the  property  with  and  without  the  road.^' 
In  an  action  against  a  railway  company  for  causing  overflow  of  land 
by  the  construction  of  an  embankment  across  a  branch,  the  company 
cannot  set  off  the  enhanced  value  given  to  the  land  by  the  construction 
of  the  road,  where  such  increased  value  is  given  in  common  to  other 
lands  in  the  vicinity  by  the  presence  of  the  road.*®  The  question  of  neg- 
ligence on  the  part  of  the  company  is  for  the  jury,  as  is  also  the  ques- 

Wabusfi  R.  Co.  ▼.  8a9tder$,  47  111.  App.  Minn.  96.  82  N.  W.   1110;  Tewaa  d  P. 

436.  R,  Co.   V.   Padgett,   14  Tex.   Civ.   App. 

In  an  action  against  a  railroad  ccmi-  43.5;  37  S.  W.  92;  Morria  v.  Richmond 

pany  for  damages  to  land  by  flooding,  d  D.  R.  66  Fed.  584. 

the  owner  of  such  land  is  entitled  to  re-  In  order  to  justify  recovery  for  the 

cover  for  all  injuries  from  such  cause  negligent    construction    of    a    railway 

aa  a  result  of  the  construction  of  the  bridge  across  a  river  in  such  manner  as 

roadway   over   a   natural   stream,   irre-  to  caufte  an  ioe  gorge  and  the  overflow 

Rpective  of  the  question  as  to  whether  of  lands  in  the  vicinity,  there  must  b<> 

the  roadway  was  properly  or  negligently  actual   injuries  resulting  from  the  iin- 

oonstructed,  in  the  absence  of  any  show-  lawful  obstruction.     Omaha  d  R.  Vallej/ 

ing  that  the  damages  resulting  necessa-  R.  Co.  v.  Standen,  22  Neb.  343,  35  N. 

rily  from  a  proper  construction  of  the  W.  183. 

road  have  been  avrarded  in  a  condemna-  ^Pittsburg,  Ft.  W.  d  C.  R.  Co.  v.  €Hl- 

tion     proceeding,     or     otherwise     paid,  leland,  56  Pa.  445,  94  Am.  Dec.  98. 

Ohio  d  M.  R.  Co.  T.  ThiUman,  143  111.  'Gulf,  C.  d  8.  F.  R.  Co.  v.  Dufdap 

127,  36  Am.  St.  Rep.  369,  32  N.  E.  529.  (Tex.  Civ.  App.)  26  S.  W.  655. 

HJleveUind,  C.  C.  d  8t.  L.  R.  Co.  v.  *aulf,  C.  d  8.  F.  R.  Co.  v.  MoGowan, 

KUne,  29  Ind.  App.  390,  63  N.  E.  483.  73  Tex.  355,  11  S.  W.  336. 

*DoieBey  ▼.  Long  Island  R.  Co.  35  Hun,  *Ridley  v.  Seaboard  d  R.  R.  Co.  118  N. 

:J62.  C.  996,  32  L.  R.  A.  708,  24  S.  E.  730. 

*8t.  Loiii9,  I.  M.  d  8.  R.  Co.  ▼.  Morris,  ^^8t.  Louis.  I.  M.  d  8.  R.  Co.  v.  Mor- 

35  Ark.  622.  m,  35  Ark.  622. 

*Treieh€l  v.  Oreai  Northern  R.  Co.  80 
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tion  whether  or  not  the  flood  Vas  unprecedented.^^  So,  it  is  the  prov- 
ince of  the  jury  to  determine  whether  or  not  the  trestle  oonstitates 
an  obstruction  to  the  natural  flow  of  the  stream.^ ^  In  order  to  render 
a  railroad  company  liable  for  maintaining  its  roadway  in  such  a  man- 
ner as  to  cause  an  owner's  land  to  be  flooded,  where  notice  is  neceasaij 
to  the  maintenance  of  the  suit,  it  is  sufficient  if  the  company  is  so  far 
apprised  of  tlie  injury  done  and  the  claim  for  redress  as  not  to  be 
taken  by  surprise.^' 

670.  Drift  and  debrit. —  The  riparian  owner  is  not  bound  to  keep 
the  channel  of  the  stream  free  from  debris  which  may  find  its  way 
there  naturally,  and  is  not  liable  for  injury  to  upper  property  owners 
by  the  fact  that  its  accumulation  in  the  stream  sets  the  water  back 
over  the  boundary  line*  But,  in  erecting  artificial  structures  in  or 
sicross  the  stream,  he  is  bound  to  take  notice  of  the  liability  of  such 
juaterial  to  be  impeded  by  the  obstruction  and  so  become  a  menace 
lo  upper  property,  and  he  will  be  liable  in  case  he  builds  his  structure 
in  such  a  way  that  it  will  necessarily  cause  drifting  material  to  dam 
the  water  back,  or  in  case  he  fails  to  remove  the  material  after  he  sees 
that  it  is  being  piled  up  so  as  to  form  a  dam.  The  mere  fact  that  a 
dam  holds  the  ice  in  a  stream  longer  than  it  would  have  stayed  in 
the  absence  of  the  dam  does  not  render  the  owner  liable  for  the  inoon- 
venienoe  thereby  caused  to  an  upper  mill  owner.^  But  if  the  dam 
accumulates  the  ice  in  such  a  way  that  the  water  is  forced  back  onto 
tipper  property  to  its  injury,  the  owner  of  the  dam  is  liable.*  And 
he  cannot  accumulate  logs  in  his  pond  in  such  a  way  as  to  throw  the 
water  back  on  the  upper  property  to  its  injury.'  A  railroad  company 
which  cuts  off  pilings  used  in  the  construction  of  a  bridge,  and  leaves 
them  at  such  a  height  as  to  cause  an  accumulation  of  debris  to  such  an 
extent  as  to  obstruct  the  natural  current  of  the  river  and  cause  the 
flooding  of  lands,  is  liable  for  the  injury  sustained  by  reason  of  its 
negligence.*  It  has  been  held  that  the  filling  of  the  pond  with  sedi- 
ment, which  was  not  anticipated  when  the  dam  was  constructed,  will 

^Oulf,  C,  d  8.  F.  R.  Co,  V.  HolUdwify      "Though  he  may  set  back  the  water 

65  Tex.  512.  in  its  natural  state  to  the  boundaiy  of 

"iSf*.  Lof*«,  A.  A  T.  H.  R,  Go.  v.  Win-  the    upper    proprietor's    land,    and    so 

kelmantiy  47  111.  App.  276.  maintain    it,    although    at     times     the 

^Wahask  R,   Co,  v.   Sanders,  58   111.  freshets  might  set  back  the  water  on 

App.  213.  the  mill  wheels  to  a  greater  extent  than 

^Smith  V.  Agawam  Cannl  Co.  2  Allen,  it  otherwise  would.     Richards  v.  Peter, 

365.  70  Mich.  286.  38  N.  W.  278. 

'Davis  V.  Fiillei',  12  Vt.  178,  36  Am.       *Hnnge  v.  Kansas  City  8.  R.  Co,  104 

Bee.  334 ;  Bell  v.  M'CUntock,  9  Watts,  Fed.  391. 
119,  34  Am.  Dec.  507 :  CowUfs  v.  Kidder, 
24  N.  H.  364,  57  Am.  Dec.  287. 
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not  render  the  owner  of  the  dam  liable  for  interference  with  the  wheel 
of  the  upper  owner.'  But  that  statement  unduly  relieves  the  lower 
proprietor  from  liability.  He  should  not  be  permitted  to  create  a 
condition  which  will  destroy  an  upper  mill  privilege,  even  though 
natural  conditions  co-operate  with  his  acts;  and  therefore  the  better 
rule  is  that,  if  the  dam  prevents  the  sediment  from  being  carried 
away,  and  the  result  of  the  combined  causes  is  the  casting  of  the  water 
onto  the  upper  property,  the  owner  of  the  dam  is  liable.®  So,  if  the 
accumulation  of  sand  in  a  stream  is  caused  by  a  dam  erected  lower 
down  the  stream,  the  owner  of  the  dam  is  not  relieved  from  responsi- 
bility, even  if  this  accumulation  results  in  part  from  hillside  clearings 
of  the  upper  owners.^  No  recovery  can  be  had  for  damages  to  a  mill 
by  the  back  water  from  a  lower  mill  if  no  danuige  was  done  except 
what  was  occasioned  by  flood  wood  on  the  land  of  the  lower  mill  owner, 
^nd  he  removed  the  same  within  a  reasonable  time.*  The  fact  that  the 
water  is  held  back  to  some  extent  by  vegetation  growing  in  the  pond 
will  not  give  the  upper  owner  a  right  of  action.*  Where  a  municipal- 
ity adopts  a  stream  as  an  open  sewer,  it  is  bound  to  keep  open  the 
channel  and  to  remove  accumulations  of  filth,  ashes,  or  other  material 
that  obstruct  the  flow  of,  and  throw  the  water  out  of  its  banks  upon  the 
land  of  adjoining  owners.*^  The  lower  owner  cannot  conduct  a  busi- 
ness near  or  along  the  stream  in  such  a  way  as  to  cause  its  channel  to 
become  filled  with  debris  and  dam  the  water  back  on  the  upper  prop- 
•erty.*^    A  riparian  owner,  \vho  purchaser  of  a  town  the  material  of  an 


*Proctor  V.  JenningSj  6  Nev.  83,  3  Am. 
Rep.  240. 

Tvnter  v.  Locy,  37  Or.  158.  61  Pac. 
342. 

So,  if  a  dam  causes  the  fUlin^  up  of 
a  stream  with  sand,  and  the  raising  of 
the  water  ho  as  to  leave  the  land  on  each 
side  wet  and  unfit  for  cultivation,  the 
owner  may  recover  for  the  injury.  Ath- 
ens Uffj.  Co.  Y.  Rucker,  80  Ga.  201,  4  S. 
E.  885." 

A  navii^ation  corporation  having  the 
care  and  control  of  a  dam  which  it  per- 
mits to  iM'Come  filled  up  by  the  acts  of 
others  is  liable  for  the  injury  thereby 
done  to  riparian  owners.  Sohuylkill 
Nav.  Co.  v.  McDanough,  33  Pa.  73. 

'Hims  V.  Jarrett,  26  S.  C.  480,  2  S.  E. 
303. 

'Large  v.  Orvia.  20  Wis.  600. 

•Knoll  v.  Light,  76  P«.  208. 

So,  those  undertaking  to  improve  tho 
navigation  of  a  river  are  not  liable  to 
an  action  for  the  flooding  of  adjoining 
lands     resulting     from     the    action     of 


staunches  erected  by  them  in  the  river, 
combined  with  the  growth  of  weeds  and 
accumulation  of  silt  against  the 
staunches,  as  the  undertakers  are  under 
no  obligatioD  to  cut  the  weeds  or  dredge 
the  silt,  except  when  necettsary  for  the 
benefit  of  the  navigation;  and  the  land- 
owner's remedy,  if  any,  is  under  the 
compensation  clause  of  the  statute  au- 
thorising the  undertaking.  CmckneU  v. 
Thetfoid,  L.  R.  4  C.  P.  620.  38  L.  J.  C. 
P.  N.  S.  353. 

And,  a  corporation  owning  the  naviga- 
tion of  a  river  is  not  liable,  on  abandon- 
ing it  pursuant  to  statutory  authority, 
for  failure  to  keep  the  abandoned  chan« 
nel  free  from  silt  and  weeds,  whereby  the 
flow  of  the  water  is  obstructed  and  ad 
jacent  lands  are  flooded,  unless  made  sc 
hy  statute.  TTodgson  v.  York,  28  L.  T 
N.  S.  886. 

"•Blizzard  v.  Danville,  175  Pa.  479,  94 
Atl.  846. 

"Ames  V.  Dorset  Marble  Co.  64  Vt.  UK 
23  Atl.  857. 
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abandoned  bridge,  and  allows  it  to  remain  in  the  stream,  will  be  liable 
to  upper  proprietors  for  injuries  caused  by  the  consequent  damming 
back  of  the  water.**  But  a  railroad  company  is  not  liable  for  the 
flooding  of  an  owner's  land  caused  by  an  obstruction  to  a  natural 
stream  beyond  the  line  of  its  right  of  way,  althou^  such  obstruction 
was  caused  by  the  timbers  of  a  railroad  bridge  washed  out  on  its  road- 
way above  by  an  extraordinary  flood.*  ^ 

571.  That  obstmction  is  beneficial  does  not  dettroy  liability. — 
Under  the  influence  of  the  old  rule  that  the  one  who  first  makes  a  ben- 
eficial use  of  the  stream  has  a  prior  right  to  it,  it  has  been  questioned 
whether  or  not  an  upper  owner  has  a  right  of  action  in  case  he  does 
not  show  actual  injury.*  But,  since  each  riparian  owner  has  a  right 
to  have  the  natural  level  of  the  water  maintained  through  his  prop- 
erty, any  infringement  of  that  right  gives  him  a  right  of  action ;  and 
even  the  fact  that  the  additional  quantity  of  water  kept  upon  the 
property  by  the  obstruction  is  a  benefit  to  it  will  not  destroy  his  right 
to  recover  nominal  damages  from  the  one  maintaining  the  obstruction. 
While  the  water  may  be  of  present  advantage,  there  may  be  in  the 
future  a  desire  to  change  the  use  of  the  property,  when  the  water  will 
be  a  serious  disadvantage,  and  the  upper  owner  has  a  right  to  chooai' 
whether  he  will  permit  it  to  remain  there  or  not*  And  the  reason  for 
allowing  damages  is,  of  course,  stronger  where  no  benefit  is  shown, 
but  merely  that  there  is  no  present  injury.*  Although,  if  the  ob- 
struction wrongfully  causes  the  water  to  set  back  over  the  line,  there* 
is  a  right  of  action,  yet,  if  the  obstruction  causes  no  greater  injury 
than  would  exist  without  it,  the  owner  of  the  obstruction  is  not  liable.* 
And  a  railroad  company,  in  mitigation  of  the  damages  to  be  paid  for 
the  construction  of  a  railroad  across  a  farm  in  such  a  way  as  to  inter- 
fere with  the  flow  of  the  stream  of  water,  may  show  that  the  raising 

Talbot  V.  Whipple^  7  Gray,  122.  pear   that  the   owners  have   ever   oom- 

^*Illinoia  C.  R.  Co.  v.  Bethel,  11  111.  menced  to  work  the  claims,  or  that  the 

App.  17.  claims  are  at  all  injured  or  likely  to 

^Haas    V.    Choussard,    17    Tex.   5S8;  suffer   damages   therefrom.     Harvejf    t. 

Fahnestoek  v.  Southern  Pipe  Line  Co,  Chilton,  11  Cal.  114. 

19    Lane.    L.    Rev.    233;    Woroceter    v.  ^Mize  t.  Glenn,  3S  Mo.  App.  9S ;  Kimet 

Great  Falls  Mfg.  Co.  41  Me.  159,  66  Am.  v.  Kimel,  49  N.  C.   (4  Jones  L.)    121: 

Dec.  217.  Amoskeag  Mfg,  Co.  v.  Goodale,  46  N,  H. 

An  action  to  abate  as  a  nuisance  a  53 ;  Engard  v.  Frostier ^  7  Ind.  294. 

dam   which  it  is   alleged  has   been   in-  'Hatch  v.  Dtcight,  17  Mass.  289,  9  Am. 

creased  in  height  so  that  it  will  inter-  Dec  145. 

fere  with  the  working  of  mining  claims  For  a  full  discussion  of  this  question, 

above  and  a  quartz  mill  thereat,  which  see  §  551,  ante. 

it  is  intended  shall  be  constructed,  can-  *Ijangdon  v.  ChioagOj  B.  d  Q.  R.  Co^ 

not  be  maintained  where  it  does  not  ap-  48  Iowa,  437. 
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of  the  water  will  tend  to  convey  alluvion  upon  the  land  in  such  a  way 
:i8  to  enrich  it' 

872,  Alteration  of  obstruction. —  A  railroad  company  will  not  be 
(*njoined  from  rebuilding  a  bridge  upon  new  piling  driven  parallel 
to  the  old  piling^  which  is  to  be  removed,  on  the  ground  that  such 
pOes  would  obstruct  the  stream  and  flood  a  roadway  and  farms,  where 
the  outlet  under  such  bridge  is  of  more  than  double  the  capacity  of  a 
comity  bridge  situated  just  above,  and  which,  together  with  the  flood- 
gate constructed  by  riparian  owners,  is  likely  to  catch  and  detain 
floating  debris,  rather  than  the  bents  of  the  railway  bridge.^  And  after 
the  right  has  been  acquired  to  maintain  a  dam  in  a  stream,  its  owner 
has  a  right  to  keep  it  in  repair.^  Therefore,  it  is  a  good  defense  to  an 
action  by  landowners  to  enjoin  the  erection  of  a  mill  dam  on  a  stream, 
I  he  back  waters  of  which  overflow  their  lands,  that  the  dam  is  but  be- 
ing rebuilt  and  repaired  as  it  existed  before  being  washed  away  by 
high  water,  and  as  it  had  been  continuously  maintained  for  the  pre- 
<«ding  fifty  years,  overflowing  such  lands  to  the  same  extent  as  they 
wiU  be  overflowed  after  the  dam  is  rebuilt,  adversely,  and  under  a 
claim  of  the  right  so  to  do."  And  a  right  to  maintain  a  dam  on  an- 
t)ther'8  land  includes  as  a  necessary  incident  the  right  to  enter  upon 
the  premises  to  make  needed  repairs.*  But  the  obstruction  cannot  be 
repaired  or  reconstructed  in  such  a  way  as  to  increase  the  level  of  the 
water  on  the  upper  property  beyond  what  the  owner  had  a  right  to 
maintain.'  Therefore,  the  owner  of  land  servient  to  a  flowage  ease- 
ment is  entitled  to  damages  from  the  dominant  owner  if,  after  the 
(erection  of  a  new  dam,  the  old  water  marks  are  flooded,  the  fitness  of 
the  land  for  cultivation  diminished,  if  sand  is  deposited  in  his  ditches, 
or,  presumably,  if  the  new  dam  is  higher  or  of  the  same  height,  but 
tighter  than  the  old  one.*  But  in  a  suit  for  damages  from  an 
increased  flowage  of  an  upper  tract  caused  by  the  rebuilding  of  a  dam, 
when  the  old  dam  caused  no  damage,  it  must  be  proved  that  the  new 
dam  is  of  increased  size.^ 

673.  Increasing  height  of  dam.—  In  case  the  height  of  a  dam  is  in- 
creased so  as  to  flood  the  upper  property  to  a  greater  extent  than  the 

*Miltoaukee  4c  M.   R.  Co.  v.   Ehle,  A  Ijaoy  ▼.  Amott,  33  Pa.  169;  Ootoell  t. 

Chand.  (Wis.)  72,  3  Pinney  (Wis.)  334.  Thayer,  5  Met.  253,  38  Am.  Dec.  400; 

^Van  Wert  County  v.  Peiroe,  90  Fed.  Hynds  v.  Bhults,  39  Barb.  600;  Schuyl- 

764.  kill  Nav.  Co,  v.  Freedley,  6  Whart.  109. 

*Vr€y  V.   Witma/n,  7  Pa.  440,  49  Am.  ^Ople  ▼.  DUl,  55  Ind.  130. 

Dee.  484;  RoMmund  y.  Forgie,  18  Grant  *Edgett  v.  Douglass,  144  Pa.  96,  22 

Ch.  (U.  C.)  370;  Butler  v.  Huse,  63  Me.  Atl.  868. 

447 ;    Baker  v.   MeOuire,   53   6a.   245 ;  ^Shumxcay  ▼.  Bvmma,  1  Vt.  53. 

Oakley  Mills  Mfg.  Co.  v.  Neese,  54  Ga.  •Jenkins  v.  Conley,  70  N.  C.  353. 

459:    Maguire   t.    Baker,    57    Ga.    109;  'Goc^ey  ▼.  Ma5erry,  84  N.  C.  255. 
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owner  had  a  right  to  flood  it,  the  owner  of  the  dam  is  liable  for  the 
injury  cammed  by  the  increased  flowage,  the  same  as  though  he  had  no 
flowage  easement.^  Damages  may  be  recovered  for  a  new  flowage 
eaused  by  raising  a  dam,  where  the  mill  owner  had  lost  by  prescrip- 
tion the  right  of  a  former  owner  to  flow  such  lands  as  much  as  he  re- 
quired.* But  if  no  injury  is  done  to  the  upper  owner  by  the  increase 
of  height  and  capacity  of  the  dam,  he  has  no  right  of  action.*  Al- 
though the  right  to  damages  for  the  building  of  a  dam  imder  permis- 
sion of  a  statute  has  been  barred  by  lapse  of  time,  in  case  the  dam  is 
raised  so  as  to  cause  new  injury  to  the  upper  proprietor  the  damages 
therefor  may  be  assessed  in  the  mode  provided  by  the  statute.*  In  an 
action  for  obstructing  tlie  flow  of  water  from  a  mill  by  back  water, 
<>aused  by  the  raising  of  the  height  of  a  lower  mill  dam,  it  is  imma- 
terial which  dam  was  erected  first,  where  both  originally  belonged  to 
the  same  remote  grantor.*"*  A  mill  owner  entitled  to  maintain  a  dam 
at  a  given  height,  and,  temporarily,  to  add  flashboards  thereto,  has  no 
right  to  replace  the  flashboards  with  a  permanent  structure  increas- 
ing the  height  by  the  same  amount,  to  the  injury  of  an  upper  riparian 
proprietor.*  The  right  to  maintain  a  dam  of  a  given  height  does  not 
justify  the  construction  of  a  flume  2  feet  higher,  extending  8  feet 
along  one  end  thereof,  as  against  an  adjoining  owner  damaged  there- 
by.' The  granting  of  a  right  to  maintain  a  dam  of  a  certain  height, 
with  a  proviso  that  nothing  in  the  grant  shall  be  construed  to  author- 
ize the  raising  of  the  dam,  is  not  a  contract  by  the  owner  of  the  dam 
that  he  will  not  raise  it*  A  verdict  for  damages  resulting  from  an 
increase  of  the  overflow  of  lands  which  are  subject  to  an  easement  of 
back  water  from  a  mill  dam,  by  the  construction  of  a  new  dam  by 

^Qcrman  v.  Trice,  79  Ga.  731.  5  S.  E.  quenth',  lower  down  the  stream,  of  the 

129 ;  Scheible  v.  Late,  65  Ind.  332 ;    Wil-  same  height  as  the  old  one,  he  will  not 

liamfton  ▼.  Yingling,  80  Ind.  379;  Sum-  be  restrained  from  placing  on  the  dam 

ner  v.  Tilestoriy  7   Pick.   198;    Ward  v.  movable    stop    logs    to    enable    him    to 

Ward.  22  N.  J.  L.  699;  Scheike  v.  John-  make  use  of  the  surplus  water  which 

son,  39  Wis.  384.  would  otherwise  flow  over  it,  where  such 

Flowage   damages    may   be   recovered  stop  logs  would  raise  the  height  of  the 

where  it  appears  that,  while  respondents  water  on  the  plaintiff's  land  only  when 

have  maintained  a  dam  in  that  town  for  the  mill  is  not  woiidng,  and  then  to  the 

more   than    twenty   years,    within    that  extent  of  about  1|  inches,  at  which  time 

time    they    have    erected    un other    dam  they   are,   however,  always  removed  by 

above   the   former,    thereby   raising   the  the  defendant.     Beamish  v.  Barrett,  16 

water  6  feet,  it  appearing  that  the  dam-  Grant  Ch.  (U.  C.)  318. 

acres  were  suffered  only  after  the  last  ^Baldwin  v.  Calkins,  10  Wend.  167. 

<iam  was  built.     Gleason  v.  Tut  fie,  46  ^Williamson  v.  Tingling,  80  Ind.  379. 

Me.  288.  •BilUngH  Slate  d  Marble  Co.  v.  Hang- 

*Rv^selly.  Turner,  50  Me.  256.  er,   02  Vt.   160,    19  Atl.   231;    Weed  v. 

•Nigh  V.  Soireririne,  12  U.  C.  Q.  B.  67.  Keenan,  60  Vt.  74,  13  Atl.  804. 

Where  the  grantee  of  the  privilege  of  'Wilfton  v.  Wilson,  2  Vt.  68. 

keeping  a  dam  at  a   prescrilwd  height,  *Coltcell    v.     May's    Itanding    Water 

but  no  higher,  erected  a  new  dam,  subse-  Poxccr  Co.  19  N.  J.  Eq.  245. 
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purchasers  of  the  mill  tract,  to  whom  the  easement  passes  with  the 
tract,  cannot  be  sustained  by  mere  proof  that  the  overflow  is  greater, 
without  any  evidence  to  show  how  much  greater,  or  the  amount  of 
damage  caused  by  such  increased  overflow.*  The  owner  of  a  mill 
^eat  on  a  stream,  who  alleges  an  unlawful  increase  in  the  height  of  a 
mill  dam  below,  is  entitled  to  an  injunction  restraining  the  damming 
4Uid  backing  up  of  the  waters  of  the  stream  by  the  other,  only  to  the 
extent  of  such  increase.^** 

674.  Cluuige  of  looation. —  The  upper  owner  has  no  ground  of  com- 
plaint in  case  of  a  change  in  the  location  of  the  obstruction,  if  his 
property  rights  are  infringed  to  no  greater  extent  than  when  it  was  in 
its  original  position.^  But  the  right  to  maintain  a  dam  of  a  certain 
height  at  a  given  point  does  not  give  a  right  to  erect  a  new  one  f iirther 
up  the  stream  of  the  same  height,  since  the  difference  in  conditions  at 
the  two  places  may  be  such  that  the  new  dam  may  raise  the  level  of  the 
water  on  the  property  much  more  than  did  the  old  one.*  The 
right  to  erect  a  dam  is  not  destroyed,  however,  by  taking  it  down  and 
erecting  a  new  one  farther  up  the  stream.'*  Under  a  grant  of  property 
with  the  right  to  erect  a  dam  across  a  creek  on  other  lands  of  the 
grantor,  and  to  take  the  water  therefrom  in  raceways  so  as  to  give  the 
grantee  the  best  possible  use  of  the  water,  the  building  and  maintain- 
ing of  a  dam  on  the  land  of  the  grantor  will  not  prevent  the  subsequent 
transfer  of  the  dam  to  the  land  of  the  grantee  in  such  a  manner  as  to 
iSow  the  water  back  on  the  grantor's  land  so  far  as  it  was  flowed  by 
the  old  dauL* 

IV.  Effect  of  local  oondittons. 

676.  Character  of  stream. —  In  order  to  make  the  rule  governing  the 
obstruction  of  water  courses  applicable  in  any  case,  a  water  course 
must  be  found  to  exist.*  But  if  a  water  course  in  fact  exists,  the  fact 
that  it  is  not  an  ancient  one  will  not  confer  a  right  to  obstruct  it.* 
And  the  rule  is  not  changed  by  the  fact  that  the  water  was  flowing  in 
an  artificial  channel.'"*     An  injunction  will  be  granted  forbiddinc:  the 

^Oakley  MUla  Mfg.  Co.  v.  Neese,  54  ^St.   Louis  Merchants*  Bridge  Tcrmi- 

<}a.  459.  nal  It.  Co.  v.  Pepper,  84  IH.  App.  116. 

"^aiem  ▼.  Gilpin,  1  Del.  Ch.  13.  *8m%th  v.  Bahb,  1  Vin.  Abr.  5r,7. 

^Bradley  ▼.  Wofmer,  21   R.  I.  36,  41  •WadsiKorih  v.  McDougall,  30  U.  C.  Q. 

AM.  564.  B.  369;  MtMsouri  P.  H.  Co.  v.  Keys,  of) 

^Btafford  r,  Maddox,  87  Oa.  537,  13  S.  Kan.  205,  49  Am.  St.  Rep.  249,  40  Pac. 

E.  569.  275. 

^Forbes  ▼.  Com.  172  Ma.«s.  289,  52  N.  One  who  constructs  a  grating  across 

&.  511.  an  artificial  water  course,  which  he  haa 

^Barhm'  t.  Vye,  65  N.  Y.  211.  contracted   with   one   from    whose  land 
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maintenance  of  an  embankment  which  impedes  the  flow  of  the  water 
of  a  natural  stream  fed  as  well  by  springs  as  from  the  watershed  of 
surrounding  hills,  and  wliich  for  twenty-five  years  has  been  conducted 
from  complainant's  land  by  means  of  an  artificial  ditch,  which  sub- 
stantially followed,  however,  the  natural  flow  of  the  water.*  But  a 
landowner  cannot  change  the  channel  of  a  stream  for  which  adequate 
provision  has  been  made,  to  an  artificial  course,  and  then  insist  that 
an  opening  for  it  shall  be  made  through  the  embankment  of  a  rail- 
road.* The  channel  universally  taken  by  a  stream  which  ordinarily 
loses  itself  in  a  sink  hole  whenever  the  water  rises  high  enough  to 
overflow  the  sink  cannot  bo  blocked  up,  although  overflows  do  not  on 
the  average  occur  as  often  as  once  a  year.*'  Overflow  of  water  ob- 
structed by  a  dam  across  an  abandoned  river  bed,  which  w^as  lawful^ 
when  built^  is  to  be  laid  to  the  account  of  Providence,  and  not  to  the 
hand  of  man,  if  it  would  not  have  happened  except  for  the  filling  up 
of  the  new  channel  of  the  river  by  natural  causes.' 

676.  Effect  of  high  water. — One  erecting  a  structure  which  may  im- 
pede the  flow  of  the  water  of  a  stream  is  bound  to  take  into  considers- 
tion  the  periods  of  high  water  to  which  the  stream  is  subject,  and  his 
act  will  be  as  wrongful  if  it  obstructs  the  natural  condition  of  the  high 
water  as  though  it  obstructed  the  water  at  its  ordinary  stages,  sinoe 
the  high  water  is  a  part  of  the  natural  condition  of  the  stream  which 
must  be  taken  into  consideration.  As  said  in  Ames  v.  Cannon  River 
Mfg.  Co}  a  riparian  owner  has  no  right  to  maintain  a  dam  at  such 
height  as  to  set  the  water  back  upon  an  upper  proprietor  at  the  ordi- 
nary stage  of  water  in  the  stream,  construing  this  to  mean  its  stage 
in  such  rises  or  high  water  as  are  usual,  ordinary,  and  reasonably  to 
be  anticipated,  but  not  to  include  its  stage  in  such  extraordinary  fresh- 
ets as  cannot  reasonably  be  anticipated  at  particular  periods  of  the 
year.*  But  the  Michigan  court  has  held  that  the  mere  fact  that  w^ater 
is  backed  up  in  times  of  freshets  upon  the  wlicels  of  an  upper  mill 

the  water  flows  not  to  obstruct  in  such  ^Harrelswi  v.  Kansas  City  d  A.  R.  Co. 

a  way  that  it  wUl  be  likely  to  accumu-  161  Mo.  482.  52  S.  W.  368. 

late  rubbish  and  back  the  water  upon  *Carriger  v.  East  Tennessee,  V,  d  G. 

an  upper  proprietor,  will  be  liable    for  R.  Co.  7  Lea,  388. 

the  injuries  in  case  it  does  so,  even  to  ''Payne  v.  Kansas  City,  8t.  J.  d  C.  B. 

a  stmnger  to  the  contract.     Tlie  liabil-  R.  Co.  112  Mo.  6,  17  L.  R.  A.  628,  20  S. 

ity  of  the  contractor  in  reference  to  oh-  W.  322. 

structions    caused    by    it    which    would  *  27  Minn.  246,  6  N.  W.  787. 

naturally  injure  riparian  property  was  *Dorman  v.  Ames,  12  Minn.  451,  Gil. 

the  same  as  it  would  have  been  if  the  347;  Bristol  Hydraulic  Co.  ▼.  Boyer,  G7 

parties    had   been    riparian   proprietors  Ind.  236;  Farris  v.  Dudley,  78  Ala.  124, 

upon    a    natural    stream.     Babbitt    v.  56  Am.  Rep.  24:  Humphrey  ^r,  Irvin,  18 

Hafety  Fund  Nat.  Bank,  169  Mass.  361,  W.  N.  C.  449;  Casebeer  v.  Mo\cry,  55  Pa. 

47  N.  E.  1018.  419.  1)3  Am.  Dec.  766;  McCou  v.  Danley, 

*Mitter  ▼.  NichoU  (R.  I.)  52  Atl.  893.  20  Pa.  88,  57  Am.  Dec.  680.     In  the  laV 
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because  of  the  maintenance  of  a  dam  by  the  lower  proprietor  and  his 
storing  logs  in  the  pond  will  not  give  the  upper  owner  a  right  of 
action.'  But  that  ruling  is  entirely  at  variance  with  the  principles 
governing  the  rights  of  riparian  owners.  One  having  a  right  to  flood 
the  lands  of  his  neighbor  by  means  of  a  dam  of  a  given  height,  bound, 
howeveri  to  open  the  sluices  and  lower  the  water  whenever  it  runs  4 
inches  over  the  top,  is  liable,  on  proper  averments,  when  he  has  omit- 
ted raising  the  gates  as  required.^ 

577.  No  liability  in  case  of  extraordinary  flood. —  The  one  about  to 
erect  a  structure  over  a  water  course  is  entitled  to  act  upon  the  as- 
sumption that  natural  conditions  will  continue  as  they  have  existed 
within  a  reasonable  time  prior  to  that  at  which  he  proceeds  with  his 
undertaking.  He  is  not  bound  to  anticipate  convulsions  of  nature, 
nor  floods  which  have  not  previously  been  known  to  occur.  There- 
fore, where  his  structure  becomes  injurious  to  his  neighbor  because  of 
an  unprecedented  flood,  he  must  be  shown  to  have  been  guilty  of  neg- 
ligence in  the  manner  of  constructing  it,  in  order  to  be  held  liable  for 
the  injury.^  So,  a  railroad  company  which  maintains  a  culvert  and 
embankment  is  not  liable  for  the  flooding  of  a  mill  above  them,  or  the 
destruction  of  a  limiber  yard  below  when  the  embankment  gave  way, 
where  the  injuries  were  due  to  extraordinary  rainfalls  and  a  heavy 
rainstorm  which  followed  a  cyclone.'  The  Misvsouri  court  of  appeals 
held  that  one  obstructing  the  waters  of  a  stream,  which  overflow  and 
injure  adjoining  property,  is  not  relieved  from  liability  on  the  ground 
that  the  overflow  was  the  result  of  an  unprecedented  flood,  unless  it 
appears  that  his  act  in  obstructing  the  water  did  not  add  to  or  concur 
in  producing  the  injury-,  and  that  it  would  have  been  the  same  had 

ter  Cft«e  the  court  limits  the  statement  Welkcr  v.  Northern  O.  R.  Co.  1  Vf,  N.  C. 

in  Monongahela  Nar.  Co.  v.  Coon,  6  Pa.  210:  Gulf.  C.  d  8.  F.  R.  Co.  y.  Pomeroy, 

383,  47  Am.  Dec.  474,  that  a  riparian  67   Tex.   498,    3   8.   W.   722;    Sabine  v. 

owner  may  use  the  water  power  to  the  Johnson,  35  Wis.   185;   Cobb  v.  Smith. 

fuH   extent  of  the  stream,  by   ponding  38  Wis.  21;   Sabine  d  E.  T.  R.  Co.  v. 

the  water  back  to  his  line,  although  the  Brousard,  60  Tex.  617,  7  S.  W.  374. 
effect  will  be  that  in  times  of  high  wa-       Failure  on  the  part  of  a  railroad  coro- 

ter  the  obstruction  will  cause  an  over-  pany  to  provide  a  bridge  across  a  creek 

flow  upon  the  land  of  an  upper  riparian  of  siifTicieut  size,  strength,  and  capacity 

owner,  to  cases  in  which  the  floods  are  to  allow  the  unobstructed  flow  of  an  im- 

oxtraordinary  in  character.  monse  volume  of   additional    water,   in 

If  the  dam  causes  the  stream  to  over-  which    were    floating    logs,    trees,   etc., 

flow    the    land    above    only    when    the  caused  by  an  unexpected  and  extraordi- 

stream  is  swollen,  the  upper  proprietor  nary  Hood,  is  not  negligence  so  as  to  ren- 

will    he    entitled  to    the  proportionate  der  the  company  liable  for  the  overflow 

amount  of  damages.     Pugh  v.  Wheeler,  of  the  land  of  an  adjacent  owner  occa- 

1»  N.  C.  (2  Dev.  &  B.  L.)  50.  sioned  thereby.     Peoria  d  P.  Union  R. 

^Richards  v.  Peter,  70  Mich.  286,  38  Co.  v.  Barton,  38  III.  App.  409. 
N.  W.  278.  ^Central  Trust  Co.  v.  Wabash,  8i,  L. 

•Hutchinson  v.  Granger,  13  Vt.  386.  d  P.  R.  Co.  57  Fed.  441. 


^Peters  v.  Divinney,  6  U.  C.  C.  P.  389; 
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Uie  stream  been  unobstructed.^  But  that  decision  carries  the  liabil- 
ity of  the  one  making  the  structure  too  far.  The  true  rule  is  stated 
in  Dorman  v.  Afncs,*  as  follows :  One  who  owns  a  dam  is  not  liable 
to  one  injured  by  an  event  in  law  called  an  act  of  God,  which  would 
not  have  caused  injury  in  the  absence  of  the  dam ;  he  is  only  liable  for 
injuries  which  are  the  necessary  effects  of  the  dam.  Therefore  if  the 
dam  of  the  lower  owner  does  not  throw  the  water  ba  ck  to  a  bridge  of  the 
upper  owner,  the  former  will  not  be  liable  when,  by  reason  of  a  great 
storm  of  wind  and  rain,  the  water  backs  up  and  destroys  the  bridge.* 
A  grantee  of  a  right  to  flow  another's  land  to  a  certain  extent  is  not 
liable  if  that  limit  is  exceeded  during  an  extraordinary  rise,  as  other- 
wise he  would  be  deprived  of  the  beneficial  enjoyment  to  which  he  is 
entitled.® 

677a.  What  it  extraordinary  flood. —  An  extraordinary  flood,  for 
the  injury  caused  by  which  in  combination  with  an  obstruction  plaoed 
in  the  stream  the  owner  of  the  obstruction  is  not  liable,  is  one  whidi 
men  of  ordinary  prudence  would  not  have  anticipated  and  provided 
for.^  A  flood  is  not  extraordinary  which  is  such  as  residents  of  the 
neighborhood  might  expect  from  their  observ^ation.^  The  rule  is 
stated  by  the  Alabama  court  as  follows:  Floods  such  as  from  cli- 
tnatic  and  geographical  conditions  may  reasonably  be  expected, 
whether  of  frequent  or  infrequent  occurrence,  must  be  taken  into  con- 
sideration in  estimating  hazards  attending  the  obstruction  of  water 
courses.  The  term  "act  of  God,"  in  its  legal  sense,  applies  only  to 
events  in  nature  so  extraordinary  that  the  history  of  climatic  varia- 
tions and  other  conditions  in  the  particular  locality  affords  no  reason- 
able warning  of  tbem.^  And  that  rule  must  be  regarded  as  the  proper 
one.  The  Illinois  court  of  appeals  held  that  extraordinary  floods  are 
those  not  occurring  annually.*  But  the  mere  fact  that  a  flood  does 
not  occur  annually  will  not  make  it  an  extraordinary  one,  if,  from  the 
climatic  conditions  and  the  character  of  the  country,  it  is  likely  to 
occur,  and  has  been  known  to  occur,  with  sufficient  frequency  to  warn 
those  living  in  the  vicinity  that  it  is  likely  to  occur  at  any  time.^     The 

*Kenney  v.  Kansas  City,  P.  d  O.  R.       *€hilf  Red  Vedar  Co.  v.  Walker,  132 

Co.  74  Mo.  App.  301.  Ala.  663,  31  So.  374. 

*  12  Minn.  461,  Gil.  347.  ^Illinois  C,  R,   Co.  v.  Bethel,  11   111. 

*ChifM  V.  SoiUhv'ick,  12  Me.  238.  App.  17. 

•Wallace  v.  Headley,  23  Pa.  106.  '^Dorman  v.  Ames,  12  Minn.  451,  Gil. 

'Houston  d  O.  N.  R.  Co.  v.  Parker,  50  347 :  Ohio  d  M.  R.  Co.  v.  Ramey,  139  111 

Tex.  330.  9,  32  Am.  St.  Rep.  176,  28  N.  E.  1067. 

*Bro\(m  V.  Pine  Creek  R.  Go.  183  Pa. 
38,  38  At).  401. 
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questiou  \vli<»ther  a  Hood  is  ordinarj'  or  extraordinary  is  in  most  cases 
for  the  jurv.^ 

577b.  Effect  of  negligence. —  One  constructing  an  obstruction  to  a 
water  course  cannot  relieve  himself  from  liability  for  injiiries  caused 
by  damming  the  water  back  on  upper  property  by  the  fact  that  the 
injury  oc^cun-ed  during  an  extraordinary  flood,  if  he  was  negligent  in 
the  performance  of  the  work  so  that  unnecessary  injury  was  done  by 
the  flood.*  But  to  render  him  liable,  his  negligence  must  have  been 
an  active  agent  in  bringing  about  the  loss,  without  which  it  would  not 
have  occurred.^  An  embankment  obstructing  the  flow  of  a  water 
course  is  an  efficient  cause  of  the  flooding  of  adjoining  land,  when,  in 
concurrence  with  an  unusual  rainfall,  it  increased  the  volume  of  the 
overflow  and  the  extent  of  the  injury  to  the  land  and  crops.^  The 
construction  of  a  railroad  embankment  in  a  manner  that  cuts  off  80 
per  cent  of  the  passage  of  freshet  water  is  a  negligent  disregard  of  the 


H'huHtgo,  B,  rf  Q.  R,  Vo,  v.  Schaffer, 
26  111.  App.  280. 

In  an  action  to  recover  for  overflows 
caused  by  the  damming  back  of  a 
stream,  which  have  occurred  at  times  of 
high  water  twice  within  five  years,  it 
cannot  be  said,  as  matter  of  law,  that 
floods  cannot  be  considered  as  extraordi- 
nary which  occur  only  twice  in  a  period 
of  five  years,  where  there  is  nothing  to 
show  that  they  have  occurred  so  fre- 
quently during  any  other  similar  period 
of  time.  Ohio  d  M.  R,  Oo.  t.  Thillman, 
143  111.  127,  36  Am.  St.  Rep.  359,  32  N. 
E.  529. 

A  flood*  durinff  which  the  plaintiff's 
lands  are  injured  by  the  obstruction  of 
water  due  to  a  railroad  bridge  and  em- 
bankment is  not,  as  matter  of  law,  so 
extraordinary  as  to  relieve  the  company 
from  liability  where  similar  floods  have 
theretofore  occurred.  Van  Duzer  v.  El- 
mira,  C.  d  N.  R.  Co.  75  Hun,  487,  27  N. 
y.  Supp.  474. 

'Ohio  rf  v.  H.  Co.  V.  Sueizel,  43  111. 
App.  108;  Ohio  d  M.  R.  Co.  v.  R4imejf, 
139  111.  9,  32  Am.  St.  Rep.  176,  28  N.  E. 
1087. 

In  an  action  to  rerover  damages 
caused  by  the  overflow  of  a  lake,  a 
charge  that  if  the  overflow  was  caused 
by  an  unprecedented  and  unlocked  for 
storm  defendant  was  not  liable,  is  prop- 
erly refused,  where  the  negligence  com- 
plained of  was  the  failure  to  maintain 
Huftioient  outJets,  and  there  was  evidence 
tending  to  show  a  failure  in  that  regard, 
and  that  if  they  had  l>een  profwrly 
maintained    tlie   injuries  complained   of 


would  not  have  happened.  Binningham 
R.  A  Klectric  Co.  v.  Dosa,  131  Ala.  177, 
.12  So.  493. 

^Voleman  v.  Kansas  Cily,  St.  J.  <(•  (7. 
B.  R.  Co.  36  Mo.  App.  476;  James  v. 
Kansas  City,  P.  A  Q,  R.  Co.  69  Mo.  App. 
431. 

Where  an  unusual  rainfall  and  the 
negligent  obstniction  of  a  stream  con- 
curr^  in  causing  it  to  overflow  ita 
banks,  the  person  causing  the  obstruc- 
tion is  liable  for  such  injuries  as  would 
not  otherwise  have  occurred.  Brink  v. 
Kansas  City,  St.  J.  d  C.  B.  R.  Co.  IT 
Mo.  App.  177 :  Coleman  v.  Kansas  City, 
8t.  J.  d  C.  B.  R.  Co.  36  Mo.  App.  476. 

A  railroad  company  is  not  liable  for 
an  overflow  of  water  caused  by  such  very 
unusual  rainfalls  as  would  amount  to  an 
"act  of  God,"  even  if  they  had  negligent- 
ly allowed  a  culvert  to  become  obstruct- 
ed. Yrtcffs  d-  y.  0.  R.  Co.  v.  Atiderson 
(Tex.  Civ.  App.)   61  S.  W.  424. 

Although  there  may  have  been  some 
degree  of  negligence  in  the  maintenance 
of  a  culvoi-t,  a  railroad  company  is  not 
liable  for  damage  by  reason  of  its  in- 
Hufldcicnt  capacity  to  pass  an  extraordi- 
nary flood  of  Kuch  overwhelming  and  de- 
structive eliai*«cter  as  by  its  owji  force,, 
and  independently  of  the  particular  neg- 
ligence alleged  or  shown,  produced  the 
damage.  Baltimore  d  0.  R.  Co.  v.  Sul- 
phur Spring  Independent  School  Dist, 
90  Pa.  65.  42  Am.  Rep.  529.  3  Pennvp. 
.118. 

^Krnnefi  v.  Kansas  City,  P,  d  0.  R. 
Co.  74  Mo.  App.  301. 
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right  of  a  landowner  to  have  the  water  flow  past  his  land  in  its  nat- 
ural way  without  being  retarded  or  concentrated  and  poured  through 
^vith  increased  force.^  In  an  action  against  a  railroad  company  for 
the  flooding  of  adjoining  land,  alleged  to  have  been  caused  by  the  de- 
fective construction  of  its  embankment  over  a  natural  stream,  it  is  a 
question  of  fact  for  the  jury  whether  such  flooding  was  due  wholly  to 
such  an  extraordinary  flood  as  ordinary  prudence  could  not  have  an- 
ticipated, or  wholly  to  tlie  defective  construction  of  such  embankment, 
or  to  both  causes.' 

678.  Effect  of  character  of  injury. —  To  render  one  liable  for  dam- 
ming back  water  upon  adjoining  land,  it  is  not  necessary  that  the  par- 
ticular damage  caused  should  be  within  the  anticipation  of  a  reason- 
ably intelligent  and  prudent  person.*  It  is  sufficient  if  the  obstruc- 
tion was  such  that  a  reasonably  prudent  person  would  know  that  it 
was  likely  to  do  injury,  and  would  have  tjiken  precautions  to  guard 
against  it.  Damages  may  be  recovered  for  injury  to  personal,  as  well 
as  real,  property.^  And  this  will  include  injury  to  cattle  because  of 
their  being  caught  in  the  water  or  because  of  destruction  of  their  pas- 
ture by  the  flood.  But  the  owner  of  the  cattle  cannot  place  them  in  a 
place  where  they  are  likely  to  be  injured,  and  must  take  due  care  to 
protect  them  from  injury  which  is  threatened.*^  And  damages  for 
injuries  to  real  estate  may  include  the  loss  caused  by  rendering  the 
land  wet  by  percolation  or  seepage  of  the  water  from  the  pond,*     The 

*Lampley  v.  Atlantic  Coast  Line  R.  Co.  with  hia  eyes  open  in  placing  them  in  the 

i\3  S.  C.  462,  41  S.  E.  517.  pons. 

^Ohio  rf  A/.  R.  Co.  V.   Thillman,   143  So,  where  an  owner  of  cattle  has  a 

III.  127,  36  Am.  St.  Rep.  359,  32  N.  E.  mere  license  to  pa&ture  them  oA  the  land 

529,  Reversing  43  111.  App.  78.  of  another,  he  cannot  recover  against  a 

^Schmeckpepper  v.  Chicago  d  N.  W.  R,  railroad  company  for  causing  an  over- 
Co.  (Wis.)   93  N.  W.  533.  flow  of  such  land  which  resulted  in  the 

^Bastian  v.  Eau  Claire,  56  Wis.   172,  death  of  his  cattle  for  want  of  grass,  or 

14  N.  W.  65.  the  value  of  milk  which  the  cows  would 

Therefore,  a  railroad  company  which  have  given  had  they  not  been  prevented 
fills  up  open  trestle  work  in  the  embank-  from  grazing  on  such  lands.  Such  dam- 
ment  of  its  road  over  bottom  land  bor-  ages  are  too  remote  a  result  of  the  neg- 
dering  upon  a  river,  thereby  in  some  de-  ligence  of  the  railroad  company.  Sabine 
gree  retarding  or  obstructing  the  flow  rf  E.  T.  R.  Co.  v.  Johnson,  65  Tex.  389. 
of  the  water  of  such  river  in  times  of  A  riparian  owner  having  on  hand  cat- 
flood,  causing  it  to  back  up  and  cover  tie  fit  for  the  market  at  the  time  water 
a  greater  surface  above  the  embankment,  is  wrongfully  badced  up  so  as  to  inter- 
is  not  thereby  liable  to  the  owner  of  fere  with  the  proper  feeding  of  the 
cattle  for  their  injury  during  a  flood  stock  is  not  bound  to  market  such  as  are 
while  such  cattle  were  in  pens  belonging  in  condition,  at  once,  in  order  to  avoid 
to  another,  placed  therein  for  the  pur-  impending  loss,  if  the  market  is  at  that 
pose  of  feeding  and  fattening  them  after  time  unfavorable.  McCleneghan  ▼.  Omaha 
such  trestle  work  had  been  filled  up, —  <€  R.  Valley  R.  Co,  13  Am.  St.  Rep.  508, 
especially  as  it  is  not  certain  that  such  41  N.  W.  350. 

Hooding  might   not  have  occurred   irre-  *EUinqton  v.  Bennetts  59  Ga.  286 ;  Fix- 

spective  of  such  obstruction.    Toledo,  W.  ley  v.  Clark,  35  N.  Y.  524,  91  Am.  Dec 

rf  W.  R.  Co.  V.  Hunter,  50  111.  325.     In  72.  Reversing  32  Barb,  268. 

this  case  the  o>\Tier  of  the  cattle  acted  And  an  injury  of  that  character  may 
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landownor  is  not  bound  to  construct  drains  to  relieve  his  land  from 
-the  effect  of  the  Avater,* 

V.  Procedubb  for  securing  rrdress. 

679.  Abatement— In  the  Year  Book  of  8  Edw.  IV.  it  is  said  that  "if 
"water  flows  to  another's  land,  and  he  stops  the  water  course  so  that  it 
floods  my  land,  I  may  abate  that  which  causes  the  estoppel,  and  hr 
shall  not  have  an  action  for  my  entry  on  his  dose  because  tiie  stopping 
of  the  water  was  his  own  doing.  "^  And  this  rule  has  been  in  force 
•ever  since,  so  that,  in  case  a  lower  proprietor  casta  the  water  onto  the; 
land  of  the  upper  one,  the  latter  may  abate  the  nuisance  if  he  can  do 
80  without  breach  of  the  peace.  This  may  be  done  either  by  entering 
upon  the  land  of  the  lower  owner  and  destroying  the  obstruction,'  or 
hy  constructing  a  ditch  which  will  remove  the  water  from  the  pond.*"^ 
The  creation  of  remedies  by  statute  does  not  take  away  the  right  to 
abate  the  nuisance  unless  the  statute  expressly  so  provides.^  A  stat- 
ute making  it  a  criminal  offense  to  injure  a  milldam  does  not  take 
away  the  common-law  right  to  abate  such  dam  as  a  nuisance,  by  tear- 
ing it  down,  when  its  effect  is  to  throw  back  water  to  an  injurious  ex- 
tent on  the  wheels  of  the  abater's  mill,  although  not  to  stop  them  en- 
tirely.* But  the  upper  owner  cannot  divert  the  water  from  its  course 
and  make  it  enter  the  land  of  the  lower  owner  at  a  new  point  for  the 
purpose  of  abating  the  nuisance.®     And  the  upper  owner  must  act 

be  enjoined.     Easan  v.  Wattier,  25  Or.  the  jury  must  find  from  the  facts  that 

7,  34  Par.  756.  cuch  dam  at  the  time  of  the  digging  of 

See  alfio  post,  chapter  xxxii.  the  ditch  was  a  nuisance  either  public 

^Pueley  v.  Clark,  35  N.  Y.  524,  91  Am.  or  private,  and,  if  the  latter,  that  the 

Dec.  72.  person  digging  such  ditch  was  injured 

*  8  Edw.  IV.  5,  pi.  14.  by  such  nuisance,  and  that  such  ditch  as 

*AmoHk4rag  Mfg,  Co,  v.  Goodale,  46  N.  dug  did  not  carry  off  more  water  than 

H.  53;   Winchcll  v.  Clark,  68  Mich.  64,  was  necessoj^y  to  abate  such  nuisance. 

36  N.   \V.  007 ;   LUcs  v.  Cawthorn,   78  Gatea  v.  ttUncoe,  2  Dana,  168,  26  Am. 

.^fiss.  551K  29  So.  834;  Hodges  v.  Ray-  Dec.  440. 

mond,  0  Alasp    316;  Heath  v.  Williams,  *HfiIrs  v.  Laird,  5  Cal,   121,  63  Am. 

25  Me.  200,  43  Am.  Dec.  265;  Overton  v.  Dec.   110;   Great  Falls  Co.  r.  Worster, 

Soicyer,  46  N.  C.   (1  Jones  L.)   308,  62  15  N.  H.  412. 

Am.  Dec.  170.  ^State  v.  Moffett,  1  G.  Qieene,  247. 

'fltorm  V.  Mancfiaug  Co,  13  Allen,  10.  *Wright  v.  Moore,  38  Ala.  593,  82  Am. 

An  upjjer  proprietor  will  not  be  liable  Doc.  731. 

for  cutting  a  ditch  on  his  own  land  to  In  an  action  for  injury  to  a  mill  by 

drain  n   pond  raised  by  a  dam  on  the  the  diversion  of  the  water  of  the  stream 

land  of  the  lower  proprietor  if  the  ditch  above,  a  plea  in  justification  was  held 

would  not  hare  interfered  with  the  flow  bad  which  alleged  that  the  mill  owner 

-of  the  water  had  the  stream  remained  had  erected  a  dam  which  penned  back 

in  its  natural  state.     Bearse  ▼.  Perrif,  the  water  and  made  it  overflow  defend - 

117  Ma-^s.  211.  ant's  land,  to  relieve  himself  from  which 

In  order  to  justify  the  diversion  of  the  trenches  were  dug  into  the  stream 

water  from  a  milldam  by  the  digging  of  and  its  water  thus  ^vertady  since  ths 

■a  ditch  for  the  abatement  of  a  nuisanee,  wrong  of  the  mill  owner  in  maintaining 
Vol.   71.— Waters,  117. 
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within  a  reasonable  time  if  he  wishes  to  abate  the  nuisance  by  remov- 
ing the  obstruction^  To  entitle  one  to  proceed  to  remove  a  dam,  he 
must  have  an  int^erest  to  protect;  and  an  intermeddler  with  no  such 
interest  cannot  justify  his  act  upon  the  ground  that  the  obstruction 
was  in  fact  a  nuisance.*  Even  an  upper  riparian  owner  cannot  de- 
stroy au  obstruction  unless  it  baeks  the  water  upon  his  property  or 
injures  his  property  in  some  other  manner.®  One  who  attempts  to* 
abate  the  nuisance  must  act  in  a  reasonable  manner^  and  not  do  un- 
neoe.6sary  injury,  although  he  is  not  bound  to  adopt  the  best  means  of 
securing  the  desired  end.^^  He  must  confine  his  acts,  however,  to  the 
obstruction  itself,  and  remove  only  such  portions  as  are  necessary  ta 
Ktop  the  injury.*^  An  injunction  will  be  granted  to  restrain  the 
threatened  destruction  of  a  dam  admitted  to  be  built  and  maintained^ 
not  in  excess  of  authority,  by  one  whose  land  is  flowed  by  it,  where 
great  destruction  of  property  is  likely  to  be  caused,  and  the  trespasaer 
admits  his  insolvency.**  When  the  owner  of  the  servient  estate  un- 
der a  flowage  easement  wrongfully  tears  away  the  dam,  the  mill  owner 

the  dam  is  not  a  juAtification  for  tite  lower  proprietor  cannot  object  to  tlie 
diyersion  of  the  water  to  the  prejudice  dam  on  Uie  p^round  that  it  is  a  public 
of  the  lower  occupant.  Adamson  v.  Mo-  nuisance  interfering  with  the  rights  of 
Nah,  5  U.  G.  Q.  B.  438.  navigation.     Simpson  ▼.  Seavey,  8    Me. 

Upon  appeal  in  6  U.  C.  Q.  B.  113,  it  138.  22  Am.  Dec.  228. 
was  held  that  an  attempt  to  justify  the  Where,  in  the  constmctioii  of  a  dam, 
diversion  of  the  water  by  contending  a  new  and  more  convenient  highway  ia- 
that  the  sluices  became  necessary  to  re-  laid  out  over  the  stream,  and  the  sl<^»e^ 
move  the  injury  caused  by  the  raising  of  the  dam  covers  part  of  the  old  higb- 
of  water  by  the  dam  was  no  defense,  the  way.  there  is  a  nuisance  created,  where 
landowner  having  the  right  to  prosecute  the  highway  was  not  legally  changed  by 
the  mill  owner  for  the  injury  sustained ;  town  authorities :  but  where  it  appears- 
and  even  if  he  had  the  right  to  abate  that  the  new  highway  is  better  than  tiie 
the  nuisance  in  the  manner  chosen,  he  old,  and  does  not  constitute  a  nuisance 
had  diverted  more  water  than  the  dam  in  fact,  the  owner  of  the  land  along  the 
kept  back,  and  had  not  specially  pleaded  highway  is  oititled  to  relief  against  the 
'  'I  defense  of  this  nature,  which  was  nee-  owners  of  the  dftm  only  to  we  extoit 
essary  before  it  would  be  available.  that  he  is  individually  injured;  and  in 

One  in  possession  of  swamp  lands  un-  such  a  case,  where  the  land  of  the  plain- 
der  a  certificate  from  the  state  cannot,  tiff  and  the  passway  to  the  highway  are 
however,,  be  enjoined,  at  the  suit  of  a  flooded  by  the  dam,  a  court  of  equity 
lower  riparian  proprietor,  operating  a  will  grant  him  relief  b^'^  decreeing  that 
mill,  from  cutting  a  ditch  on  the  land  the  owners  of  the  dam  ^iden  the  opening 
of  which  he  is  in  possession  for  the  in  it,  where  the  land  w^ill  be  relicfved 
drainafi^e  therefrom  of  surface  water  and  from  overflow  thereby,  and  will  not  de- 
water  turned  bade  thereon  by  the  mill-  cree  a  complete  removal  of  the  dam  from 
dam,  where  the  mill  owner  shows  no  the  highway  and  river.  Stone  v.  Feck- 
right  by  grant,  license,  or  prescription   fc«iw,  12  R.  I.  27. 

Ko   to   turn   the   water   back,   since,   as       *Tumer  v.  hoey,  37  Or.  158,  61  Pac. 
owner   of  the   soil    on    which    his   mill    342. 

stands,  he  has  no  such  right.     Wattier       ^H^re4Jtt  IMfo  Oo.  ▼.  WorBter,  15  N,  H. 
V.  Miller,  11  Or.  329,  8  Pac.  354.  412. 

^Moffctt  V.  Breioer,  1  G.  Greene.  348.  ^'Mofett  v.  Brewer,  I  G.  Greene,  348. 

^Toothaker  v.  Winslow,  61  Me.  123.  **Winnipi89ioffee  Lake  Co.  ▼.  Wanster, 

A  private  owner  the  working  of  whose  29  K.  H.  433. 
mill  is  interfered  with  by  the  dam  of  a 
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may  rwover  the  profits  he  has  lost  by  the  suspension  of  the  operation 
of  the  niill.'^  The  right  to  abate  the  nuisance  may  be  given  by 
contract** 

680.  Statutory  action  for  redress. — If  the  ilowage  is  done  by  a  cor- 
poration acting  under  authority  of  the  legislature,  and  the  statute 
specifies  the  manner  in  which  the  damages  shall  be  recovered,  that 
remedy  is  exclusive  and  a  common-law  action  will  not  lie.*  But  if 
the  statute  makes  no  provision  for  the  payment  of  damages  the  in- 
jun»d  person  will  not  be  deprived  of  his  common-law  action.*  And 
the  corporation  cannot  deprive  the  injured  landowner  of  all  redress 
by  failure  to  institute  statutory  proceedings  to  establish  the  oompeu- 
Aation  to  be  provided ;  and  in  case  it  fails  to  do  so  and  there  is  no  pro- 
vision for  the  institution  of  the  proceedings  by  the  landowner,  hn 
may  proceed  at  common  law.*     If  the  statutory  remedy  is  not  made 


"■Jferrimofi  v.  RuMell,  65  N.  C.  (2 
Jones  Ka.)  470. 

A  inill  owner  who  wrongfully  takes 
down  a  portion  of  a  dam  on  the  stream 
below  may  be  required  to  pay  as  dam- 
a^en  the  cost  of  restoring  the  dam,  and 
to  compensate  the  owner  for  the  neces- 
sary delay  of  his  mill,  but  not  the  neoes- 
sary  expense  of  prosecuting  the  suit. 
Da^  V.  Wocdworth,  13  How.  363,  14  L. 
cd.  181. 

'*An  agreement  by  the  owner  of  a  mill- 
dam,  permitting  the  owners  of  land  over- 
flowed by  back  water  therefrom  to  abate 
the  same  if  the  water  is  not  let  out  of 
t))e  pond  "^t  a  specified  time,  in  oonsid- 
emtion  of  their  agreement  not  to  sue 
for  damages  occasioned  by  the  overflow, 
entitles  such  owners  to  a  judgment  for 
the  abatement  thereof  in  an  action  to 
enforce  the  agreement,  as  it  is  clearly 
the  intention  of  the  parties  to  remove 
the  injury  occasioned  thereby,  and  im- 
plies that  the  dam  shall  be  kept  down, 
although  there  is  no  covenant  not  to 
rebuild.     Ulrich  t.  Hull,  17  WU.  424. 

An  obligation  to  cut  down  the  waste- 
way  of  a  dam  20  inches,  and  to  keep 
the  water  drawn  down  20  inches  below 
the  top  of  the  present  wa«te  way,  is  com- 
plied with  if  the  waKtc  way  is  cut  down 
20  inches.  Quinhy  v.  Sprague,  17  Me. 
226. 

^McKinney  v,  Monongahela  Tfav,  Co. 
14  Pa.  66,  53  Am.  Doc.  517;  Woods  v. 
yaMhtia  Mfg.  Co.  4  N.  H.  527:  Lehigh 
Vallexf  R.  Co.  v.  McFarlan,  31  N.  J.  Eq. 
706,  Reversing  30  K.  J.  Eq.  180. 

Alterations  in  a  weir  across  a  river, 
by  a  water-supply  company,  which  raisod 
the  water  to  the  damage  of  a  mill,  are 
made  pursuant  to  the  powers  given  the 


company  by  its  charter,  so  as  to  entitle 
the  mill  owner  to  the  remedies  provided 
by  it,  although  neither  the  mill,  nor  tb^ 
weir  or  its  site,  were  described  in  the 
books  or  plan,  nor  waa  the  weir  in  the 
line  of  works  there  described;  but  that 
part  of  the  river  in  which  the  mill  and 
weir  lay  was  in  the  plan.  King  v.  Hot- 
tingham  Old  WatenrorkB,  6  Ad.  ft  EL 
.Vi.-).  1  Nev.  &  P.  480,  6  L.  J.  K.  B.  N. 
S.  89. 

A  court  of  e<juity  will  not  enjoin  the 
owners  of  a  mill,  below  on  a  stream, 
from  so  raising  their  dam  as  to  flow 
back  the  water  upon  a  watered  meadow 
belonging  to  the  owners  of  a  mill  above* 
and  a  drain  rightfully  used  by  them  for 
the  purpose  of  relieving  their  meadow 
from  water  taken  from  their  mill  trench 
during  irrigation,  where  by  statute,  the 
meadow  and  drain  being  no  part  of  the 
mill  privilege,  the  defendants,  as  owners 
of  their  mill  estate,  have  a  right  to  flow 
the  meadow  and  drain,  subject,  exclu- 
sively, to  the  remedy  provided  by  sucli 
act;  and  tJie  plaintifl'  will  be  required 
to  seek  his  remedy  under  that  act.  BuU 
v.  Valley  Falls  Co.  8  R.  I.  42. 

'  Where  a  corporation  is  empowered  to* 
erect  a  dam  of  a  certain  height  across 
a  navigable  stream,  and  maintain  the 
water  at  that  height  continually,  with- 
out any  provision  for  compensation  to 
one  whose  property  is  thereby  injured, 
the  remedy  of  the  property  owner  is  at 
common  law,  and  not  under  the  milldam 
acts,  which  empower  the  jury  to  regulate 
the  height  of  dams  ajid  the  times  of 
flow.ige,  and  assess  yearly  damages. 
CogsicfU  V.  Essex  Mill  'Corp.  6  Pick.  94. 

*NoHh  V.  Upper  Appomattom  Co.  & 
Gratt.  332. 
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exclusive,  the  fact  of  its  existenoe  will  not  prevent  a  resort  to  the  omd- 
mon-law  remedy/  A  statute  giving  summary  remedy  for  damage 
occasioned  to  other  mill  owners  by  the  erection  of  miUdams  has  ref- 
erence to  the  location  of  new  dams,  and  does  not  apply  to  a  change  in 
the  construction  of  dams  already  erected,  although  the  change  may 
result  in  backing  more  water  on  upper  mill  seats.*  To  entitle  the 
landowner  to  daim  the  benefit  of  the  statutory  remedy  it  must  be 
applicable  to  the  injury  for  which  redress  is  sought^  To  obstruct  (he 
flow  of  water  to  the  injury  of  riparian  proprietors  is  a  private  nui- 
sance, and  a  statute  making  it  a  public  one  does  not  change  its  charac- 
ter so  as  to  deprive  riparian  proprietors  of  thdlr  common-law  reme- 
dies, but  merely  grants,  as  additional  remedies,  those  existing  for  the 
i!uppression  of  public  nuisances^  An  action  for  damages  for  the 
damming  back  of  water  onto  plaintiff's  land  is  not  abated  by  a  judg- 
ment in  a  subsequent  statutory  action  to  abate  the  dam  as  a  nuisance, 
where  the  plaintiff's  damages  were  not  assessed  in  the  latter  action, 
although  they  might  have  been.* 

681.  Common-law  actioni. —  The  ancient  form  of  action  for  the  cast- 
ing of  water  back  on  an  upper  landowner  seems  to  have  been  an  assize 
of  nuisance  or  a  quod  permiticU.  And  in  Beswick  v.  Cunder,^  it  is 
said  that  an  action  on  the  case  does  not  lie  against  a  purchase  of  land 
for  continuing  a  dam  across  a  stream  adjoining  die  land,  thereby 
Hooding  other  land,  but  the  remedy  is  by  an  assize  or  quod  permUtat. 
But  in  Sly  v.  Mordants^  a  case  occurring  six  years  earlier  than  the* 

The  remedy  of  a  riparian  owner  to  re-  the  owner  of  such  property  cannot  re- 
strain by  injunction  the  raising  of  a  cover  for  damages  caused  by  stoppage 
ilfim  so  as  to  render  a  ford  between  his  of  a  water  course  or  the  natural  flow  of 
tracts  of  luid  impassable,  which  by  the  surface  water  by  its  embankment  out- 
•<H>nstruction  of  the  dam  and  consequent  side  the  limits  of  the  highway.  "New 
{lowing  back  of  the  water  had  already  Castle  d  F.  B,  Co.  ▼.  McCheaney,  85  Pa. 
been  made  difficult  and  dangerous    to  522. 

nroBs,  is  not  taken  away  by  a  statute  Damages  are  not  to  be  recovered  by 
•riving  mill  owners  the  power  to  obtain  any  peculiar  process  prescribed  by  the 
V.he  right  to  construct  dams  and  flow  charter  of  a  corporation  auihoriasd  to 
land  by  taking  certain  steps  which  they  hold  real  and  personal  ef»tate  necessary 
alone,  and  not  the  owner  of  the  land  and  convenient  for  the  purpose  of  con- 
Hooded,  can  initiate,  since,  until  such  veying  to  a  municipality  a  supply  of 
«4tep8  are  taken  and  compensation  paid,  water  for  domestic  purposes,  etc.,  and 
no  rights  are  obtained  by  the  mill  owner  to  take  water  therefor,  and  the  process 
preventing  the  landowner  from  exercis-  is  prescribed  for  recovery  of  damages 
mg  otherwise  available  remedies.  Kir-  incurred  in  the  exercise  of  the  powers 
hmdall  v.  Bunty  4  Kan.  614.  thus  granted,  when    the    damage 


Hyrittenden  v.  Wilson,  5  Cow.  166,  15  caused  by  a  grist  mill  operated  by  the 

Am.  Dec.  4C2.  corporation.     Clark  ▼.  Rockland  Water 

•Oarrett  v.  Bailey,  4  Harr.  (Del.)  197.  Power  Co.  52  Me.  68. 

•Under  a  statutory  liability  for  dam-  ^Welton  v.  Martin,  7  Mo.  307. 

ages    to    property    fronting    upon    the  *Oould  v.  Langdon,  43  Pa.  365. 

street  for  a  railroad  excavation  or  em-  *  Cro.  Eliz.  pt.  2,  p.  520. 

tankment  within  the  lines  of  the  street.  *  1  Leon,  247,  1  KoUe,  Abr.  104. 
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B0swick  Case,  plaintiff  recovered  judgment  in  an  action  on  the  case 
for  obetructing  a  water  course  and  thereby  flowing  hia  land.  A  mo- 
tion in  arrest  of  judgment  on  the  ground  that  the  plaintiff,  haying  the 
freehold,  ought  to  have  an  assize,  was  denied.  And  in  Plumer  v. 
Harper,^  it  is  said  that  the  remedies  of  assize  and  quod  penmttat  for 
the  damming  of  water  back  upon  upper  riparian  land  were  discontin- 
ued, and  the  action  of  case  substituted  therefor,  prior  to  the  discovery 
of  this  country.  But  the  assize  of  nuisance  was  recognized  in  1828 
in  Pennsylvania  as  an  existing  remedy  for  injuries  caused  by  a  mill- 
dam.*  The  effort  has  been  continually  towards  simplicity  of  legal 
])rocedure,  and  the  course  has  been  from  the  complex  to  the  direct  and 
straightforward  statement  of  the  complaint,  and  therefore,  at  the  pres- 
ent time,  there  should  be  no  encouragement  given  to  the  ancient  forms 
of  procedure,  even  if  they  are  found  not  to  have  been  expressly  de- 
stroyed by  the  legislature.  And  the  action  should  be  in  the  form  of 
the  simple  common-law  action  of  trespass  on  the  case.'  But  if  the 
acts  of  the  wrongdoer  constitute  a  direct  trespass  upon  the  land  of  the 
upper  owner  the  action  should  be  trespass  qiuire  clatisum,  and  not 
r-aee.^  The  injured  person  is  not  limited  to  the  mere  abatement  of 
the  obstruction,  but  may  recover  the  damages  for  the  injuries  which 
he  has  received.^  An  action  may  be  maintained  for  each  distinct 
injury  inflicted.*  Ejectment  will  not  lie  if  the  action  involvcjs 
merely  the  right  to  flood  land.^  Flowage  damages  may  be  recovered 
in  assumpsit  by  one  who  has  reserved  a  right  thereto  in  a  grant  of  the 

'  3  K.  H.  88,  14  Am.  Dec.  333.  ^Will  ▼.  Sirihwitg,  41  Oal.  588. 

*Bamet  ▼.  Ihrie,  17  Serg.  &  R.  174.  Equity  will  not  restnun  one  from  pur- 

*John8  ▼.  Stevens,  3  Vt.  308 ;  Carruth'  suing  his  claim  for  tbe  recovery,  by  legal 

ers  V.  Tillman,  2  N.  C.  (1  Havw.)  501.  proceedings,  of  damages  for  the  injury 

For    consequential    damages     to    one  he  has   received  from  the  raising  of  a 

having  the  title  to  gold  and  ore  imbed-  dam  which  has  been  adjudged  unlawful. 

ded   in   land,  with  the  right    to    enter  Lehigh  Valley  R.  Co,  v.  McFarlin,  30  N. 

therenn  and  to  the  use  of  the  water  in  J.  £q.  135. 

a  stream  running  through  the  premises  *8ouihMde  R.  Co,  t.  Daniel^  20  Grati. 

to  enable  him  to  mine  the  ore,  caused  344. 

by  the  submerging  of  the  land  by  back  Equity  will  not  enjoin  the  bringing  of 

water  from  a  dam  constructed  across  the  weekly  suits  before  the  justice  of  the 

stream  by  an  adjacent  proprietor  lower  peace    for    maintaining   an    obstruction 

down,  action  on  the  case  is  the  proper  across  a  water  course,  where  the  suits 

remedy,  and  ejectment  does  not  lie  where  are  between   two  individuals,  and    the 

tliore  IS  no  adverse  heading.     Ezzard  v.  right  has  never  been    settled    at    law, 

Findley  Gold  Min,  Co.  74  Ga.  520,  68  FAdridfje  v.  Hill,  2  Johns.  Ch.  281. 

Am.  Rep.  446.  ^Simpson  v.  Wabash  R.  Co.  145  Mo* 

•Keller  v.  StoUz,  71  Pa.  356.  64.  46  S.  W.  739;  Wilklow  v.  Lane,  91 

But  a  disseised  owner  of  land  subject-  Barb.  244 ;   Burke  v.  CarlinviUe  Water 

ed  to  flowage  for  six  years  cannot  main-  Co.  176  111.  555,  52  N.  E.  266. 

tain  trespass  quare  olauftum  without  first  See  post,  §  686. 
regaining  possrf^sion.     Mansur  v.  Blake^ 

02  Me.  38. 
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lands  to  a  third  party,  from  one  who  has  promised  by  parol  to  pay 
them.** 

S82.  Belief  in  equity. —  The  character  of  the  injury  caused  by  the 
obstruction  of  the  flow  of  water  in  a  stream  so  as  to  throw  it  back  on 
upper  land  is  such  as  to  bring  the  case  very  easily  within  the  jurisdic- 
tion of  a  court  of  equity,  and  such  courts  have  always  been  very  ready 
to  take  jurisdiction  if  any  facts  were  presented  to  bring  the  case 
within  the  principles  upon  which  equitable  jurisdiction  is  founded. 
As  said  by  Chancellor  Johnson  in  Lambom  v.  Covington  Co.^  nothing 
<»an  be  clearer  than  the  power  of  the  court  to  prohibit  the  obstruction 
of  water  courses,  the  diversion  of  streams  from  mills,  the  back  flowage 
upon  them,  and  injuries  of  like  kind,  which,  from  their  nature,  cannot 
be  adequately  compensated  by  damages  at  law.  The  protection  of 
the  rights  of  the  upper  owner  is  dearly  within  the  power  of  a  court  of 
<»quity.*  Keeping  up  a  milldam  to  the  nuisance  of  a  mill  privil^e 
further  up  the  stream  is  within  the  terms  of  a  statute  giving  equity 
jurisdiction  of  suits  touching  nuisances,  and  is  not  removed  from  such 
jurisdiction  by  the  exclusion  of  cases  in  which  there  is  an  adequate 
remedy  at  law,  where  the  provision  for  the  abatement  of  the  nuisance 
at  law  is  by  motion,  the  granting  of  which  is  discretionary.*  The 
ground  upon  which  the  equity  courts  have  regarded  it  necessary  to 
take  jurisdiction  of  such  actions  is  the  prevention  of  the  destruction 
of  property  and  the  abatement  of  nuisances.^  As  will  be  seen  in  a 
subsequent  section,  to  give  equity  jurisdiction  the  remedy  at  law  must 
be  inadequate;  but  when  the  damming  back  of  the  water  is  likely  to 
I'ause  an  injury  to  health,  the  legal  remedy  is  not  adequate  and  equity 
will  entertain  the  suit.®  And  if  the  productiveness  of  the  land  flowed 
by  the  obstruction  is  destroyed,  equity  will  take  jurisdiction  to  redress 
the  injury,*  especially  if  a   multiplicity   of   suits   will   thereby   be 

^Jeweti  V.  RiokeTy  68  Me.  377.  is  not  available  to  abate  the  nuisance 

*  2  Md.  Gh.  409.  created  by  the  dam  as  it  exists,  becaase 

*Ferri8  v.  Wellborn,  64  Miss.  29,  S  So,  of  a  statutory  remedy  therefor.     Nor- 

165 ;  Earl  v.  DeHart,  12  N.  J.  £q.  280,  tcood  v.  Dickey,  18  Ga.  528. 

72  Am.  Dec.  395 ;  Ma9onic  Temple  Amo.  •Whitfield  v.  Rogers,  26  Miss.  84,  59 

V.  Banks,  94  Va.  695,  27  8.  E.  490;  BuU  Am.  Dec.    244;    Stone    v.    Roeoommon 

V.  VaUey  Falls  Co.  8  R.  I.  42.  Lumber  Co.  59  Mich.  24,  26  N.  W.  216. 

^Bemis  v.  Upham,  13  Pick.  169.  Chancery  has  jurisdiction  of  an   ac- 

*Carlisl€  v.  Cooper,  21  N.  J.  Eq.  576:  tion  against  a  nonresident  for  obstruct- 

Atty.    Oen.    v.    Blount,    11    N.    C.     (4  ing  a  natural  water  course  on  her  land 

Hawks)   384,  15  Am.  Dec.  526.  by  which  the  use  of  a  lai^  quantity  of 

^Minor  y.  DeVaughn,  72  Ga.  208.  fine,  productive  lands  on  an  adjoining 

A  bill  in  equity  is  the  proper  remedy  plantation  is  destroyed.    Gordon  v.  Wmr- 

to  prevent  the  raising  of  the  height  of  field,  74  Miss.  553,  21  So.  151. 

a  dam,  the  pond  created  by  which  is  al-  But  the  removal,  by  decree  of  a  court 

leged  to  be  injurious  to  the  health  of  an  of  equity,  of  a  milldam  whereby  lands 

adjoining  property   owner,   although  it  are  flooded  so  far  as  it  exceeds  a  proper 
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avoided^  Equitv  may  also  prevent  the  interference  with  mill  rights 
further  iip  the  stream.*  And  it  is  immaterial  that  the  property  is 
situated  on  a  lake.*  Equity  may  take  jurisdiction  to  determine  the 
height  to  which  the  water  may  be  set  back.*^  And  it  may  compel  the 
payment  of  an  award  for  the  privilege  of  flowage,  made  by  arbitrators 
mutually  chosen^  or  the  abatement  of  the  dam.^  *  But  equity  will  not 
enjoin  an  obstruction  made  under  authority  of  a  statute.^ ^  Nor  will 
it  take  jurisdiction  to  settle  the  legal  rights  of  the  parties, — as,  where 
the  lower  owner  claims  a  prescriptive  right  to  maintain  the  obstruc- 
tion.^^ Kor  will  it  issue  a  decree  against  obstructions  which  defend- 
ant is  not  shown  to  intend  to  create. ^^  And  an  injunction  will  not 
be  granted  if  the  obstTuction  has  been  removed  and  there  is  no  likeli- 
hood of  its  being  replaced,  while  the  one  responsible  for  it  is  of  un- 
questioned ability  to  respond  for  the  damages.^'  Equity  will  not  take 
jurisdiction  merely  to  award  damages.^®     The  construction  of  a  road 


height  is  not  a  matter  of  right,  hut  rests 
within  the  equitable  discretion  of  the 
court,  and  is  dependent  upon  the  eircum- 
atances  of  the  case.  Miller  v.  Comtccll, 
71  Mich.  270,  38  N.  W.  912;  Turner  v. 
BarU  71  Mich.  128,  15  Am.  St.  Rep.  243, 
38  N.  W.  SIM). 

'The  owner  of  a  milldam  will  be  en- 
joined from  maintaining  it  at  such  a 
height  as  practically  to  destroy  300 
acrea  of  land,  and  inflict  constantly  re- 
curring injury  upon  its  owners,  who  sev- 
erally would  have  a  right  of  action  in- 
volving n  multiplicity  of  suits  and  vex- 
atiouft  litigation.  Turner  v.  Hart,  71 
Mich.  128.  15  Am.  St.  Rep.  243.  38  N.  W. 
800. 

*Unmmond  v.  Fuller,  I  Paige.  197: 
Fnrnuin  v.  Blackntone  Canal  Co.  1 
Sumn.  47,  Fed.  Cas.  No.  4,675:  Htumbo 
V.  Snleif,  23  Neb.  212.  36  N.  W.  487. 

*rroe  V.  Ijarnon,  84  Iowa.  649,  35  Am. 
St.  Rep.  336,  51  N.  W.  179;  Uoyd  v. 
Thow90n,  60  N.  Y.  Supp.  72. 

The  wrongful  closing  up,  by  the  con- 
struction of  a  dam  therein,  of  the  outlet 
of  a  lake  which  has  existed  as  a  running 
stream  or  creek  forty  years,  thus  causing 
the  overflow  ing  of  lands  adjacent  to  such 
lake  and  outlet,  and  depriving  the  own- 
en  thereof  of  the  uae  of  the  water  of 
the  outlet,  is  an  invasion  of  property 
rights  which  a  court  of  equity  will  pro- 
tect. Roberts  v.  Rust,  104  Wis.  619,  80 
N    W    914 

'^mrlUle  v.  Cooper,  18  N.  J.  Eq.  241. 

^WHmington  Water  Potcer  Co.  v. 
Rvams,  166  ill.  548,  46  K.  E.  1083. 

**k  court  of  equity  will  not,  at  the  suit 


of  an  upper  riparian  owner  threatened 
with  injury,  enjoin  the  holders  of  diar- 
ters  granted  by  adjoining  states  giving 
the  exclusive  privilege  perpetually  m 
constructing  and  maintaining  lodes  at 
falls  on  a  navigable  river  forming  a 
common  boundary,  and  authorizing  the 
making  of  a  dam  and  flowing  or  other- 
wise injuring  property  in  connection 
therewith,  from  building  on  the  original 
site  a  new  dam  to  be  used  for  manufac- 
turing purposes;  although  it  is  shown 
that  transportation  owing  to  better  and 
cheaper  railroad  facilities  had  for  many 
years  ceased  at  these  river  locks;  that 
the  former  dam,  then  only  used  to  run 
a  sawmill,  had  been  carried  away  twen- 
ty-fivp  ypars  before;  and  that  during 
that  whole  time  there  had  been  no  use 
of  the  franchise,  nor  anything  done  un- 
tipr  the  charters:  because  the  practical 
effect  of  such  an  injunction  would  be 
indirectly  decreeing  a  forfeiture  of  such 
charters :  and.  while  such  a  forfeiture 
may  be  adjudged  for  nonuser.  long  con- 
tinued and  intentional,  such  a  judg- 
ment can  only  be  rendered  in  a  court  of 
law  in  a  direct  action  for  the  purpose 
Ottaqnechee  Woolen  Co.  v.  'Seu:tonj  57 
Vt.  451. 

**Outcalt  v.  George  W.  Helme  Co.  42  N. 
J.  Eq.  665.  9  Atl.  683,  Overruling  (N.  J. 
Eq.)   3  Cent.  Rep.  472. 

^*TaUey  v.  Tffree,  2  Rob.  (Va.)  500; 
Wheeler  v.  Steele,  50  Ga.  34. 

"fiffare  v.  Sunapee  Dam  Co,  70  N.  H. 
458,  59  L.  R.  A.  55,  50  Atl.  108. 

'*  In  Hudson  v.  Burk,  48  Mo.  App.  314, 
an  action  to  recover  damages  for  the  oh- 
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embankment  across  a  water  course  may  be  enjoined  until  a  proper 
culvert  is  constructed."  In  Ecton  v.  Lexin-gion  &  E.  R.  Co.^^  tlie 
QQort  says:  The  construction  by  a  railroad  company  of  culverts  or 
drain  pipes  through  the  embankment  of  its  roadway  of  insufficient 
size  or  capacity  to  carry  off  the  water  of  a  stream  after  heavy  rainfalls, 
by  reason  of  which  the  land  of  an  owner  is  overflowed,  greatly  injur- 
ing it,  is  a  continuing  and  recurring  nuisance,  for  the  abatement  of 
which  sudi  owner  can  maintain  a  bill  in  equity.  Injury  to  the  lower 
owner  is  no  gi-ound  for  refusing  the  injunction  if  the  act  is  wrong 
ful.'*  A  mill  owner  may  be  restrained  by  injunction  from  raising 
hia  dam  for  the  apparent  purpose  of  embarrassing  a  railroad  company 
in  constructing  its  road  across  his  land,  although  duly  condemned.*'^ 
An  injunction  will  be  granted  at  the  suit  of  a  landowner  to  restraiu 
the  construction  by  a  water  company  of  a  new  dam  at  a  different  site^ 
resulting  in  the  destruction  of  his  easement  in  a  ford  in  tlie  stream 
and  the  enlargement  of  a  ditch  upon  his  land  beyond  the  limits  of  the 
right  of  way  therefor  owned  by  the  company,  and  the  cutting  of  tim- 
ber in  the  accomplishment  of  such  work,  as  such  injury  is  more  than  u 
mere  trespass,  and  goes  to  the  destruction  of  his  estate.^'  An  injunc- 
tion restraining  a  lumber  company  from  repairing  and  operating  a 
dam  whereby  the  lands  of  the  complainant  are  flooded  w^ill  not  be  sus- 
pended so  as  to  permit  a  further  flowing  of  the  complainant's  lands  U>- 
enable  the  lumber  company  to  float  the  remainder  of  its  logs,  when* 
two  suspensions  of  sixty  days  each  have  already  l^een  planted,  afford- 
ing the  company  ample  opportunity  to  get  out  its  logs.^- 

otruction  of  a  water  course,  and  to  re-  A  railroad  company  wiU  be  enjoined 
strain  the  rebuilding  of  the  oljstruction  from  filling  up  trestle  work  over  a 
which  had  been  washed  away,  the  ma-  stream,  leaving  only  an  archway  of  in- 
jority  of  the  court  were  of  the  opinion  sufficient  size  to  permit  the  escape  of 
that  it  was  not  an  action  of  an  equitable  water  during  ordinary  or  heavy  rain- 
nature  80  as  to  entitle  tlie  plaintiff  lo  falls,  the  effect  of  which  would  be  to 
the  application  of  equitable  rule's  in  as-  cause  the  water  to  overflow  adjoining 
sessing  his  damages,  and  distinguished  lands  to  the  great  and  irreparable  injuri' 
it  from  Paddock  v.  Homrs,  102  Mo.  22(J,  thereof,  which  damages  will  be  continu- 
10  L.  R.  A.  254,  14  S.  W.  746,  an  action  ous  from  year  to  year,  compelling  the 
to  recover  damages,  and  t.o  restrain  tlio  owners  to  bring  numerous  suits  to  re- 
continuance  of  a  nuisance,  in  which  cover  therefor.  Jjake  Erie  d  H'.  R.  Co. 
equitable  rules  were  applied  on  the  v.  Young,  135  Ind.  426,  41  Am.  St.  Rep. 
<Xround  that  while,  in  the  Hudson  case,  430,  35  N.  E.  177. 
the  obstruction  had  already  been  re-  "21  Ky.  L.  Rep.  921,  53  S.  \V.  523. 
moved,  and  the  only  equitable  relief  ^Wright  v.  Turner,  10  Grant  Vh.  (U> 
n«ked  was  to  restrain  its  rebuilding,  in  C.)  67. 

the  Paddock  Case    the    nuisance    com-  ^Longtrood  Valley  R.  Co.  v.  Baker,  27 

plained  of  was  not  only  in  existence,  but  N.  J.  Kq.  166. 

in  a  previous  action  to  recover  damages  ^MendenlMll    v.    Han'Murgh    Watrr 

had  been  declared  a  nuisance;  so  that,  Po\cer  Co.  27  Or.  38.  39  Pac.  399. 

while  the  action  was  to  recover   dam-  ^Michigan  Ixiud  rf  Iron  Co.  v.  Glevr- 

pges  for  its  continuance,  it  was,  in  effect,  land  Saw  mill  rf  Lumhrr  Co.  109  Mich. 

an  eqilitable  action  to  abate  it.  164.  (»(;  X.  W.  053. 


"Sanger  v.  Philadelphia,  10  Pliiln.  338. 
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682a.  Injury  muBt  be  irreparable— In  Rosserv.  Randolph^  which 
was  an  action  to  restrain  the  location  and  operation  of  a  mill  as  creatr 
ing  a  nuisance  and  interfering  with  a  spring  of  water  on  adjacent 
lands,  it  is  said  that  "it  may  be  safely  laid  down  as  applicable  to.  this 
olass  of  cases  that  it  must  be  satisfactorily  shown  that  the  proposed 
erection  \yould  inflict  an  irreparable  injury, — such  a  one  as  could  not 
be  adequately  compensated  in  damages ;  or  it  must  threaten  materially 
to  impair  the  comfort  of  the  existence  of  those  living  near  it,  to  entitle 
those  aggrieved  to  the  aid  of  the  preventive  justice  of  the  law.^  But 
as  shown  by  the  cases  cited  in  the  preceding  section,  the  character  of 
the  injury  inflicted  b}'  the  backing  of  water  upon  the  upper  owner  is 
such  that  there  is  seldom  an  adequate  remedy  at  law.  And  since  the 
cHiurts  before  which  the  suits  are  brought  are  now  clothed  with  equity 
powers,  they  are  readily  persuadied  that  the  remedy  by  injunction  is 
the  most  effective,  and  that  writ  is  awarded  in  cases  where  it,  perhaps, 
would  not  have  been  awarded  by  the  chancellors  of  the  olden  time. 
The  attitude  of  tlie  courts  at  the  present  time  is  well  expressed  in  Ora- 
ham  V.  Burr,^  where  the  court  said  the  common-law  remedy  of  one 
whose  water  rights  are  injured  by  a  lower  proprietor  damming  back 
water  is  not  sufficient  to  deprive  him  of  equitable  relief  by  way  of  in- 
junction, although  he  is  not  at  the  time  applying  the  water  power  to 
any  useful  purpose.  But  even  now  it  is  necessary  to  make  out  a  case 
showing  the  need  of  equitable  aid,  and  equity  will  not  entertain  the 
bill  where  the  injury  is  slight  and  easily  redressed,  or  the  plaintiff  has 
slept  on  his  rights  to  such  an  extent  as  to  indicate  that  he  did  not 
regard  the  injury  as  of  much  importance."*  Equity  will  look  with 
favor  upon  a  bill  which  charges  that  the  nuisance  may  generate  dis- 

*7  Port  (Ala.)  238,  31  Am.  l>c.  712.  extending  into  the  highway,  and  sudi 
■In  Beamish  v.  Barrett^  16  GrAnt  Ch.  dam  does  not  constitute  a  public  nui- 
(U.  C.)  318,  a  bill  to  restrain  the  dam-  «ince  in  fact,  equity  wiU  not  grant  rc- 
ming  back  of  water,  Richards,  Ch.  J.,  lief  to  the  plaintiff,  where  it  appeara 
said  that  later  autliorities  tend  to  show  that  his  injury  can  be  remedied  by  ex- 
that  the  court  of  chancery  has  power  to  tending  the  slope  of  the  embankment 
restrain  the  damming  of  water,  though  onto  bin  land  so  as  to  afford  access  to> 
no  express  damage  has  been  caused  by  the  highway,  as  the  injury  caused  by 
it.  as,  where  its  continuance  for  a  sufll-  the  dnm  in  such  case  can  be  remedied  by 
dent  period  may  ri})en  into  a  right.  But  an  action  at  law  for  damages.  Stone  v. 
that,  m  exercising  that  power  the  court  PcckJuim,  12  R.  I.  27. 
ought  not  to  go  beyond  what  is  neces-  An  injunction  will  not  be  granted  t(V 
sary  to  protect  the  inter ent  of  the  party  restrain  the  erection  and  operation  oLii 
applying.  mill  on  the  ground  that  it  deprives  the 

*  4  Granted.  (U.  G.)  1.  owner   of   adjacent  lands   of   a    spring 

^Hieskell  v.  Gross,  7  Phila.  317,  3  thereon,  where  it  appears  that  bv  dig- 
Brewst.  (Pa.)  430;  Thomas  v.  Calhoun^  ging  a  ditch  and  making  an  embankment 
68  Miss.  80;  TaUvy  ▼.  Tyree,  2  Rob.  the  spring  would  be  protected  from  the 
(Va.)   600.  rise  in  the  stream  occasioned  by  the  op- 

Where  plaintiff's  access  to  a  highway  eration  of  the  mill,  or  where  it  does  not 
is  interrupted  by  the  erection  of  a  dam   appear  but  that  a  well  could  easily  be 
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ease.'  With  respect  to  the  protection  of  land  from  overflow  the  rule 
is  stated  in  Hagge  v.  Kansas  City  8,  R.  Co.*  as  follows :  Ordinarily, 
where  an  injury  is  done  to  land  by  the  overflow  of  waters,  caused  by 
the  erection  and  maintenance  of  a  ^'nuisance,  which  occurs  only  occa- 
sionally, in  the  absence  of  the  insolvency  of  the  wrongdoer,  an  action 
for  damages  would  afford  a  complete  remedy,  and  equity  will  not  en- 
tertain a  suit  to  enjoin  the  nuisance ;  but  there  may  be  cases  where  the 
(constant  exposure  of  lands  to  overflow  may  result  in  damages  of  such 
H  nature  that  th oy  cannot  be  adequately  compensated  at  law,  and,  in 
a  clear  case,  a  court  of  equity  will  grant  relief  against  a  continuing 
nuisance,  without  waiting  for  a  judgment  at  law  establishing  the  fact 
of  the  nuisance  and  the  plaintiff's  legal  right.  Therefore,  the  con- 
struction of  a  dam  will  not  be  enjoined  at  the  suit  of  a  landowner 
upon  the  ground  that  it  will  cause  water  to  overflow  the  banks  of  a 
htream  and  flood  his  land,  where  it  appears  that  such  overflow  would 
only  occur  during  frc«het«,  and  that  such  land  has  been  overflowed 
ihiring  such  freshets  in  the  absence  of  any  dam,  as  it  cannot  be  pre- 
sumed such  dam  will  increase  the  damage  resulting  thereto.'^  If  the 
injury  is  trifling  or  of  a  merely  nominal  character,  equity  will  not 
interfere.®     A  railroad  embankment  will  not  be  destroyed  because  cre- 

had  in  the  neighborhood  of  tlie  sprinji^.  ^Ksson  v.  Wattier,  25  Or.  7,  34  Pac. 

RM8er  T.  Randolph,  7  Port.  (Ala.)  23S.  756. 

:n  Am.  Dec.  712.  *McCord  v.  /fccr,  12  Ohio,  387;  Quacb- 

The  construction  of  a  dam  so  as  to  enbuah  v.  Van  Riper,  3  N.  J.  Eq.  350, 

cause  the  water  of  a  stream  to  set  back  29  Am.  Dec.  716;  Itasaett  v.  SaUslmry 

upon  the  newly  constructed  water  power  Mfg,  Co.  47  N.  H.  426 :  Foas  t.  Holeomb, 

of  an  upper  riparian  proprietor,  wliose  32  Mich.  494. 

riffht  to  construct  such  water  power  had  One  whose  mill  site  is  covered  by  back 
i»een  determined  only  by  the  ex  parte  water  caused  by  a  lower  dam,  and  who 
proceedings  by  which  he  secured  permis-  has  purchased  none  of  the  material  nor 
j4ion  to  erect  the  same,  does  not  present  taken  any  steps  towards  erecting  a  mill, 
H  ca.se  of  irreparable  damage  or  pressing  except  commencing  a  dam,  whidi  is  en- 
necessity  entitling  the  upper  proprietor  tirely  insufficient,  may  not  have  an  in- 
to an  injunction.  Welton  v.  Martinj  7  junction  to  prevent  the  defendant  from 
Mo.  307.  flowing  back  water  upon  the  mill  site. 

Where,  after  an  action  was  commenced  when  the  defendant  has  built  a  mill, 
against  defendant  for  raising  his  dam  erected  a  dam,  expending  a  considerable 
so  as  to  overflow  the  plaintiff's  land,  he  sum  of  money,  without  any  objection  on 
removed  the  ilashboards,  thereby  lower-  the  part  of  plaintiff,  although  he  well 
ing  the  water  so  that  it  did  not  set  back  knew  the  facts  and  when  he  has  given 
upon  plaintiflf*9  land  except  after  severe  no  notice  of  an  intention  to  institute 
rains  or  sudden  melting  of  snow,  and  an  action  under  the  statute  for  the  re- 
it  not  appearing  that  such  occasional  covery  of  damages.  Nasser  v.  flcctey,  10 
overflowings  would  injure  the  trees  Neb.  460,  6  N.  VV.  765. 
growing  on  plaintiff's  land,  no  irrepara-  Injunction  will  not  lie  at  the  instance 
ble  injury  or  mischief  is  shown  entitling  of  a  mill  owner  to  restrain  the  construc- 
him  to  an  injunction.  Smith  v.  King,  61  tion  on  piles  over  a  river  of  a  building. 
Conn.  511,  2S  Atl.  92.3.  wliich  it  is  alleged  will  cause  the  wat-ers 

^White  V.  Forhes,  Walk.  Ch.   (Mic)i.)  thereof  to  set  back  to  some  extent,  if  no 

312.  material      injury      results      therefrom. 

•  104  Fed.  391.  Jancsrille  v.  Carpenter^  77  Wis.  288,  8 
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atiDg  a  nuisance  by  obstructing  the  natural  flow  of  waters  when  com- 
pensatory damages  can  be  recovered.*  The  fact  that  the  injury  is 
small  will  not  prevent  equity  from  taking  jurisdiction,  however,  if 
plaintiff  has  established  his  right  by  an  action  at  law  without  obtain- 
ing the  abatement  of  the  obstruction.*®  The  remedy  for  breach  of 
contract  with  reference  to  the  obstruction  is  usually  sufficient  to  pre- 
vent equity  from  taking  jurisdiction  of  a  suit  to  enforce  it** 

588b.  When  rirht  must  be  established  at  law. —  When  the  injury  is 
of  a  class  that  haste  is  not  required  to  prevent  irremediable  injuries, 
or  which  may  be  promptly  stopped  upon  recovery  of  a  judgment, 
equity  will  not  take  jurisdiction  until  the  right  has  been  established  in 
an  action  at  law.*  80,  where  the  rights  of  the  parties  and  the  extent 
to  which  the  plaintiff  is  entitled  to  relief  are  not  clear,  equity  will  re- 
fuse jurisdiction  until  the  rights  have  been  settled  by  a  legal  action.^ 
Although  it  has  been  held  that  the  fact  that  thecomplainant  has  not  ch- 
tablished  his  right  at  law  is  no  ground  for  demurrer  to  the  bill.'''  Where 
the  injury  is  manifest,  the  right  clear,  and  the  nuisance  a  continuing 
one,  equity  may  take  jurisdiction  although  no  action  has  been  brought, 
at  law.*  An  overflow  of  an  owner^s  lands  on  a  stream  of  water, 
caused  by  the  erection  of  a  milldam  below,  thereby  destroying  the 

'MeCord  v.  Iker,  12  Ohio.  .%7;  Porter 
T.  Wilkam,  17  Me.  202. 

The  owner  of  a  mill  and  dam  ia  not 
entitled  to  an  injunction  restraining  the 
raising  of  a  dam  to  a  height  likely  to 
cause  the  water  to  flow  back  and  injure 
hifl  mill,  until  he  shall  have  firat  estab- 
lished his  rights  in  a  court  of  law,  un- 
less the  defendant's  dam  was  constructed 
Pursuant  to  the  statute  relating  to  mill - 
ams,  which  gives  such  remedy.  Arnold 
V.  Klepper,  24  Mo.  273. 

'The  grantee  of  land  with  the  fall  of 
water  in  a  creek  and  the  full  use  of  a 
mill  that  may  be  erected,  so  that  the 
grantor  shall  not  raise  an  exbting  dam 
HO  as  to  impede  any  mill  whidi  may  be 
erected,  cannot,  in  case  he  erects  a  mill 
within  the  back  water  of  the  lower  dam, 
maintain  an  equity  suit  to  enjoin  the 
maintenance  of  the  lower  dam  until  he 
has  established  his  right  at  law, — eape- 
cially  where,  in  consideration  of  his  deed, 
lie  releases  the  grist  mill  and  land  there- 
by covered  and  appertaining,  and  also 
the  water,  milldam,  and  ground  covered 
thereby.  Tan  Bergen  v.  Van  Bergen,  3 
.lohns.'C^h.  282.  8  Am.  Dec.  511. 

*Tjockirood  Co.  v.  Latrrence,  77  Me 
2fl7,  52  Am.  Rep.  76.3. 

*Lrarnrd  v.  Hunt,  63  Miss.  373. 


L..  R.  A.  SeS,  20  Am.  St.  Rep.  123,  46  N. 
W.  128. 

•Brotcn  v.  Carolina  C.  R.  Co.  83  N.  0. 
128. 

"•Wright  V.  Turner,  10  Grant  Ch.  (U. 
C.)   67. 

"  Equity  will  not  speciflcally  enforce 
a  contract  by  the  owner  of  a  milldam 
which  injures  property  flowed  by  a  pond 
to  reduce  the  height  of  the  dam  and 
clean  out  the  channel  of  the  stream  suf* 
ficiently  to  relieve  the  land  of  the  sur- 
plus water,  where  the  contract  provides 
liquidated  damages  for  failure  to  per- 
form it,  and  nothing  appears  to  show 
that  an  action  at  law  woiild  not  furnish 
adequate  relief.  McCarter  v.  Armstrong, 
32  S.  C.  203,  8  L.  R.  A.  625,  10  8.  E.  953. 

An  injunction  will  not  be  granted  to 
restrain  one  tenant  in  common  from  re- 
constructing a  dam  in  violation  of  an 
alleged  agreement,  for  a  valuable  con- 
sideration, between  the  plaintiff  and  such 
tenant  in  common,  that  a  decree  may  be 
ti^en  perpetually  enjoining  the  erection 
of  the  dam  on  a  former  bill  still  pending 
between  the  plaintiff  and  both  of  the  ten- 
ants in  common,  and  in  which  an  injunc- 
tion had  been  refused,  where  the  other 
tenant  in  common,  whose  interest,  if  any. 
has  been  assigned  as  a  homestead  for  hi<^ 
wife  and  children,  is  not  a  partv  to  the 
second  bill.    Gl4t98  v.  Clark,  53  Ga.  380. 
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only  lasting  spring  on  his  place,  in  which  destruction  such  owner  did 
not. acquiesce,  is  so  manifestly  a  nuisance,  and  the  owner's  right  to 
its  abatement  so  clear,  and  the  injury  caused  of  such  a  character  that 
it  cannot  be  compensated  in  damages,  that  a  court  of  equity  will  inter- 
pose to  prevent  the  mischief,  without  the  necessity  of  a  trial  at  law^ 
being  first  had  to  establish  the  existence  of  a  nuisance.^ 

582c.  Effect  of  laches. —  One  injured  by  the  damming  back  of  water 
must  move  promptly  in  order  to  be  entitled  to  an  injunction  against 
the  dam,  and  he  cannot  acquiesce  in  the  dam  for  a  period  of  years, 
and  tlien,  when  the  water  is  temporarily  drawn  do^vn,  apply  for  an  in- 
junction against  the  restoration  of  the  level  on  the  same  basis  that  he 
might  have  applied  at  the  time  of  the  construction  of  the  dam.*  And 
the  same  rule  will  prevent  the  abatement  of  the  dam,  as  well  as  intei^ 
ference  with  the  reconstruction  of  it^  As  was  seen  in  the  preceding 
section,  the  destruction  of  a  spring  is  such  an  irremediable  injury  that 
(Kjuity  will  take  jurisdiction  of  a  suit  to  prevent  it  But  in  CaldweU 
Y.  Knolt,^  it  was  held  that  damage  to  lands  and  injury  to  a  spring 
caused  by  the  backing  up  of  the  waters  from  a  dam  are  not  such  an 
immediate  and  irreparable  injury  to  clear  and  undoubted  rights  as 
to  confer  upon  a  court  of  equity  jurisdiction  to  abate  or  prostrate  such 
milldam,  where  the  owners  of  the  lands  claimed  to  be  injured  con- 
sented to  the  building  of  the  dam,  and  the  same  was  allowed  to  re- 
main, without  protest,  for  upwards  of  ten  years.  The  question 
whether  this  parol  license  can  be  revoked  after  the  expense  incurred 
in  building  such  dam  and  the  length  of  time  that  has  elapsed  since  its 
erection  is  one  determinable  in  courts  of  law,  and  not  of  equity.  The 
Rhode  Island  court  has  extended  the  equitable  jurisdiction  in  this 

^Vaughn  v.  Law,  1  Humpb.  123,  Dis-  soribes  in  the  deed  that  the  gi'antec  shall 

linguishing  Caldwell  v.  Knott,  10  Yerg.  have  the  ri^^ht  to  overflow    his    lands 

209.  within  specified  limits,  and  the  grantor 

^Southard  v.  Morris  Canal  d  Bkg.  Co.  allows  the  grantee  to  maintain  the  dam 

1  N.  J.  Eq.  518 ;  Blake  v.  Comtoell,  65  in  such  a  condition  as  to  flow  the  water 

Mich.  467,  32  X.  W.  803 ;   Sheldon    v.  beyond  the  specified  limits  for  more  than 

Rockwell,  9  Wis.  167,  76  Am.  Dec.  266.  two  years,  and  subsequently  the  grantor 

H)aldwell  v.    Knotty    10    Yerg.    209 ;  as  mortgagee  of  such  mill  site  and  water 

Outoalt  V.  Oeorge  W.  Helme  Go,  42  N.  J.  priWleije,  advertises  the  same  for  sale 

Kq.  605,  9  Atl.  683;  Hyde  v.  French  (N.  in  such  condition,  and  permits  a  subse- 

J.  Eq.)  21  Atl.  1069;  Sprague  v.  Rhodes,  quent  grantee  of  the  mill  site  to  repair 

6  R.  I.  57,  75  Am.  Dec.  678.  the  dam,  keeping  it  at  the  same  height, 

Injunction  will  not  lie  to  compel  the  and   to   erect  mills    adjusted    to    that 

lowerinc^  of  a  dam  which  was  raised  un-  height,  he  will  not  lie  granted  an  injunc- 

der  an  agreement  to  purchase  the  land  tion  to  compel  the  lowering  of  the  dam 

to  be  flowed  thereby,  although  the  mill  so  as  to  restrict  Uie  flowage  within  the 

owner  has  failed  to  carry  out  lii^  con-  limits  expressed  in  his  grant  to  the  for- 

tract,  where  the  dam  has  been  permitted  luer  grantee.    Sprogus  v.  Bteere,  1  R.  L 

to  remain  for  several  vears.    Stevens  v.  247. 

Ryerson,  6  N.  J.  Eq.  477.  » 10  Yerg.  209. 

Where  the  grantor  of  a  mill  site  pre- 
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class  of  cases  beyond  what  was  exercised  in  other  stat-os.  It  is  held 
that  the  fact  that  a  dam  has  been  kept  up  without  conipensation,  to 
the  injury  of  the  plaintiff,  is  not  ground  of  demurrer  to  a  bill  for  in- 
junction, merely  because  it  does  not  appear  that  his  right  before  the 
filing  of  the  bill  has  been  established  at  law.  In  such  a  case,  under 
the  more  modem  doctrine  of  the  equity  courts,  the  lapse  of  time,  short 
of  the  time  of  limitation,  will  not  deprive  the  plaintiff  of  his  rif^ht  to 
have  the  milldam  abated,  although  it  is  not  alleged  that  his  right  has 
been  established  in  an  action  at  law.^ 

582d.  Temporary  injunction. —  If  tlie  obstruction  is  not  complotod 
and  it  is  evident  that  it  will  cause  injury  to  tlie  ox)mplainant's  prop 
erty,  a  temporary  injunction  may  be  granted  to  prevent  its  completion 
until  the  rights  of  the  parties  can  be  determined,  although  tlie  injtiry 
which  will  be  caused  by  it  will  not  be  large.^  So,  it  will  be  granted 
where  the  nuisance  may  aft*ect  the  health  of  complainant  and  his  fam- 
ily.* But  in  an  action  by  an  upper  riparian  o^vner  to  compel  a  lower 
proprietor  to  remove  a  wing  dam  alleged  to  cause  the  water  to  flow 
back  upon  the  water  wheels  and  premises  of  the  upper  owner,  an  in- 
junction pendente  lite  restraining  the  raising  or  backing  of  water 
upon  the  water  wheels  is  improper,  where  the  lower  proprietor  denies 
that  the  wing  dam  has  such  effect,  since  it  compels  him,  at  his  peril, 
to  determine  one  of  the  principal  issues  to  be  tried  in  the  action/* 
And  in  any  case  where  the  obstruction  is  completed  and  the  injury 
done^  equity  will  hesitate  before  granting  a  preliminary  injunction, 
and  will  not  do  so  unless  the  necessity  for  it  is  obvious  and  imper- 
ative.* 

^Sprague  r.  Rhodea,  4  R.  I.  301.  been  declared  a  nuisance    and    ordered 

*PhUip8  T.  Staeket,  1  Overt.  200.  abated, — as  a  matter  of  fact  it  is  a  nui- 

H>gleiree  v.   McQuaggSf  67   Ala.  580,  sance  as  to  such  owners, — and  they  arc 

42  i^.  Rep.  112.  able  to  respond  to  all  damages  wliich 

^K^eaevuie  ▼.  KeeaevUle  Elecirie   Oo,  may  be  caused  by  tbe  abatement  of  the 

•09  App.  DiT.  381,  89  K.  Y.  Supp.  249.  dam.    Abin  ▼.  Da>vi9,  14  Kan.  143. 

^A  temporary  injunction    restraining.       Under  a  bill  asking  that  tha  proper 

pending  an  aeti<m  for  a  permanent  in-  height  of  a  dam  be  determined  and  l^ed 

jonetion,  the  abatement   to    a    certain  by  a  decree,  and  praying  for  general  re- 

tieight  of  a  dam  causing  the  overflow  of  lief,  an  injunction  should  not  be  granted 

the  Unds  of  another,  is  properly  refused,  restraining  the  defendant  until  the  final 

where  it  does  not  appear  that  proceed-  hearing  from  strengthening  the  dam  or 

ings  fiM-  the  constructiim  thereof  were  doing  anything  to  make  it  more  perma- 

^rer  had  under  the  milldam  act,  or  that  nent,    thus    preventing    its    protection 

the  consent  of  those  whose  lands    are  against  high  waters  or  other  accident, 

overflowed  was  ever  obtained,  but  the  it  not  appearing  that  the  trespass  is  ir- 

ri|^t  to  relief  is  based  on  the  fact  of  reparable  in  damages,  or  that  defendant 

ownership,  and  that  the  owner  had  never  is  insolvent  and  incapable  of  responding 

been  ordered  to  remove  it,  but  such  dam  to  any  recovery  that  may  be  obtained 

had,  in  a  proceeding  between  the  owners  by  complainant,  or  that  the  injunction 

•of  the  overflowed  kind  and    the   actual  is  necessary  to  avoid  a  multiplicity  of 

jKMse^Pors  and  managers  of  the  milldam,  actions.    Wheeler  v.  BteeU.  50  Ga.  34. 
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583.  Criminal  proceedin^^. —  Criminal  proceedings  are  not  available 
U)  protect  the  rights  of  individuals  unless  expressly  made  so  by  stat- 
ute. And  the  act  cannot  be  brought  within  roach  of  the  criminal  law 
by  alleging  tie  intent  to  commit  a  criminal  oifense  by  conduct  relating 
solely  to  the  damming  back  of  water,  unless  such  conduct  is  plainly 
within  the  intent  of  the  statutes.  Thus,  an  indictment  will  not  lie  for 
conspiracy  to  commit  the  civil  ti*espass  of  flowing  tlie  lands  of  riparian 
owners  by  means  of  flashboards  upon  a  dam,  with  the  intent  of  depre- 
ciating tlieir  value.* 

584.  Joinder  of  causes  of  action.—  A  prayer  for  past  damages  may 
be  inserted  in  a  bill  filed  to  restrain  the  continuance  of  a  nuisance^ 
since,  equity  having  taken  jurisdiction,  will  afford  complete  relief 
and  assess  the  damages  to  which  complainant  is  entitled ;  and  a  prayer 
for  injunction  may  be  inserted  in  an  action  to  recover  damages  which 
have  already  accrued,*  But  if  the  obstruction  has  been  removed,  so 
Uiat  all  that  is  to  be  settled  is  the  damages,  a  prayer  for  injunction 
against  rebuilding  the  obstruction  cannot  be  inserted  for  the  purpose 
of  giving  equity  jurisdiction  of  the  suit'  And  the  same  rule  applies 
in  case  the  obstruction  has  been  removed,  although  the  suit  is  for  an 
injunction,  and  the  prayer  for  damages  is  merely  incidental.'  But 
all  claims  for  injury  arising  out  of  the  same  transaction  must  be 
joined,  and,  therefore,  causes  of  action  for  damages  from  the  destruc- 
tion of  crops  on  part  of  a  tract  of  land,  and  the  preventing  of  the 
planting  of  crops  on  another  part  of  the  same  tract,  arising  from  a 
single  wrongful  overflowing  of  the  entire  tract,  cannot  be  split;  and 
judgment  in  an  action  on  one  of  such  causes  of  action  without  the 
joinder  of  the  other  is  a  bar  to  a  subsequent  action  on  the  latter.* 

585.  Notice;  pleadin^^;  evidence. — A  request  to  remove  a  dam  is  not 
necessary  to  entitle  plaintiff  to  recover  for  flow^age,  where  the  dam  was 
erected  by  the  defendant.^  As  in  all  other  cases  under  the  reformed 
procedure,  the  complaint  must  contain  a  plain  statement  of  the  facts 
upon  which  complainant  relies  for  a  recovery,  and  the  proof  must  cor- 
respond with  the  allegations.*     The  bill  need  not  allege  tlie  amount  of 

^Statc  V.  Rtraic,  42  N.  H.  393.  *Grig8by  v.  Clear    Lake    Watervx>rkJt 

^Drinlamter  v.  Sauble^  46  Kun.   170,  Co.  40  Oal.  396. 

26  Pac.  433.  ^Wichita  A   W.   R,   Co.  v.   Bcehe,  39 

But  the  Rhode  Island  court  has  held  Kan.  465,  18  Pac.  602. 
that  an  action  for  damages  for  past  in-  ^Branch  v.  Doane,  17  Conn.  402. 
juries  occasioned  by  the  obstruction  of  'A  bill  alleging  (1)  a  right  of  flowage 
a  natural  stream  cannot  be  joined  in  a  from  forty  years'  acqiiic^tcence  in  its  ex- 
suit  for  injunction  restraining  the  main-  ercise,  and  (2)  the  acquisition  of  the 
tenance  of  such  obstruction.  Miner  v.  right  to  construct  and  maintain  the 
yich^ls  (R.  I.)   52  Atl.  803.  dam  from  the  persons  interested  prior 

'Hudson  V.  Burky  48  Mo.  App.  314.  to  its  erection,  cannot  be  sustained  by 
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dauiages  whioli  had  been  inciUTod.''  Where  the  aetion  is  for  the 
abatement  of  the  dam,  evidence  of  injuries  done  after  the  eommena^ 
ment.  of  tlie  action  is  admissible  for  the  purpose  of  showing  that  the 
fetruetui-e  is  in  fact  illegal/  And  upon  the  question  whether  or  not 
the  flood  which  caused  the  injury  was  unprecedented,  evidence  of  sub- 
sequent floods  may  be  given  in  connection  with  that  of  former  ones.^ 
The  fact«  indicated  by  tlie  actual  condition  of  the  viiter  cannot  be 
overcome  by  evidence  of  surveys  and  levels  made  by  engineers.*  The 
damages  cannot  be  fixed  upon  the  mere  opinion  of  witnesses.*^  The 
witnesses  should  describe  the  injury  and  state  the  circumstances  so  as 
to  enable  the  jury  to  form  their  own  conclusion  as  to  the  amount  of 
damages.*  And  nonexperts  may  state  what  effect  the  back  water  pi*o- 
duccd  upon  the  power  of  the  upper  wheel.®  A  prescriptive  right  to 
flow  land  by  means  of  a  dam  attached  to  an  ancient  mill  site  is  a  pre- 
scriptive right  in  a  que  estate,  so  as  not  to  be  within  the  rule  which 
excludes  persons  having  interests  in  common  from  testifying  in  favor 
of  each  other.**^  Evidence  of  injury  to  other  land  is  not  admissible 
unless  it  is  shown  to  be  similarly  situated  to  that  of  complain- 
ant.**    Where  the  injury  is  alleged  to  have  been  caused  by  a  railroad 

a  proof  of  adverse  use  for  the  prescript  *St.  Louia  Trust  Co,  v.  Bambriok,  149 

tive  period,  no  attempt  being  made  to  Mo.  5G0,  51  8.  W.  700. 

hIiow  a  right  under  a  power  of  eminent  ^Hayden  v.  Aibecy  20  Minn.  159,  Gil. 

domain,  or  by  the  production  of  a  writ-  143;  Morris  CantU  «S  Bkg,  Co.  v.  Ryer- 

tcn  grant.    Lehigh  VaUey  R,  Co,  v.  Jfc-  son,  27  N.  J.  L.  467. 

Farlan,  30  N.  J.  £q.  180.  In  an  action  for  damages  to  land  by 

A  mill  owner  is  not  entitled  to  recover  the  flooding  thereof  by  reason  of  the  in- 

for  diminution  of  rents  under  a  count  sufficiency  of  a  culvert  in  a  railroad  eni- 

for  hindering  and   obstructing  the   use  bankment,   evidence  is  admissible    that 

of  his  mills  and  machinery,  and  render-  an  attempt  was  made  to  raise  a  crop  on 

ing  the  same  of  little  or  no  value,  and  the  damaged  land,  as  tending  to  show 

subjecting  the  owner  to  great  loss  and  that  the  yearly  value  of  the  land  for 

expense  bv  the  interruption  of  the  busi-  the  purposes  of  cultivation  was  affected 

nef^s  of  his  mills,  and  depriving  him  of  by  the  nuisance.    Georgia  R.  d  Bkg.  Co, 

the  profits  thereof,  as  he  sets    up    no  v.  Berry,  78  Ga.  744,  4  S.  E.  10. 

cause  of  action  therefor.     Plimpton  v.  *Oulf,  C,  d  8,  F.  R.  Co.  v.  Holliday, 

Gardiner,  64  Me.  360.  66  Tex.  512. 

Nominal  damages  cannot  be  awarded  *(Hhson  ▼.  Fischer,  68  Iowa,  29,  25  N. 

for  simply  flooding  upper  riparian  prop-  W.  914. 

erty  by  a  milldam  under  a  complaint  ^Noah  v.  Angle,  63  Ind.  425. 

which  'seeks   damages   for   injury   to   a  *Sinoloir  v.  Roush,  14  Ind.  450. 

wheel  in  operation  because  of  back  wa-  ^Williamson  v.  Tingling,  80  Ind.  379. 

ier  from  the  dam,  which  injury  is  not  ^Sargent  r.  Outterson,  13  N.  II.  467. 

s^jstained  by  the    evidence.     Taylor    v.  "fif*.  Jjonis  d  8.  F.  R.  Co.  v.  Craigo,  10 

Keeler.  60  Conn.  346.  Tex.   Civ.    App.   238,    31     S.    W.     207 ; 

In  an  action  for  flowage  damages  re-  Standish  v.  Washburn,  21  Pick.  237. 

Suiting  from  the  erection  of  a  dam  across  The  damage  done  by  flowing  land  can- 

a  river,  it  is  not  sufficient  to  prove  that  not  be  shown  by  proving  the  value  of 

the  flowage  was  caused  by  the  obstruc-  hay  cut  upon  other  lanfs,  the  relation 

tion  of  two  lateral  sluices  in  the  banks  of  which   to  the  land  flowed    was    not 

of  the  stream,  and  not  part  of  the  dam.  shown.    Bmith  v.  Russ,  22  Wis.  439. 
a  cod  ▼.  Mylin,  8  Pa.  51,  49  Am.  Dec. 
493. 
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•embankment^  expert  evidence  is  admissible  to  show  that  the  overflow 
was  the  result  of  natural  causes,  and  not  the  construction  of  the  em- 
bankment*^ And  such  evidence  is  admissible  to  show  the  laws  of 
alluvial  streams,  the  cause  and  manner  of  growth  of  deposits  of  sedi- 
ment, and  the  effect  of  such  deposits  upon  such  streams  in  a  long 
<»urse  of  jears,  where  it  is  alleged  that  the  water  by  which  crops  were 
destroyed  was  dammed  back  upon,  and  caused  to  overflow,  complain- 
ant's land  by  an  embankment  constructed  and  maintained  by  a  rail- 
way company  along  bottom  lands  and  across  a  branch  of  a  natural 
water  course.**  Such  evidence  is  also  admissible  as  to  the  capacity 
of  the  opening  which  is  alleged  to  have  obstructed  the  flow  of  the 
water.**  On  the  question  of  the  acquisition  of  a  right  of  flowage  by 
prescription,  testimony  by  one  of  the  defendants  operating  the  mill 
and  dam  as  to  the  operations  of  a  former  mill  owner  for  whom  he 
Avorked  is  competent**  Whether  or  not  a  dam  was  rebuilt  higher 
than  it  could  be  rightfully  maintained  may  be  evidenced  by  the  work 
accomplished  by  the  mill,  and  what  it  would  do  if  the  dam  were  only 
at  the  height  claimed  by  complainant*®  When,  by  the  descriptions 
in  the  deeds  of  a  mill  site  and  water  privileges,  it  is  not  certain  what 
was  the  level  of  the  mill  pond  conveyed,  it  may  be  shown  that  by 
agreement  between  the  mill  owner  and  the  upper  owner  a  monument 
to  mark  the  extent  of  the  pond  was  fixed;  but  evidence  of  the  mere 
pointing  out  to  his  successor  in  title  of  such  a  monument,  with  the  as- 
sertion of  a  right  to  fill  the  pond  to  its  level,  without  proof  that  the 
upper  owner  had  any  knowledge  of  it,  is  not  competent  upon  thi^ 
point*  ^  Admissions  against  the  interest  of  a  former  owner  of  the 
property  are  admissible  against  his  successor  in  title.**  But  such 
admissions  must  be  shown  to  have  been  made  while  the  one  making 
them  was  in  possession  of  the  property.**^ 

586.  Limitation  of  actions. —  Public  policy  requires  the  stability  of 
rights,  the  termination  of  litigation,  and  the  settlement  of  such  contro- 
versies as  may  arise,  while  the  facts  are  fresh  in  the  memories  of  the 

*H)hio  d  M,  R.  Co.  ▼.  Wehh,  142  lU.  force,  does  not  show  that  a  dam  below 

404,  32  N.  E.  527.  the  bridge  did  not  aid  in  baddng  up  the 

*H)/ifo  d  M,  R.  Co.  y.  Neutself  143  III.  water  above  the  bridge  where  the  wator 

46,  32  N.  E.  529,  Reversing  43  111.  App.  stood  several  feet  deep  below  the  bridge. 

108.  Payne  v.  Kansas  City,  8t,  J.  d  O.  B.  R. 

^•Chicago  d  A.  R.  Co.  ▼.  Calkins,  17  Co.  112  Mo.  6,  17  L.  R.  A.  028,  20  S.  W. 

m.  App.  55.  322. 

"^Bncklin  v.  Truell,  61  N.  H.  503.  "Homer  ▼.  StilltoeU,  36  N.  J.  L.  307. 

^DeUoeiler  v.  Qrojf,  10  Pa.  376.  "^Horner  v.  BiillweU,  35  N.  J.  L.  307 ; 

But  the  fact  that  water  above  a  bridge  Ten  Eyck  v.  Runk,  26  N.  J.  L.  513. 

was  2  feet  higher  than  it  was  below  it,  ^*Toxcner  v.  Thompson,  81  Qa.  171,  6 

and  flowed  under  the  bridge  with  great  S.  £.  184. 
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Avitnesses  and  the  rights  of  the  parties  can  bo  most  readily  determined. 
Therefore,  the  legislature  has  established  periods  of  time  within 
which  all  actions  must  be  brought,  or  the  right  to  bring  them  will  be 
forever  barretl.  And  these  statutes  apply  to  injuries  caused  by  th« 
•damming  back  of  water  in  a  stream,  although  the  effect  of  inability  to 
bring  an  action  to  redress  the  wrong  may  be  to  establish  a  permanent 
fisteement  in  the  lower  proprietor.  A  period  may  be  fixed  within 
which  an  action  must  be  brought  after  the  construction  of  a  dam,  after 
which  no  action  can  be  maintained,  although  injury  did  not  occur  and 
•could  not  be  foreseen  before  the  expiration  of  the  time  fixed.^  In 
case  the  statute  does  not  expressly  provide  for  the  flowage  of  land,  the 
period  necessary  for  the  acquisition  of  rights  in  real  estate  will  be  ap- 
plied,  so  that  in  case  the  flowage  is  maintained  for  that  period,  no  re- 
'Covery  can  be  had  for  the  damages  inflicted.^  An  action  for  damages 
for  injuries  done  by  the  flowage  of  land  is  governed  by  the  statute 
limiting  the  time  for  bringing  actions  for  injuries  to  real  estate,^  if 
-one  exists ;  and  in  its  absence  they  are  governed  by  the  statute  limit- 
ing the  time  for  bringing  actions  for  damages  generally.  And  it  has 
been  held  that  when  injury  is  done  by  continuous  floo<ling  for  a  series 
of  years,  the  ijijury  is  not  a  single  act,  but  continuous  acts,  and  the 
right  of  action  is  not  barred  for  later  acts  because  time  has  barred  a 
right  of  action  for  the  first  injury  of  the  series,  so  long  as  a  prescrip- 
tive right  to  maintain  the  flowage  has  not  been  obtained.*  The*  rule 
is  stated  in  Baldwin  v.  Calkins;*  as  follows:  In  case  of  injury  by 
flowing  land  by  a  milldani,  the  right  to  maintain  which  has  not  been 
acquired  by  prescription,  the  landowner  is  not  barred  of  his  action 
by  lapse  of  the  statutory  period  for  inaiutaining  actions  of  that  char- 
acter, since  the  injury  is  a  continuing:  one ;  but  no  recovery  can  be  had 
for  injury  which  arose  beyond  the  statutory  period.  But  in  Easinian 
V.  8L  Anthony  Falls  Water  Power  Co.^  the  Minnesota  court  held  that 
the  cause  of  action  for  the  abatement  of  a  dam  as  h  nuisance,  by  in- 
junction, accrues  at  the  time  the  dam  is  built  so  as  to  affect  plaint  iff '« 
property  injuriously,  and  the  running  of  the  statute  of  limitations  U^ 
gins  at  that  time.  If  the  cause  of  action  to  abate  a  dam  as  a  nuisance 
aoemcs  at  the  time  the  dam  is  erected,  and  there  can  be  no  doubt  of 
that  fact,  it  is  difficult  to  see  why  the  cause  of  action  to  recover  dani- 
for  the  injuries  caused  by  it,  if  it  is  a  permanent  structure  and 


*Cai/T.  Middlesex  County,  2  Gniy,2Z2.  C.  L.  194;  Ramsdale  v.  Foote,  55  Ww. 

^Rooker  v.  Perkins,  14  Wis.  80.  5.57,  13  N.  W.  567 :  Dclairarc  d  ff.  Canal 

^Luoas  v.  Marine,  40  Ind.  289.  Co.  v.  Lcc,  22  N.  J.  L.  243. 

•Bpilman  v.  Roanoke  T^av,  Co,  74  N.  C.  » 10  Wend.  107. 

475;  Devery  v.  (Jrand  Canal,  Ir.  Rep.  9  •  12  Minn.  137,  Gil.  77. 
Vol.    TI.— Watkrs,  118. 
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the  injury  continues,  should  not  b^n  to  run  at  the  same  time.  The 
rule  that  every  euutinuance  of  a  nuisance  is  a  fresh  nuisance  should 
have  no  application  in  case  of  permanent  nuisances  of  this  class  any 
ntore  than  it  should  be  contended  that  a  trespass  upon,  the  land  and 
erection  of  a  structure  there  should  constitute  a  fresh  trespass  every 
moment  it  was  continued,  for  the  purpose  of  extending  the  timf 
within  which  the  action  could  be  brought.  And  there  are  caaes  which 
have  applied  the  true  rule  tliat,  in  case  the  dam  is  a  permanent  one. 
the  limitation  period  will  begin  to  run  against  the  right  of  action  tt> 
recover  damages  for  the  injuries,  from  the  time  the  dam  is  built' 
The  rule  that  the  statute  of  limitations  is  not  available  to  defeat  an  ac- 
tion for  damages  for  tiie  iioodiiig  of 'land  until  the  right  to  flood  it  has 
beeniacquired  by  preseri^tion,  since  every  contiituatice  of  the  injiiry 
is  a  fresh  nuisance,  is  a  mei*e  arbitrary  rule  invented  by  the  courts  U> 
meet  the  necessities  of  an  apparently  hard  case.  The  difficulty  seem^ 
to  b^  that  the  courts  have  confounded  two  distinct  rights  of  action. 
As  was  seen  in  a  preceding  section,®  it  is  held  that  ejectment  will  nor 
lie  to  destroy  an  inchoate  flowage  easement.  To  avoid  the  effect  of 
that  ruling,  the  courts  which  apply  the  successive  injury  doctrine  in 
order  to  prevent  the  acquisition  of  an  easement  in  real  estate  in  less 
than  the  prescriptive  period  hold  that  Uie  nuisance  is  a  continuing  one 
and  that  the  action  may  be  brought  at  any  time  imtil  the  right  tu 
maintain  it  has  been  acijuired  by  prescription.  The  latter  holding 
seems  illogical.  If  a  permanent  obstruction  is  erected  so  tJiat  it 
casts  water  across  the  boundary  line  onto  the  land  of  the  upper  owner, 
the  injury  is  complete  at  the  time  the  obstruction  is  iprected  and  the 
injury  done,  and  there  is  no  ground  for  holding  that  a  right  of  action 
for  damages  may  be  carried  along  for  a  period  of  twenty  years  when 
the  statute  of  limitations  says  that  it  shall  be  barred  in  six  years.  The 
only  logical  rule  is  that,  if  the  upi>er  owner  wishes  to  recover  damage:^ 
for  his  injury,  he  must  bring  his  action  within  the  time  named  by  the 
statute  of  limitations.  But  the  statute  also  pro\ndes,  or,  in  the  ab- 
sence of  such  provision,  the  presumption  of  law  is,  that  an  intei-est  in 
real  estate  can  be  acquired  only  by  adverse  possession  for  a  much 
longer  period  than  six  years.  The  right  to  flow  land  is  an  interest  in 
it  and  an  easement,  and  the  time  necessary  to  acquire  an  easement  in 
the  land  is  the  same  as  that  necessary  to  acquire  the  land  itself. 
Therefore,  there  is  a  right  of  action  to  prevent  the  perfecting  of  the 
easement  which  is  entirely  distinct  from  that  to  recover  damages  for 

^Missouri,  K.  d  T.  R.  Co.  t.  Oraham,       •  Se«  antCy  ff  581. 
12  Tex.  Civ.  App.  54,  33  S.  W.  576. 
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•the  injury.  The  appropriate  form  of  action  for  this  purpose  is  eject- 
jnenty  and  all  analog^-,  as  well  as  true  principle,  suggests  that  thert* 
should  be  some  form  of  real  action  to  protect  the  upper  owner  from 
the  perfection  of  the  easement,  and  that  the  time  for  bringing  this 
acetion  should  be  governed  by  the  statute  which  fixes  the  time  within 
which  actions  to  recover  real  estate  must  be  brought.  And  in  anal- 
ogy to  the  l^al  right,  equity  will  take  jurisdiction  during  all  the  time 
4he  real  action  might  have  been  maintained,  if  its  services  are  neces- 
sary to  protect  the  ri^ts  of  the  upper  owner.  This  is  the  rule  which 
is  applied  by  the  Minnesota  court.  For  it  holds  that  the  statute  gov- 
erning tlie  time  for  commencing  actions  for  damages  does  not  apply 
to  suits  to  enjoin  an  obstruction  to  the  flow  of  water.*  But  that  it  is 
governed  by  the  ten-year  limitation  period.*  •  This  is  the  only  true 
and  logical  rule.  It  is  absurd  to  resort  to  the  l^;al  fiction  that  every 
c*ontinuaiice  of  the  nuisance  is  a  fresh  one,  to  carry  along  a  right  of 
action  for  damages  merely  to  protect  the  upper  owner  from  the  acqui- 
sition of  an  adverse  easement,  which  cannot,  by  any  analogy,  be  ac- 
quired short  of  the  time  necessary  to  acquire  an  interest  in  real  estate, 
where  the  only  necessity  for  resorting  to  such  fiction  is  the  erroneous 
holding  that  a  real  action  w^ill  not  lie  to  prevent  such  a  result  The 
courts  can  well  abandon  the  theory  of  successive  injury  if  they  merely 
apply  to  the  question  the  true  rule  that  the  easement  cannot  be  per- 
fected short  of  the  time  necessary  to  acquire  an  interest  in  real  estate, 
and  that,  until  that  time  has  elapsed,  the  remedies  are  available  which 
are  available  to  assert  title  to  land,  including  equitable  aid  if  neces- 
sary. At  the  same  time  the  cause  of  action  for  the  injury  inflicted 
by  the  obstruction  may  be  barred  in  the  statutory  period  from  the 
time  the  obstruction  is  created,  so  that,  in  case  the  upper  owner  wishes 
to  recover  damages  for  the  injury,  he  must  bring  his  action  within 
that  time,  although  he  may  not  be  prevented  from  taking  steps  to  have 
the  obstruction  removed  until  the  lapse  of  a  much  longer  period  of 
time.  The  statute  begins  to  run  against  an  action  to  recover  injuries 
for  damages  caused  by  the  obstruction  at  the  time  the  injuries  are  in- 
flicted, and  not  from  the  erection  of  the  obstruction  unless  it  is  ex- 
pressly provided  that  it  shall  begin  to  run  when  the  obstruction  is  com- 
pleted."    Or  when  it  becomes  evident  that  the  obstruction  will  cause 

•Cook  T.  KendnU,  IS  Minn.  324,  Gil.  X.  W.  668;  Chicago,  R.  I.  d  P,  R,  Co.  v. 

297.  Andreeaen,  62  Neb.  466,  87  N.  W.  167; 

"^Eastman  v.  8U  Anihwiy  Falls  Water  Hurlb^tt  v.  Leonard,  Brayton  (Vt.)  202; 

Poicer  Co.  12  Minn.  1.37,  Gil.  77 ;  Thom-  Union  Trust  Co,  v.  Cuppy,  26  Kan.  754 ; 

ton  ▼.  Webb,  13  Minn.  498,  Oil.  457.  Ridley  v.  Reahoard  d  R.  R,  Co,  118  N. 

^'Prentiss  v.   Wood,   132  Mass.    486;  C.  096,  32  L.  R.  A.  708,  24  8.  B.  780; 

Bempsted  v.  Cargill,  46  Minn.  118,  48  Delaware  d  R.  Canal  Co.  ▼.  Wright,  SI 
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injury,'*  Therefore,  when  the  water  from  a  dam  has  been  set  htLck 
over  the  land  for  several  years  less  than  the  period  of  limitation,  the 
upper  proprietor  may  maintain  an  action,  if,  upon  attempting  to 
make  a  new  use  of  his  property,  he  finds  that  the  use  is  interfered 
with  by  the  water.^'  It  is  no  defense  to  an  action  for  damages  to  land 
from  the  overflowing  thereof  by  back  water  caused  by  the  accumula- 
tion of  sand  washing  into  the  stream  from  a  ditch  constructed  by  the 
defendant,  that  such  ditch  was  constructed  and  has  been  used  by  him 
for  the  period  necessary  for  the  acquirement  of  a  prescriptive  right, 
M'here  the  lands  have  been  overflowed  for  less  than  s^j^ch  period,*a8  pre- 
scription runs,  not  from  the  time  of  the  digging  of  the  ditch,  but  from 
the  infringement  of  plaintiffs  rights  by  the  formation  of  the  obstruc- 
tion.*^ Some  courts  have  held  that  when  the  obstruction  is  caused  by 
negligence  or  want  of  skill,  and  is  not  such  as  to  cause  a  continuous 
overflow,  but  the  overflow  is  periodical,  each  overflow  constitutes  a 
new  cause  of  action  and  is  not  affected  by  the  fact  that  an  action  for 
the  first  injury  of  the  series  is  barred.*^  And  if  the  obstruction  is 
merely  temporary,  the  cause  of  action  does  not  accrue  at  the  time  of 
its  construction  so  as  to  bar  actions  for  injuries  subsequently  in- 
flicted." The  rule  that  each  fresh  injury  gives  a  cause  of  action  in 
case  the  obstruction  is  the  result  of  negligence  or  want  of  skill  is  based 

N.  J.  L.  469:  Moison  r.  Great  Western  74  Iowa,  059,  7  Aid.  St.  Rep.  501,  38  N. 

R.  Co.  14  IT.  C.  Q.  B.  109;  King  ▼.  Ofiited  W.  645;  8t,  Louis,  /.  M.  d  8,  R.  Co.  ▼. 

States,  50  Fed.  0 ;  New  York,  C.  A  8t.  L.  Yarhorough,  56  Ark.  613,  20  8.  W.  516. 

R.  Co.  V.  Htwilet  Hay.  Co,  149  Ind.  344,  ^King  v.  Tiffany,  9  Conn.  162. 

47  N.  E.   1060,  49  N.  E.  269;  Chicago,  ^*Roundtrec  ▼.  Brantley,  34  Ala.  544, 

B.  d  Q.  R.  Co.  ▼.  Emmert,  53  Neb.  237,  73  Am.  Dec  470. 

68  Am.  St.  Rep,  602,  73  N.  W.  540.  »0/ito  d  M.  R,  Co.  v.  Thillman,  143 

The  statute  of  limitations  does  not  be-  111.  127,  36  Am.  St.  Rep.  359,  32  N.  E. 

gin  to  run  against   an   action   for   ob-  529;  Ohio  &  M.  R.  Co.  v.  Wacht^r^  23 

Htnicting  the  flow    of  a    stream    until  111.  App.  415:  Ohio  d  M.  R.  Co.  ▼.  J?{lt- 

damage   results  to  plaintiff   from   such  ott.  34  111.  App.  589. 

obstruction,  where  the  obstruction  is  of  ''An  action  for  damages  from  the  oon- 

graduol  formation.     Culver  v.  Chicago,  tinuance  of  an  o(>struction  created  bj  a 

R.  1.  d  P.  R.  Co.  38  Mo.  App.  130.  milldam  backing  water  against  the  mill- 

A  statute  providing  that  no  action  for  ing  plant  of  an   upper   proprietor,  al- 

damages  occasioned  by  the  erection  and  though   brought  more  than   two  years 

Toaintenance  of  a  milldam  shall  be  here-  after  the  erection  of  the  dam,   is   not 

after  sustained,  unless  such   action   be  barred  by  a  statute  requiring    actions 

brought  within  two  years  after  the  erec-  for  damages  from  the  erection  of  mi!l- 

tion  of  such  dam,  is  ocmstrued  to  limit  dams  to  be  brought  within  two  years 

the  time  within  which  an  action  may  be  from  the  erection  thereof,  where  the  ob- 

«ommenced  for  damages  occasioned    by  etniction  is  treated  as  temporary  only, 

the  erection  of  a  milldam,  and  does  not  both  by  such  action,  and  by    a    prior 

begin  to  run  until  injury  has  been  done  pending  action   to  aliate  or  lower    the 

by  the   dam;    for,  until   that  time,  no  dam   and   for    damages    then    aocmed, 

cause  for  action  exists.  Thornton  v.  Tur-  brought  within  the  two  years,  the  statute 

ner,  11  Minn.  336,  Gil.  237:  Hcmpsted  applying  only  to  such  dams  aa  are  per- 

V.  Cargill,  46  Minn.  118,  48  N.  W.  658.  manent  and 'lasting.    Hardest^  ▼.  Ball, 

'-Sullenfi  V.  Chicago,  R.  /.  d  P.  R.  Co.  43  Kan.  151,  23  Pac.  937. 
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upon  the  ground  that  one  landov*ner  has  no  right  to  maintain  a  neg- 
ligently constructed  structure  to  the  injury  of  his  neighbor,  and  that 
ho  will  correct  it  when  his  attention  is  called  to  it  But  other  couris 
have  held  that  even  in  such  cases  if  the  structure  is  a  permanent  one 
and  the  one  responsible  for  it  evidently  intended  to  maintain  it  as  it 
was  originally  constructed,  the  cause  of  action  is  complete  at  the  time 
the  structure  is  erected  if  it  is  then  evident  that  injury  will  result  and, 
if  not,  then  when  the  fact  is  made  evident ;  and  that  all  rights  of  ac- 
tion  are  barred  in  the  ordinary  period  from  that  time."  This  latter 
rule  is  more  consistc^nt  with  principle  tlian  is  the  fomu^r  one.  If  the 
structure  is  penuanent,  the  fact  that  it  is  wrongful  as  against  the 
upper  owner  is  known  when  the  first  injury  is  done,  and  it  is  also 
known  that  unless  some  steps  are  taken  to  pi*event  it,  the  structure  will 
1)6  maintained  in  such  a  way  as  to  continue  the  injury  whenever  con- 
ditions are  right  The  situation  is  entirely  different  from  that  where 
the  recurrence  of  the  injury  will  depend  upon  voluntary  acts  of  th<- 
wrongdoer  which  he  may  or  may  not  perform.  In  the  latter  class  of 
easea  the  cause  of  action  will  not  arise  until  the  act  is  committed.  But 
in  the  former  class,  where  the  wrongdoer  has  created  a  condition 
which,  unless  changed  will  continue  to  injure  the  upper  proprietor, 
the  cause  of  action  is  complete  when  the  structure  is  shown  to  be  in- 
jurious; and  the  mere  fact  that  the  injury  is  periodical  rather  than 
<x)ntinuou8  does  not  prevent  the  statute  of  limitations  from  running 
from  that  time.  If  the  injury  is  such  as  to  create  an  easement  in  the 
npper  property,  the  right  to  continue  it  will  not  be  complete  until  suffi- 
cient time  has  elapsed  to  acquire  title  to  real  estate,  and,  therefore^ 
although  the  cause  of  action  for  overflowing  upper  riparian  property 
by  water  held  back  by  a  railroad  culvert  does  not  arise,  so  as  to  start 
the  running  of  the  statute  of  limitations,  until  the  injury  is  actually 
done,  yet  all  rights  of  action  may  become  barred  when  the  period  has 
elapeed,  since  the  first  injury  is  done  by  the  erection,  which  is  neces- 
sary to  establish  easements  in  land.*'  A  railroad  company  acquires 
no  prescriptive  right  to  overfow  the  lands  of  anotlier  by  maintaining 
an  insufiieient  and  negligently  constructed  bridge  upon  its  right  of 
way  for  more  than  twenty  years,  whore  less  than  twenty  years  have^ 
elapsed  since  the  flooding  occurred  which  first  invaded  such  owner'.<^ 
rights^  caused  by  said  bridge,  at  which  time  the  cause  of  action  on 
account  thereof  first  accrued.**    Continuance  after  a  request  to  abate 

^Bunten  v.  Cfhicago,  R.  I.  d  P.  R.  Co,       ^Buntin  v.  Chiatgo,  R.  I.  d  P,  R.  Co, 

50  Mo.  App.  414:   Bird  r.  Hannihal  d  41  Fed.  744. 

i?*.  ./.  R,  Co.  30  Mo.  App.  385;  Haisoh        ^^Sherlock  v.  Tjoui^ille,  y.  A.  d  C,  R^ 

V.  Krokuk  d  D.  M.  R.  Co.  71  Iowa,  606,  Co.  116  Ind.  22,  17  N.  K.  171. 
.13  N.  W.  100. 


Digitized  by  VjOOQIC 


1864  RIGHTS  BETWEEN  INDIVIDIALS.  [|  6M 

a  nuisance  created  by  the  erection  of  a  milldam  is  a  new  ground  of 
action^  without  resorting  to  the  period  of  time  when  it  was  first 
erected.*^  The  defense  of  the  statute  of  limitations  is  not  available 
to  defeat  a  recovery  for  the  flowing  of  that  part  of  the  plaintdflTs  lands 
which  was  owned  by  the  state  until  shortly  before  the  action  was 
brought**  Under  the  Canadian  statutes  a  landowner  whose  land 
was  flooded  in  consequence  of  the  negligent  and  unskilful  construc- 
tion of  a  railroad  embankment  across  a  stream  may  not  claim  damages 
for  more  than  six  months  next  before  bringing  his  action.** 

687.  JnrisdictioiL— An  action  for  interference  with  the  passage  of 
water  from  a  mill  along  its  natural  course  is  an  action  respecting  an 
easement  in  real  estate  within  the  meaning  of  a  statute  giving  juris- 
diction of  such  actions.*  A  corporation  located  in  one  state  may  be 
<;njoined  by  the  courts  of  that  state  from  maintaining  obstructions 
which  will  interfere  with  the  rights  of  property  owners  in  another 
state.*  In  case  of  an  obstruction  of  a  river  constituting  the  boundary 
between  two  states,  the  action  may  be  maintained  where  the  injury 
occurs,  although  the  mill  is  situated  in  the  other  state.*  If  the 
stream  is  a  boundary  between  two  counties,  the  courts  of  either  coun- 
ty have  jurisdiction  of  an  action  for  injury  by  an  obstruction  in  the 
stream.^  In  case  the  stream  flows  from  one  county  into  another,  it 
has  been  held  that  an  action  to  recover  damages  for  injuries  caused 
to  land  in  one  county  by  a  dam  in  another  is  local  and  must  be  brought 
where  the  injury  occurs.'  But  if  abatement  of  the  dam  is  sought, 
the  action  is  properly  brought  in  the  county  where  it  is  situated.*  And 
the  appellate  court  of  Illinois  has  held  that  an  action  for  injury  to 
3and  by  flooding  caused  by  the  construction  of  a  dam  on  a  stream  be- 

^Loftin  ▼.  M'Lemore,  1  Stew.   (Ala.)  8.  F.  R.  Co.  v.  {}raigo,  10  Tex.  Civ.  App. 

183.  238,  31  S.  W.  207. 

^Zeidler  v.  Johnson,  38  Wis.  335.  *Poicer8  y,  Ames,  9  Minn.   178,  Gil. 

"^MoQiUwray  v.  Great  Western  R.  Co.  164. 

25  U.  C.  Q.  B.  69.  ^Wornicr  ▼.  Winnipiseogee  Lake    Co. 

Wary  v.  DanieU,  5  Met.  236;  Ashley  25  N.  H.  525;  Deacon  y.  Shreve,  23  N. 

w,  Ashley,  6  Cush.  70.  J.  L.  204 ;  Thompson  y,  Crocker,  9  Pick. 

*Holyoke  Water  Power  Co,    ▼.    Con-  59. 

necticut  River  Co,  22  Blatchf.  131,  20  So,  a  suit  for  an  injunction  to  restrain 

Fed.  71.  the  threatened  injury  to  real  property 

*Woosier  v.  Great  Palls  Mfg.  Co,  39  by  the  construction  of  a  dam  which  it 

Me.  246.  is  aHeged  will   result  in    the    flooding 

Where  a  railway  company  constructed  thereof,  is  an  action  for  an  injury  to 

a.n  embankment  without  sufficient  water  real  property,  within  a  statute,  requir- 

ways  on  the  north  side  of  Red  river  in  ing  actions  for  an  injury  to  real  prop< 

the  Indian  territory,  it  was  held  that  erty  to  be  brought  in  the  county  where 

the  company  was  liable  for  injury  to  the   subject  of   the  action    is    situate, 

lands  by  overflow  on  the  south  side  of  Drinkhonse    v.    Spring    Valley    Water- 

the  river  and  in  the  state  of  Texas,  and  works,  80  Cal.  308,  22  Pac.  262. 

that  the  action  could  be  maintained  in  *IjohmiHer  v.  Indian  Pord  Water  Poto- 

the  courts  of  tbnt  state.     St.  Loitis  d  cr  Co,  51  Wis.  683,  8  N.  W.  SOL 


Digitized  by  VjOOQIC 


f  587]  DAMMING  BACK  WATKR  OF  STREAM.  1865 

low  may  bo  instituted  in  the  county  in  which  the  dam  lies,  although 
the  injured  land  lies  in  another  county.'  Under  the  Nebraska  stat- 
ure it  has  been  held  that  an  action  for  injuries  to  real  estate  from  the 
overflow  of  a  river  caused  by  the  negligent  construction  of  a  bridge  is 
transitory  and  need  not  be  brought  in  the  coimty  where  the  cause  of 
miction  arose.^  It  would  soem  that  the  nature  of  the  injury  was  such 
that  the  cause  of  action  was  i)urely  local  in  such  cases,  and  should  be 
l>i"ouglit  where  the  injured  land  is  located.  The  title  is  involved  in 
-an  action  to  recover  for  flooding  land  to  the  permanent  injury  of  the 
«oil.  so  as  to  deprive  a  justice  of  jurisdiction  of  the  action.'  But  the 
<50unty  court  of  a  county  in  which  are  located  lands  damaged  by  the 
overflow  of  a  stream  caused  by  the  maintenance  of  a  milldam  in  an- 
other county,  has  jurisdiction  of  a  civil  action  provided  by  a  milldam 
law  to  recover  damages  and  determine  how  much  such  dam  should  be 
lowered,  under  a  statute  giving  it  and  other  designated  coimty  courts 
jurisdiction  in  all  civil  actions  and  proceedings  concurrent  and  equal 
with  the  circuit  court,  "in  said  counties,"  although  the  milldam  law 
pit)Tides  for  such  action  in  the  circuit  court  of  tlie  county  where  the* 
land  or  any  part  thereof  lies,  "but  in  no  other  manner,"  as  the  latter 
expression  only  limits  the  right  to  that  form  of  remedy  and  makes 
it  exclusive,  and  the  expression  "in  said  counties"  does  not  limit  the* 
jurisdiction  of  such  court  to  the  county  in  which  held,  so  far  as  the 
effect  and  operation  of  its  judgment  and  processes  on  property  or  per- 
sons outside  of  the  county  are  concerned.*®  A  bill  in  chancery  to 
eompel  the  removal  of  a  dam  which  is  alleged  to  cause  the  lands  of 
the  complainant  to  be  overflowed  involves  no  questions  affecting  a 
franchise  or  freehold." 

688.  Judgment. —  As  in  other  cases,  a  judgment  should  respond  to 
the  prayer  of  the  petition  and  should  give  no  greater  redress  than  is 
necessary  to  protect  the  rights  of  the  complainant.  The  court  should 
not  direct  the  removal  of  a  dam  where  the  prayer  of  the  petition  is 
simply  for  an  injunction  to  restrain  the  flowing  back  of  waters  upon 
complainant's  proi>erty.*     Therefore,  where  a  dam  wrongfully  flows 

^PUffrim  V.  Uriior,  1  lU.  App.  448.  Oa.  Code,  §  4004  (now  4760),  providing 

*()mnh(r  <(•  U.  IVi/V//  R.  Co.  v.  Broicn,  for  the  abatement,  by  the  order  of  two 

•20  Neb.  492,  4i\  X.  >V.  30.  or  more  justices  of  the  peace,  of  any  nui- 

*DU^on  T.  ^Vo/^  l.«  X.  J.  Tj.  430;  Tan-  sancc  which  tends  to  immediate  annoy- 

iyl  V.  Marnh^  n  N.  J.  L.  ."507.  ance  of  the  citizens  generaUy.     Wetter 

Bnt  tho  backiii;;  of  water  by  a  miU-  v.  Campbell,  60  Ga.  266. 

dam  over  (lowing  lands  and    destroying  "f/ciae  v.  Orcen,  40  Wis.  334,  5  N.  W. 

rice   crops,    prevent  inj;   further   cultiva-  860. 

tion  and  tendin*;  to  the  immediate  an-  ^^Tnlcott  v.  Schuh,  05  111.  201. 

noynnc<»  of  the  oiti/en*«  generally,  may  ^Lummery  v.  Brady,  8  Iowa,  33. 
ihe  abated  by  justices  of  the  peaoe,  under 
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lii'ater  back  upon  the  upper  proprietor,  a  judgment  is  proper  directing^ 
the  lowering  of  the  dam  sufficient  to  avoid  that  result*  But  a  decree 
completely  abating  a  dam  is  proper,  although  its  partial  removal 
would  prevent  the  flowing  of  complainant's  lands,  when,  if  reduced, 
it  would  become  a  useless  obstruction  to  the  natural  flow  of  the  stream, 
and  create  a  pool  detrimental  to  tlie  health  of  the  neighborhood.*  The 
owners  of  a  mining  claim  in  the  l)ed  of  a  river,  the  waters  of  which 
have  been  diverted  therefrom  by  means  of  a  race  for  the  purpose  of 
working  such  claim,  are  entitled  to  a  deci'ee  ordering  a  diminution  of 
a  dam  erected  below  tlieir  claim  subsequent  to  the  establishment  there- 
of, or,  if  necessary,  to  an  entire  abatement.*  A  verdict  and  judgment 
in  favor  of  one  maintaining  a  dam  is  res  judicata  in  subsequent  ac- 
tionp  between  the  same  parties.*  But  a  verdict  on  a  plea  of  not  guilty 
in  an  action  brought  by  the  plaintiff  against  a  tenant  for  years  under 
1^  predecessor  in  title,  of  the  defendant  for  erecting  a  dam,  is  no- 
estoppel  to  a  subsequent  action  for  throwing  the  water  back  upon  and 
obstructing  plaintiff's  mill  by  the  erection  of  the  dam,  since,  had  the 
verdict  been  the  other  way,  there  would  have  been  no  estoppel,  and 
estoppels  must  be  mutual ;  and  also  that  suit  was  res  inter  alias  OGta.^ 
A  recovery  of  damages  for  a  wrongful  flooding  of  land  is  not  a  bar- 
to  a  subsequent  action  unless  the  recovery  was  of  future,  as  well  as- 
past,  damages.''  So  that  a  recovery  of  nominal  damages  in  an  action 
to  establish  the  rights  of  the  parties  is  no  bar  to  a  subsequent  aption 
for  the  real  damages.*  A  subsequent  wrongful  flowing  of  another's 
land  raises  a  new  cause  of  action.®  A  judgment  for  plaintiff  is  con- 
clusive in  his  favor  in  the  subsequent  action.*^    But  recovery  of  mere- 

^Rothery  y.  New  York  Rubber  Co,  90  producing  higher  water  than  before,  or 

N.  Y.  30,  Affinning  24  Hun,  172.  heavier  rains  may  have  faUen,  resulting 

^Treat  v.  Bates,  27  Mich.  390.  in  damage  to  plaintiff,  since  the  eom- 

*R<imsay  v.  Cha7idler,  3  Cal.  90.  mencement  of  the  former  suit.    Jone9  v. 

*Kilheffer  v.  Uerr,  17  Serg.  &  R.  319,  Jxwender,  55  Ga.  228. 

17  Am.  Dec.  658;  Rockwell  v.  Langley,  *8mitk   v.  Wallbridge,  6   U.   C.  (3.  P. 

19  Pa.  502.  324. 

Even  a  judgment  in  a  justice's  court  ^Chicago,  B.  <£  Q.  R,  Co,  v.  Bohaffer, 

f\9  to  liabilitj'  for  overflowing  land  by  124  111.  112,  16  N.  E.  239,  Affirming  26 

Ihe  erection  of  a  dam  is,  until  reversed,  HI.  App.  280. 

ronclusive  between  the  parties  in  a  sub-  ^Casebeer  v.   Mowry,  55  Pa.  419,  93 

Koquent  suit  in  the  supreme  court.  Boyer  Am.  Dec.  766. 

v.  Schofield,  2  Keyes,  628.  •Teseas  d  P.  R,  Co,  v.  0*Mahoney,  24 

But  a  verdict  for  defendant  in  an  ac-  Tex.  Civ.  App.  631,  60  S.  W.  902. 
tion  for  alleged  damage  to  land  by  the  Injuries  arising  after  an  arbitration 
backing  of  water  thereon  caused  by  the  of  the  amount  to  be  paid  for  the  over- 
construction  and  maintenance  of  a  mill-  flow  of  land  by  a  dam  may  be  the  sub- 
dam  is  not  necessarily  conclusive  upon  ject  of  a  subsequent  action.    PhiUipa  v. 
the  plaintiff  in  another  action  brought  Terry ^  3  Keyes,  313. 
therefor,  where  the  maintenance  of  the  ^Mersereau  v.  Pcarsall,  19  N.  Y.  108; 
dam,  after  the  first  suit,    without   any  Plate  v.  A'etc  York  O,  R.  Co,  37  N.  Y. 
alteration  thereof,  may  have    caused    a  472. 
(change  in  tlie  condition  of  the  channel,  In  an  action  for  damages  for  the  over- 
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]y  nominal  damages  in  a  suit  for  prospeotive  as  well  as  present  dinii* 
ages  to  land  from  the  erection  of  a  dam  and  changes  in  the  flow  of 
water  caused  thereby  is  a  bar  to  a  siibseqnont  action  for  the  deprocin- 
tion  in  the  value  of  the  huid.'^  And  a  judgment  is  always  a  bar  to  a 
subsequent  action  to  recovc^r  damages  which  might  have  been  recov- 
ered in  the  former  ca8c.'^  And  no  furtlier  action  can  be  maintaino<l 
if  the  nuisance  has  been  removed.^*  Wlien  it  is  res  judicata  that  a 
dam  is  too  high,  the  owner  is  re8ix)nsible  for  a  continuance  of  the  nui- 
sance, — at  least  until  he  makes  a  substantial  reduction,  so  that  a  re- 
duction  of  1/6000  of  an  inch  cannot  be  held  sufficient,  but  is  mereljr 
fanciful^*  In  order  to  make  a  judgment  conclusive  in  a  subsequent 
action,  it  must  be  between  the  same  parties  as  those  in  the  former 
suit/'  or  parties  in  privity  with  them.*'    The  mere  refusal  of  equity 


flowrinif  of  land  by  a  third  dam  construct- 
ed in  the  same  place  as  two  former 
dams,  a  judgment  for  plaintiff  in  a 
former  action  for  damages  caused  by  the 
overflowing  of  the  land  by  the  preceding 
second  dam  is  prima  facie  conclusive 
against  defendant's  claim  to  a  prescrip- 
tive right  to  overflow  beyond  a  point 
agreed  upon  in  a  written  agreement  be- 
tween him  •  and  a  former  owner  of  the 
land,  arising  from  the  maintenance  by 
him  of  back  water  from  the  first  dam  to 
a  point  beyond  that  so  agreed  upon,  un- 
less the  judgment  in  such  former  action 
was  only  for  the  excess  of  the  overflow 
from  the  second  over  and  above  that 
eaused  by  the  first  dam ;  but  if  the  dam- 
age caused  by  the  third  dam,  whether 
greater  or  not  than  that  occasioned  by 
the  first  dam,  is  equal  to  that  for  which 
plaintiff  recovered  in  the  former  action, 
that  judgment  is  ooncluflive  as  to  plain- 
tiff's right  to  recover  something  for  the 
overflow  caused  by  such  third  dam. 
Oreen  ▼.  Weaver,  63  6a.  302. 

'^Sicantz  V.  MuUer,  27  111.  App.  320. 

Allegations  in  an  action  for  damages 
for  the  submerging  of  land  by  backing 
water  from  a  milldam,  that,  in  conse- 
quence of  the  erection  and  maintenance 
of  the  dam,  certain  described  land  and 
timber  had  been  rendered  worthless  and 
of  no  value,  "in  aU  to  her  damaAe, 
$1,000,"  make  audi  action  one  for  the 
recovery  of  the  entire  damage  resulting 
therefrom,  which  bars  any  subsequent 
action  by  the  same  plaintiff  against  the 
same  defendant  for  damage  resulting  to 
the  same  land  from  the  same  cause. 
Clark  ▼.  Lanier,  104  Ga.  184,  30  S.  E. 
741. 

"  A  reoovery  in  a  suit  for  damages  to 


crops  and  land  by  reason  of  an  overflow 
cauMd  by  tlie  defective  embankment  of 
the  defendant  railroad  company  durinf^ 
a  heoLvy  rain  is  a  bar  to  a  subsequent  suit 
for  the  recovery  of  damages  for  in- 
jury to  a  part  of  tlie  same  tract  of  land 
and  other  property  thereon,  caused  by^ 
an  overflow  during  a  fresliet  which  oc- 
curred during  the  pendency  of  the  for- 
mer suit:  although  it  appears  that  Uie 
embankment  of  the .  railroad  cqmpmiy 
does  not  necessarily  cause  overflow  of 
such  lands,  but  that  overflows  occur  only 
in  event  of  very  heavy  rains  and  high  wa« 
ter.  Te:tas  d  P.  R.  Co.  v.  Long,  1  Tex. 
App.  Civ.  Cns.  (WhiU  &  W.)  |  569,  p. 
281. 

»t/awe«  V.  titcndt,  187  Pa.  234,  20 
Atl.  055. 

^*James  ▼.  Sierrett,  4  Pa.  C5o.  Ct.  684. 

"A  judgment  again-st  a  person  for 
wrongfully  maintaining  a  dam  so  aa  to 
cast  water  upon  another's  property  is 
not  conclusive  in  a  subsequent  suit  for 
injuries  occurring  after  the  first  judg- 
ment, where  the  evidence  in  the  latter 
suit  shows  that  he  was  not  the  owner 
of  the  premises  on  which  the  nui$«ance 
was  committed  at  the  time  of  the  first 
judgment,  or  since.  Hanae  v.  Cowing,  I 
Lans.  288. 

A  judgment  against  the  administrator 
of  one  who  erected  a  miUdam  so  aa 
wron^ully  to  flow  upper  riiutrian  prop^ 
erty  is  not  evidence  in  a  subsequent  suit 
against  vendees  of  the  heirs  of  the  one 
who  erected  the  dam,  except  to  estab- 
lish its  own  existence  and  the  legal  con- 
sequences flowing  therefrom.  Jamigan 
V.  Mairs,  1  Hiunph.  473. 

^  Where,  by  judgments  at  law  and  a 
decree  in  chancery,  obtained  against  the 
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to  take  jurisdiction  of  a  case  wiU  not  bar  a  subsequent  action  at  law 
for  the  damages.^ ^  The  abatement  of  the  dam  and  the  award  of  dam- 
ages may  be  allowed  in  one  judgment.^*  A  satisfaction  given  by  one 
in  possession  of  land  under  a  lease,  for  flooding  the  land  and  destroy- 
ing the  trees,  does  not  bar  an  action  by  the  owner  of  the  reversion.^* 
If  a  mill  owner  has  a  prescriptive  right  of  flowage  without  payment  of 
damages,  the  judgment  of  a  court  of  record  will  be  as  eifectual  to 
•devest  him  of  that  right  when  his  case  has  been  submitted  to  arbitra- 
tion as  a  deed  of  conveyance  and  is  then  res  judicaia.^^  If  the  con- 
troversy is  submitted  to  arbitrators,  the  award  will  be  enforced  by  the 
■courts,  if  valid  and  certain.-*  And,  when  confinned,  it  will  be  given 
the  same  eflFect  as  a  judgment.^^  A  verdict  fixing  the  height  of  a  dam 
and  providing  that  it  shall  be  left  open  a  space  of  not  less  than  10 
feet  in  width,  fixing  past  and  future  damages,  will  not  require  the 
•dam  to  be  kept  open  for  the  fi-ee  passage  of  water  to  the  bottom  for 
that  width,  but  only  above  the  height  fixcd/-^^ 

689.  Damages  for  permanent  obitruotion. —  If  the  case  is  unaffected 
by  any  statutory  provision  which  gives  the  one  erecting  the  obstruc- 


fomier  owner  of  a  milldam,  the  overflow 
of  such  milldam  on  the  landH  of  an  own- 
c;r  above  waa  established  as  a  nuisance, 
and  such  milldam  was  ordered  cut  down 
to  a  certain  height,  and  it  was  after- 
wards sold  to  a  party  who  reconstructed 
the  same  and  raised  its  height  above 
that  allowed  in  said  decree  of  court,  his 
grantee,  by  reason  of  his  relation  as  a 
privy  in  estate,  is  bound  by  the  facts 
found  in  such  judgments  and  decree,  and 
^cannot  set  up  the  claim  that,  by  reason 
•et  such  reconstruction,  a  new  nuisance 
would  have  to  be  established.  Vaughn 
T.  Latr,  1  Humph.  123. 

^""Coulter  V.  Davis,  13  Lea.  461. 

^*WiU\amson  v.  Yingling,  03  Ind.  42. 

^Bedingfuld  ▼.  Onslow,  3  Lev.  209. 

^Hersey  v.  Packard,  66  Me.  305. 

**  An  award  by  arbitrators  of  damages 
for  overflowing  lands  is  not  wholly  void 
for  including  claims  previously  adjudi- 
cated, when  these  can  be  readily  sepa- 
rated, but  it  will  be  enforced  for  sonuich 
thereof  as  is  good.  Uoagland  v.  Veghie, 
23  N.  J.  L.  93. 

An  award  of  arbitrators,  to  whom, 
pending  an  action  for  damages  resulting 
from  the  overflowing  of  land  caused  by 
-a  milldam,  the  question  of  the  height 
of  the  dam  is  subinittpd,  which  states 
that  they  proceeded  to  measure  the  dam 
and  found  it  to  be  **4  feet  4  inches  from 
the  bottom  of  the  river  to  the  top  of  the 
•dam  on  the  east  side  of  the  river,*'  will 


be  set  aside  for  want  of  certainty  in  re- 
gard to  the  measurement  of  the  dam. 
Stanford  v  Treadwell,  69  Ga.  725. 

An  award  made  by  arbitrators  ap- 
pointed in  pursuance  of  a  written  agree- 
ment between  two  milldam  owners  to  de- 
termine whether  the  lower  dam,  by  caus- 
ing back  water,  obstructed  the  opera- 
tions of  the  other  mill,  and  if  so,  what 
amount  of  damages  such  owner  has  sus- 
tained, and  how  much  the  dam  should 
be  lowered  to  prevent  the  obstruction  in 
future,  is  void  and  unenforceable  where, 
although  definite  and  sufficient  as  to  the 
amount  of  damages  awarded,  it  is  uncer- 
tain and  indefinite  in  that  part  of  the 
award  requiring  the  dam  to  be  taken 
down  so  that  the  quantity  of  head  of 
water  above  it  shall  be  reduced  11  inches 
lower  than  it  was  on  the  particular  day 
tlie  premises  were  examined.  McDonald 
V.  Bacon,  4  111.  428. 

^  An  award  of  arbitrators  on  the  ques- 
tion of  oi'erflowing  lands  by  a  milldam. 
that  the  owner  of  the  dam  pay  t«  the 
owner  of  the  land  a  specified  sum  annu- 
ally "for  each  year  he  keeps  his 
milldam  up  to  a  certain  point  indicated 
by  the  arbitrators  as  a  certain  stump,** 
includes  the  right  of  the  dam  owner  to 
raise  the  water  to  the  height  so  indicat- 
ed bv  them.  Flitton  v.  Curcton,  72  Ga. 
207. 

^Atkins  V.  Witherell,  142  Mass.  482, 
8  N.  E.  694. 
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tion  a  right  to  maintain  it,  the  upper  owner  has  a  right  to  elect  wheth- 
er he  will  take  it  as  porraanent  and  procoed  to  recover  permanent  dam- 
ages, or  only  as  teniporarv,  and  gauge  his  recovery  accordingly.  In 
•case  tlie  structure  is  pennanont,  as  a  railroad  embankment  or  a  per- 
manent dam,  the  landowner  has  a  right  to  proceed  to  have  permanent 
<lam«ges  assessed.  The  damages  to  be  recovered  for  the  damming 
back  of  water  depend,  not  only  on  the  kind  of  action  brought, — that 
is,  whether  it  is  for  tomiK)rary  or  permanent  damages, — ^but  also  upon 
the  eharacter  of  the  nuisance, — whetlier  it  is  of  a  permanent  nature 
-<»r  only  temporarj'.*  If  it  is  permanent  case  the  measure  of  damages  is 
the  difference  in  the  value  of  tlie  property  with  and  without  the  flow- 
4jge.*  This  value  may  be  arrived  at  by  allowing  the  value  of  the 
land  submerged  and  the  depreciation  in  the  value  of  the  remainder 
"because  of  the  flowage.^  The  value  of  the  land  must  be  ascertained 
as  of  the  time  the  obstruction  was  constructed,  and  not  as  of  the  date 
■of  trial.*  And  the  damages  must  be  the  difference  in  value  immediate- 
ly before  and  immediately  after  the  injury,  and  not  the  difference  in 
the  values  at  any  time  before  or  at  any  time  after  that  time.'  The 
7)er.son  whose  land  is  injured  is  not  boimd  to  assume  that  the  struc- 
ture will  be  a  permanent  one,  and  therefore  sue  for  all  damages  for 
past  and  future  injury  to  his  land;  but  he  has  the  right  to  regard 
the  nuisance  as  of  a  transient  character,  and,  instead  of  bringing  one 
Action  for  the  whole  injury  to  the  value  of  his  property  resulting  from 
the  original  construction,  he  may  sue  for  the  amount  of  such  injury 
as  he  suffers  from  its  continuance.*    The  very  fact  that  it  is  wrong- 

^Arthwr  Y.    Chrand   Trunk   R,    Co,  22  day  of  trial.    Pick  y.  Rubicon  Hydraulic 

Ont.  App.  Rep.  89.  Co.  27  Wis.  433. 

*8t,  LottM,  /.  M,  d  8.  R.  Co.  Y.  Morri9,  ^Missouri,  K,  d  T.  R.  Co,  y.  OmKam, 

35  Ark.  622;  Kentucky   Lumber   Co.  y.  12  Tex.  Civ.  App.  54,  33  S.  W.  576. 

JSinp,  23  Kj.  L.  Rep.  1422,  65  S.  W.  156;  *Tewaa  Trunk  R.  Co.  v.  Elam,  1  Tex. 

Roice  Y.  Shenandoah  Pulp  Co.  42  W.  Va.  App.  Civ.  Caa.  (White  &  W.)  |  445,  p. 

551,  57  Am.  St.  Rep.  870,  26  S.  E.  320;  201;  Tewae  C.  R.  Co.  y.  Clifton,  2  Tex. 

Kankakee  d  8.  R.  Co.  y.  Horan,  131  lU.  App.  Civ.  Gas.  (Willson)  |  489,  p.  433; 

288,  23  K.  £.  621 ;  Mieaouri,  K.  d  T.  R.  Bt.  Louis   Trust   Co.  v.   Bambrick,   149 

Co.  Y.  Graham,  12  Tex.  Civ.  App.  54,  33  Mo.  560,  51  S.  W.  706;  8chuylkiU  Nav. 

iJ.  W.  576.  Co.  v.  Fair,  4  Watts  k  8.  362. 

*Han  Y.  Austin,  20  Tex.  Civ.  App.  50,  'Chicago,  B.  &  Q.  R.  Co.  y.  8chaffer, 

48  S.  W.  53.  124  111.  112,  16  N.  E.  239;  8t.  Louis,  A. 

The  measure  of  damages  recoverable  d  T.  H.  R.  Co.  v.  Broum,  34  HI.  App. 

liy  a  purchaser  of  land  overflowed  hj  a  552. 

<d'am  nt  the   time    of  his    purchase,  the  Although  an  embankment  obstrueting 

right  to  flow  which  is  not  acquired  until  the  flow  of  a  stream  is  of  a  permanent 

after  his  purchase,  is  the  value  of  the  nature,  a  person  injured  by  the  overflow 

land  so  overflowed  and  the  depreciation  is  not  compelled,  or  entitled,  to  recover 

in  value  of  his  remaininff  lands  by  rea-  all   damages   in   one  action,   where   the 

son  thereof,  to  be  assessed  as  of  the  time  overflow  is  not    permanent,  but    occurs 

of  such  puro}ia<ie,  with  interest  on  the  annually;  and  successive  actions  may  he 

4imount  awarded  from  that  date  to  the  maintained   for  injuries  to  crops.    Tlie 
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ful  shows  that  it  is  temporary,  and  the  injured  person  has  a  right  to 
treat  it  so  and  recover  damages  for  a  temporary  injury  if  he  chooses 
to  do  so.  The  lower  owTier  cannot,  by  erecting  the  dam,  acquire  a 
right  in  the  upper  property'  by  merely  taking  possession  of  it,  unless 
he  is  acting  under  statutory  authority,  under  circumstances  justifying 
an  exercise  of  the  power  of  eminent  domain.  There  is  no  rule  of  law 
which  will  permit  one  man  to  take  ]>ossession  of  another's  property, 
and  then  force  him  to  accept  damages  in  lieu  of  a  right  to  recover  the 
possession  of  it  There  is  a  West  Virginia  case  w^hich  holds  that 
where  the  power  of  a  mill  owner  is  destroyed  hy  the  wrongful  con- 
stniction  of  a  dam  below  his  mill  which  backs  the  water,  the  damage 
sustained  by  him  is  permanent,  and  a  recovery  of  damage  confers 
a  license  on  the  defendant  to  continue  the  cause  indefinitely ;  and,  in 
estimating  the  damages,  the  value  of  the  water  power  of  the  plaintiff^ 
must  be  taken  into  consideration,  as  well  as  the  damage  occasioned 
to  the  mill  by  reason  of  the  permanent  loss  of  the  power.''  That  rule 
can  hardly  be  of  universal  application,  because,  if  the  dam  is  wrong- 
ful, it  certainly  is  not  permanent,  unless  the  upper  owner  chooses  to 
treat  it. so,  or  unless  reasons  of  public  policy  require  it  to  be  held  to 
be  permanent 

5iB9a.  Temporary  ftmoture. —  As  stated  in  the  preceding  section,  the 
injured  landowner  has  a  right  to  treat  a  structure  erected  by  a  pri- 
vate citizen  as  temporary,  notwithstanding  its  permanent  character, 
and  therefore  in  case  he  does  not  elect  to  treat  it  as  permanent,  the 
measure  of  damages  is  not  the  depreciation  of  the  property,  but  the 
loss  of  rental  value  down  to  the  time  of  commencing  the  action.^  As 
stated  in  Nashville  v.  Comar?  where  the  cause  of  injury  to  realty  by 
water  may  be  remedied  or  removed  by  the  expenditure  of  labor  or 
money,  it  will  not  be  regarded  as  permanent  or  irremediable,  and, 
in  an  action  to  recover  for  a  negligent  injury  in  such  case,  the  meas- 
ure of  damages  will  be  the  actiial  damages  sustained  at  the  time  of 
bringing  the  action,  and  not  the  permanent  depreciation  of  the  value 
of  the  realty  in  consequence  of  the  injury.'  In  case  the  temporary 
obstruction  causes  permanent  injury  to  the  soil,  the  damages  may  be 
estimated  for  each  year  of  its  continuance  by  ascertaining  the  differ- 

test  Beems  to  be,  not  the  permanency  of  387,  21  8.  W.  1066;  8t.  Louis,  I.  M.  d 

the    obstructions,   but  the   permanency  8.  R.  Co.  y.  Lyman^  57  Ark.  513,  22  S. 

and  certainties  of  the  injuries  inflicted  W.  170;  Adams  v.  Durliam  d  N.  R,  Co. 

by  it.    McKee  v.  8t.  Louis,  K.  d  N.  W,  110  K  C.  325,  14  S.  E.  857. 

rf.  Co.  49  Mo.  App.  174.  *88  Tenn.  416,  7  L.  R.  A.  465,  12  S. 

^Miller  v.  8henandoa;h  Pulp  Co.  38  W.  W.  1027. 

Va.  558,  18  S.  E.  740.  ^Cleveland,  C.  C.  d    8t.  L.  R.    Co.  t. 

^rinney  v.  Berry,  61  Mo.  369 ;  Kansas  Kline,  29  Ind.  App.  390.  63  N.  E.  483. 
City,  Ft.  8.  d  M.  R.  Co.  v.  Cook.  57  Ark. 
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enoe  between  the  fair  market  value  of  the  land  immediately  befote 
and  immediately  after  the  injury  in  each  year.*  The  damages  in  the 
first  action  should  be  only  compensatory,  but  if  the  wrongdoer  re- 
fuses to  abate  his  obstruction,  he  may  be  compelled  to  do  so  by  puni- 
tive  damages  in  a  second  action."  In  addition  to  the  injury  to  rental 
v'alue,  compensation  may  be  allowed  for  injuries  actually  done  to  the 
land  or  to  personal  property  upon  it*  The  damages  should  be  allowed 
only  up  to  the  time  of  commencing  the  action,  and  not  to  the  time  of 
trial.^  But  the  recovery  may  include  all  damages  resulting  from 
wrongful  acts  done  prior  to  the  commencement  of  the  action,  although 
isome  did  not  become  apparent  until  after  that  time.^  The  action  is 
brought  when  the  writ  is  issued,  not  when  the  declaration  is  filed."^ 
In  an  equitable  suit  to  restrain  the  continuance  of  a  nuisance  created 
by  obstructing  the  flow  of  a  water  course,  the  court,  in  assessing  dam- 
ages, is  not  limited  to  those  inflicted  prior  to  the  commencement  of 
the  suit,  as  in  an  action  at  law,  but  may  assess  those  that  accrue  dur- 
ing the  pendency  of  the  suit.**^ 

589b.  Damages  for  injury  to  crops. —  When  one's  crop  has  been  de- 
stroyed by  overflow  caused  by  the  improper  construction  of  a  railway, 
the  injured  party,  as  far  as  money  can  do  so,  ought  to  be  put  in  tho 
same  condition  that  he  would  have  been  had  the  tort  not  been  commit- 


*8uU€ns  Y.  Chicago,  R,  I,  d  P.  -R.  Co, 
74  Iowa,  S59,  7  Am.  St.  Rep.  501,  3S  N. 
W.  645. 

*Mc€oy  T.  Donley,  20  Pa.  85,  57  Am. 
Dec.  680. 

But  an  early  North  Carolina  case  held 
that  in  a  seocmd  action  brought  to  re- 
cover damages  for  the  continuance  of  a 
nuisance  by  flowing  plaintiff's  land,  the 
damages  should  be  limited  to  such  as 
have  been  inflicted  since  the  former  ac- 
tion, as  successive  actions  may  be 
brought  for  future  continuances  of  the 
nuisance.  Bradley  v.  Amis,  3  N.  C.  (2 
Hayw.)  399. 

•Qulf,  C.  rf  S,  F.  R.  Co.  V.  HeUley,  62 
Tex.  593;  Galveston,  H.d  S,  A.R,  Co,  v. 
Taxi,  63  Tex.  223 ;  Galveston,  H,  d  8,  A. 
H,  Co,  V.  Seymour,  63  Tex.  .347;  Sabine 
d  E,  T,  R,  Co.  T.  Johnson,  65  Tex.  389; 
Green  v.  Taylor,  B.  d  H.  R.  Co,  79  Tex. 
604,  16  S.  W.  685;  Gidf,  C.  d  8.  F.  R. 
Co.  V.  Hepncr,  83  Tex.  136, 18  S.  W.  441. 

^ Jones  V.  Lavender,  56  G«.  228;  Sav- 
annah d  0.  Canal  Co,  v.  Bourquin,  iH 
Oa.  .378:  Warring  ▼.  Martin,  Wright 
(Ohio)  380;  Brown  v.  Chicago  d  A.  R. 
Co,  80  Mo.  457 ;  Close  v.  Samm,  27  Iowa» 
503;  0055  v.  Smith,  38  Wis.  21. 


Where  the  obstruction  to  a  stream  had 
been  washed  oway  previous  to  the  com- 
mencement of  an  action  to  recover  dam- 
ages for  the  obstruction,  damages  for  in- 
jury inflicted  by  rebuilding  it  during  the 
pendency  of  the  action  cannot  be  recov- 
ered, for  the  reason  that  where  the  nui- 
sance is  temporary,  and  has  been  or  may 
he  removed,  only  such  damages  as  ac- 
crued previous  to  the  institution  of  the 
action  can  be  assessed.  Hudson  v.  Burk, 
48  Mo.  App.  314. 

^Goodrich  v.  Dorset  Marble  Co.  60  Vt. 
280,  13  Atl.  6.36;  Baltimore  v.  Merry- 
man,  86  Md.  584,  39  Atl.  98. 

The  destruction  of  timber  by  the  main- 
tonance  of  a  dam  is  a  proper  element 
of  damages  in  an  action  for  the  injury, 
although  the  timber  does  not  in  fact  die 
imtil  fifter  the  commencement  of  the  ac- 
tion. Haydrti  v.  Albee,  20  Minn.  159, 
Gil.  143.   ' 

•Lang ford  ▼.  Otrsley,  2  Bibb.  215.  4 
Am.  Dec.  699. 

^Lamar  v.  Charlotte  d  8.  C.  R.  Co.  10 
S.  C.  N.  8.  476. 
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ted ;  and  interest  upon  tlie  value  of  the  crop  so  destroyed,  from  date 
of  itfi  destruction,  is  as  necessary  as  the  value  itself.^  The  measure 
of  damages  for  the  destruction  of  groAving  crops  is  their  value  in  the 
condition  in  which  they  are  at  the  time  of  the  injury.*  If  the  seed 
was  not  up  at  the  time  of  injury,  the  damages  must  be  estimated  ui)on 
the  basis  of  rental  value  and  cost  of  seed  and  labor.^  Where  growing 
crops  are  injured  by  an  ovei'llow,  the  correct  criterion  for  ascertain- 
ing the  value  of  such  crops  at  any  period  of  their  existence  is  to  prove 
what  the  crops  were  worth  at  or  near  the  place  they  were  grown  when 
matured,  and  to  make  proper  estimates  and  allowances,  from  asoer- 
tained  or  ascertainable  facts,  for  the  contingencies  and  expenses  at- 
tending the  further  cultivation  and  care  of  the  cix>ps.  The  difference 
between  the  value  of  the  probable  crop  in  the  market  and  the  ex- 
jjense  of  maturing,  preparing,  and  placing  it  there,  will,  in  most 
cAses,  give  the  value  of  the  growing  crop.*  The  jury  may  t^ke  into 
cxmsideration  the  fertility  of  the  soil  and  the  character  of  crops  which 
have  been  produced  by  it.^  The  Iowa  court  has  laid  down  a  rule 
which  is  diflFerent  from  that  generally  followed  by  holding  that^  in 
c«ise  of  injury  to  growing  crops  by  water  thrown  upon  the  land  by 
smother's  negligence,  the  measure  of  damages  is  the  difference  be- 
tween the  value  of  the  premises  ijnmediately  before  the  overflow  and 
the  value  of  the  same  immediately  thereafter,  the  growing  crops  l)e* 
ing  regarded  as  part  of  the  realty,  and  not  the  estimated  value  of  the 

^ihilf,  C.  ^  8,  F.  R.  Co.  y.  BoUida^y  Tlie    additional     amount    of     cotton 

<ir>  Tex.  512.  which  the  hindowner  would  have  raised 

.  ^LfymmeUind  v.  Si,  Paulg  M,  d  Af.  Jt.  hut  for  the  overflow,  and  the  value  of 

Co.  36   Minn.   412,  29   N.   W.  119:    8t.  such    cotton    when    ready    for    marked 

Louis  Merchants*  Bridge  Terminal  R.  Co.  without  evidence  as  to  the  expense  of 

V.  Pepper,  S4  111.  App.  116;  Texas  dS  8t.  cultivating,  gathering,  preparing  it  for 

L.  R.  Co.  V.  Reid,  1  Tex.  App.  Civ.  Cas.  and  placing  it  in  mailcet,  does  not  show 

(White  &  W.)   I  255,  p.  120;  8t.  Louis,  the  value  of  the  crop  at  the  time  of  the 

T.  M.  d  8.  R.  Co.  V.  Yarhorough,  66  Ark.  injury,  and,  hence,  does  not  afford  the 

613,  20  S.  W.  615;  81.  Louis,  I.  M.  d  8.  proper   means   of   measuring   the    land- 

R.  Co.  V.  Lyman,  57  Ark.  513,  22  S.  W.  owner's  damage.     Intemafional  d  O.  .V. 

170;  Sahine  d  hJ.  T.  R.  Co.  v.  8mith,  73  R.  Co.  v.  Pape,  73  Tex.  501,  11  S.  W. 

Tex.  1,  11  S.  W.  123;  Gulf,  C.  d  8.  F.  R.  526. 

Co.  V.  Pool,  70  Tex.  713,  S  S.  W.  636.  The  measure  of  damages  for  injury  oc- 

In  general  a  proper  measure  of  dam-  casioned  hy  tlie  overflowing  of  meadow 

uges  for  the  loss  of  growing  crops — an-  lands,   causing  the   destruction   of   hay 

nual  crop  of  grass — ^is  the  value  of  the  tliereon  partly  grown,  let  out  on  shares, 

same  standing  on  tlie  ground,  and  not  is  the  net  presumed  value  of  the  crop 

rccesHHiily  the  rental  value  of  the  land,  less  its  actual  value  in  its  damaged  con- 

Byrne  v.  Minneapolis  d  8t.  L.  R.  Co.  3S  dition,  and  not  the  differaice  between 

Minn.  212,  36  N.  W.  339.  tlie  rental  value  of    the    premises    had 

'Ohio  d  M.  R.  Co.  V.  Nueizel.  43  111.  they  not  been  Injured    and    the    rental 

App.  108.  value  with  the  injury.    Folsom  v.  AppU 

*Oulf,  C.  d  8.  F.  R.  Co.  V.  McGowan,  River  Log  Driving  Co.  41  Wis.  602. 

73  Tex.  365,  11  S.  W.  336;  8t.  Ijouis.  T  ^Economy  lAghi  d  P.  Co.  v.  Cutting^ 

M.  d  8.  R.  Co.  V.  Lyman,  57  Ark.  513,  4\)  111.  App.  422;  Chicago,  B.  d  Q.  R.  Co. 

22  S.  W.  170.  V.  Schaffer,  20  111.  App.  280. 
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crops  destroyed.*  That  rule  would  seoiu  to  be  entirely  impracticable 
and  not  to  reprt\*^iit  the  true  measure  of  damages.  For  a  temporary 
injury,  the  measure  of  damages  is  not  the  depreciation  of  the  value  of 
the  real  estate^  but  the  injury  which  the  owner  has  received;  and 
this  is  best  arrived  at  by  estimating  the  value  of  tlie  property  de- 
stroyed, as  is  done  in  other  courts.  The  measure  of  damages  for  the 
destruction  of  grass  by  an  overflow  is  its  value  at  the  time  destroyed ; 
and  when  the  injury  is  of  such  a  character  as  to  prevent  the  growth 
of  the  grass,  and  to  deprive  the  owner  of  the  use  of  his  pasture  for 
a  considerable  time,  he  is  entitled  to  damages  for  the  value  of  the 
use  of  the  land  for  the  purpose  of  pasturage  in  the  condition  it 
would  have  been  but  for  the  overflow,  there  being  no  permanent  in- 
jury to  the  land.  Starvation  of  cattle  cannot  be  added  to  the  value 
of  the  use  of  the  pasture  during  the  alleged  overflow,  as  such  matters 
are  too  i-emote,  and,  if  allowed,  there  would  be  double  damages  for 
the  same  injury ;  but  if  exposure  to  deep  water  caused  injury  to  and 
loss  of  stock,  and  the  overflow  was  the  dii-ect  and  proximate  cause  of 
such  injury,  and  it  was  the  ivsult  of  the  negligence  of  defendant,  and 
not  of  the  failure  of  plaintifi'  to  use  reas^mable  care  to  protect  his 
eattle  after  or  duringj^  the  oveillow,  danuiges  are  recoverable  for  such 
loss."  The  rule  penuitting  a  recovery  of  the  value  of  crops  permits 
a  recovery  of  the  value  of  fruit  trees  destroyed.*  In  case  of  injury 
merely  to  crops,  it  is  error  for  the  court  to  allow  the  jury  to  consider 
the  measure  of  damages  for  p<'rmauent  injury  to  the  land.*  The 
recovery  may  be  diminished  by  proof  that,  even  if  the  injury  had  not 
been  caused  by  defendant,  the  crop  would  have  been  destroyed  by 
other  agencies  for  which  defendant  was  not  responsible.**^  But  what 
a  plaintiff  whose*  crop  has  been  destroyed  by  an  overflow  might  have 
made  had  he  planted  another  crop  is  too  uncertain  to  base  upon  it 
any  estimate  as  to  the  amount  by  which  his  damages  should  be  re- 
duced, although  it  appears  that  neighboring  landowners  raised  crops 
after  their  first  plnnting  had  been  destroyed  by  the  overflow,  but  the 
value  of  their  crops  and  the  expense  of  raising  them  is  not  shown.** 
The  destruction  of  crops  planted  when  the  owner  knew  that  they 
would  be  flooded  and  destroyed  eannot  l)e  included  in  the  damages  for 

•Draf-r  v.  Chit-ago,  R.  /.  ^  P.  If.  ro.  63  •Kaft/wc  d  B.  7'.  R.  Co.  v.  Johnson,  «& 

Iowa.  :M>2,  50  Am.  Kep.  74«,  19  X.  \V.  Tex.  389. 

215.  *OtUt  C.  <t-  R  F.  R.  Co.  V.  Bepner,  83 

'fhouMsard  v.  ffahinr  A-  E.  T.  R.  Co.  80  IVx.  130,  18  S.  W.  441. 

Tix.  329.  16  S.  \V.  30:  Sahitir  rf  K.  T.  '•St.  Louh,  /.  J/,  d  S.  R.  Co.  ▼.  Tar- 

R.   Co.  V.   BrousariK  09  Tix.  617,   7  S.  horough.  56  Ark.  613.  20  8.  W.  616. 

W.  374 :  Sahnw  d  K.  T.  R.  Co.  v.  John-  "Gulf.  C.  d  H.  F.  R.  Co.  Y.  HoUiday^ 

Hon,  65  Tex.  389.  65  Tex.  512. 
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flooding  the  land,  although  the  rental  value  of  the  land  flooded  and 
the  permanent  injury  thereof  may  be  recovered.**  In  case  of  failure 
to  comply  with  a  covenant  to  remove  the  water  in  time  to  permit  the 
making  of  a  crop,  nominal  damages  may  be  awarded  in  vindication, 
of  the  right,  although  no  actual  damage  is  sustained.  ^^ 

S88o.  Injury  to  mill  privilege. —  The  damages  suffered  by  a  mill 
privilege  subjected  to  flowage  is  the  amount  of  deterioration  in  value 
which  it  has  suffered  therefrom.*  The  measure  of  damage  is  not  the 
loss  occasioned  by  the  stoppage  of  the  mill,  but  only  such  damage  as 
would  have  been  occasioned  by  the  back  flowage  had  the  upper  owner 
supplemented  his  water  power  by  steam,  or  in  some  other  way  con- 
tinued the  operation  of  his  mill.*  The  damages  must  represent  the  real 
injury  to  the  mill  owner.  If  there  is  permanent  injury  to  the  mill 
property,  he  may  recover  compensation  for  time  lost^  and,  in  addi- 
tiou,  whatever  injury  he  has  been  caused  by  the  stoppage  of  the  mill. 
But  he  cannot  recover  speculative  profits  which  he  might  have  made 
by  the  operation  of  the  mill.*  Damages  for  injury  to  property  not 
^•f»nnectcd  with  the  mill  cannot  be  included  in  the  recovery  as  part 
of  the  damages.*  The  court  will  not  set  aside  a  verdict  in  plaintiff's 
favor  for  injuries  by  the  backing  of  water  on  his  mill  wheels  as  ex- 
cessive unless  it  can  see  that  the  jury  fell  into  some  important  mis- 
take of  computation,  or  departed  from  some  rule  of  law  given  them 
for  their  guidance,  or  made  deductions  from  the  evidence  not  war- 
ranted by  it.^  In  a  common-Iuw  action  in  Wisconsin  by  an  upper 
mill  owner  for  damages  caused  by  the  back  water  from  a  lower  mill, 
recovery  can  be  liad  only  for  damages  to  the  mill  site,  if  any,  and  not 
for  the  mere  flowage  of  the  lands,  since  the  passage  of  the  milldam  law 
taking  away  the  common-law  action  for  damages  to  lands  flowed.® 

689d.  Measure  of  damagei  generally. —  To  entitle  the  owner  of  land 
to  recover  more  than  nominal  damages  in  an  action  for  injury  thercn 
to  from  the  back  water  of  a  mill  pond,  he  must  prove  to  the  satisfac 
tion  of  the  jury  that  the  water  did  flow  back  upon  his  land,  that  it 
was  caused  by  the  wrongful  act  of  defendant,  and  that  he  had  suf- 
fered some  injury  therefrom  prior  to  the  institution  of  the  suit.^ 

»Willitt8  ▼.  Chicago,  B.  d  K.  C.  R.  Co.  ^Schuylkill  .Vat?.  Co.  v.  Farr,  4  Watta 

tiS  Towa,  281,  21  L.  R.  A.  608,  65  N.  W.  &  S.  362. 

31.3.  *Palmer  v.  Fiske,  2    Curt.    C.   0.    14, 

"Green  v.  Weaver,  63  Ga.  302.  Fed.  Cas.  No.  10.691. 

^Woodvsird  v.  Wehh,  65  Pa.  254 ;  Bur-  *Large  v.  Ortis,  20  Wis.  696. 

neti  V.  J^icholson,  86  N.  C.  99;  Walrath  ^Lncin  v.  Himp8on,   38  Md.  468;   St. 

▼.  Rcdfield,  11  Barb.  368.  Louis,  A.  rf  T,  R.  Co,  v.  Qraham,  oo  Ark. 

'Decorah  Woolen  Mill  Co.  v.  Greer,  49  294.  18  S.  W.  66. 
Iowa,  490. 

'Schuylkill    Kav.    Co.  v.  Frecdlet/,    6 
Whart.  109.       . 
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Where  a  pasture  and  garden  are  temporarily  destroyed,  the  measure 
of  damages  is  the  rental  value  of  the  land.'     And  if,  in  addition  to 
4" he  injury  to  crops,  the  land  is  covered  with  debris,  the  value  of  the 
•crops  may  be  added  to  the  diminished  value  of  the  land,  to  be  com- 
puted as  of  the  time  immediately  before  and  immediately  after  the 
injury.'    And  in  case  land  is  destroyed  or  injured  by  the  overflow, 
^he  measure  of  damages  is  the  difference  in  the  market  value  of  the 
4^ract  immediately  before  and  immediately  after  the  injury.*     In  de- 
4:ermining  the  value  of  the  property  destroyed,  its  productive  capac- 
ity may  be  taken  into  account^    In  a  Korth  Carolina  case  it  was  held 
that  the  measure  of  damages  was  not  the  diminished  rental  value,  but 
the  loss  of  the  net  profits  from  the  property.®    There  is  no  doubt  that 
in  determining  rental  value  the  loss  of  the  net  profits  could  be  taken 
into  consideration,  and  might,  in  some  instances,  furnish  a  very  ac- 
curate index  of  the  diminished  value ;  but  under  most  circumstances 
the  diminished  rental  value  is  a  much  more  easily  ascertained  and  cer- 
tain measure  of  damages  than  the  loss  of  net  profits,  because  such 
pTofit  would  depend  so  much  upon  the  use  to  which  the  property  was 
put  that  it  would  be  speculative  in  every  case,  and  in  some  cases  there 
would  be  nothing  but  opinion  evidence  upon  which  to  base  it.     The 
xneasure  of  damages  for  injury  to  a  tenant  for  a  year,  only,  of  land 
flooded  by  the  obstruction  of  a  stream  is  not  the  rental  value  of  the 
land  flooded,  but  should  be  confined  to  the  value  of  the  crops  de- 
stroyed.''   If  a  railway  company,  by  the  negligent  construction  of  its 
roadbed,  overflows  land,  and  the  overflow  proximately  causes  the 
ilrowning  of  cattle,  the  owner  is  entitled  to  recover  their  value,  irre- 
spective of  the  question  as  to  whether  they  were  drowned  on  his  own 
land.« 

589e.  Boles  for  estimating  damages. — In  an  action  for  flowing  land, 
by  one  in  possession  under  claim  of  title,  he  is  entitled,  prima  facie, 
to  compensation  for  the  whole  damage  done  to  the  property;  but  it 
may  be  shown  what  his  interest  really  is  for  the  purpose  of  reducing 

*Barrowa  ▼.  Fom,  39  Minn.  61,  38  N.  Baltimore  ▼.  Men-yman,  86  Md.  684,  39 

W.  777.  Atl.  98;  TeafOft  d  P,  R.  Co.  Y.  O'Mahonetj, 

•Fremont,  E.  d   M.  Valley   R.  Co.   v.  24  Tex.  Civ.  App.  631,  60  S.  W.  902. 

Harlin,  60  Neb.  698,  36  L.  R.  A.  417,  61  "Garrett    v.  fJdenton,  74    N.  C.  388; 

Am.  St.  Rep.  678,  70  N.  W.  263;  Ohaae  Georgia  R.  d  Bkg.  Co.  v.  Berry,  78  Ga. 

▼.  New  York  C.  R.  Co.  24  Barb.  273;  744.  4  8.  E.  10. 

CMveaton  H.  d  8.  A.  R.  Co.  v.  Bibb,  3  •Spilman  v.  Roanoke  Nav.  Co.  74  X. 

Tex.  App.  Civ.  Caa.  (Willson)  I  271,  p.  C.  675. 

330;  Chicago,  B.  d  Q.  B.  Co.  v.  Emmert,  ^McKee  v.  Bt.  Louie,  K.  d  N.  W.  R.  Co. 

M  Neb.  237,  73  N.  W.  540.  49  Mo.  App.  174. 

•HueeUm   ▼.  Mieeiesippi   d    R.  River  *8abine  d  E.  T.  R.  Co.  r.  Johnson,  66 

Boom  Co.  76  Minn.  261,  79  N.  W.  92;  Tex.  389. 
Vol.    U.— Watkm,  119. 
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his  recovery  to  his  actual  damages.^  The  jury  may  consider  any 
benefit  tliat  was  caused  by  the  overflow.*  And  the  condition  of  the 
land  without  the  flowage  must  be  considered.'  But  what  defendant 
paid  a  few  years  before  for  flowing  other  land  in  the  vicinity  cannot 
be  considered.*  Damages  cannot  be  recovered  by  reason  of  less  drift 
wood  coming  to  the  shore  of  a  riparian  owner,  when  the  only  loss  is* 
the  possible  chance  of  the  claimants  taking  what  does  not  belong  to- 
them.*  The  jury  are  not  confined  to  a  consideration  of  the  possible 
uses  of  the  land  in  its  condition  at  the  time  of  the  injury,  but  the 
possibility  of  its  change  to  a  more  profitable  use  had  not  the  injury 
been  done  may  be  taken  into  account.^  In  case  the  flood  forces  a 
change  of  pasture  for  stock,  the  additional  expense  caused  by  the 
change  may  be  allowed.^  The  depreciation  in  market  value  of  the 
property  is  to  be  ascertained  by  a  comparison  of  the  value  immediately 
before  and  immediately  after  the  injury.®  The  full  value  of  the  prop- 
erty cannot  be  allowed  where  the  owner  is  not  deprived  of  its  use.*^ 
If  water  is  cast  into  the  cellar  of  a  house,  the  damages  may  include 
injury  to  the  building  from  dampness  and  diminished  rents.  ^®  The 
cost  of  repairing  the  house  may  be  recovered,  but  not  its  value,  be- 
cause of  destruction  by  a  storm  some  time  after  the  injury  on  the- 
ground  that  the  weakened  condition  of  its  foundations  prevented 
its  withstanding  the  fury  of  the  storm.^^  Injury  to  land  caused  by 
seepage  may  be  considered-^*  An  owner  of  land  bordering  on  a  stream,, 
whose  title  extends  to  high-water  mark  is,  in  case  of  the  erection  of  a 
dam  by  a  lower  proprietor,  entitled  to  recover  for  the  injury  to  Uie 
land  flowed  thereby  above  tlie  point  where  the  stream  impresses  itself 
upon  the  soil  for  sufficient  periods  to  deprive  it  of  vegetation  and  de- 
stroy its  value  for  agriculture,  and  not  merely  above  the  highest  point 
that  the  water  reached  in  times  of  freshet^* 

689f .  Profits  and  interest. —  In  considering  the  measure  of  damages 
for  injury  to  a  mill  privilege,  it  has  been  seen  ^  that  speculative  prof- 
its cannot  be  allowed.  But  if  a  mill  has  actually  been  stopped  by  the 
wrongful  flowing  back  of  water  upon  its  wheel,  the  loss  of  the  actual 
and  bona  fide  profit  which  would  have  resulted  from  the  operation 

^Bassett  ▼.  Salisbury  Mfg.  Co,  28  N.  •Sterling  HydrauUo  Co,  ▼.  Gait,  81  HI. 

H.  456.  App.  600. 

"" Avery  v.  Van  Deusen,  5  Pick.  182.  *Bailey  v.  Ueinte,  71  111.  App.  189. 

*Bate8  V.  Ray,  102  Mass.  468.  ^Willey  v.  Hunter,  57  Vt.  479. 

*K€lli}ier  v.  iiUler,  97  Mass.  71.  ^^Galvestan,  H.  d  8.  A.  R,  Co.  ▼.  Wore, 

^Barrett  v.  Bangor,  70  Me.  335.  67  Tex.  635,  4  S.  W.  13. 

•Ellington   ▼.    Bennett,    69    Ga.    286 ;  ^Warsh  v.  Trullinger,  6  Or.  356. 

Marsh  v.  Trullinger,  6  Qr.  366.  "Dote  v.  Electric  Co,  69  N.  H.  408,  76^ 

^Hughes  v.  Austin,  12  Tex.  Civ.  App.  Am.  St.  Rep.  189,  45  Atl.  350. 

178,  33  S.  W.  607.  ^  See  ante  9  689e. 
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of  the  mill  is  the  most  certain  measure  of  damages  that  exists,  and  it 
may  be  adopted.*  But  where  the  profits  would  not  have  belonged  to 
the  one  who  brings  tlie  action,  they  cannot  be  made  the  measure  of 
damage.^  The  measure  of  damages  to  farm  land  wrongfully  over- 
flowed so  as  to  prevent  its  cultivation  is  the  fair  rental  value  thereof, 
and  not  the  possible,  or  even  probable,  profits  that  might  have  been 
made  had  not  the  land  been  overflowed.^  Interest  will  not  be  allowed 
in  computing  unliquidated  damages  for  flowing  land.'' 

689g.  Costs  and  expenses. —  The  expense  of  conducting  the  suit  to 
establish  the  right  of  the  complainant  is  not  a  proper  element  of  the 
damage  to  be  allowed.^  But  the  question  of  allowance  of  costs  may 
be  modified  by  statute,  which  may  allow  the  cost  of  establishing  the 
right  as  part  of  the  damage,  or  deny  all  recovery  of  costs,  at  the  pleas- 
ure of  the  legislature.*  The  question  of  title  is  not  in  issue  in  an 
action  for  flowing  lands  by  a  milldam,  which  defendant  claims  the 
right  to  do  under  a  license  which  plaintiff  claims  was  subsequently 


^Oihaon  ▼.  Fischer,  68  Iowa,  29,  26  N. 
W.  ft  14;  National  Fibre  Board  Co.  v. 
Letpision  ^  A.  Electric  Light  Co.  95  Me. 
318,  40  Atl.  1075 ;  fiimmons  v.  Brown,  5 
R.  I.  299,  73  Am.  Dec.  66. 

•  VThere  a  lower  riparian  owner  wrong- 
fully raisea  his  dam,  and  thereby  flows 
the  mill  on  another's  privilege,  he  will 
only  be  liable  for  damage  to  the  prop- 
erty, and  not  for  lost  profits,  in  an  action 
brought  by  the  owner  of  the  mill  which 
was  operated  by  such  owner  and  his  co- 
tenants.  Plimpton  V.  Gardiner,  64  Me. 
360. 

^Chicago  y.  Huenerhein,  85  111.  694,  28 
Am.  Hep.  626. 

Contra,  Spilman  ▼.  Roanoke  Nao.  Co. 
74  N.  C.  676. 

•Lamar  v.  Charlotte  d  8.  0.  R.  Co.  10 
S.  C.  N.  S.  476. 

But,  in  an  action  against  a  railroad 
company  to  recover  damages  to  crops  by 
an  overflow  of  lands  which  resulted 
from  the  negligent  construction  of  de- 
fendant's embankment,  the  plaintiff  may 
recover  the  intercbt  on  the  value  of  the 
crops.  Gulf,  C.  d  8.  F.  R.  Co.  v.  Dun- 
lap  (Tex.  Civ.  App.)  26  S.  W.  665. 

^Good  V.  Mj/lin,  8  Pa.  51,  49  Am.  Dec 
493. 

*  An  action  for  damages  for  injury  to 
mill  property  by  back  water  from  the 
waters  of  a  milldam  erected  by  another 
l>elow  is  one  for  damages  solely,  not  aris- 
ing out  of  a  contract,  within  the  meaning 


of  a  statute  providing  that  "in  all  ac- 
tions for  damages  solely,  not  arising 
out  of  contract'*  recovery  over  a  certain 
amount  carries  full  cost.  8utherland  v. 
Venard,  32  Ind.  483. 

Where  an  exception  to  the  general  law 
that  costs  follow  the  event  of  a  suit  is 
made  by  an  act  of  legislature,  providing 
that  in  suits  for  damages  for  the  over- 
flowing of  water  from  the  erection  of  a 
grist  mill  or  other  waterworks  of  utility 
the  plaintiff  shall  recover  no  greater  sum 
in  costs  than  is  awarded  in  damages,  it 
must  appear  in  the  record  of  a  ease  that 
it  falls  within  that  exception,  otherwise 
the  general  law  will  apply.  Gray  v.  Tate, 
11  Humph.  64;  McReynolde  v.  Catee,  7 
Humph.  29. 

Where  the  damages  awarded  for  over- 
flowage  of  lands,  caused  by  the  erection 
and  maintenance  of  a  milldam  or  other 
waterworks,  is  less  than  $5,  a  proviso,  in 
an  act  of  the  le^slature  allowing  the 
successful  party  in  such  actions  full 
cost,  to  the  effect  that  if  the  judgment 
for  damages  does  not  exceed  $6  the  plain- 
tiff shall  not  recover  more  oosta  than 
damages,  but  no  provision  being  made 
as  to  the  residue  of  costs  in  such  cases, 
will  be  construed  aa  rendering  each  party 
liable  for  his  OMm  proper  costs,  except 
so  much  thereof  as  equals  the  damages 
recovered,  to  which  the  plaintiff  would 
be  entitled.  GardenMfre  v.  McOomba,  1 
Sneed,  83. 
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revoked,  witliin  the  meaning  of  a  statute  giving  full  costs  in  cases 
where  the  title  is  in  issue.' 

690.  Suits  by  property  owner. —  The  owner  of  land  to  which  a  wa- 
ter course  is  appurtenant  may  always  maintain  an  action  Co  recover 
damages  for  injuries  to  the  freehold  by  the  backing  of  water  thereon, 
whether  he  is  in  possession  or  not.  And  the  size  of  the  tract  owned 
by  plaintiff  is  immaterial,^  as  is  also  the  fact  that  he  does  not  own  the 
land  under  the  water,  if  the  water  is  raised  upon  his  property.*  An 
owner  who  has  leased  the  land  for  a  share  of  the  crop  may  maintain 
an  action  for  injury  to  his  share.*  But  he  can  recover  only  for  the 
injury  to  such  interest*  And  the  landlord  cannot  recover  for  injury 
to  the  crop  if  it  belongs  to  the  tenant,  who  has  paid  his  rent.^  The 
owner  of  lan^.  cannot  recover  from  a  railroad  company  for  the  de- 
struction of  crops  from  overflow  caused  by  an  obstruction  by  the  com- 
pany of  a  natural  water  way,  where  such  land  is  leased  to  a  tenant, 
the  rent  to  be  paid  out  of  the  proceeds  of  the  crops  after  they  have 
been  marketed  by  the  tenant,  although  the  effect  may  be  to  deprive 
such  owner  of  his  rent.®  The  owner  of  the  reversion  may  recover  the 
damages  for  injury  to  the  freehold.^  And  he  may  recover  for  injury 
to  the  rental  value  if  the  rent  has  been  reduced  because  of  the  injury.* 
But  if  the  life  tenant  permits  the  erection  of  the  dam,  the  remainder- 
man, by  taking  advantage  of  it,  will  estop  himself  from  denying  the 
validity  of  the  structure.®  A  tenant  in  common  of  land,  who  cultivates 
it  under  an  agreement  with  others  in  interest  that  he  is  to  be  the  sole 
owner  of  the  crops,  is  entitled  to  maintain  an  action  against  the  owner 

•0/i>  V.  Hallj  3  Johns.  460.  *Texas  d  P.  R.  Oo,  r.  Bounders,  4  Tex. 

^Watson  V.  Bioren,  1  Serg.  ft  R.  227,  App.  Civ.  Ca«.  (Willson)   |  304,  p.  528, 

7  Am.  Deo.  017.  18  8.  W.  793. 

•The  owner  of  land  bordering  on  a  *8t.  Ijouis,  A.  d  T.  R.  Co,  v.  Trigg,  63 

great  pond  ia  injured   by   the   mainte-  Ark.  536,  40  S.  W.  579. 

nance  of  a  dam  which  raises  the  water  *Ohio  d  M.  R.  Co,  v.  Hoeltmatiy  34  111. 

above  its  natural  level  on  his  property,  App.  429. 

and  a  sluiceway  which  draws  it  below  its  ^Kankakee  d  8.  R,  Co,  v,  fforan,  131 

natural  level  so  as  to  cut  him  off  from  III.  288,  23  N.  E.  C21 ;  PottB  v.  Clarke, 

access  to  the  pond,  by  reason  of  which  he  20  N.  J.  L.  536. 

suffers     particular     injury.     Potter    y.  A  reversioner  may  maintain  an  action 

Eowe,  141  Mass.  357,  6  N.  E.  233.  for  the  throwing  back  of  water  upon  hin 

Whether  the  riparian    rights    of    an  freehold  by  a  dam,  although  there  is  no 

owner  of  land  on  a  river  extend  only  to  immediate  and  visible  injury.    Ripka  v. 

the  thread  of  the  stream,  or  to  the  oppo-  Sergeant,  7  Watts  &  S.  11,  42  Am.  Dec. 

site  bank,  he  is  entitled    to    maintain  214. 

trespass  against  a  water-lot  company  for  *8uinnerY,Tileston,7  Pick.  198;  Baker 

damages  done  by  the  overflowing  of  his  ▼.  8anderson,  3  Pick.  348. 

water  wheels  by*  the  erection  and  raising  *Totcne$  y.  Augusta,  46  S.  C.  15,  23  S. 

of  a  dam  below.    Jones  y.  Water  Lot  Co.  E.  984. 
18  6a.  539. 

*Nea1  v.  Ohio  River  R.  Co.  47  W.  V*. 
316,  34  8.  £.  914. 
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of  a  dam  Tvhich  set  the  water  back  upon  the  land  to  the  injury  of  the 
crops,**  If  one  tenant  in  common  erects  a  dam  on  his  separate  es- 
tate 80  as  to  flow  the  water  back  on  the  common  property,  the  co- 
tenant  may  recover  for  the  injury.**  That  the  owner  of  land  flowed 
by  a  milldam  owns  a  part  interest  in  the  dam  will  not  prevent  his 
maintaining  an  action  in  his  own  name  against  his  cotenant  to  de- 
termine the  extent  of  the  flowage  right.**  A  tenant  in  common  of  a 
pond  and  milldam  may  recover  damages  from  a  cotenant  for  the 
floAving  of  his  land  whereby  he  lost  the  use  of  it,  where  the  injury 
was  due  to  the  cotenant's  management  of  the  dam,  of  which  he  as- 
sumed full  control.**  The  recovery  by  one  of  two  tenants  in  common 
of  damages  for  flowage  from  an  unlawfully  erected  dam,  after  judg- 
ment will  stand  as  a  recovery  for  both  tenants,  and  the  existence  of 
the  nuisance  will  be  res  jvdicata^^ 

691.  Suit  by  one  in  possession.—  Actual  possession  of  property  is 
suflicient  to  enable  one  to  recover  for  injury  to  it  by  backwater  from 
a  dam.*  He  may  recover  such  damages  as  will  indemnify  him  for 
the  injury  to  his  interest,  though  he  has  not  the  title  to  the  freehold.^ 
Recovery  for  injury  to  the  possession  may  be  had  by  the  one  in  pos- 
session, and,  for  injury  to  the  freehold,  by  its  owner.'    The  wrong- 

^hom  ▼.  Maurer,  85  Mich.  509,  48  N.  right  under  which  it  is  located  there  is 
W.  640.  immaterial  as  to  that  liability.    Oraver 

"Odtorik?  Y.  Lyford,  9  N.  H.  502,  32   v.  Sholl,  42  Pa.  58. 
Am.  Dec.  387.  In  an  action  for  damages  for  injuries 

^Hutchinson  v.  Chase,  39  Me.  508,  63  caused  to  a  spring  and  ford  by  backwa- 
Aro.  Dec.  G45.  ter  from  a  dam  erected  below,  it  is  not 

^Griffin  v.  Barilett,  55  N.  H.  119.         necessary  to  show  title  to  the  lands  in- 

^FeU  V.  Bennett,  110  Pa.  181,  5  Atl.  jured, — actual  possession  is  enough; 
17.  and  such  possesdion  need  not  be  by  in- 

^Jjorge  v.  Dennis,  5  Sneed,  595 ;  Branch  closure,  but  a  claim  of  ownership  run- 
T.  Doan€y  18  Conn.  233;  Barber  v.  Bar-  ning  back  a  niunber  of  years,  coupled 
her,  21  Ind.  468;  Dccorah  Woolen  Mill  with  a  nsc  for  the  ordinary  purposes  by 
Co,  V.  Oreer,  49  Iowa,  490;  Yeargain  v.  his  family  and  hands,  is  suflicient. 
Johnston,  1  N.  C.  (Taylor)  80,  1  Am.  Allen  v.  MoCorkle,  3  Head,  181. 
Dec.  581;  Norris  v.  Glenn,  1  Idaho,  590;  A  person  who  is  not  a  riparian  pro- 
Boyington  v.  Squires,  71  Wis.  276,  37  N.  prietor,  but  wlio  has  acquired  the  right 
W.  227 ;  Kimhrall  v.  Walker,  7  Rich.  L.    to  use  the  water  for  propelling  a  mill, 


422;  King  v.  Tarlton,  2  Harr.  k  M'H.   although  he  may  not  have  acquired  the 
473.  right    from    the    intermediate   riparian 

If  plaintiff  is  allowed  to  testify  to  his  owners  to  divert  the  water  from  a 
purchase  and  ownership  of  the  land  stream  to  his  mill  race,  and  as  to  them 
without  objection,  this  will  be  sufficient  is  a  wrongdoer,  may  maintain  an  action 
evidence  of  title  in  him  to  maintain  the  in  case  a  lower  proprietor  backs  the  wa- 
action,  and  will  extend  to,  and  embrace,  ter  upon  his  tailrace.  Bristol  Hydrau- 
the  whole  tract,  although  not  actually  lie  Co.  v.  Boyer,  67  Ind.  236. 
in  bis  possession,  where  there  is  no  ad-  *yea>l  y.  Ohio  River  R.  Co.  47  W.  Va. 
verse  possession.  Cairo  d  8t.  L.  R.  Co.  316.  34  S.  £.  914;  Brovm  v.  Bowen,  30 
▼.  Woosley,  85  111.  370.  N.  Y.  519,  86  Am.  Dec.  406. 

The  owner  of  a  lower  mill  is  liable  if,       ^Warring  v.  Martin,  Wright    (Ohio) 
without   authority,  he  sets  the    water   380. 

back   into   another's   tailrace,   although       Where  a  mill  owner  has  only  the  right 
on  the  land  of  a  third  party,   and   the   of  using  a  reservoir  and  dam,  he  can  re- 
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doer  cannot  question  the  title  of  the  plaintiff  for  the  purpose  of  de- 
feating the  action.^  But  mere  possession  of  a  mining  claim  is  not 
sufficient  to  sustain  an  action  for  casting  water  back  upon  it.*  The 
ownership  of  a  homestead  is  sufficient  ground  to  maintain  an  action 
for  flooding  the  property  to  the  injury  of  health.*  Mere  possession 
will  not,  however,  sustain  an  action  of  trespass.*^  One  in  possession 
cannot  maintain  an  action  for  injuries  to  the  freehold  if  he  shows 
that  the  legal  title  is  in  another.*  But  one  in  possession  of  land  im- 
der  conditions  in  a  bond  may  maintain  an  action  for  injuries  to  tho 
soil  by  flowage  caused  by  the  stoppage  of  a  river,  due  to  an  accimiula- 
tion  of  logs  and  ice,  through  the  negligence  of  the  owner  of  the  logs.^ 
The  fact  that  plaintiff's  right  to  use  the  water  of  a  stream  is  limited 
to  such  times  as  it  may  run  over  his  grantor's  dam  above  does  not  de- 
prive him  of  a  right  of  action  against  a  lower  proprietor  who,  by 
raising  his  dam,  sets  back  the  water  upon  the  plaintiff's  works,  a^ 
such  act  was  the  exercise  of  a  claim  which,  if  continued  for  a  suffi- 
cient length  of  time,  would  confer  on  the  defendant  a  prescriptive 
right*®  The  possession  by  plaintiff  of  the  tract  of  land  of  which  that 
flowed  by  defendant  was  a  part  is  sufficient  possession  of  the  land 
flowed  to  entitle  him  to  maintain  an  action  against  defendant  for  such 
flowage,  as  defendant's  possession  arising  from  flooding  the  land  did 
not  affect  the  title  to  it,  but  was  a  mere  easement**  One  who  builds 
a  mill  and  a  dam  on  a  navigable  stream  under  statutory  permission  is 
entitled  to  all  the  protection  in  its  use  which  the  law  would  give  him 
if  his  works  had  been  erected  on  a  stream  not  navigable.  An  inferior 
proprietor  has  no  more  right  to  back  the  water  on  his  wheel  in  the 
one  case  than  in  the  other.**    The  one  in  possession  cannot  complain 

cover,  in  caw  a  lower  riparian  owner  to  the  exclusive  possession  and  enjoy- 
erects  a  dam  which  interferes  with  his,  ment  of  the  homestead,  and  may  main- 
only  for  the  injury  to  his  easement,  tain,  in  her  own  name  and  right,  an  ac- 
Robertson  v.  Woodnxyrth,  42  Conn.  163.  tion    to    recover    for    damages   to    such 

*B<utsett  V.  Salisbury  Mfg.  Co.  28  N.  homestead  or  the  crops  growing  thereon 

H.  45«5;   IJendrick  v.  Johnson,  5  Port,  by  an  overflow;  and  although  there  may 

(Ala.)  208.  be  surviving  children  of  the  deceased. 

In  an  action  to  restrain  the  erection  they  are  not  necessary  parties  plaintiff 

of  a  dam  of  a  height  likely  to  cause  the  to  such  suit.    Oulf,  G.  de  8.  F.  R.  Co.  v. 

water  to  flow  back  on  plaintiff's  mill  and  Jones,  3  Tex.  App.  Civ.  Cas.  (Willson) 

dam  constructed  under  an  order  of  the  S  13,  n.  33:  Houston  d  T.  C.  R.  Co.  v. 

court  made  pursuant  to  statute,   it  is  Knapp,  51  Tex.  592. 

not    a    proper    defense    that    plaintiff's  ^Milicrd  v.  Reeves,  1  Mich.  107. 

title  to  the  land  on  which  the  mill  was  'Morris  v.  ?fcf.'amey,  9  Ga.  160. 

erected  is  defective,  in  the  absence  of  an  'George  v.  Fisk^  32  N.  H.  32;  Hough 

adverse  claimant  to  such  land.    Arnold  v.  Patrick^  26  Vt.  435. 

▼.  Klepper,  24  Mo.  273.  ^''Branch  v.  Doane,  18  Conn.  233. 

*8tone  v.  Rumpus,  46  Cal.  218.  ".Vt»w    v.  Weathersbee,  2   Strobh.  L. 

•Treat  v.  Bate^,  27  Mich.  390.  184. 

The  surviving  widow,  as  the  head  of  ^^Bigler  v.  Antes,  21  Pa.  288. 

a  family,  is  entitled,  during  her  lifetime.  And  the   mere  fact  that  a   milldam 
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of  the  acts  of  one  against  whom  the  posaession  is  wrongful.*'  A  per- 
son who  owns  only  to  the  center  of  the  stream,  and  has  acquired  no 
right  to  extend  his  dam  to  the  opposite  shore,  which  belongs  to  a  low- 
«r  mill  owner,  cannot  maintain  an  action  against  the  latter  for  flow- 
ing back  the  water  in  the  stream  so  as  to  interfere  with  his  dam.** 

591a.  Tenant;  licensee. —  A  tenant  is  as  much  entitled  to  recover  the 
flowage  damages  done  to  his  interest  in  the  land  during  his  tenancy 
aa  though  he  were  a  freeholder.*  Therefore,  where  he  owns  the  crops 
he  may  recover  for  their  destruction.*  And  he  is  not  prevented  from 
recovering  because  he  obtained  his  lease  after  the  obstruction  was  fin- 
ished, and  entered  into  possession  with  knowledge  of  the  defective 
structure.'  A  tenant  for  years  may  maintain  trespass  for  injury  to 
the  property.*    A  life  tenant  has  such  an  interest  that  he  may  main- 


erected  in  a  river  which  is  a  public 
highway  for  floating  rafts  of  logs  and 
IxMirds  is  a  nuisance  will  not  justify  a 
mill  owner  in  constructing  a  dam  lower 
down,  which  will  cover  up  the  first  one 
with  water.  Odiom  v.  Lyford,  9  N.  H. 
502,  32  Am.  Dec.  387. 

So,  where  a  railroad  company  has 
constructed  an  embankment  with  insuf- 
ficient culverts,  and  the  buildings  of  a 
mill  owner  are  injured  from  backwater 
because  of  the  defective  culvert,  it  is  no 
defense,  in  an  action  against  the  com- 
pany, that  the  buildings  of  the  plaintiff, 
by  reason  of  inaccurate  measurement  in 
laying  off  the  city,  encroach  5  or  6  feet 
on  the  street,  where  it  appears  that  the 
location  of  the  buildings  in  the  street 
did  not  contribute  to  the  injury.  Hous- 
ton d  G.  If.  R,  Co,  V.  Parker,  60  Tex. 
330. 

The  failure  of  the  New  York  Central 
A  Hudson  River  Railway  Company  to 
obtain  the  permission  of  the  canal  com- 
missioners to  the  construction  of  its 
road  across  the  Black  river  does  not  pre- 
vent it  from  recovering  for  damages  to 
its  embankment  due  to  the  setting  back 
of  water  by  s  canal  storage  dam  across 
such  river,  since  the  act  of  1834,  chap. 
276,  S  17,  requiring  such  permission  be- 
fore a  railroad  can  be  built  within  10 
rods  of  any  canal  or  feeder,  applied 
only  to  a  specified  corporation  created 
by  that  act.  New  York  C.  d  H.  B,  B. 
Co.  V.  State,  37  App.  Div.  57,  65  N.  Y. 
Supp.  (»85. 


^Jetrell  v.  Gardiner,  12  Mass.  311. 

One  who  constructed  a  mill  race  with- 
out aTithority  over  lands  owned  by  the 
government,  and  as  a  mere  trespasser, 
may  not  have  the  obstruction  of  the  race 
by  a  purchaser  from  the  government  en- 
joined, where  no  right  has  arisen  by  pre- 
scription, although  there  may  have  been 
acquiescence  therein  for  a  long  time. 
Shenrood  v.  Vlict,  20  Wis.  441. 

^* Jewell  V.  Gardiner,  12  Mass.  311. 

^EUice  Twp,  v.  Hiles,  23  Can.  S.  C. 
429. 

*Gulf,  (7.  d  8,  F.  R.  Co.  V.  Jonea,  3  T«c. 
App.  Civ.  Cas.  (Willson)  $  13,  p.  33. 

*fft.  Louis,  A.  d  r.  H.  R.  Co.  v.  Broicn, 
34  Til.  App.  552. 

Unless  the  injuries,  as  originally  in- 
flicted by  the  obstruction,  were  so  per- 
manent in  their  character  that  they 
went  to  the  entire  value  of  the  estate, 
entitling  the  owner  of  the  freehold  to 
maintain  an  action  for  all  such  damages 
before  the  tenant  leased  the  land.  Mo- 
Kee  V.  8t.  Louie,  K,  d  N.  W.  R.  Co.  49 
Mo.  App.  174. 

But  a  railroad  company  is  not  liable 
to  a  mere  tenant  of  land,  who  volunta- 
rily occupied  it  subject,  as  it  was,  to  the 
danger  of  overflow,  for  an  injury  to  his 
crops  and  personal  property  from  flood- 
ing growing  out  of  the  defective  con- 
struction by  the  company  of  its  einhnnk- 
mcnts.  culverts,  and  reservoirs.  Chicago 
d  A.  R.  Co.  V.  HmitK  17  111.  App.  68. 

*Gravd  Rapide  Booming  Co.  y.  Jar- 
vie,  30  Mich.  308. 
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tain  an  action  for  injury  to  the  property.'  AVhere  a  parol  contract 
for  a  life  tenancy  in  land  is  made,  but  is  taken  out  of  the  statute  of 
frauds  by  part  performance,  the  contract  transfers  a  sufficient  title  on 
which  the  life  tenant  may  base  an  action  at  law  against  a  stranger  to 
recover  damages  for  an  injury  to  the  estate  from  an  overflow.*  A 
mere  license  to  graze  cattle  upon  the  land  of  another  confers  no  sucb 
riglit  in  the  lands  as  to  entitle  the  owner  of  the  cattle  to  recover  dam> 
ages  for  an  injury  done  to  the  lands  by  an  overflow,  or  the  cost  of 
obtaining  new  pastures  and  driving  the  cattle  to  them.^  Where  a  mill 
o^vner  has  only  the  right  of  using  a  reservoir  and  dam,  he  can  recover 
in  case  a  lower  riparian  owner  erects  a  dam  which  interferes  with  his^ 
only  for  the  injury  to  his  easement® 

692.  Suit  by  grantee. — The  general  principle  by  which  the  question 
of  the  right  of  a  grantee  to  maintain  a  suit  is  solved  is  found  in  the 
character  of  the  obstruction.  If  it  is  of  a  permanent  nature,  and  one 
which  the  one  constructing  it  may  obtain  the  right  to  maintain,  then 
the  cause  of  action  is  complete  when  the  structure  is,  and  the  grantee 
cannot  maintain  an  action.  On  the  other  hand,  if  the  obstruction  is 
a  nuisance,  which  the  one  constructing  it  has  obtained  no  right  to 
maintain,  then  tlie  grantee  has  a  right  of  action  for  the  injuries  in- 
flicted on  him.  If  the  injury  was  permanent  at  the  time  of  the  com- 
pletion of  the  structure  the  owner  at  that  time  has  a  cause  of  action 
which  is  not  assignable  and  does  not  pass  to  the  grantee,^  The  rights 
of  the  grantee  are  established  by  the  relations  which  exist  between  his 
grantor  and  the  one  maintaining  the  obstruction  at  the  time  he  ob- 
tains his  title.^  ^Vhen,  however,  the  one  maintaining  the  obstruction 
has  obtained  no  permanent  right  to  do  so  and  his  act  is  wrongful,  as 

*  A  devisee  of  land  to  be  held  for  the  when  the  grantor  has  already  deeded  » 
Tnaintenance  of  herself  and  her  children  mill  and  appurtenant  rights  of  flowage 
with  absolute  control  over  it  during  her  on  said  meadows  to  a  prior  grantee,  and 
life,  but  in  trust  that  if  any  shall  re*  he  cannot  recover  flowage  damages  from 
main  at  her  death  it  will  be  divided  the  owner  of  said  privilege  for  flowage 
amon^  her  children,  may  maintain  an  to  which  his  land  was  subject  under  the 
action  in  her  own  name  for  injury  to  the  prior  grant.  Butler  v.  Huse,  63  Me. 
land   by    flowage.     Howe   v.   Ray,    110  447. 

Mass.  20S.  A  purchaser  of  land  from  the  state  af- 

*8t,  Louis,  A.  di  T.  R.  Co.  v.  Qraham,  ter  the  erection  of  dams    and    embank- 

.55  Ark.  294,  18  S.  W.  66.  ments  thereon  in  aid  of  navigation  take 

''Sabine  d  E.  1\  R.  Co.  v.  Johnson,  65  subject  thereto,  and  have  no  right  to  in- 

Tex.  389.  terfere  therewith  on  the  ground  that  no 

'Robertson  v.   'Wooduorth,   42   Conn,  compensation   has  been   made  therefor, 

163.  where,  under  its  charter,  which  provides 

^Chicago   <€    A.  R.  Co.  v.    Calkins,  17  for  compensation  for  the  taking  of  lands 

111.  App.  55 ;  Zimmerman  v.  Union  Canal  of  private  owners,  but  makes  no  provi- 

Co,  1  Watts  k  S.  340 :  Chicago  d  A.  R.  sion  as  to  state  lands,  it  has  the  implied 

Co.  V.  Henncberry,  28  III.  App.  llU.  right  to  take  state  lands  for  such  pur- 

*  A  grantee  can  only  take  his  meadows  pose  without  compensation.  Black  River 
subject    to    the    servitude    of     flowage,  Jmprov.  Co.  v.  LaCross  Boom  d  Transp. 
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well  against  the  grantee  as  against  the  grantor,  the  grantee  may  main- 
tain an  action  for  the  injury  accruing  after  he  comes  into  possession.^ 
Or  he  may  obtain  relief  by  injunction  in  a  court  of  equity.*  There- 
fore, a  grantee  of  land  upon  which  a  railroad  is  improperly  con- 
structed, maintained,  or  operated,  so  as  to  cause  such  land  to  be  over- 
flowed, is  not  barred  from  a  recovery  for  injury  to  his  crops  thereby,, 
although  he  purchased  with  full  knowledge  of  the  liability  to  over- 
flow, and  the  railroad  company  acquired  its  right  of  way  over  such 
land  by  condemnation  proceedings,  and  had  paid  his  grantor  the  dam- 
ages awarded  him.'^  The  fact  that  a  landowner  did  not  purchase  the 
land  until  after  a  railroad  was  built  does  not  defeat  his  right  of  ac- 
tion against  such  company  for  injury  to  personal  property  thereon 
from  flooding  caused  by  the  wrongful  manner  in  which  the  railroad 
embankment  and  culvert  were  built.*  The  mere  fact  that  the  flowage 
of  land  by  a  dam,  constituting  a  nuisance,  existed  at  the  time  of  the 
purchase  thereof,  creates  no  presumption  that  the  purchaser  took  sub- 


Co.  54  Wis.  659,  41  Am.  Rep.  66,  11  N. 
W.  443. 

A  writing  not  under  seal  by  the  owner 
of  land,  purporting  to  convey  the  right 
to  flow  it  and  to  release  all  claims  for 
damages  therefrom,  does  not  bind  tlie 
land,  nor  estop  a  subsequent  grantee  to 
recover  the  future  damages  for  llowage. 
Cohb.  V.  Fisher,  121  Mass.  169. 

But  the  purchaser  of  part  of  lands 
from  one  who  has  previously  granted  an- 
other part  thereof  on  which  a  milldam 
is  located  may  recover  for  damages 
caused  by  an  increased  flowage  thereof 
subsequent  to  his  purchase.  Sabine  v, 
JohnaoHy  36  Wis.  185. 

And  the  purchase  of  land  covered  by  a 
mill  pond  under  a  chain  of  title  giving 
the  mill  owner  the  right  to  mamtain 
the  pond  will  not  prevent  the  purchaser 
from  objecting  to  it  as  a  nuisance  to 
other  property  owned  by  him  in  the  vi- 
cinity. Leonard  v.  Spencer,  108  N.  Y. 
338,  15  N.  E.  397. 

*B€ftu:ick  v.  Cunden,  Cro.  Eliz.  pt.  1, 
p.  402 :  Mississippi  d  T.  R,  Co.  v.  Archi- 
bald,  67  Miss.  38,  7  So.  212;  Netcell  v. 
Smith,  15  Wis.  102 ;  Townes  v.  Augusta, 
52  8.  C.  396,  29  S.  E.  851. 

A  riparian  owner,  whose  land  is  over- 
flowed because  of  the  presence  of  a  negli- 
gently constructed  railway  bridge  in  the 
river,  may  recover  for  the  injury,  al- 
though the  bridge  was  built  when  his 
grantor  owned  the  property.  Omaha  d 
R.  VaUeif  R.  Co.  v.  Standen,  22  Neb.  343, 
35  N.  W.  183. 


^MoNah  V.  Tavlor,  34  U.  C.  Q.  B.  524. 

•OAto  d  M.  R.  Co,  v.  EUiott,  34  111. 
App.  589 ;  Ohio  d  AT.  R,  Co.  ▼.  Single- 
tary,  34  III.  App.  425. 

The  damages  to  a  landowner  from 
overflow,  arising  from  the  improper  and 
unskilful  manner  in  which  a  railroad 
is  constructed,  are  continuing  damages- 
which  the  grantee  of  the  land  may  re- 
cover against  a  railroad  company  for 
continuing  the  improperly  constructed 
embankment  after  such  grantee  acquired 
title.  Cleveland,  O.  O.  d  St.  L.  B.  Co.  v. 
NutaU,  59  III.  App.  639. 

A  subsequent  grantee  of  land  may 
maintain  an  action  for  damages  for 
overflow  occurring  after  his  pur- 
chase during  a  freshet,  caused  by 
the  negligent  manner  in  which  a  rail- 
road bridge  was  constructed,  prior  to  his 
purchase,  over  a  natural  stream  flowing- 
through  the  land,  although  the  right  of 
recovery  for  damages  naturally  and 
proximately  resulting  from  a  proper 
construction  and  operation  of  the  road 
accrued  to  the  then  owner  of  the  land 
at  the  time  the  bridge  was  erected,  and 
does  not  pass  to  a  subsequent  grantee; 
since  the  cause  oi  action  for  such  in- 
juries accrued  only  at  the  time  of  the- 
overflow,  and  not  when  the  bridge  waa 
oonstructed,  and  they  are  not  such  as 
could  be  recovered  for  by  the  former 
owner.  Sherlock  v.  Louisville,  N.  A.  d 
O.  R.  Co,  116  Ind.  22,  17  N.  E.  171. 

•Ohio  d  M.  R.  Co.  T.  Waohter,  23  lU. 
App.  415. 
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ject  to  tfie  easement,  so  as  to  defeat  his  right  of  action  for  an  abate- 
ment of  the  nuisance  and  for  damages^  The  purchaser  can  in  no 
<»se  recover  damages  which  accrued  before  he  acquired  tide.  But  it 
is  not  necessary  that  the  nuisance  should  be  increased  to  give  him 
a  right  of  action  for  the  injury  inflicted  on  him.  In  an  early  case  it 
was  held  that,  although  a  person  did  not  become  possessed  of  a  parcel 
•of  land  until  after  it  had  been  flooded  by  the  act  of  another  in  dump- 
ing loads  of  earth  into  a  river  and  obstructing  its  flow,  he  may  main- 
tain an  action  against  such  person.^  In  that  case  there  is  no  intima- 
tion that  the  level  of  the  water  was  raised  after  the  grantee  took  |>o6- 
session.  And  in  a  subsequent  report  of  the  case  the  recovery  seems 
to  have  been  allowed  merely  because  the  flooding  continued  after  the 
transfer  of  title.*  In  case  the  flooding  was  treated  as  wrongful,  and 
therefore  a  nuisance,  there  would  be  no  difficulty  in  separating  the 
right  of  recovery  at  the  instant  the  title  was  transferred ;  the  grantor 
being  allowed  to  recover  all  injury  to  the  property  which  accrued  by 
its  being  flooded  up  to  the  time  he  parted  with  the  title,  and  the  grantee 
being  allowed  to  recover  for  the  injury  which  accrued  after  that 
time.  In  such  cases  the  damages  recovered  by  each  would  be  the 
diminished  rental  value  for  the  period  for  which  he  had  a  right  to 
recover.  There  is  a  Wisconsin  case  which  held  that  the  grantee, 
under  such  circumstances,  could  only  recover  in  case  the  injury  was 
increased  after  he  acquired  title.*^  But  that  case  was  practically 
overruled  in  Sabine  v.  Johfison,^^  in  which  it  is  said  that,  although 
that  question  is  not  to  be  decided,  the  court  will  hold,  when  the  ques- 
tion is  again  presented  for  determination,  that  the  grantor  of  lands 
which  are  flowed  at  the  time  of  sale,  by  means  of  a  milldam  lawfully 
erected  and  maintained,  but  in  respect  to  which  no  proceedings  to 
assess  damages  have  been  taken,  is  entitled  only  to  such  damages  as 
have  accrued  at  the  time  of  the  sale,  unless  he  specially  reserve  future 
damages;  and,  in  the  absence  of  the  reservation,  the  grantee  is  en- 
titled to  all  damages  which  may  accrue  after  the  purchase  of  the  land 
flowed.  The  suit  may  be  brought  by  the  grantee  the  very  day  he  ac- 
quires title,  and  it  will  be  presumed  that  his  deed  antedated  the  be- 
ginning of  the  action.*'  Where  land  flowed  by  a  mill  pond  is  pur- 
chased for  the  purpose  of  bringing  the  owner  of  the  dam  to  terms 
with  respect  to  other  lands  claimed  to  be  injured  by  the  dam,  but 
which  injury  it  has  been  impossible  to  definitely  establish  at  law,  a 

^Lohmiller  ▼.  Indian  Ford  Water  Pouh  ^^M^d  v,  Hein,  28  Wis.  533. 

-cr  Co.  61  Wis.  683,  8  N.  W.  601.  "  35  Wis.  185. 

'Weshboum's  Case,  2  Leon.  103.  "JETaZI  v.  Chaffee,  13  Vt  160. 
*We8hbourn*8  Case,  3  Leon.   174. 
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very  strong  case  of  injury  to  the  purchased  land  will  be  necessary  to 
•cause  a  court  of  equity  to  interfere.^^  In  order  to  bind  the  plaintiff 
by  a  decree  in  favor  of  the  mill  owner  against  the  former's  grantor  it 
must  be  shown  that  the  dam,  as  authorized  by  the  decree,  is  the  same 
AS  that  of  which  plaintiff  complains.**  The  fact  that  the  plaintiff  ob- 
tains possession  under  a  judgment  in  ejectment  is  immaterial.*' 

592a.  Heceiuty  of  request  for  removal. —  The  question  whether  no- 
tice should  be  given  before  action  brought  should  depend  upon  wheth- 
er or  not  the  flooding  was  by  permission  of  the  grantor.  If  it  was, 
justice  requires  notice  to  be  given  before  action  brought  If  the  flow- 
age  was  at  all  times  adverse,  the  one  maintaining  it  is  not  entitled  to 
notice.  Therefore,  no  notice  to  abate  the  nuisance  is  necessary  to 
•charge  a  person  who  built  and  maintains  a  dam  with  the  unlawful 
flowage  caused  thereby,  merely  because  the  land  flowed  has  in  the 
meantime  been  conveyed.^  The  right  to  recover  was  made  to  depend 
upon  the  making  of  a  special  request  to  remove  in  Loftin  v.  M'Le- 
more,^  But  if  the  maintenance  of  the  obstruction  was  wrongful,  the 
^antee  was  under  no  more  obligation  to  request  its  removal  than 
was  the  grantor  to  remove  it  The  rule  applicable  to  one  who  purchases 
property  on  which  a  nuisance  exists  does  not  apply  to  a  purchaser  of 
property  affected  by  the  nuisance.  A  notice  given  by  a  property  own- 
•er  to  another  person  to  remove  a  dam  which  he  has  erected  and  by 
which  the  former's  land  is  overflowed  inures  to  the  benefit  of  the 
.grantee  of  the  person  giving  the  notice,  or  of  anyone  claiming  title 
under  or  through  him.*  Recovery  for  damages  to  an  upper  mill  by 
backwater  from  a  lower  dam  cannot  be  had  by  one  who  purchased  the 
mill  subsequent  to  the  erection  of  the  dam,  against  the  grantee  of  the 
party  who  erected  it,  where  no  notice  of  the  nuisance  has  been  given 
by  the  purdiaser  to  such  grantee.* 

698.  Survivorship  of  action. —  Actions  to  recover  damages  for  inju- 
ries to  lands  caused  by  the  overflow  of  waters  from  a  milldam  are 

^Bcusaett  v.  Balishury  Mfg.  Co,  47  N.  simply  a  nuisance  created  to  the  owner's 

H.  426.  injury.     Perrine  ▼.  Bergen,  14  N.  J.  L. 

^^Myers  v.  Bell,  5  Blackf.  249.  366,  27  Am.  Bee.  63. 

"  He    whose     possession    of    land     to  ^EoMtnwn  v.  Amoskeag  Mfg.  Co.  44  N. 

vhicfa  be  has  title  of  record,  overflowed  H.  14.^,  82  Am.  Dec.  201,  Disapproving 

by  a  mill  pond,  dates  from  a    writ   of  of  Woodman  r.  Tufta,  0  N.  H.  91,  which 

possession  duly  returned  by  the  sheriff  held  that  when  the  grantor  of  premises 

upon  a  judgment  in  ejectment,  although  unlawfully  flowed  by  a  dam  acquiesces  in 

the  land  ttoi  was  and  continued  to  be  the  flowage,  the  grantee  is  required  to 

<!Overed  by  the  waters  of  the  mill  pond,  request  the  abatement  of  the  nuisance 

htLB    an    unimpaired    right    of    action  before  he  is  entitled  to  maintain  an  ac- 

Against  the  mill  owner  for  the  flowage;  tion  therefor, 

and  the  mere  overflowing  of  the  lands  *1  Stew.  (Ala.)  133. 

<ioe8  not  amount  to  possession  thereof  Kfaldtcell  v.  Gale,  11  Mich.  77. 

by  the  latter,  nor  even  to  a  trespass,  but  *Piok6tt  v.  Condon,  18  Md.  412. 
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founded  on  tort,  and,  in  the  absence  of  statutory  enactment,  abate  by 
the  death  of  the  plaintiffs,  and  cannot  be  revived  in  the  name  of  the 
executor  or  administrator ;  and  a  statute  providing  that  no  species  of 
action  for  personal  injuries,  with  certain  exceptions,  shall  cease  or 
die  with  the  person,  does  not  apply  to  actions  of  this  character  f  oimded 
on  injuries  to  the  freehold.^  So,  the  executor  cannot  maintain  an  ac- 
tion for  breach  of  an  agreement  betsveen  his  testator  and  a  third  per- 
son that  the  third  person  would  not  flood  testator's  lands,  where  testa- 
tor had  devised  the  lands  to  his  grandchildren,  and  the  injury  had 
occurred  after  his  death.^ 

694.  Joinder  of  parties  plaintiff. —  In  a  complaint  for  flowing  land 
owned  by  tenants  in  common,  by  means  of  a  milldam,  all  the  co- 
tenants  must  join.^  And  the  several  owners  of  land  along  a  stream 
or  lake  who  are  similarly  affected  by  the  raising  of  the  water  in  it 
may  join  in  an  action  to  abate  the  nuisance.^  But  a  joint  suit  cannot 
be  maintained  for  injuries  to  lands  in  which  the  parties  plaintiff  have 
no  joint  interest'  One  having  an  equitable  interest  in  property  in- 
jured by  flowage  may  join  the  holder  of  the  fee  in  a  suit  therefor.* 
A  misjoinder  of  parties  in  uniting  several  persons  as  complainants 
in  the  same  action,  who  are  o^^ners  of  different  tracts  of  land  affected 
by  a  dam,  cannot  be  raised  by  a  demurrer  for  misjoinder  of  causes 
of  action.' 

696.  Contributory  negligence  as  a  defense. — A  riparian  owner  is  not 
bound  to  take  active  measures  to  relieve  his  land  of  the  effect  of  a 
flood  cast  upon  it  by  a  lower  owner.^  But  he  cannot  permit  personal 
property  to  remain  where  he  has  strong  reason  to  believe  that  it  will 
be  injured,  and  then  recover  for  the  injury.^    The  landowner  is  not, 

^Kennedy  v.  M'Afee,  1  Litt.  (Ky.)  exercise  due  care  to  avoid  tlie  conse- 
169;  Chalk  ▼.  MGAlUy,  10  Rich.  L.  92;  quences  thereof  in  order  to  entitle  him 
Forist  V.  Androscoggin  River  Improv.  to  recover.  Athens  Mfg.  Co.  v.  Rucktr, 
Co.  62  N.  H.  477.  80  Ga.  291,  4  S.  E.  886;  Williamson  v. 

*Webb  V.  Bennett's    Branch    Itnprov.   Yingling,  80  Ind.  370. 
Co.  161  Pa.  623,  29  Atl.  260.  Damages  for  injuries  caused  by  the 

^Tucker  v.  Campbell,  36  Me.  346.  obstruction  of  a  ditch  cannot   be   miti- 

*Qillcspie  v.  Forrest,  18  Hun.  110;  gated  by  the  fact  that  plaintiff  might 
Orant  v.  Schmidt,  22  Minn.  1 ;  Turner  have  cone  upon  defendant's  land  and  re- 
V.  Hart,  71  Mich.  128^  15  Am.  St.  Rep.  moved  the  obstruction,  and  thereby  \cn- 
243,  38  K.  W.  890.  sened  the  injury.    White  v.  Chapin,  102 

'Palmer   v.    Waddell    22    Kan.    362;    Mass.  138. 
Hellams  v.  StMtzer,  24  S.  C.  39.  ^Kmry  v.  Raleigh  d  O.  R.  Co.  109  N. 

*8chtiylkiU  Nav.  Co.  v.  Farr,  4  Watte   C.  689.  15  L.  R.  A.  332,  14  S.  E.  352. 
&  S.  362.  In  determining  the  liability  of  a  rail- 

'Hellams  T.  Bxritzer,  24  S.  C.  39.  way  company  for  the  flooding  of  a  mill 

^  The  raising  of  a  dam,  causing  the  and  destruction  of  a  lumber  yard  caused 
overflow  of  land,  is  an  invasion  of  the  by  the  in.<«ufliciency  of  a  culvert  and  the 
landowner's  righte  by  a  positive  act  of  giving  way  of  an'embankment  after  se- 
the  proprietor  of  the  dam,  and  not  a  case  vere  storms,  the  fact  may  be  considered 
of  negligence  requiring  the  landowner  to  that  the  mill  was  constructed  and  the 
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however,  compelled  to  leave  his  land  vacant  or  without  employment, 
and  cannot  be  held  guilty  of  contributory  negligence  merely  because 
he  plants  crops  on  land  which  is  subject  to  occasional  overflow.'  While 
it  is  the  duty  of  one  whose  land  is  wrongfully  flowed  to  use  ordinary 
and  reasonable  care  to  prevent  an  injury  and  the  consequences  of  it, 
when  the  tort  feasor  relies  upon  such  failure  he  must  show  such  facts 
as  would  constitute  a  complete  defense.^  That  plaintiff  in  an  action 
for  damages  to  land  by  the  flooding  thereof  by  water  by  reason  of  the 
insufficiency  of  a  culvert  in  a  railroad  embankment  contributed  to  his 
damage  through  failure  to  clean  out  a  ditch  thereon  will  not  prevent 
a  recovery  for  such  damage  as  resulted  independently  of  his  act.*^  The 
landowner  need  not  take  precautions  to  protect  his  land  from  erosion 
due  to  the  raising  of  the  level  of  the  water.*  But  when  for  drainage 
purposes  a  party  has  dug  a  ditch  which  in  extreme  high  water  causes 
waters  penned  up  and  held  by  the  dam  of  a  boom-  company  to  flow 
over  his  land  to  his  injury,  the  doctrine  of  "avoidable  consequences" 
is  applicable  when  estimating  damages.  Consequences  of  an  injury 
which  one  can  avoid  by  acting  as  prudent  men  ordinarily  act  are  not 
to  be  considered,  for  it  is  optional  with  him  to  suffer  or  avoid  them.' 
A  mere  want  of  reasonable  care  by  owners  of  mining  claims  to  pre- 
vent injury  thereto  from  overflow  by  the  water  accumulated  by  a  dam 
below  does  not  impair  their  right  to  recover  damages  occasioned  there- 
by.® In  an  action  against  a  railroad  company  to  recover  damages  for 
the  flooding  of  land,  alleged  by  the  plaintiff  to  have  been  caused  by 

lumber  yard  placed  in  such  poflition  that  of  reasonable  efforts  to  prevent  damaf^e, 

injury  must  result   if  the  culvert  and  including  the  cost  of  healing  animals  m- 

*mbankment  were  insufficient.     Central  jured,  and  the  cost  of  guarding  the  stock 

Trust  Co.  ▼.  Wahaah,  Bt,  L.  d  P.  R.  Co,  from  danger,  conveying  them  to  a  place 

57  Fed.  441.  of  safety,  and  returning  them  when  dan- 

'Kniffht  V.  Albemarle  d  R.  R.  Co.  Ill  ger  had  ceased.  Uughea  v.  Austin,  12 
N.  C.  80,  15  S.  E.  929.  The  court  says  Tex.  Civ.  App.  178,  33  S.  W.  607. 
this  rule  is  not  inconsistent  with  that  A  riparian  owner  may  recover  dam- 
in  Emry's  Case,  109  N.  C.  689,  15  L.  R.  ages  arising  from  the  building  of  a  dam, 
A.  332,  14  8.  E.  352,  as  the  manufacture  the  flowage  from  which  destroyed  his 
of  brick  is  exceptional,  and  in  that  case  hay  which  was  left  as  was  customary  on 
it  did  not  appear  that  the  work  could  his  meadow  land,  no  lack  of  care  to  se- 
not  have  been  conveniently  and  profit-  cure  the  hay  being  shown.  Reynolds  v. 
ably  conducted  on  higher  lands.  Chandler  River  Co,  43  Me.  513. 

The  owner  of  a  pasture  rendered  dan-  *Tcxas  rf  1\  R.  Co.  v.  O'Makoney,  24 

cerous  for  the  use  of  his  stock  by  partial  Tex.  Civ.  App.  631,  60  S.  W.  902. 

Hooding  is  not  required  to  cease  to  use  ^Georgia  R.  d  Bkg,  Co,  v.  Berry,  78 

it  in  onier  to  avoid  damage  to  his  stock,  Ga.  744,  4  S.  E.  10. 

l)ut  can  continue  to  use  it,  exercising  H)ldenhurg  v,  Oregon  Sugar  Co.  39  Or. 

diligence  such  as    a    man    of    ordinary  664,  65  Pac.  860. 

prudence   would    adopt   to   prevent   in-  ^Oniadck  v.   Northicestern  Tmprov.  d 

urease  of  the  damages;  and  he  can  re-  Boom  Co.  73  Minn.  87,  75  N.  W.  804. 

■cover  of  the  wrongdoer  the  value  of  the  'Fraler  v.  Fiears  Union  Water  Co,  12 

atodE  lost  in  using  the  premises,  by  rea-  Cal.  556,  73  Am.  Dec.  662. 
4011  of  his  trespass,  and  also  the  expense 
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the  railroad  company's  failure  to  keep  open  a  ditch,  but  averred  by 
the  latter  to  be  due  to  the  plaintiff's  failure  to  keep  the  run  in  proper 
condition  on  his  own  land,  the  doctrine  of  contributory  negligence- 
is  not  applicable,  but  each  party  is  chargeable  with  the  consequences^ 
of  his  own  conduct®  The  fact  that  the  upper  owner  is  making  a  neg- 
ligent or  wrongful  use  of  the  water  does  not  preclude  his  objection  to 
the  backing  of  the  water  upon  his  land  by  the  lower  owner  if  his  use- 
does  not  contribute  to  his  injury.  Therefore,  the  fact  that  a  mill 
owner  partially  obstructs  the  flow  of  the  water  from  his  mill  does- 
not  preclude  him  from  maintaining  an  action  against  the  lower  own- 
er for  further  obstruction.^^  Nor  does  the  fact  that  he  uses  the  wa- 
ter out  of  the  regular  channel,  if  he  returns  the  water  to  the  stream 
before  it  leaves  his  land.*^  But  the  proprietor  of  a  shingle  mill,  who- 
casts  refuse  into  the  stream  so  that  it  floats  down  into  the  mill  pond 
of  a  lower  mill  proprietor,  lessening  the  latter's  supply  of  water  and 
interfering  with  the  operation  of  his  mill,  cannot  recover,  where  the 
lower  mill  owner  fells  trees  on  his  own  land  to  intercept  the  refuse,, 
the  combined  effect  of  which  is  to  set  back  the  water  upon  the  wheel" 
of  the  upper  mill,  since,  when  both  parties  commit  acts  in  violation 
of  law,  the  court  will  not  interfere  to  determine  which  is  the  more- 
culpable.^^ 

596.  Esttpppel. —  The  owner  of  land  flowed  by  water  thrown  back  by 
an  obstruction  on  the  land  below  him  may  be  estopped  in  various  ways; 
from  complaining  of  the  obstruction.  He  may  be  estopped  by  a  deed 
whereby  he  has  made  conveyances  in  such  a  way  as  to  render  it  in- 
equitable for  him  to  claim  that  no  right  exists  to  flood  his  land.  Thus, 
where  the  owner  of  a  milldam  overflowing  the  lands  above,  belonging 
to  a  stranger,  conveyed  said  milldam  by  warranty  deed,  he  is  estopped 
thereby  from  afterwards  claiming  damages  against  his  grantees  for 
the  overflowing  of  such  lands  above,  to  which  he  acquires  title  from 
such  stranger.*  One  who  acquiesces  in  the  construction  by  another, 
at  large  expense,  of  a  dam,  and  exchanges  deeds  with  him  defining 
the  boundaries,  without  notifying  him  that  the  dam  flows  back  water 

^Philadelphia  d  R,  R.  Co.  t.  Smith,  27  tion  of  a  sawmill,  the  purpoee  to  which 

L.  R.  A.  131,  12  C.  C.  A.  384,  28  U.  S.  he  is  devoting  it,  and  to  make  it  so  he 

A  pp.  134,  64  Fed.  679.  dams  back  the  water  above  bim  so  as  to< 

^^^Broton  v.  Dean,  123  Mass.  254.  raise  the  stream  at  a  point  owned  by  the- 

^Webster  V.  Fleming,  2  Humph.  618.  lower  proprietor,  but    which    does    not 

So,  a  riparian  proprietor  may  restrain  contain  a  mill  site.    Oraham  v.  Burr,  4 

a  lower  proprietor  from  damming    the  Grant  Ch.  (U.  C.)  1. 

water  back  upon  his  mill,  although  his  ^Davis  v.  Munro,  66  Midi.  485,  33  K. 

water  privilege,  while  sufficient  for  the  W.  408. 

purpose  of  light  machinery,  is  not  sui-  ^Jamigan  v.  Mair3,  1  Humph.  473. 

iicient  to  permit  the  profitable  opera- 
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ujK)!!  his  lands  to  liis  prejudice,  is  estopped  from  thereafter  asserting^ 
such  claim  against  the  dam  owner.^  But  the  conveyances  must  be  of 
land  upon  which  the  obstruction  exists  or  of  that  affected  by  the  ease- 
ment, and  the  upper  owner  is  not  affected  by  a  conveyance  of  lands 
at  other  points.^  If  the  upper  owner  permits  a  stranger  to  purchase 
the  lower  property  with  the  easement  plainly  established  upon  his 
own  land  without  giving  notice  of  his  claims,  although  present  at  the 
negotiations,  he  wiU  be  estopped  from  complaining  of  the  lower  dam.* 
But  such  silence  is  not  sufficient  to  estop  the  upper  owner  if  the  pur- 
dbaser  had  knowledge  that  his  grantor  had  no  right  to  flow  the*  upper 
land,  or  the  circumstances  were  such  as  to  charge  him  with  notice- 
without  receiving  it  directly  from  the  one  whose  land  is  affected.^ 
To  make  representations  at  the  sale  of  the  lower  property  binding 
upon  the  upper  owner,  they  must  have  been  made  by  one  having  au- 
thority to  make  them.®  And  the  action  of  the  upper  owner  must  be- 
in  his  capacity  as  such  owner,  and  not  as  representing  other  inter- 
ests.' Mere  neglect  to  complain  of  the  injury  done  by  the  lower  dam 
will  not,  short  of  the  prescriptive  period,  bar  the  upper  owner  from 
obtaining  relief. *  !Nor  will  the  acquiescence  of  the  complainant's, 
grantor.®  Permitting  a  mill  or  other  improvement  to  be  erected  in 
reliance  on  the  right  to  use  the  pond  sought  to  be  created  is  not  suffi- 
cient to  estop  the  upper  owner  from  objecting  when  the  pond  becomes 

*Dean  v.  Benn^  69  Hun,  519,  23  N.  Y.  signing  an   agreement,  as   president   of 

Supp.  708.  one  water   company  and  the  owner  of 

*De1atrare  d  R,  CafuU  Co,  v.  Lee,  22  N.  another,  that  the  directors  of  the  hy- 

J.  Jj.  243.  draulio  company  owning  the  dam  should 

*A  warrant  to  abate  a  dam  as  a  nui-  raise  the  same,  the  cost  thereof  to  be- 

sance  was  refused  in  favor  of  mortgagees  borne  by  the  water  companies  in   pro- 

where  the  dam  waa  built  at  about  the  portion  to  the  water  power  respectively 

same  time  that  the  dam  as  to  whicli  it  owned  by  each.     Sterling  Hydraulic  Co. 

constituted  a  nuisance  was  built,  so  that  v.  Oalty  Sl  111.  App.  600. 

the  erection  of  the  mill  in  connection  *  Mueller  v.  Fruen,  36  Minn.  273,  30^ 

with  suoh  dam  was  prevented,  while  a  N.  W.  866 ;  Cooper  v.  Carlisle,  17  N.  J., 

mill  was  erected  at  great  expense  at  the  £q.  52.5 ;  Knight  v.  Albemarle  d  R.  R, 

nuisance  dam,  and  no  notice  was  given  Co.  Ill  N.  C.  80,  15  8.  E.  929. 

to  the  mortgagees  ol  the  action  to  abate  An  upper  owner  does  not  lose  his  right 

the  nuisance.    Bemis  v.  Clark,  11  Pick,  of  action  for  a  wrongful  damming  back 

452.  of  the  water  by  submitting  to  the  wrong 

^Alewander  v.  Kerr,  2  Rawle,  83,  19  and  making  the  most  of  it  rather  than 

Am.  Dec.  616.  go  into  court,  when  he  never  communi- 

*An  owner  of  realty  subject  to  flow-  cated  his  acquiescence  to  the  tort  fear 

age  will  not  be  boimd  by  the  representa-  sors,  and  they  never  changed  their  situ- 

tion  of  the  town  that,*  in  the  event  of  at  ion  in  reliance  upon  it,  and  the  resto- 

the  erection  of  the  dam    and   mill,  the  ration    of    the   stream  to  its  original 

right  to  recover  damages  for  flowage  will  course  will  not  affect  their  land  or  its 

be  waived.    Stevens  v.  Morse,  5  Me.  26.  use  differently  than   it  did   originally. 

'  A  landowner  is  not  precluded  from  Beech  v.  Kuder,  15  Pa.  Super.  Ct.  89. 

recovering  damages  for  the  flooding  of  *Ijeamed  v.   Castle,  78  GaL  454,   18- 

his  premises  by  the  raising   of   a   dam  Pac  872,  21  Pftc  11. 
across  a  river,  by  the  mere  fact  of  his 
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an  injury  to  him.*®  One  landowner  cannot  impose  a  servitude  upon 
the  land  of  his  neighbor  by  assertii^  it  and  then  proceeding  to  place 
himself  in  a  position  where  objection  by  his  neighbor  will  inflict  gi'eat 
loss  upon  him.  Some  courts,  in  consideration  of  the  evident  hard- 
ship which  the  one  who  made  the  improvement  has  thus  brought  upon 
himself,  have  attempted  to  relieve  him  of  his  hard  condition  by 
throwing  a  small  loss  upon  the  upper  owner.  Thus,  the  Wisconsin 
court  has  held  that  one  whose  land  haa  been  flowed  by  backwater 
from  a  dam  may  not  have  it  abated  as  a  nuisance,  or  its  repair  en- 
joined, when  he  has  permitted  valuable  improvements  to  be  made  on 
the  strength  of  the  right  to  draw  water  therefrom,  and  has  suffered 
numerous  repairs  to  be  made,  acquiescing  for  several  years  in  its 
maintenance.*  *  Such  a  decision  is  founded  neither  on  law  nor  equity. 
The  only  basis  for  it  is  that,  in  the  opinion  of  the  court,  it  is  better 
arbitrarily  to  compel  a  citizen  to  refrain  from  asserting  his  rights 
than  to  compel  one  who  has  recklessly  made  expenditures  with  knowl- 
edge that  he  had  no  right  which  would  justify  them,  to  lose  the  bene- 
fit of  them.  The  upper  owner  may,  however,  by  conduct  amounting 
to  fraud,  or  by  promises  which  may  be  regarded  as  a  contract  which 
equity  may  enforce,  lose  his  right  to  object  In  one  case  it  was  held 
that  no  recovery  for  injury  to  land  by  backwater  from  a  dam  can 
be  had  by  owners  of  the  land  who  encourage  the  erection  of  the  dam, 
and  afterwards  voluntarily  assist  in  repairing  it  and  keeping  it  up 
for  the  sake  of  having  a  mill  in  their  neighborhood,  knowing  at  the 
time  how  it  affected  their  premises,  and  without  making  objection  for 
some  years.^*  In  such  case  the  upper  owner  may  be  held  to  have 
-waived  his  right  to  damages  by  contributing  the  use  of  his  property 
to  the  common  end,  but  such  conduct  is  not  sufficient  to  prevent  his 
withdrawing  from  the  agreement  and  compelling  an  abatement  of  tlie 
nuisance  when  he  desires  to  do  so.  The  right  to  maintain  a  perpetual 
flowage  easement  upon  another's  property  is  an  interest  in  the  land, 
and  it  can  only  be  acquired  in  the  way  real  estate  can  be  acquired, — 
hy  direct  conveyance,  by  prescription,  by  such  fraud  that  the  one 
guilty  of  it  will  lose  his  right  to  the  aid  of  a  court  of  equity  (but  so 
long  afl  the  one  making  the  improvement  acts  with  full  knowledge  of 
his  rights,  the  owner  of  the  flowed  land  is  not  guilty  of  legal  fraud), 

"Lrowdrd  v.  Bpenoer,  108  N.  Y.  338,   objectinjr  to  the  dam  in  caae  it  floods  his 
15  N.  E.  397.  land.    DeVaughn  v.  Minor,  77  Ga.  809, 

The  mere  fact  that  expense  has  heen    1  8.  £.  433. 
Incurred  in  procuring  machinery  to  he       ^Wohh  v.  Smith,  16  Wia.  662. 
used  in  connection  with  the  milldam  will       ^*Bnrlitt  v.  Woodside,  1  Ohio  Dec.  Re- 
not  prevent  the  upper  proprietor  from  prints  16. 
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or  bv  au  agi*eeiiieut  which  has  b(»oii  so  far  executed  by  the  lower  own- 
er that  equity  will  compel  specific  performance  of  it.  The  upper 
owner  may  be  estopped  from  seeking  equitable  aid  where  he  has  re- 
fus^nl  to  take  advantage  of  legal  proceedings  which  were  instituted, 
and  in  which  he  might  have  had  a  full  remedy.'**  Taking  ice  from 
a  iMiiid  with  permission  of  the  owner  is  not  such  an  acquiesc(»nce  in 
its  maintenance  as  to  prevent  the  obtaining  of  an  injunction  against 
it  in  case  it  becomes  a  nuisance.**  Notice  of  an  intention  to  raise 
a  dam  by  which  upper  riparian  owners  are  injured  will  not  of  itself 
justify  the  act,  nor  will  it  deprive  the  injured  parties  of  all  claim 
for  damages  done  to  subsequent  improvements  made  by  them  after 
such  notice.*^  The  mere  fact  that  the  complainant  is  making  an  il- 
legal use  of  the  water  does  not  estop  him  from  complaining  of  the 
act  of  the  lower  owner. '  ® 

697.  Contributing;  cause. —  In  ordc^r  to  compel  tlie  owner  of  the  ob- 
struction to  remove  it.  it  must  be  clear  that  the  injury  complained 
of  was  caused  by  his  obstruction.*  And  danujg(»s  cannot  be  re(rovered 
frnm  the  owner  of  the  obstruction  if  other  things  are  the  preponderat- 
ing cause  of  the  injury.*  The  question  of  the  effect  of  a  flood  upon 
the  obstruction  has  already  been  (fonsidered.'"^  And,  in  case  the  ob- 
struction complained  of  was  merely  a  contributing  cause,  the  damages 
may  be  made  merely  nominal  for  the  purpose  of  vindicating  the  com- 
plainant's right  to  have  the  obstruction  nMuoved."*  If  the  injury  is 
(T.r.sed  by  two  dams  on  different  braiiclu^s  of  the  stream  the  owner  of 

••A     landownrr     whose     property    is  stream,  nnd  raised  it  higher  than  the 
flooded  by  water  set  back  from  a  mill-  flood  level,  whereby  it  became  dammed 
dam  is  estopped  from  seeking  equitable  «nd  choked  up  by  dirt  catching  onto  the 
aid  to  abate  it,  where  he  refused  to  pro-  bridge.     Coleman  v.  Kansas  ^^^Ift  8t.  J. 
oeed   with   arbitration   proceedings,  and  d  C.  B.  R.  Co.  36  Mo.  App.  476. 
did  not  file  his  bill  until  four  and  a  half  Where,  by   reason   of   a  dam   on   the 
years  after  the  mill  was  running,  and  it  property  of  a  lower  owner,  a  flood  cuts 
was  known  how  far  the  dam  set  back  a  new  channel  through  the  land  of  the 
the  water.     Af tiler  v.  Cornuell,  71  Mich,  upper  owner  to  the  injury  of  him  and  a 
270,  38  N.  W.  912.  railroad  company,  and  the  railroad  com- 
*M<tom«  V.  Popham,  76  X.  Y.  410.  pany,  with  the  agreement  of  the  other 
^Fwrnuin   v.   Bhirkstone   Canal  Go,   1  parties,  undertakes  to  restore  the  stream 
Sumn.  47,  Fed.  Cas.  No.  4,675,  to  its  old  channel  by  means  of  a  dam 
"•See  ante,  S  505.  across  the  break  in  I  he  banks,  the  owner 
^Netpland    v.    Hudson    River    Water  of  the  dam  will  not,  in  case  a  subsequent 
Power  d  Paper  Co,  42  N.  Y.  S.  R.  45,  16  flood  carries  out  the  new  dam  to  the  In- 
N.  Y.  Supp.  664.  jury  of  the  land  of  an  upper  owner,  be 
*Ruok€r  V.  Athens  Mfg.  Co.  54  Ga.  84.  liable  for  that  injury,  although  he  might 
A  railroad  company  building  a  bridge  have  been  liable  for  any  injury  caused 
across   a   stream   is   not   liable   for   ob-  by  a  similar  flood  before  the  course  of 
strueting  the  stream  and  flowing  adjoin-  the  channel  was  changed.    Jones  v.  Tur- 
ing land,  where,  after  the  construction  ner,  46  Barb.  527. 
of  the  bridge,  adjoining  landowners  con-  '  See  ante,  ^S  576.  577. 
r.tnioted  a  levee,  which  greatly  increased  *PhilHps  v.  Phillips,  34  N.  J.  L.  209. 
the  volume  of  water  passing  through  the 
Vol.     II. — WATKR8,  120. 
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one  will  be  liable  for  only  the  portion  of  the  injury  which  his  dam 
causes.'  So,  a  landowner  who  maintains  a  culvert  on  his  own  land 
in  such  a  manner  as  safely  to  carry  the  ordinary  flow  of  water  in 
times  of  ordinary  freshets  will  not  be  liable  for  the  increased  flow 
of  water  on  an  upper  owner's  land  by  the  obstruction  of  the  channel 
by  an  owner  farther  down  the  stream.®  The  owner  of  the  obstruc- 
tion cannot,  however,  escape  all  liability  on  the  ground  that  other  ob- 
structions contribute  to  the  injury,  if  his  own  did  so,  and  if  his  own 
act  was  an  efficieut  cause  of  the  injury.^  Therefore,  one  whose  land 
is  overflowed  by  the  building  of  a  dam  may  bring  an  action  against 
thp  person  building  the  dam  without  first  removing  natural  obstruc- 
tions that  are  causing  some  injui*y,  as  an  act  which  occasions  no 
other  damages  than  putting  in  hazard  those  rights,  which,  if  the  act 
were  acquiesced  in,  would  be  lost  by  lapse  of  time,  is  a  sufficient 
gi'ound  of  action.®  So,  one  who  maintains  booms  in  a  river  whereby 
the  water  is  set  back  upon  the  land  of  an  upper  riparian  owner  is 
liable  for  the  resulting  injury,  although  logs  other  than  his  own  are 
stopped  by  the  lx)oms,  and  form  the  jams  which  raise  the  water,  or 
even  where  the  rise  is  caused  by  flood  tra^h.® 

598.  Bight  and  duty  of  owner  of  obstruction  to  minimize  injury. — 
One  who  acquires  a  right  to  erect  an  obstruction  which  will  flood  the 
property  of  an  upper  owner  must  exercise  due  care  and  skill  to  ei^ect 
and  maintain  his  structure  in  such  a  manner  that  no  more  injury  will 
be  done  to  the  upper  o\vner  than  is  necessary.*     And  the  fact  that  an 

•H'fl'teoc  V.  Drew,  59  Barb.  413.  act.     Ohio  d  M.  R.  Co.  v.  Combs,  43  III, 

•Bierer  v.  Hurat,  155  Pa.  523,  26  Atl.  App.  119. 

742.  So,     it    is   no  defense   to   an   action 

^Jonea  v.  United  States,  4S  Wis.  385,  against  a  railroad  company  bj  a  land- 

4  N.  W.  519;  Doud  v.  Guthrie,  11  111.  owner  to  recover  damages  for  overftow- 

App.  194:  Culver  v.  Chicago,  R.  I,  d  P.  ing  his  lands,  occasioned  by  the  manner 

R.  Co.  38  Mo.  App.  130.  in  which  a  bridge  was  c^straeted  by 

It  is  no  defense  to  an  action  to  recov-  the  company  over  a  natural  stream,  that 

«r  damages  for  flowing  lands  by  a  dam  the  existence  of  a  levee  maintained  by 

across  one  of  the  outlets  of  a  lake  that  such  landowner  increased  the  danger  of 

another   dam    higher    than     defendants'  overflow,  where  such  levee  was  there  at 

was  subsequently  erected  across  the  oth-  the  time  the  bridge  was  built.    Chicago. 

er  outlet,  and  that  the  two  dams,  oper-  B.  d  Q.  R,  Co.  v.  Bchaffer,  26  111.  App. 

ating  together,  set  water  back  on  plain-  280. 

tiff's  lands  and  injured  them.     Arimond  ^Chapman    v.    Thames    Mfg.    Co.   13 

V.  areen  Bay  d  M.  Canal  Co.  35  Wis.  41.  Conn.  269,  33  Am.  Dec.  401. 

A  railroad  company  is  liable  in  dam-  *Grand  Rapids  Booming  Co.  v.  Jarvis, 

ages  to  an  owner  whose  land  has  been  .30  Mich.  308. 

injured  by  the  overflowing  of  the  waters  *One  who  erects  a  dam  after  lawful 

of  a  creek  thereon  due  to  several  causes,  condemnation  proceedings  will  be  liable 

one  bein^  the  obstruction  thereto  created  for  his  negligence  in  not  erecting  and 

by  the  filling  of  a  trestle  of  the  rail-  maintaining  his  works  in  a  skilful  and 

roftd  company;  and  in  such  case  it  is  for  reasonable    manner,    in    consequence   of 

the  jury  to  determine  how  much  of  the  which  a  guard  bank  breaks  and  floods 

whole   damage   was  occasioned  by  such  lands  adjoining  the  pond.     Che$&peake 
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ubdtruction  for  the  consequences  of  which  the  lower  owner  is  respon- 
sible is  removed  as  soon  as  the  fact  that  it  is  doing  injury  is  known 
will  not  prevent  him  from  being  liable  for  the  injury  done.^  But 
when  the  obstruction  is  wrongful  the  one  making  it  cannot  claim  the 
right  to  enter  upon  the  upper  land  and  construct  works  so  as  to  mini- 
mize the  injury,  for  the  purpose  of  being  permitted  to  maintain  his 
obstruction.  Therefore,  a  mill  owner  who  raises  his  dam  at  the  out- 
let of  a  pond  to  a  height  greater  than  he  is  entitled  to,  and  thereby 
<rauaes  the  water  to  break  through  the  banks  and  overflow  a  neighbor's 
land  adjoining  on  the  pond,  cannot  claim  the  privilege  of  constructing 
an  embankment  on  the  land  flooded  at  the  outer  margin  of  the  pond 
thus  extended  to  prevent  the  escape  of  the  increased  amount  of  watt?r 
in  that  direction  as  a  right  necessary  for  the  preservation  of  his  wa- 
ter privilege.* 


^  O.  R.  Co.  V.  Ohamhen,  95  Va.  503,  28 
8.  E.  872. 

^  The  owner  of  land  across  which  flows 
a  water  course  is  not  relieved  from  lia- 
bility for  injuries  inflicted  upon  adjoin- 
in|r  land  by  an  obstruction  in  the  stream 
which  caused  the  waiter  to  flood  such 
land,  upon  the  ground  that  he  removed 
the  obstruction,  which  consisted  of  a 
fallen  wall,  as  soon  as  he  discovered  its 
exist«nce.  as  the  action  is  for  a  compen- 
sation for  damage  sustained  by  neglect 
of  a  l^'gal  duty  to  keep  the  stream  free 
from  obstructions,  and  the  fact  thnt  lie 
promptly  repaired  his  fault  does  not  re- 


lieve him  from  the  damages  already  ac 
crued.  Bell  v.  Ticentymwn,  1  Q.  B.  706, 
1  Gale  k  D.  223,  6  Jur.  336. 

*Fessenden  v.  Morrison,  19  N.  H.  226. 

In  an  action  to  recover  for  th«  flowing 
of  land  by  the  negligent  construction  of 
a  dam,  an  agreement  between  the  parties 
that  the  defendant  shall  have  a  right  to 
enter  on  the  plaintiff's  land  and  to  fill 
in  and  grade  the  same  so  as  to  prevent 
the  water  from  overflowing  it  consti- 
tutes no  defense  to  the  action.  Penfield 
V.  2Veic  Ywk  <C  Mt.  F.  Water  Co.  2  Silv. 
Sup.  Ct.  495,  6  N.  Y.  Supp.  180. 
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